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PART  IV 


N  pursuance  of  the  arrangement  originally  fBmounc- 
ed  (a),  the  evidence  applicable  to  the  proof  of  pafticQlar 
issues  and  fiicts,  and  also  of  such  other  matters  as  relate  to 
the  subject  of  evidence,  and  which  have  not  been  already 
discuss^,  will  be  considered  in  alphabetical  order.  It  is 
proper  to  premise,  that  for  the  sake  of  facility  of  access, 
sacn  a  distribution  will  be  adopted  as  practical  conven- 
ience may  suggest,  according  to  the  particular  subject- 
matter.  The  proofi  peculiar  to  the  different  forms  of  ac- 
tion will  be  classed  under  the  several  forms,  according  to 
their  appropriate  titles,  as  Assumpsit,  Trespass,  Trover. 
The  proof  peculiar  to  the  proceedings  by  and  against  par- 
ticular persons  will  be  considered  separately  under  tneir 
respective  titles,  such  as  Sheriffs,  Magistrates.  &c.  So 
also  the  proo&  which  are  peculiar  to  some  particular  in- 
strumentSy  such  as  Bills  of  Exchange,  Deeds,  &c.  will  be 
distinctly  enumerated. 


ON  issue  taken  on  a  plea  in  abatement,  it  usually 
lies  upon  the  defendant  to  prove  the  truth  of  his  plea. 
Upon  a  plea  in  abatement  for  the  non-joinder  of  a  joint- 
contractor,  if  the  replication  merely  deny  the  defendant's 
plea,  the  onus  of  proof  is  incumbent  on  the  defendant.  In 
such  case  it  seems,  that  in  principle,  the  defendant  ought 
to  begin,  for  the  question  as  to  the  quantum  of  damage 


(a)  Part  I.  S€C.  v. 
vol-.  XX.  1 


PABT 
IV. 


*  ABATEMENT.  *  2 


2  ABATEMENT. 

PABT        does  not  arise  until  the  issue  has  been  decided  (a)  ;  but  the 
IV.  practice  on  this  point  has  not  been  uniform  (6).     If  the  re- 

M  plication  allege  that  the  promise  *  was  made  by  the  de- 

*  3  fendaiit  alone,  the  issue  seems  to  be  on  the  plaintiff  (c). 
pieaofnon-  A  plea  iQ  abatement,  that  the  defendant  made  the  pro- 
joinder,  mise  jointly  with  another,  is  supported  by  evidence  that 
the  defendant  made  the  promise  jointly  with  an  infant,  for 
the  plaintiff  ought  to  plead  and  prove  that  the  infant  has 
avoided  his  promise  (d).  (1)  Upon  a  plea  that  .i^.  and  J3.,  as- 
signees of  C,  a  bankrupt,  ought  to  have- l^eeh  joined,  it  is 
not  sufficient  for  the  defendant  tp.,peoTe  -that  they  have 
acted  as  assignees ;  he  must  prefie  tj^at-they  were  so,  either 
by  the  production  of  the  assignment,  or  by  proving  an  ad- 
mission by  the  plaintiff  Iq  th^t  effect  (e).  A  bill  delivered 
by  the  plaintiff  for  business  done  for  the  insured,  the  de- 
fendant being  Ojif^,  ih  which  he  debits  the  defendant  with 
three-sevehtfeaP,V©rily  of  the  whole  amount,  is  prima  fade 
evidence;  j( the  detendant  having  pleaded  in  abatement) 
that  (he*  action  was  brought  to  recover  his  share  only  (/). 

(a)  Stfpro,  Part  III.  p.  385.  Jaekstm  v.  HtBkdk^  2  Starkie's  C. 
518.    Hodgu  V.  Baldly  3  Camp.  366. 

(h)  In  Rohf  V.  Howard,  2  Starkie's  0. 555>  Abbott,  C.  J.  held  that 
the  plvintiff  ought  to  begin.  So  in  Stan^/IM  v.  Lsty,  3  Starkie's 
C.  8.  But  in  the  latter  case,  the  plaintiff  having  proved  tbe.  amount 
of  his  demand  was  allowed  to  reserve  his  evidence  in  aaswer  to  the 
plea,  until  the  evidence  in  support  of  it  had  been  adduced  on  the 
other  side.  In  the  subsequent  case  of  Lacon  v.  H^gins,  3  Starkie's 
G.  178)  his  Lordship  intimated,  that  if  the  plaintiff  elected  to  begin 
ha  ought  to  go  into  the  whole  of  the  caae ;  but  there  the  defejadaaiil's 
counsel  began,  having  admitted  the  amount  of  the  debt  claimed* 
Bayley,  J.  at  the  York  Sununer  Assizes,  1821,  directed  that  the  de- 
fendant should  begin,  and  that  the  question  of  damages  should,  if 
iteeessary,  be  tried  afterwards.  See  Yottng  v.  Brttm«r,  1  Elsp.  C. 
103L  The  phtintiff  may,  on  motion,  compu  the  defendant  to  ghre 
him  a  particular  of  the  places  of  residence  of  the  alleged  co-part- 
ners. Taylor  v.  Harris,  4  B.  &  A.  93.  The  plaintiff  will  fail,  if  it 
iwpear  that  any  other  than  those  named  in  the  plea  jointly  promis- 
ed.    Godson  V.  Goody  6  Taunt.  587. 

(c)  See  Young  v.  Baimery  1  fSsp.  G.  103,  where  the  replication 
was  that  the  defendant  undertook  sfddy  to  pay,  and  the  plaintiff 
beg^n. 

(d)  Gibhe  v.  MmriUy  3  Taunt  307. 

(e}  Pasmore  v.  BousfiMy  1  Siarlue's  G.  296.  See  also  Hudson  v. 
RMnsony  4  M.  &  S.  ^5. 

(P  r  Starkie's  G.  296. 

(1)  [See  Burgess  v.  MerriUy  4  Taunt.  468.  HarlMSS  if  al.  v. 
Thompson  if  al,  5  Johns.  160.  Woodward  v.  ^ewkaU  ifol.l  Pick. 
500.] 


ABATEMENT.  ;! 

If  the  plaintiff  contract  with  the  defendant  alane^  without        part 
knowing  that  he  has  other  partners,  it  seems  that  proof  by         it. 
the  defendant,  upon  a  plea  in  abatement  for  non-joinder,  — i....... 

that  he  had  secret  partners,  would  not  be  a  sufficient  de- 
fence in  support  of  the  plea  (g). 

The  plaintiff  must  be  prepared  to  prove  his  damages.        Damages. 

Where  a  peer  is  named  as  a  commoner,  he  may  plead 
the  misnomer  in  abatement,  since  the  title  is  part  of  *  his  *  4 
name,  and  he  ought  to  be  tried  by  his  peers  (A) ;  but  he  MisnonMr. 
ought  to  set  forth  the  writ,  (tc.  upon  the  plea,  because  it 
is  but  a  dilatory  plea,  and  must  be  tried  not  by  the  country 
bat  by  the  record.  But  a  plea  that  the  defendant  is  a 
peeress  by  marriage  must  be  tried  by  the  country,  since  it 
mvolves  a  question  of  fact  extrinsic  of  the  record  (t). 

Upon  a  plea  of  peerage  under  letters  patent,  the v  must 
be  produced  under  the  great  seal  (k).  In  KnowlesVt  case, 
upon  an  indictment  for  murder,  the  defendant  pleaded  that 
his  grandfrther  was  created  Earl  of  Banbury  by  letters  pa- 
tent under  the  great  seal  of  England,  which  he  produced 
in  court ;  the  Attorney  General  replied,  that  on,  &c.  the 
defendant  petitioned  the  Lords  in  Parliament  to  be  tried 
by  his  peers,  and  that  the  Lords  disallowed  his  claim ;  the 
defendant  demurred,  and  the  demurrer  was  allowed,  on  the 
gfound  that  the  refusal  of  the  Lords  could  not  operate  as 
a  judstnent  (I). 

If  we  defendant  in  a  criminal  proceeding  plead  a  misno- 
mer, the  King  may  reply  that  ne  is  known  by  the  one 
name  as  well  as  the  other  (m) ;  but  in  an  appeal  such  a 
replication  was  not  allowed  (n). 

Upon  a  plea  of  mwnomer,  where  the  defendant  avers  that 

(g)  Doo  V.  Chippenden,  Cor.  Kenyon,  Ch.  J.  at  Westmr.  sittings 
after  HiL  T.  1790,  upon  a  plea  in  abatement  cited  in  Mr.  Abbott's 
treatise,  92.  Baldney  v.  RUckie^  1  Starkie's  C.  338 ;  but  see  DubaU 
V.  Lndirtj  1  Marshall,  246.  See  tit.  Partnership,  iitfra.  Where 
churchwardens  were  sued  for  money  paid  for  repairs,  it  was  held, 
upon  a  plea  in  abatement,  that  it  was  unnecessary  to  join  yestry- 
nen  who  signed  the  resolutioa  for  repairs  without  any  intention  of 
beeominff  responsible,  the  churchwaidens  having  jointly  given  the 
orders,  LbouAuUt  t.  FuAer,  1  Bing.  201. 

^>  L  e.  In  case  of  Treason  or  Felony,  2  Hale,  240.  6  Co.  53. 
OnmU9$  0fRMmuP8  case,  35  H.  6, 46. 

ft)  6  Co.  5a    2  Hale,  240.    See  Starkie's  Crim.  PI.  295. 

(k)  2  Salk.  509.    [4  Hallam's  Middle  Ages,  (1st  Amer.  ed.)  25 

fl)  &  y.  Qrakami  4  St  Tr.  410. 

fm)  2  Hale,  236. 

fnj  1  H.  7.  29.    21  Ed.  3.  47.    2  Hale,  238. 


4  ABATEMENT. 

PiJiT       he  was  baptized  by  the  name  o(Jl.  B,j  he  must  give  proof 
IT.  of  such  baptism,  although  he  was  not  bound  so  to  allege  it : 

—....-........  and  it  is  not  sufficient  to  show  that  he  has  always  been 

called  and  known  by  that  name  (o).  A  defendant  in  either 
*  5  a  criminal  or  civil  *  proceeding  will  in  general  be  conclud- 
ed in  a  new  action,  or  upon  a  fresh  indictment,  as  to  the 
name  or  addition  which  he  has  set  forth  in  his  former 
plea  (p). 

Comfeuncff  If  m  assumpsit  the  defendant  plead  in  abatement  that 
the  promise  was  made  jointly  with  E.  F,^  the  latter  will  be 
a  competent  witness  K>r  the  plaintiff;  for  if  the  plaintiff 
were  to  succeed,  although  the  record  would  prevent  the 
plaintiff  from  recovering  a  second  time  in  a  joint  action, 
the  witness  would  still  be  liable  to  an  action  at  the  suit  of 
the  defendant  for  contribution  (q) ;  for  the  record  would 
not  be  evidence  against  the  latter ;  and  if  the  plaintiff  were 
to  fail,  the  witness,  if  a  partner,  would  still  be  liable  to  be 
sued  by  the  plaintiff  in  an  action  against  himself  and  the 
former  defendant,  and  would  be  ultimately  liable  to  pay  his 
own  share.  The  witness,  if  he  be  a  partner,  is  at  all  events 
liable  to  pay  his  own  proportion  of  the  debt(r).  It  seems, 
however,  that  JB.  JP.  would  not  have  been  a  competent  wit- 
ness for  the  defendant,  in  order  to  prove  that  he  was  a  joint 
contractor,  without  a  release  («),  where  he  would  be  liable 
to  contribute  towards  the  costs  of  the  action  in  case  the^ 
defendant  failed.  But  a  release  from  the  defendant  would 
at  all  events  make  him  competent,  for  then  he  would  not 
be  liable  to  contribution ;  and  it  would  be  his  interest  that 
the  plaintiff  should  recover  against  the  defendant  alone, 
P  6  rather  than  that  *  he  should  fail,  in  which  case  he  might 
still  bring  a  joint  action. 

(o)  Wdthtr  V.  Lt  PeUetier,  1  Camp.  479.  See  Com.  Dig.  Mate- 
ment,  F.  17.    Holman  v.  Walden^  1  Salk.  6.     [See  Willes,  558.] 

(p)  2  Hale,  248.    See  Stark.  Crim.  Pleadings,  2d  Ed.  313. 

(q)  Lord  EUenborough  seems  to  have  been  of  opinioD  that  in  this 
event  the  witness  would  have  been  in  a  worse  situation  than  he 
would  have  been  in  had  the  plaintiff  failed,  on  account  of  his  Ha* 
bility  to  contribute  towards  the  costs  of  the  former  suit. 

(r)  Hudson  v.  Bobinaon,  4  M.  &  S.  475.  And  see  Cossham  v,* 
GMneyj  2  Starkie's  C.  414,  But  a  joint  contractor  who  has  let 
judgment  go  by  default  is  not  a  competent  witness  for  the  pluinti^, 
for  he  would  thereby  entitle  himself  to  contribution ;  Brown  v. 
Srown^  4  Taunt.  752 ;  Mani  v.  Mainwarmgj  2  Moore,  9.  See  post 
p.  106a 

(s)  Toun^  V.  BaimeTy  1  Esp.  C.  103 ;  and  see  the  observations  of 
Lord  Ellenborough,  4  M.  &  S.  480,  and  of  Bayiey,  J,  ib.  484  ;  and 
^e  Qoodaere  v.  Breame^  Peake's  C.  174 :  and  Birt  y.  Hood,  1  !C!^p« 
p,  20 ;  and  see  also  tit.  Interest,  and  PifTfner. 
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The  defendant,   upon  an  indictment  for  perjury,  may        part 
prove  in  bar  that  the  action  in  which  the  evidence  was  rv, 

given,  on  which  the  perjury  is  assigned,  had  abated  before       

the  trial  of  such  action,  by  the  death  of  a  co-plaintitf  after 
issue  joined,  no  suggestion  having  been  entered  on  the  re- 
coid  pursuant  to  the  statute  8  and  9  W.  3,  c.  11,  s.  6.  (t) 

Abuttals.     See  Trespass. 

Acceptance.     See  Bill  of  Exchange. 

Access.     See  Bastardy. 

Accessory. 

It  will  be  convenient  here  to  consider  the  evidence  Principal  in 
applicable  to  both  principals  and  accessories.     Principals,  ^h^fi'*^**** 
in  cases  W  felony  are  of  two  degrees.     A  principal  in  *'*'* 
the  first  degree  is  the  absolute  perpetrator  ot  the  crime, 
and  is  either  actually  present  when  it  is  perpetrated,  or 
commits  it  whilst  absent  by  an  innocent  agent  or  instru- 
ment (u).     A  principal  in  the  second  degree  is  one  who  is 
present,  aiding  and  abetting  the  fact  to  be  done  {v).     An 
accessory  before  the  fact  is  he,  that  being  absent  at  the 
time  of  the  felony  committed,  doth  yet  procure,  counsel,  or 
abet  another  to  *  commit  a  felony  (a?).     A  man  may  there-  *  7 
fore  be  convicted   as  a  principal  in  the  first  degree,  upon 
evidence  that  he  committed  the  fact  when  absent,  without 
the  more  immediate  intervention  of  any  guilty  agent.     As 
where  Jl,  persuades  B.  to  drink  poison,  by  recommending 
it  as  a  medicine  (y) ;  or  where  he  sends  the  poison  by  a 
third  person,  ignorant  of  its  quality  {z) ;  or  incites  a  mad- 

(i)  Jt  V.  Cohen,  1  Starkie's  C.  51 1. 

(u)  Hale,  615,  616.    2  Haw.  c.  29,  s.  11. 

fv)  Hale,  P.  C.  615.  Formerly  he  who  struck  alone  was  principal, 
and  those  who  were  present,  aiding  and  assisting,  where  accesso- 
ries, who  could  not  be  convicted  before  the  attainder  of  the  princi- 
pal, 1  Hale,  P.  C.  437.  40  Ass.  25.  40  E.  3.  But  it  has  been  long 
settled,  that  all  present,  aiding  and  abetting,  are  principals,  1  Hale, 
P.  C.  ^7.  Plow.  97.  Whether  a  person  is  guilty  as  a  principal  in 
the  first  or  second  degree  is  a  question  of  law,  IL  y.  Royce,  4  Burr. 
9076. 

(x)  1  Hale,  P.  C.  615.  Lord  Coke,  in  his  reading  on  the  Statute 
West.  1,  c.  14,  says,  the  word  aid  comprehends  all  persons  counsel- 
ling, abetting,  plotting,  ae^senting,  consenting  and  encouraging  U> 
do  the  act,  and  who  are  not  present  when  the  act  is  done,  for  if 
present,  tl^y  are  principals,  2  Inst.  182. 

(y)  4  Co.  44.  2  Inst.  183. 

(z)  9  Co.  81.  Kelyng,  52,  53. 
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PiBT       nan  to  destroy  another ;  or  a  child  to  set  fire  to  a  house  (a). 
IF.         To  prove  one  to  be  principal  in  the  second  degree,  it  must 
_  be  shown /Inr/,  that  he  wsls  present  when  the  ofience  was 

Principal  in  committed.  But  it  is  not  necessary  to  show  that  he  was 
tlie  fecond  de-  actually  Standing  by,  within  sight  or  hearing  of  the  feet ;  it 
Smfth  ihm  '®  sufficient  if  he  was  near  enough  to  lend  his  aseastance  in 
wai  preMut.  ^^Y  n^&nner  to  the  commission  of  the  offence.  As  where 
one  commits  a  robbery  or  murder,  and  another  keeps  watch 
or  guard  at  some  convenient  distance  (6).  So  if  several 
set  out  together,  or  in  small  parties,  upon  one  common 
design,  whether  of  murder  or  felony,  or  for  any  other  un- 
lawral  purpose,  and  each  takes  the  part  assigned  to  him, 
some  to  commit  the  fact,  they  are  all,  in  contemplation  of 
law,  present  when  the  fact  is  committed  (c).  So,  if  several 
come  to  commit  a  burglary,  and  some  enter,  and  the  rest 
watch,  all  are  principals  {d).  So,  where  a  constable's  as- 
*  8  sistant  *  attempted  to  apprehend  a  number  of  persons  in  a 
house,  under  a  warrant  for  a  riot  and  battery,  ami  fourteen 
of  the  rioters  issued  from  the  house  and  killed  the  consta- 
ble's assistant,  it  was  held  that  those  within  the  house,  if 
they  abetted  and  counselled  the  riot,  were,  in  law,  present^ 
aidmg  and  assisting,  as  well  as  those  who  issued  out  and 
actually  committed  the  assault  five  roods  from  the  house  (e). 
And,  in  general^  if  a  party  be  sufficiently  near  to  encou- 
rage the  principal  in  the  first  degree  with  the  expectation 
of  immediate  help  or  assistance  in  the  execution  of  fi^lony, 
he  is  in  point  of  law  present.  Lord  Dacre  and  others  (/) 
came  to  steal  deer  in  the  park  of  Mr.  Pelham,  Rayden,  one 
of  the  company,  killed  the  keeper  in  the  park,  the  Lord 
Dacre  and  the  rest  of  the  company  being  in  other  parts  of 
the  park  ;  and  it  was  held  that  it  was  murder  in  them  all, 
and  they  died  for  it.  So  if  A.  and  B.  be  present,  and  con- 
senting to  a  robbery  or  burglary,  though  A.  only  actually 
commits  the  robbery,  or  actually  breaks  and  enters  the 
house,  and  B.  be  watching  at  another  place  near,  or  be 
about  a  robbery  hard  by,  which  he  effects  not,  both  are 
robbers  and  burglars  (g-).     Where  Hyde  and  A.,  jB.,  C, 

(a)  Ann  C(mrst*B  case,  Foster,  349. 

(b)  Foster,  350.    1  Hale,  537. 

(t)  Foster,  350.  353.   1  Haw.  c.  36.   1  Hale  P.  €.  439.    KeL  111. 

(d)  Foster,  350.    1  Hale  P.  C.  439. 

{€)  1  Hale  P.  C.  462.  Two  go  into  a  shop  to  steal ;  a  third  who 
atays  on  die  outside  to  watch  and  cooperate,  is  a  principal,  Jt  t. 
€h!jgtH^  9nd  Whi^hrdy  by  nine  of  the  Judges. 

Cf)  1  Haie  439. 443. 245.  Fost  354. 

fg)  1  Hale  P.  C.  537.  1  And.  116,  &c.;  differently  reported. 
Fost.  354.    See  tit.  Personation, — Principal, — Rape, 
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and  D.  rode  out  to  rob,  but  at  Hounslow  D.  parted  from  pakt 
the  company,  and  rode  away  to  Colhrook,  and  A.^  B.  and  iv. 
C.  rode  towards  Egbam,  and  about  three  miles  from  ..^-....i.^ 
Hounslow,  Hyde  J  A.  and  B,  asisaalted  a  man  ;  but  before 
he  was  robbed,  C  seeing  another  man  coming  at  a  dis- 
tance, before  the  assault,  rode  up  to  him  about  a  bownshot, 
or  more,  from  the  rest,  intending  either  to  rob  him,  or  to 
preTcnt  his  coming  to  assist ;  and  in  his  absence,  Hyde^  A. 
and  fi.  robbed  the  first  *man  of  divers  silk  stockings,  and  *  9 
then  rode  back  to  C  and  they  all  went  to  London,  and 
there  divided  the  spoil ;  it  was  ruled  (according  to  Lord 
Hale)  upon  good  advice,  ^r«t,  that  D.  was  not  ffuihy  of  the 
robbery,  though  he  rode  out  with  them  upon  &e  same  de- 
n^,  because  he  left  them  at  Hounslow,  and  fell  not  in 
with  them ;  it  may  be  he  repented  of  the  design,  at  least 
he  pursued  it  not.  Secondly,  that  C,  though  ne  was  not 
actually  present  at  the  robbery,  nor  at  the  assault,  but 
rode  back  to  secure  his  company,  was  guilty,  as  well  as 
Ifyde,  and  the  two  others  (A).  Where  three  prisonero 
were  charged  with  feloniously  uttering  a  forged  note,  &c. 
and  it  appeared  that  one  of  the  prisoners  offered  the  note 
in  payment  at  Gosport,  the  other  prisoners  being  then 
waiting  at  Portsmouth  for  his  return  :  the  whole  being  in 
consequence  of  a  previously  concerted  plan,  the  judges 
(after  conviction)  held,  that  the  two  latter  prisoners  were 
entitled  to  their  acquittal,  since  they  were  not  present 
when  the  felony  was  committed  (i). 

In  the  case  of  the  Kin^  v.  Stewart  and  Dickons  (i),  it 
appeared  that  the  two  prisoners  had  previously  agreed  to 
sell  forged  notes  to  James  Piatt,  a  witness  upon  me  trial, 
and  that  the  price  had  been  paid.  That  after  the  witness 
had  been  at  the  house  of  the  prisoners  for  the  purpose  of 
receiving  the  notes,  Stewart  and  the  witness  went  to  a 
public  house,  and  that  afterwards  Dickons  came  and  beck- 
oned them  out ;  Stewart  then  said  to  the  witness,  '  you 
see  Ann  there,  whom  you  have  seen  at  our  house,  she  will 
deliver  the  goods  to  you  ;  I  wish  you  good  luck.'  Ann, 
the  woman  pointed  out  by  the  prisoner  Stewart,  within 
three  *  minuiea  afterwards  delivered  the  forged  notes  to  *  10 
the  witness,  and  the  witness  did  not  know  whether  the 
pmoners  were,  or  were  not,  in  sight  when  the  notes  were 
so  delivered,  nor  which  way  they  went.    The  jury  found 

(h)  1  Hale,  537. 

(i)  JR.  V.  Soarts,  and  two  others,  2  East,  P.  C.  974. 

(k)  Coram,  Garrow,  B.  Warwick  Lent.  Assiz.  1818,  and  after* 
wards  before  the  Judges  MSS.  C. 
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PART  the  prisoners  guilty,  and  stated  (the  question  being  left  to 
IV.  them  by  the  learned  iudge),  that  the  delivery  of  the  notes 
.ii....i...»..  by  Ann  was  in  completion  of  the  agreement  made  by  the 
prisoners,  and  on  their  account,  and  not  her  own.  Execu-* 
tion  was  respited,  in  order  that  the  opinion  of  the  judges 
might  be  taken  upon  the  question ;  and  all  the  judges  re- 
commended that  a  pardon  should  be  applied  for  in  respect 
of  the  particular  offence.  Where  two  persons  went  in 
concert  to  utter  a  forged  note,  and  one  went  into  a  shop 
to  utter  it,  whilst  the  other  remained  at  a  little  distance  in 
the  street,  it  is  said  to  have  been  held,  that  the  latter  was 
not  liable  as  a  principal  (/). 
That  he  Was  It  must  be  shown,  secondly^  that  he  was  aiding  and  dbeU 
^ing  and  f^j^  (^) .  which  words  seem  to  include  everj^  species  of 
""*•  assistance  which  one  present  can  give,  either  m  act,  or  by 
his  assent,  and  by  his  encouragement  or  readiness  to  fur- 
ther the  general  purpose  (n).  For  if  any  one  comes  for  an 
unlawful  pui*pose,  although  he  does  no  act,  he  is  a  princi- 
pal (o).  It  is  not  necessary  to  show  that  one,  indicted  as 
a  pnncipal,  was  present  during  the  whole  of  the  transac- 
*  11  tion  ;  it  seems  *  to  be  sufficient  to  show  him  to  be  present 
aiding  and  abetting  when  the  offence  was  consummated, 
although  he  was  not  present  at  the  inception.  Where  the 
servants  of  A,  feloniously  removed  goods  in  .4.'s  ware- 
house, and  B.  several  hours  afterwards  assisted  them  in  re- 
moving the  goods /rom  the  warehouse,  it  was  held  that  B* 
was  a  principal,  since  it  was  a  continuing  transaction  (0). 
So,  where  the  servants  of  Dyer,  who  was  the  owner  of  a 
boat,  (and  had  been  employed  to  convey  on  shore  a  quan- 
tity of  barilla)  without  the  privity  of  Dyer,  separated  part 
of  the  barilla  from  the  rest,  and  conveyed  it  to  another 
part  of  the  boat,  and  concealed  it  under  some  rope,  and 
Dyer  afterwards  assisted  the  others,  in  conveying  the  part 

(I)  Per  Graham,  B.— O.  B.  June  1813.  Starkie's  Crim.  Plead- 
ings, 2d  edit.  p.  86.  It  is  suggested  by  Mr.  Russell,  1475,  that  this 
is  the  same  case  with  that  of  JR.  v.  Davis  and  HaU^  tried  Lent.  Ass. 
1806,  for  the  town  of  Nottingham. 

(m)  See  Lord  Coke's  exposition  of  the  word  aid^  2  Inst.  21^,  and 
Buproj  7 ;  see  also  Foster,  354 ;  and  Minshew,  Cowell,  Skinner, 
Spelman  and  Dufresne,  on  the  meaning  of  the  word  abet ;  from 
which  it  appears  that  instigation  alone,  without  force,  is  the  sense 
of  the  word. 

(n)  Fost.  350.    2  Haw.  c.  47. 

(0)  1  Hale,  P.  C.  374.  443. 

(p)  R  v.  MifeU  &  others,  East,  P.  C.  768. 
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10  separated  firom  the  boat,  it  was  held,  upon  the  same       risr 
ground,  that  Dyer  was  a  principal  (g).  rr. 

Principals,  whether  in  the  first  or  second  degree,  are  ....^..—li.. 
usually  charged  as*  being  feloniously  present,  aidinff  and 
abetting  (r) ;  since  where  a  statute  creates  a  new  felony, 
or  takes  away  the  benefit  of  clergy  from  those  guilty  of  an 
existing  felony,  under  particular  circumstances,  the  o^ 
fence  partakes  of  all  the  incidents  to  a  felony  at  commoft 
law,  and  all  present  aiding  and  abetting  are  principals,  and 
may  be  charged  as  such  (s).  But  where  the  statute  by  its 
description  includes  that  party  only  who  does  the  very  act, 
one  who  is  principal  in  the  second  degree  only  ought  to  be 
acquitted  either  *  of  the  offence  generally,  or  of  so  much  *  13 
as  tba  particular  statute  is  applicable  to. 

The  allegation,  that  the  prisoner  was  aiding  and  abeUing^  ^^^  ^  ^> 
implies  an  astent  to  the  principal  act.  This  assent  must  J^^'^^i^ 
be  proved  either  by  some  act  directly  done  in  furtherance 
of  llie  cooiniission  of  the  crime,  which  manifests  the  assent 
of  the  prisoner,  as  by  his  keeping  watch  whilst  others  in 
hiM  presence  break  open  a  house,  or  by  evidence  that  he 
was  associated  with  the  rest  in  the  prosecution  of  one  com* 
mon  illegal  object,  in  the  execution  and  furtherance  of 
which  the  principal  crime  was  committed.  If  A,  be  pre- 
sent when  a  murder  is  committed,  and  takes  no  part  in  it, 
nor  endeavours  to  prevent  it,  and  neither  apprehends  the 
mttrderer,.flor  levies  hue  and  cry  after  him,  and  the  matter 
be  done  in  private,  the  circumstances  would,  it  seems,  be 
eWdence  to  a  jury,  of  consent  and  concurrence  on  his 
part  (i).  But  here  the  privacv  and  secrecy  with  which  the 
feet  was  accompanied  would  be  a  strong  circumstance ; 
for  if  the  homicide  had  been  openly  committed  before  wit* 
nesses,  as  it  frequently  is,  where  it  amounts  in  amstrudion 
of  law  to  murder,  although  A.^s  conduct  might  be  criminal, 
it  would  not  render  him  either  principal  or  accessory  («)« 
But  in  case  the  murder  had  been  committed  in  prosecution 
of  an  unlawftil  design,  proof  that  A.  came  to  assist,  and 
carry  that  design  into  execution,  would  be  evidence  to 

(qjfR-  V.  Dyer  %-  DisHng^  East,  P.  C.  767.  per  Graham,  B.  and 
Le  Blanc,  J. 

(r)  Where  aiders  and  abettors  are  mentioned  expressly  in  the 
statute,  the  ^neral  allegation  appears  to  be  sufficient ;  see  Stark. 
Crim.  Pleachngs,  second  editioft,  82,  83,  86. 

($)  See  the  Coalheavers  case,  Leach,  76.  Staundfl  44.  3  Inst. 
45.  1  Hale,  P.  C.  6ia  Fost.  d54.  R.  v.  Midwinter  and  Simi^ 
Leaeh.  C.  G.  L.  dd  edit.  78.    4Barr.a075. 

ft)  Foster,  Disc.  3,  s.  5. 

(u)  Dalt.  395.    Standf.  |0.    Vest.  Diite.  %  s.  S. 
TOL.  ir,  2 
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PABT       convict  him  as  a  principal  in  the  second  degree  {x) ;  for  in 
IV.         such  case  the  person  giving  the  blow  is  no  more  than  the 
"  instrument  by  which  all  strike.     In  such  case,  however,  it  is 

essential  to  prove  that  the  murder  was  conunitted  in  the 
prosecution  of  some  specific  unlawful  design  in  which  the 
*  13  *  prisoner  had  engaged  (y) ;  for  if  the  death  resulted  frcMn 
the  particular  malice  of  the  individual  who  inflicted  the 
blow,  and  who  took  the  opportunity  to  revenge  himself, 
the  others,  who  were  assembled  for  a  different  purpose, 
will  not  be  involved  in  his  guilt.     Three  soldiers  went  to 
rob  an  orchard,  two  got  upon  a  pear  tree,  the  third  watch- 
ed with  a  drawn  sword,  and  killed  the  son  of  the  owner, 
who  had  collared  him ;  and  it  was  held,  that  the  latter 
was  guilty  of  murder,  but  that  the  two  others  were,  inno- 
cent, because  they  came  to  commit  a  small  inconsidera- 
ble trespass,  and  the  man  was  killed  upon  a  sudden  afiray 
without  their  knowledge.     But  Holt,  C.  J.  said   that  it 
would  have  been  otherwise,  '^  if  they  had  all  come  thither 
with  a  general  resolution   against  ^1  opposers,"  which 
would  have  proved  that  the  murder  was  conunitted  in  pro- 
secution of  their  original  purpose  {z).    So  where  «4.  beat 
a  constable  in  execution  of  his  office,  and  being  parted 
from  him  desisted,  and  £.,  a  friend  of  A.^  rushed  in  and 
killed  the  constable,  A.  not  having  been  engaged  after 
they  were  parted,  it  was  held  to  be  murder  in  jB.,  but 
that  A,  was  innocent,  since  there  was  no  previaus  agreor 
ment  to  obstruct  the  constable  in  the  execution  of  his 
office  (a).      A   general   resolution   against  all  opposers, 
which  can  be  proved  either  to  have  been  expressly  enter- 
ed into,  or  which  can  be  inferred  from  circumstances,  as 
from  the  number,  arms,  or  behaviour  of  the  parties  at  or 
before  the  scene  of  action,  is  strong  evidence  in  cases  of 
this  nature  (6),  and  shows,  when  substantiated,  that  every 
*  14  one  present,  in  the  eye  of  the  *  law,  when  the  offence  is 
committed  is  guilty  as  a  principal  (c).    Where,  however, 
«  • 

(x)  Post  Disc.  3,  8.  6.    Kel.  116. 

(y)  Post.  Disc.  3,  s.  7. 

(z)  Ibid. 

(a)  Per  Holt  and  Rokeby,  Js.  Hertford  Ass.  Post.  IMsc.  ^  s.  7 ; 
see  also  Plumm/er^a  Cue,  ib. 

(h)  Post.  Disc.  ^  8.  8. 

(c)  The  Cases  of  Lord  Dacrt  and  Pudeey,  cited  above,  were  de- 
cided on  the  same  principle ;  the  offences  of  which  they  stood 
charged  were  committed  far  out  of  their  sight  and  hearing,  yet  both 
were  holden  to  be  present.  It  was  sufficient  that  at  the  instant  the 
offences  were  committed  by  some  ofth%  same  party,  and  upon  the 
same  pursuit,  and  under  the  same  engajTement  and  expectatioii  of 
mutual  defence  with  those  who  did  the  laet.    Post.  354. 
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A,  B,  and  C.  set  out  with,  intent  to  rob  on  the  highway,       piht 
and  Jt*  and  B.  upon  the  same  day  commit  a  robbery,  V.  it. 

may  show  in  defence  that  he  had  previously  abandoned        ■ 
the  design  and  separated  himself  from  the  party,  and  that 
there  was  not,  when  the  offence  was  committed,  any  en- 
gagement or  reasonable  expectation  of  nmtual  suppoK 
and  defence  to  affect  him  {d). 

An  accessory,  whether  before  or  after  the  fact,  cannot  ^▼»^n«« 
be  convicted  until  the  principal  has  been  convicted,  but  cfssory  before 
both  may  be  tried  at  the  same  time.  If  the  principal  has  the  fact. 
been  pieviously  convicted,  the  conviction  may  be  proved 
by  the  record  properly  authenticated  (e),  which  will  be 
primA  fojcie  evidence  to  prove  the  guilt  of  the  principal  (/), 
whether  the  indictment  allege  the  guilt  of  the  principal 
expressly  {g\  or,  as  is  the  more  usual  course,  recites  the 
record  of  conviction  (A).  In  either  case  the  prisoner  may 
insbt  on  every  matter  both  of  fact  and  of  law  to  controvert 
the  guilt  of  the  principal  (i),  for  the  accessory  is  consider- 
ed as  porttequ  in  lite  {ky  As  against  an  accessory  before 
the  fict,  the  general  *  allegation  must  next  be  proved  that  *  15 
he  did  feloniously  and  maliciously  incite,  move,  procure, 
aid,  abet,  counsel,  hire,  and  command  the  principal  to 
commit  the  felony  (/).  Proof  sufficient  to  satisfy  this  alle^ 
gation  imports  evidence  of  the  knowledge  and  assent  of 
the  prisoner  to  the  commission  of  the  felony,  that  he  at 
least  instigated  and  incited  the  principal  to  commit  the 
crime,  mth  respect  to  the  measure  of  the  incitement 
and  ferce  of  persuasion  used,  no  rule  is  laid  down ;  that  it 
was  sufficient  to  effectuate  the  evil  purpose  is  proved  by 
the  result.  In  principle,  it  seems  that  any  degree  of  di- 
rect incitement  with  the  actual  intent  to  procure  the  con-> 
sunmiation  of  the  illegal  object,  is  sufficient  to  constitute 
the  guilt  of  the  accessory ;  and  therefore  that  it  is  unne- 
cessary to  show  that  the  crime  was  effected  in  conse- 
quence of  such  incitement,  and  that  it  would  be  no  de- 

(d)  Fost  Dise.  3,  s.  8. 

(e)  See  tit.  Rtem^d. 

(J)  See  tit.  Judgjnents  for  the  reasen. 

(g)  Aa  in  Lord  Sanekmr's  Case,  9  Co.  114.    8m  Stukie's  €!ri»^ 
Flead.  2d  edit  140. 

(h)  See  Post  Disc  3,  e.  2,  ■.  3. 

(i)  See  the  reason  tit.  Judgments. 

(k)  Fast.  365. 

fl)  See  Stark.  C^im.  PleadiR|^8, 130. 
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VABT       fence  to  show  that  the  offence  would  have  been  conunit- 
IF*         ted  although  the  inciteihent  had  never  taken  place  (m). 

A  wife  may  be  convicted  as  a  principal  felon  in  utter- 


WiA,  ing  a  forged  certificate  for  receiving   prize-money,    al- 

though she  acted  in  pursuance  of  her  husband's  direction, 
and  the  husband  may  be  convicted  as  an  accessory 
before  the  fact  (n). 

^^ISrSL^'       Against  an  accessory  after  the  fact,  it  must  be  proved, 

^'  '^^  that  he,  knowing  the  felony  to  have  been  committed,  re« 
#16  ceived,  relieved,  comforted  or  assisted,  *the  felon  (o),  or 
received  the  stolen  goods  (p).  It  seems  once  to  have 
beep  held,  that  the  knowledge  of  the  accessory  was  to  be 
inferred  from  the  attainder  of  the  principal  in  the  same 
county  (9),  because  every  one  is  bound  to  take  notice  of 
an  attainder  in  the  sapie  county  ;  but  this  notion  appears 
to  be  exploded  (r). 

VfdaaM*  If  A,  be  charged  as  principal  in  the  first  depree,  and 

B.  as  aiding  and  abettine,  the  indictment  will  be  sup- 
ported by  evidence  that  B.  struck  the  blow,  and  that  .^t 
was  present  aiding  and  abetting  (s) ;  and  in  such  case,  B. 
may  be  convicted  although  «4.  is  acquitted  {t).  If  A,  be 
indicted  as  accessory  to  B.  and  C,  he  may  be  convicted 
on  evidence  that  he  was  accessory  to  C  only  (u).  It  haa 
been  said,  that  it  was  otherwise  in  case  of  an  appeal  {30) ; 
yet  there  seems  to  have  been  no  difference  in  the  two 
oases  as  to  the  rules  of  evidence.  One  indicted  as  apria"- 
cipal  cannot  be  found  guilty  on  evidence  showing  that  he 
fvas  an  accessory  before  tihe  fact  (y).    Wherever  a  van- 

(m)  According  to  Lord  Coke,  to  cause  is  to  procure  or  counsel 
one  to  forffe ;  to  assent  is  to  agree  afterwards  to  the  prociurement  or 
counsel  or  another ;  to  consent  is  to  agree  at  the  time  of  the  pro- 
curement, or  counsel,  and  he  in  law  is  a  procurer,  3  Inst.  169.  JBut 
fin  assent  after  the  fact  committed  makes  not  the  party  assenting  a 
principal,  1  Hale,  684. 

(n)  R.  V.  Morria,  2  Leach,  696;  and  see  it  v.  Hughes,  Cor, 
Thompson,  B.,  Lancr.  Lent  Ass.  1813,  RusseU,  1478. 

(0)  1  Hale,  P.  C.  6ia 

(p)  Under  the  stat.  5  Ann.  c.  81,  s.  5,  see  Laretny — i2ei:efo«r. 

(q)  Staundf.  96.    8  E.  4.  f.  3. 

(t)  3  P,  Wms.  494. 

(8)  9  Co.  e^.  Ibid.  112,  b.  4  Co.  43.  3  Inst.  148.  3  Hale, 
P.  C.  293.  1  Plow.  28.  R.  v.  WaUis,  1  Salk.  334.  BwMon  v.  Mey, 
3  Mod.  121.    1  Lord  Raym.  21.    Doug.  207. 

(i)  R.  V.  WoUiMy  1  Salk.  334. 

(%)  9  Co^  119,    2  Hale,  P.  C.  292.    3  Haw.  c.  46,  sec.  }96, 

(x)  2  Inst,  18a 

(jl)  3  |IaWf  p>  2^  9. 178, 9.    p>id.  c.  350,  s.  U, 
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ance  is  material  as  to  the  principal,  it  is  Inaterial  and       i»4rt 
available   to  the  accessory  {z) ;   and  vkt  ver$a^  where  a  ly. 

rariance  is  immaterial  to  ttie  principal  it  is  immaterial  to  «i.^.«^.iii,. 
the  accessory  (a). 

*  ACCOMPWCB.  ♦   17 

It  seems  to  be  an  aniversal  rule,  that  a  partieeps  crimims  Conpetmicy. 
may  be  examined  as  a  witness  in  both  civil  and  criminal 
eases,  notwithstanding  the  immorality  or  illegality  of  his 
conduct,  provided  he  has  not  been  convicted  of  any  crime 
that  incapacitates  him  {h). 

In  civil  actions  it  was  formerly  held  that  a  witness 
could  not  be  admitted  to  allege  his  own  turpitude,  or  to 
disprove  an  instrument  to  which  he  was  a  party  or  wit* 
nesB(c);  but  the  rule  is  now  exploded  (d),  for  it  is  calcu- 
lated to  conceal  the  truth.  The  subscribing  witnesses  to 
SI  win  have,  in  several  instances,  been  allowed  to  give 


evidence  to  impeach  the  will  (e^ ;  and  the  same  rule  ap* 

is  of  a  negotiable  nature  (f). 
A  clerk,  having  embezzled  his  master's  property,  laid  it 


plies  where  the  instrument  is  of  a  negotiable  nature 


out  in  illegal  insurances,  and  he  was  held  to  be  a  compe- 
tent witness  fi>r  the  master  against  the  insurer  {g).    So  a 
man,  who  has  pretended  to  convey  lands  to  anotner,  is  a 
competent  witness  to  prove  that  *  he  had  no  title  (h).    A  *  18 
co-assignor  of  a  ship  may  prove  that  he  had  no  interest  in 

ftj  2  Haw.  c.  46,  s.  194.    S^umm.  265.    2  Hale,  P.  C.  292. 

(a)  2  Haw.  c.  46.  it  v.  MacaUy,  9  Co.  65.  Cro.  J.  279. 2  Hale, 
P.  C.  292. 

(b)  See  tit.  infamous  Witness. 

(c)  4  Inst.  279.  Str.  1148.  Salk.  461.  669.  3  St.  Tr.  427.  Burr. 
1255.  1  T.  R.  296.  3  T.  R.  31.  This  was  in  conformity  with  the 
maxim  of  civil  law,  Nemo  aUegans  hirpiiudiniem  suam  est  audun- 
dusJ"  In  the  case  of  Jordaine  v.  Lashbrookey  7  T.  R.  601,  Lawrence, 
J.  observed,  ^  persons  are  continually  allowed  to  allege  their  own 
tuipitude,  as  lo  cases  of  simony,  compounding  felony,  sale  of 
offices,  &c.  and  possibly  that  maxim  may  in  our  law  be  confined  to 
die  cases  of  plaintifis  making  demands  ex  turpi  eausa^  and  to  canes 
of  defence  in  which  innocent  persons  may  be  prejudiced," 

fi)  5  T.  R-  579.    7  T.  R.  601. 

(€)  Lowe  y.  JoOiJft,  I  BlfL^eS.    7T.R.604. 

If)  7  T.R.  604. 

(g)  Ciarke  ▼.  Shet,  Cowp.  197. 

(h)  IVOe  Y.  Grtvei,  2  Lord  Jtaym.  1008, 
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PABT        the  vessel  (t).    The  parents  may  give  evidence  to  bastar- 

nr.         dize  their  issue  (A). 

■  I    ■  In  the  case  of  Walton  v.  Shelley  (/),  it  was  held  that  the 

indorser  of  a  promissory  note  was  not  competent  to  prove 
that  it  was  tainted  with  usury  in  its  creation ;  but  in  the 
later  case  of  Jordaine  v.  Lashorooke  {m)  it-was  denied  that 
the  former  decision  was  warranted  by  the  previous  cases ; 
and  it  was  held,  that  a  party  to  a  bill  of  exchange  was 
competent  to  prove  it  to  have  been  void  in  its  crea- 
tion (n)  (1).  So  in  an  action  for  bribery  the  person  brib- 
ed 19  a  competent  witness,  although  by  the  statute  (o)  the 
party  who  discovers  the  bribery  of  another  is  exempted 
from  an  action,  and  the  witness  intends  to  avail  himself  of 
this  exemption  by  wav  of  defence  t6  an  action  pending 
against  himself  for  bribery  committed  at  the  same  elec- 
tion (p).  No  one,  however,  can  be  a  witness  for  another 
whilst  he  is  a  party  to  the  record.  But  a  co-defendant 
may  be  rendered  competent  by  entering  a  noUe  prosC' 
fui{q) ;  and  if  there  be  no  evidence  to  charge  one  co-de- 
fendant in  trespass,  he  may  be  acquitted  under  the  direc- 
tion of  the  court,  and  give  evidence  in  the  cause. 
!!l^^!!!i  In  criminal  cases  it  is  perfectly  clear  that  an  accom- 

plice  IS  a  competent  witness,  previous  to  his  conviction 
of  a  crime,  which  takes  away  competency,  in  all  cases, 
*  19  *  whether  of  treason  (r),  felony  (5),  or  mere  misdemeanor  {t) ; 

(i)  Anon,  cited,  1  T.  R.  301.  S.  P.  Rands  v.  ThmaSy  5  M.  &^  S. 
344.  If  one  of  several  jointly  indicted  confess,  he  is  a  competent 
witness  for  the  Crown,  Holt,  303 ;  2  Hale,  934,  and  qa.  whether  if 
two  be  indicted,  and  one  only  be  put  upon  his  trial,  the  other  is  not 
in  strictness  a  competent  witness,  see  1  Hale,  305,  and  post,  p.  21. 

(k)  See  the  Cases  tit.  Bastardy ;  but  see  also  R,  v.  Book^  1  Wils. 
d40. 

(I)  1  T.  R.  296. 

(m)  7  T.  R.  601. 

(n)  See  Rich  v.  7\>pp»n^,  Peake's  Cas.  224. 1  Esp.  C.  176.  S.  C. 

(0)  2G.2,c.24. 

(p)  Busk  V.  RalUng,  Say.  289.  Reward  v.  SkipUi^^  4  East,  180. 
Edwards  v.  Evans^  3  East,  451.    Phillips  t.  Fswler,  cited  Say.  291. 

(q)  Man  v.  Ward,  2  Atk.  229. 

(r)  R  ▼.  Tonge,  Kelyng,  17.    1  Hale,  P.  C.  30a    7  T.  R.  609. 

(s)  Leach,  C.  C.  L.  13a  R  v.  Dr.  Doddj  Leach,  C.  C.  L.  141. 
Ji.  y.  Westbter,  Ibid.  12.  ^ 

(i)  2  Haw.  c.  46.  it  v.  Cr^sSy  12  Mod.  520,  where  the  thief  was 
a  witness  against  the  receiver. 


(I)  [See  AmiB^can  cases  on  fhis  point,  post,  p.  296.  noU^) 


ACCOMPUCE.  19 


the  doctrine  is  founded  on  obvious  grounds  of  policy  fii), 
and,  perhaps,  of  necessity.     It  is  also  perfectly  settled  uiat         it. 
no  promise  of  pardon,  whether  it  be  absolute  or  condition-  — .^^^.....^ 
al,  will  render  an  accomplice  incompetent  (x).     There  are  Competency, 
three  classes  of  persons  who  are  strictly  entitled  to  par- 
don ;  firsts  approvers,  upon  conviction  of  theiV  associates  (y). 
The  practice  of  admitting  an  approver  to  appeal  (a  matter 
purely  within  the  discretion  of  the  court)  had  become  ob- 
solete in  the  time  of  Sir  Matthew  Hale  (^r),  who  observed 
that  more  mischief  had  arisen  to  good  men  from  these  ap- 
provements, upon  false  accusations  by  desperate  villains, 
than  benefit  to  the  public  by  the  discovery  and  conviction 
of  real  offenders.     Since  their  discontinuance  the  doctrine 
of  approvemelits  has  become  more  a  matter  of  curiosity 
than  use  (a).     Although  an  approver  was  sworn  to  the 
truth  of  his  appeal  (6),  yet  it  seems  that  he  was  not  a  com- 
petent witness  upon  the  *  trial.     For  this  proceeding  have  *20 
been  substituted  the  enactments  of  general  statutes,  and 
the  reasonable  and  equitable  practice  of  admitting  an  ac- 
complice to  give  evidence  under  a  conditional  promise  of 
pardon,  in  case  he  make  a  fiur  and  inipartial  disclosure. 

These  statutes,  in  cases  of  coining,  robbery,  burglary, 
housebreaking,  and  horsestealing  (c),  enact,  that  if  an  of- 
fender being  out  of  prison  shall  discover  two  or  more  per- 
sons who  have  committed  the  like  offences,  he  shall  be  en- 
titled to  a  pardon  of  all  capital  offences,  excepting  only 
muider  and  treason  (d). 

These  statutes,  and  also  others  which  protect  an  offend- 
ing party  who  discovers  another  offender,  seem  to  make 

(u)  1  Hale,  303. 

(x)  7\m^e's  case,  1  Hale,  304.  Layer's  case,  10  St.  Tr.  259.  Lord 
Hale  seems  to  have  been  of  a  different  opinion  in  case  of  a  pardon 
promised  lor  witnesses  against  others,  1  Hale,  304 ;  3  Hale,  980 ; 
and  in  the  case  of  an  approver,  1  Hale,  303. 

(y)  Cowp.  339.    Leach,  C.  C.  L.  140. 

(z)  2  Hale,  226. 

(a)  If  there  were  a  dozen  appellees  the  approver  was  bound  to 
fij^t  them  all  if  they  waged  battle,  2  Haw.  b.  2,  c.  24,  s.  24.  2  Hale, 
233, 234.  3  Inst.  130.  But  |&8  he  had  the  power  to  make  his  own 
selection,  there  was  room  for  the  exercise  of  much  discretion. 

(b)  Staundf.  lib.  2,  c.  56,  p.  145.  1  Hale,  303 ;  but  see  Layer's 
ease,  10  St.  Tr.  259. 

(t)  Robbery,  4  W.  &  M.  c.  8,  s.  7.  Coining,  6  W.  3,  c.  17,  s.  12. 
B«irglary,  housebreaking  and  private  stealing,  10  W.  3,  c.  25;  s.  5. 
5  Ann.  c.  31,  s.  4.  Uttering  counterfeit  money,  15  Geo.  2,  c.  28,  s. 
4y  which  extends  to  stick  offences  only.  Illegally  buying  or  receiv- 
ing stolen  lesld,  iron,  or  other  metals,  29  Geo.  2,  c.  2^. 

(dj  See  4  BL  Comm.  330, 331.     '^ 
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FAST       the  latter  a  competent  witness  by  legislatiTe  declaration ; 
IT.         ibr  if  he  were  not  to  be  a  competent  witness,  the  provi- 
— *— ^  sions  of  the  statutes  would  be  almost  nugatory  and  use- 
GonpctMicf     less ;  it  would  be  holding  out  an  inducement  to  offenders 
to  make  a  discovery,  and  when  made,  they  would  be  pre- 
cluded from  the  benefit  of  it  (e). 
#21      *  In  present  practice,  where  accomplices  make  a  full  and 
fair  confession  of  the  whole  truth,  and  are  in  consequence 
admitted  to  give  evidence  for  the  crown,  if  they  afterwards 
give  their  testimony  fairly  and  openly,  although  they  are 
not  of  riffht  entitled  to  pardon,  the  usage,  lenity  and  prac- 
tice of  tne  court  is,  to  stay  the  prosecution  against  them ; 
and  they  have  an  equitable  title  to  a  recommendati<Mi  to 
the  king's  mercy  (/). 

Under  such  circumstances,  there  can  be  no  doubt,  as  to 
the  competency  of  the  accompfice,  upon  any  principle ; 
the  condition  is  not  that  he  shall  convict,  nor  even  that  he 
shall  give  evidence  unfavourable  to  any  prisoner,  but  that 
he  shall  make  a  &ir  disclosure  of  what  ne  knows.  The 
credit  to  be  given  to  such  a  witness  is  for  the  consideration 
of  the  jury  :  the  apknowledged  turpitude  of  the  witness 
must  necessarily  stamp  his  testimony  with  suspicion  ;  and 
it  is  to  be  the  more  carefully  watched,  since  such  a  wit- 
ness lies  under  a  strong  temptation  to  substantiate  the  ac- 
count which  he  has  already  given,  in  the  hopes  of  pardon, 
and  is  likely  to  suppose  that  his  object  will  be  gained  by  a 
conviction,  and  may  be  firustrated  by  an  acquittal. 

No  accomplice  can  be  examined  against  his  consent, 
for  he  is  not  bound  to  criminate  himself.  Where  he  is 
willing  to  give  evidence,  it  seems  to  be  the  more  proper 
course  not  to  include  him  in  the  indictment  (^).  The 
practice  is  (where  the  accomplice  is  in  custody),  for  the 

(t)  See  Lord  Ellenborough's  observations  in  Hewcard  v.  iS&M«f, 
4  East,  180 ;  Bush  v.  Railing,  Say.  289 ;  it  v.  Rockwood,  4  St.  TV. 
684-6 ;  R.  v.  TtasdaU.  3  Esp.  68 ;  Mead  v.  Robinson,  WiUes,  4S3S  ; 
where  it  was  held,  that  the  legislature,  by  holding  out  inducements, 
and  offering  an  indemnity,  intended  to  noiake  the  discoverers  legal 
witnesses.  And  Philips  v.  FouiUr,  8  Geo.  2,  cited  Willes,  425  ;  R. 
V.  Lockup,  9  Geo.  2.  B.  R.  MSS.  cited  Willes,  425,  hi  the  note  ; 
where,  in  a  prosecution  for  penalties  tinder  the  stat.  9  Ann.  c.  14, 
s.  9,  the  loser  of  money  at  cards  was  held  to  be  a  good  witness  to 
prove  the  loss.  So  in  jR.  v.  Johnson,  cited  ibid.  See  hUerested 
JFOness. 

If)  R,v.  Rudd,  Leach,  C.  C.  L.  140,  per  Lord  Mansfield*  Cowp. 

(g)  Hale,  305.  Lord  Hale  there  says,  the  witness  is  never  in- 
dicted, because  that  weakens  and  disparages  his  testimony,  but 
poBsibiy  does  not  wholly  take  away  his  testimony. 
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counsel  for  the  prosecution  to  move  that  the  *  accomplice       pabt 
be  allowed  to  go  before  the  ffrand  jury,  pledging  his  own         it. 
opinion,  after  a  perusal  of  the  facts  of  the  case,  that  his  , 

testimony  is  essential  (A).  The  admission  of  the  party  as 
a  witness  amounts  to  a  promise  of  recommendation  to 
mercy,  upon  condition  of  his  making  a  full  and  fair  disclo-- 
sure  of  all  the  circumstances  of  the  crime. 

An  accomplice,  as  it  seems,  is  a  competent  witness,  and  wiMn  Mictt4 
may  be  examined,  if  he  be  willing,  although  he  is  indicted  ^'*^  •*•»• 
along  with  others,  provided  he  be  not  put  upon  his  trial  at 
the  same  time  with  the  others  (») ;  for  an  indictment  against 
several  is  several  as  to  each ;  so  he  is  if  he  has  pleaded 
ffuilty,  or  been  separately  convicted,  provided  judgment 
nas  not  been  pronounced  upon  him  for  an  offence  which 
disqualiiies  him  (A;)'.  So  an  accomplice  is, a  competent 
witness  for  his  associates,  as  well  as  against  them,  altnough 
they  be  severally  indicted  for  the  same  offence  (/),  whether 
be  18  convicted  or  not,  provided  he  be  not  disqualified  by 
a  judgment. 

*Bya  breach  of  the  condition  the  accomplice  forfeits  #33 
his  claim  to  fiivour,  and  is  liable  to  be  tried  and  convict- 
ed (m)  upon  his  confession  (a). 

(k)  If,  however,  an  accomplice  be  taken  before  the  grand  jurv  by 
means  of  a  surreptitious  order,  the  indictment  will  still  be  valid,  JR. 
V.  Doddy  Leach,  C.  C.  L.  184.  And  it  seems  to  be  a  genertd  rule, 
that  the  means  by  which  evidence  was  obtained  will  be  no  objec^ 
tion  to  the  evidence  itself.  A  justice  of  the  peace  has  no  authority 
to  pardon  an  ofiender,  and  to  tell  him  he  shall  be  a  witness  at  aU 
events  against  others,  R,  v.  Ruddy  Leach,  C.  C.  L.  140 ;  Cowp.331. 

(i)  Qo.  and  see  1  Hale,  905,  where  it  is  said,  the  party,  that  is  the 
witness,  18  never  indicted,  because  that  will  much  weaken  and  dis- 
parage his  testimony,  but  possiblv  not  wholly  take  away  his  testimo- 
ny.   See  also  JR.  v.  EUis^  Macnally,  55. 

fk)  Lee  V.  Cfansely  Cowp.  1. 

(I)  2  Hale,  280,  cites  the  case  of  BUmore^  Oray  and  Harbin^  2  &• 
A.  685,  pi.  3 ;  and  Guruton  v.  Dawns,  ib.  That  is,  as  it  seems, 
where  they  are  severally  tried  for  an  offence  several  in  its  nature ; 
lor  in  sach  case  it  seems  to  make  no  difference  whether  they  are 
severally  f>r  jointly  indicted. 

(m)  In  a  late  instance,  a  prisoner  who  had  made  a  confession, 
after  a  representation  made  to  him  by  a  constable  in  the  gaol,  that 
bis  accomplices  had  been  taken  into  custody,  which  was  not  the 
fiict,  and  who,  after  having  been  admitted  as  a  witness  against  his 
associates  on  a  charge  of  maliciously  killing  sheep,  upon  the  trial 
denied  idl  knowledge  of  the  subject,  was  afterwaras  tried  and  con- 
victed upon  his  confession.  R.  v.  BurUy,  Cor.  Garrow,  B.  Leices- 
ter Lent  Assizes  1818.  And  the  conviction  was  af^rwards  approv- 
ed of  by  all  the  judges.    MSS.  C. 

(aj  In  the  ease  of  A.  v.  Lee,  Northampton  Ass.  1818,  where  the 
question  was,  whether  an  accomplioe  who  had  been  taken  before 
VOL.  u.  3 
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i^ART  Where  there  is  no  evidence,  or  but  slight  evidence, 

IT.         against  one  of  the  parties  upon  his  trial,  ^e  court  will 
*  sometimes  direct  the  jury  to  give  their  verdict  as  to  him, 

and  upon  their  acquittal  of  him  to  admit  his  testimony  (n). 
Force  of  such  With  respect  to  the  force  and  effect  of  such  testimony, 
tesumoDj.  j^  must,  from  its  very  nature,  be  regarded  with  great  jea- 
lousy and  suspicion.  It  is  hard  (Lord  Hale  observed)  (o), 
to  take  away  the  life  of  any  person  upon  the  evidence  of  a 
partic€p$  criminii^  unless  there  be  very  considerable  cir- 
cumstances, which  may  give  the  greater  credit  to  what  he 
swears.  In  strictness  of  Jaw,  indeed,  a  prisoner  may  be 
convicted  on  the  testimony  of  a  single  accomplice  {p) ; 
since,  where  competent  evidence  is  adduced,  it  is  for  the 
jury  to  determine  on  the  effect  of  that  evidence.  In  prac- 
tice it  is  usual  to  direct  the  jury  to  acquit  the  prisoner, 
where  the  evidence  of  an  accomplice  stands  uncorroborat- 
*  24  ed  *  in  material  circumstances ;  this,  however,  is  a  matter 
resting  entirely  in  the  discretion  of  the  court  (a).  It  is  to 
be  observed,  that  in  the  case  of  Atwood  and  Robins  (r), 
which  was  an  indictment  for  a  hiffhway  robbery,  there  was 
some  confirmation  of  the  accomplice,  since  the  prosecutor 
swore  that  he  was  robbed  by  three  men,  and  the  account 
given  by  the  accomplice  corresponded  exactly  with  the 
circumstances  stated  by  the  prosecutor.  It  seems  that  it 
is  not  necessary  that  the  accomplice  should  be  confirmed 
in  every  circumstance,  or  with  respect  to  each  of  the  pri- 
soners against  whom  he  testifies.  If  it  were  necessary  to 
confirm  his  evidence  in  all  points  his  testimony  would  be 
useless  («).  In  judging  of  the  credit  due  to  the  testimony 
of  an  accomplice,  it  seems  to  be  a  necessary  principle  that 
his  testimony  must  be  wholly  received  as  that  of  a  credi- 
ble witness,  or  wholly  rejected.  His  evidence,  on  points 
where  he  is  confirmed  by  unimpeachable  evidence,  is  use- 
less ;  the  question  is,  whether  he  is  to  be  believed  upon 
points  where  he  receives  no  confirmation,  and  of  this  the 

the  Grand  Jury  could  legally  be  convicted,  the  Judges  were  of 
opinion  that  he  might,  but  some  of  them  doubted. 

(n)  1  Sid.  237.  Trials  per  Pais,  148.  Style,  401.  13  Abb.  12. 
34.    9  Haw.  c.  46,  s.  98.    Sav.  34.  pi.  81. 

(0)  1  Hale,  P.  C.  305. 

^)  JL  V.  Atwood^  Leach,  C  C.  L.  521,  R,  v.  Dwrham  and  CVotM^er, 
Iieach,  C.  0.  L.  538.  Lord  Kenyon's  observations  in  Jordaint  v. 
Laahbnoke,  7  T.  R.  601.    1  Hale,  P.  €.  303, 304, 305. 

(q)  R.  V.  Durham  and  Ovtmjer,  Leach,  C.  C.  L.  526. 

(r)  Leach,  C.  C.  L.  521. 

(»)  JR.  V.  SwaUow  and  others,  at  York,  1816,  Cor.  Thompson,  B. 
under  a  special  eomnussion. 
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jfuj  are  to"  form  their  opinion  from  the  nature  of  his  testi-       pabt 
iDODjr,  bis  manner  of  deUvering  it,  and  the  confirmation         it. 
which  it  receives,  derived  firom  other  evidence  which  is     . 
unsuspected  (o).     If  upon  such  consideration  his  character 
be  establisheid  as  the  witness  of  truth,  he  is  credible  in 
matters  where  he  is  not  corroborated;  if,  on  the  other 
hand,  notwithstanding  the  corroboration  upon  pagticular 

Eints,  lurking  doubts  and  suspicions  *  still  remain  as  to  *  25 
\  credit,  his  testimony  becomes  useless  («). 

ACCOBD. 

An  Accord  and  Satirfaeiian  is,  in  general,  evidence  in  an 
action  vpon  the  case,  under  the  general  issue  (t) ;  but  in 
an  action  of  trespass  it  must  be  pleaded.  An  accord  must 
be  shown  to  have  been  received  in  full  satisfaction  of  the 
thing  demanded  (u)  ;  and  although  the  plaintiff  has  agreed 
to  take  it  in  satisfiu^tion,  it  will  not  be  a  bar  to  the  action, 
unless  it  operate  in  satisfaction  (x).  A  less  sum  cannot 
operate  in  satisfiiction  of  a  greater  (y) ;  but  it  is  otherwise 
where  an  additional  securitv  is  given  for  the  payment  of  a 
leas  sum  by  a  third  person  (z).  So  if  a  debtor  assign  over 
ail  his  effects  to  a  trustee,  to  raise  a  fund  for  the  payment 
of  a  compoffltion  to  his  creditors  (a).  The  general  rule  is, 
that  the  court  will  see  that  there  has  been  a  reasonable 
satisfiu^tioo  (b). 


(m)  In  JZ.  V.  JoneSf  2  Camp.  133,  Lord  EUenborough  observes, 
^  Within  a  few  years  a  case  was  referred  to  the  twelve  judces, 
where  four  men  were  convicted  of  burglary  on  the  evidence  of  an 
aecomplice,  who  received  no  confirmation  concerning  any  of  the 
ftcts  which  proved  the  criminality  of  one  of  the  prisoners ;  but  the 
judges  were  unanimously  of  opinion  that  the  conviction  of  all  four 
was  legal ;  and  upon  that  opinion  they  all  suffered  the  sentence  of 
the  law.''    And  see  iL  v.  Dawber  $fal.S  Stark.  C.  34. 

fij  Buaiutm  v.  Smiihf  2  Camp.  19.  Lane  v.  AppieMte^  1  Starkie^s 
C.  9T.    Pmumort  v.  Johmw^  1  Lord  Raym.  56o ;  12  Mod.  376. 

(%)  See  Com.  Dig.  Accord^  B.  1.  Arhitramentj  or  Atoord  wUk 
$tm^mdUnj  is  always,  a  good  plea  where  the  action  is  founded  on  a 
eovenaat  with  subsequent  damages ;  stcusj  where  the  debt  arises 
lisyerr  e^i^eefuMMf  seripfi,  Blake^M  Coit^  6  Co.  44. 

(z)  See  Edfcombe  v.  Roddy  5  East,  2^,  as  to  what  amounts  to  a 
legal  sstisiketion ;  and  Com.  IMg.  Acccrdy  B.  1. 

(jf)  FUi^  V.  Sutton,  5  East,  230.  Lt/nn  v.  Brucey  2  H.  B.  317. 
JXrothcofe  V.  Crookshanksy  2  T.  R.  24. 

(z)  Steinman  v.  Magnus,  11  East,  390. 

(aj  HetOkiaU  v.  CVeafcaAanAt,  2  T.  R.  24. 

(h)  Cumber  v.  Wofnt,  Str.  426. 
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PABT  *  To  a  declaration  on  a  specialty,  or  for  a  trespass,  an 

IV.  accord  and  satisfaction  must  be  specially  pleaded,  and  the 

.      evidence  must  of  course  depend  upon  the  nature  of  the 
plea,  and  the  issue  taken. 

When  the  accord  has  been  proved  by  means  of  a  wit- 
ness, or  by  the  achnission  of  the  other  party,  the  per- 
formaace  of  the  terms  accordingly  must  also  be  proved, 
where  it  is  executory  in  its  nature.  After  evidence  of  an 
agreement  between  the  plaintiff  and  defendant,  with  other 
creditors  of  the  defendant,  to  accept  a  composition  in  satis- 
faction of  their  respective  debts,  to  be  paid  within  a  rea- 
sonable time,  it  would  not  be  sufficient  to  prove  a  tender, 
and  a  refused  on  the  part  of  the  plaintiff  to  accept  the  com- 
position (c).  If  a  plaintiff  in  an  action  against  several  for 
a  tort,  accept  a  sum  frcnn  one  to  forego  the  action,  he  can* 
not,  it  seems,  proceed  against  the  rest  {dy 

>  27  *  Account, 

r 

For  the  evidence  to  support  a  count  upon  an  account 
itated,  see  Assumpsit. — With  respect  to  the  evidence  in  an 
action  of  account  little  need  be  said,  since  the  proceed- 
ing seems  to  be  obsolete.  The  evidence  depends  upon  the 
nature  of  the  plea  in  bar,  which  alleges  that  the  defendant 
never  was  bailiff  or  receiver  to  the  plaintiff,  or  that  he  has 
accounted,  or  that  the  plaintiff  has  released  him  (e),  &c. 

(e)  Heaihcote  v.  Crookshanktf  2  T.  R.  34.    This  was  on  demurrer 
t^  a  plea. 

(d)  Dt^resne  v.  IhUehinsony  8  Taunt.  117.  See  Cumber  v.  Wane^ 
0tr.  426,  where  it  was  held,  that  a  payment  of  a  promissory  note  for 
51,  could  be  no  sati^action  of  a  debt  of  151, ;  Fitch  v.  Sutton^ 
5  East,  230,  above  cited ;  Keardakt  v.  JIfotxan,  5  T.  R.  513»  where 
it  was  held,  that  the  defendant  miffht  plead  that  he  indorsed  a  pro- 
missory note,  of  which  he  w&s  payee,  to  the  plaintiff,  in  satisfaction 
of  the  demand.  The  giving  the  security  of  a  third  person  iotpart 
of  a  debt  only,  as  for  part  of  a  stipulated  composition,  will  be  no 
bar.  (WaUttr  v.  Seahwmt^  1  Taunt  526.)  '  But  if,  upon  the  faith  of  an 
agreement  amongst  creditors  to  take  less  than  their  whole  demand, 
a  third  person  becomes  surety  for  the  amount,  a  creditor,  after  re- 
ceiving the  amount,  cannot  sue  the  debtor,  because  it  would  be  a 
fraud  upon  the  surety.  Steinman  v,  Magnus^  2  Camp.  124 ;  11  East, 
390.  If  creditors  agree  to  give  time  to  their  debtor  for  payment  of 
their  respective  dobts,  and  to  take  his  promissory  notes  for  their 
amount,  they  cannot,  unless  the  agreement  has  been  broken  by  the 
debtor,  sue  him  for  the  amount.  Bootfibey  v.  Sotpden,  3  Camp.  175. 
Bee  OrarOey  v.  HiUary,  2  M.  &  S.  122.  Bradley  v.  Gregory,  2  Camp. 
383.  [Yelv.  11.  a,  note  (1),  &  cases  there  cited-  Dalison,  49.  pi.  13. 
p  Johns.  333.] 

(t)  1  Roll.  Ab.  121.    [See  Yelv.  202,  note  (1)  Amer.  ed.] 
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Upon  a  plea  that  he  was  never  receiver,  the  defendant       part 
cannot  show  that  he  received  the^money  from  the  plaintiff         it. 
by  way  of  bailmeht,  to  deliver  to  another  person,  and  that  ... 

he  did  deliver  it  accordingly  ;  for  he  did  receive  the  money, 
although  he  was  to  be  accountable  only  conditionally,  and 
dierefbre  the  evidence  does  not  support  the  plea  (/]• 
Neidier  under  such  a  plea  can  he  give  a  release  in  evi- 
dence [^y  The  burthen  of  proof  on  such  a  plea  Ues  upon 
the  plamtiff  (A).  Where  he  charges  the  defendant  as  re- 
eeiver  by  the  hands  of  »4.,  it  is  sufficient  for  him  to  [wove 
that  A.  directed  the  defendant  to  borrow  of  another  to  pay 
the  plaintiff,  and  that  the  defendant  borrowed  accordingly, 
and  that  Ji.  gave  his  bond  to  the  lender  (t).  (1) 

Acknowledgment.     See  Admission. 
Fraudsy  Statute  of, 

Actv^TTAL.    See  above  Part  II.  sec.  Ixxiii. 

Action,  commencement  of,  how  proyed-     See  Writ. 

Umitaiions.—TiMe. 

*  Acts  of  Parliament.     See  tit.  Statute.  *  2t 

Administrator.     See  tit.  Executor. 

Admissions. 

It  is  a  matter  of  obvious  and  daily  remark,  how  much  of  Natm  of 
the  materials  of  evidence  in  orditfhry  practice  is  derived  •<*«"*•««*■• 
from  the  admissions,  direct  and  indirect,  of  the  parties 
themselves,  and  how  difficult  it  would  frequently  be,  if  not 
impossible,  to  establish  the  truth  by  means  of  any  other 
evidence.  Evidence  of  this  kind  admits  of  great  varieties 
both  in  its  nature  and  application.    In  many  instance?  the 

Cf)  2  Roll  Ab.  68a    Selw.  N.  P.  5. 
(g)  mOaughby  y.  SmaU.    1  Brownl.  24. 
(h)  Hob.  36. 

(i)  Ekningion  t.  Dtant^  Hob.  36. 

. %. 


(1)  [Bat  if  the  declaration  charge  the  defendant  as  bailifT  of  the 
puMit^s  goods,  to  make  profit  of  for  the  plaintiff,  and  as  receiver 
of  cenun  sums  by  the  hands  of  A.  &  B.  being  the  money  of  the 
jrfatfi^— the  evidence  is  of  money  received  from  C.  &  D.  on  part- 
nerskip  account,  the  plaintiff  and  defendant  being  partners,  the  va- 
riance is  fatal  /onton  V.  ^ftnt«n#,  C.  C.  Jan.  1811.  M.a.  Wharton's 
|Mge»t,2L] 
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PABT  adnussioD  is  directly  and  expressly  made  with  a  view  to 
IT.  establish  the  fact,  and  in  order  to  supersede  the  necessity 
•«.«.  of  any  other  proof;  as  where  it  arises  upon  the  face  of  the 
pleadings,  or  is  made  by  matter  of  record,  or  by  specialty, 
by  whicn  the  party  is  estopped  from  afterwards  denying 
the  admitted  tact.  In  other  instances,  although  there  be 
no  direct  and  express  admission  for  such  a  purpose,  yet 
if  a  representation  be  made  of  any  fact,  with  a  view  to 
influence  the  conduct  of  another,  or  to  derive  an  advan- 
tafge  to  the  party,  and  which  cannot  afterwards  be  denied 
without  a  breach  of  good  faith,  such  an  admission  will  not 
only  be  evidence  of  the  fact,  but  will  usually  preclude  the 

J^arty  who  has  made  it  from  insisting  upon  the  contrary, 
n  such  cases  the  admission  does  not  operate  merely  as 
presumptive  evidence  of  the  actual  truth  of  the  fact,  which 
must  give  way  to  positive  proof  of  the  contrary,  but  pre- 
cludes, and  as  it  were  estops  the  party,  on  grounds  of 
policy,  from  repudiating  his  own  representation,  and  ren- 
ders the  actual  truth  of  the  fact  immaterial  In  other  in- 
*;^9  stances  again,  such  evidence  rests  *  simply  on  the  pre- 
sumption, that  the  party  would  not  have  admitted  a  fact 
contrary  to  his  own  interest,  unless  it  had  been  true  ;  such 
admissions  are  frequently  of  the  most  forcible  nature,  as  in 
the  case  of  a  confession  of  guilt  by  a  prisoner  (a).  It  is  a 
most  general  and  extensive  rule,  that  all  a  man's  acts  and 
declarations  shall  be  admitted  in  evidence  whenever  they 
afford  any  presumption  against  him :  for  it  is  to  be  pre- 
sumed, that  he  acted  or  spoke  consistently  with  his  knowl- 
edge of  the  truth.  All  presumptions,  founded  upon  a 
man's  conduct  are  re&rible  to  this  head,  for  a  man's  acts 
and  conduct  are  indicroons  which  frequently  afford  pre- 
ramptions  as  strong  as  express  declarations ;  the  very  si- 
lence of  a  party  will  frequently  supply  a  strong  inference, 
tt,  for  instance,  where  one  makes  a  claim  upon  another, 
before  witnesses,  the  justice  of  which  the  latter  does  not 
deny. 

The  admissibility  and  effect  of  evidence  of  this  descrip- 
■•**•  *^*^*  tion  will  be  considered  generally,  with  respect  to  the  tmture 
iJ!^^  ^'  and  manner  of  the  admission  itself;  and  secondly,  with  re- 
spect to  the  parties  to  be  affected  by  it.  In  the  first  place, 
as  to  the  nature  and  manner  of  the  admissicHi,  it  is  either 
made,  ^9^,  expressly  with  a  view  t<^evidence ;  or,  secondly^ 
with  a  view  to  induce  others  to  act  upon  the  representa- 
tion ;  or,  thirdly f  it  is  an  unconnected  or  casual  represen- 
tation.   In  general,  a  party  cannot  contradict  that  by  evi- 

(a)  PUe  Aiprs,  Pan  L  sec  »▼•  ?•  9() ;  «t|^f  48. 
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deace,  which  he  has  admitted  on  the  pleadings ;  nor  can       pamt 
the  jury  find  any  fact  contrary  to  such  admigsions,  for  they  nr. 

are  sworn  to  try  the  matter  in  issue  between  the  parties,  so  •^-.im.. 
that  nothing  else  is  properly  before  them  (b). 

*  An  admission  upon  a  plea  does  not  operate  as  an  admis-  *  30 
sion  with  respect  to  the  proof  of  an  issue  upon  any  odier  AdmMou 
_rfea;  (1)  and  although  the  form  of  protestations  is  still  ad-  "|Ji*|J^^! 
nered  to  in  pleading,  for  the  purpose  of  precluding  the  in-  denct, 
ference  U)  that  the  party  pleading  one  matter  meant  to  ad« 
mit  anouer,  they  seem  to  be  but  of  little  use  at  the  pre- 
sent day.  So  where  a  party  has  solemnly  admitted  a  tact, 
nnder  bis  hand  and  seal,  he  is  estopped  not  only  from  dis* 
puting  the  deed  itself,  but  every  iiict  which  it  recites  (d). 
Thus,  if  one  deed  be  recited  in  another,  proved  to  be  exe- 
cuted by  the  party,  the  recital  will  be  evidence  of  the  exe- 
cution of  the  recited  deed  (e).  In  the  case  of  Shdley  v. 
Wright  (f)  it  was  held  that  the  obli/zor  of  a  bond  was  es- 
top^d  nom  averring  against  the  obligee,  that  he  had  not 
received  certsdn  sums  of  money  for  the  obligee,  recited  in 
the  condition  of  the  bond  to  have  been  so  received  by  him. 
So  a  recital  of  a  lease  in  a  deed  of  release  is  evidence  of 
the  execution  of  such  a  lease  {g).  So  the  date  of  a  lease  is 
evidence  that  it  was  executed  the  same  day  (AJ.  But 
the  whole  of  a  recital  is  to  be  taken ;  and  therefore  if  a 
patent  be  recited  to  be  surrendered,  and  one  relies  upon 
the  recital  as  proof  of  the  existence  of  the  patent,  it  will 
also  be  *  proof  of  a  surrender  (t).  Where  a  covenant  to  lay 
out  a  sum  in  an  annuity  recited  that  the  covenantor  had  *  31 
eiven  a  bond  for  the  payment  of  the  money,  the  recital  was 
neld  to  be  evidence  of  the  bond  (k).*i 

(b)  B.  N.  P.  298.  So  the  payment  of  money  into  court  admits 
die  character  in  which  the  plaintiff  sues,  and  bis  right  to  recover  at 
least  to  the  amount  of  the  money  so  paid.  4  T.  R.  579.  3  T.  R.  375. 
See  tit.  Patmcht  into  Court,  post.  1093,  Sf  $eq, 

(c)  See  Co.  Litt.  124,  b.    Doct.  PL  095.    2  Will.  Saimd.  103,  n.  h 


parties 
k:  B.] 


(d)  B.  N.  P.  398.  See  vol.  i,  p.  396.  In  other  cases,  although  the 
irties  m^  be  estopped,  the  jury  are  not.  Qoddard*8  case,  3  Co.  4, 
;  B.  N.  P.  396. 

(e)  See  tit.  Dxkd,  &  1  Salk.  386. 

[/J  WiDes,  9.    See  also  Cossens  v.  Co8$en$^  Willes'  R.  35. 

(^J  Per  Holt,  J.    1  Salk.  386.    Com.  Dig.  Estoppel,  B.  5. 

(h)  1  Salk.  485. 

(%)  3  Yent.  171.    1  Com.  Dig.  Evidence,  B.  5. 

(k)  3P.  Wms.  433.  MtarhUmeu  o/AnnandaU  v.  HarrU. 

(1)  [See  VoL  1*  p.  396,  note  (1),  snd  p.  389,  mU  (1).] 
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FA&T  So  in  an  action  against  a  master  for  not  inserting  the 

lY.  true  consideration  in  an  indenture  of  apprenticeship,  the 
.......«..»,.^  recital  in  that  part  of  the  indenture  executed  by  the  defen- 
dant, that  A.  B.  put  himself  apprentice,  &c.  is  evidence 
of  that  fact  against  the  defendant  (/).  So  a  grant  to  a 
corporation  by  a  particular  name  is  evidence  as  against 
the  grantor,  that  the  corporation  was  at  that  time  known 
by  that  name  (m).  But  a  recital  will  not  operate  as  an  es- 
toppel, or  as  evidence,  against  one  who  was  neither  a  par- 
ty to  the  deed,  nor  claims  under  a  party  (n^. 
Adndtdont  Secondly^  there  is  a  strong  line  of  distinction  between 

bMD^acie?      admissions  or  conduct,  upon  which  a  party  haft  induced 
upoi^  others  to  act,  or  by  means  of  which  he  has  acquired  some 

advantage  to  himself,  and  those  admissions  which  have 
been  made  without  any  reference  to  the  matter  litigated, 
and  which  are  not  immediately  connected  with  it ;  in  the 
former  case  the  party  is  usually  concluded  absolutely  by 
such  an  admission ;  as  where  he  malies  an  admission  for 
*  32  the  purpose  of  trial  (o).  *  Where  a  man  has  cohabited 
with  a  woman,  and  treated  her  in  the  face  of  the  world  as 
his  wife,  he  cannot  afterwards  object  to  a  creditor  who 
supplied  her  with  goods,  that  she  is  not  his  wife  («).  So 
where  a  man  has  held  himself  out  to  the  world  in  any  par- 
ticular character,  he  cimnot  afterwards  divest  himself  of  it, 
in  order  to  claim  that  to  which  under  the  assumed  charac- 
ter he  is  not  entitled  (p).  So  a  man  who  acquiesces  seve- 
ral years  in  a  commission  of  bankrupt,  and  solicits  the 
votes  of  creditors  in  the  choice  of  assignees,  cannot  after- 
wards dispute  the  commission  {q).     So  a  defendant  is  es- 

(l)  Burleigh  y.  SHhbs,  kf-  R-  465. 

(m)  Mayor  of  Carlxale  y.  Blamire^  8  East,  493. 

(n)  1  Salk.  286.  Com.  Dig.  Evidence,  B.  5.  Ibid.  Estoppel,  A.  2. 
But  it  may  be  secondary  evidence  where  the  original  is  lost.  1  Salk. 
286.  Com.  Dig.  Evidence,  B.  5.  But  it  operates  against  those  who 
claim  under  the  party.  Fitzgerald  v.  Eustace,  Bac.  Ab.  £y.  647.  2 
P.  Wms.  432.     [See  ante,  Vol.  I.  p.  369,  and  note  (1).] 

(o)  Such  an  admission  must  either  be  proved  to  have  been  sign- 
ed by  the  Attorney  on  the  Record,  or  by  the  authority  of  the  party 
himself.    See  vol.  i.  p.  365,  note  (k). 

(s)  Watson  v.  ThreUuld,  2  Esp.  637.  Robinson  v.  MAon,  1  Camp. 
345.  Munro  v.  De  Chemant,  4  Camp.  215.  fin  this  last  case,  Lord 
Ellenborough  held,  that  the  man  was  not  liable  for  necessaries 
supplied  to  the  woman,  after  they  had  separated,  if  they  had  not 
been  married.] 

(p)  Watson  V.  ThreUceld^  2  Esp.  637.  Robinson  t.  A'aAon,  1  Camp. 

(q)  Like  v.  Howe  and  Rogers,  6  Esp.  C.  20.  Flower  v.  Herderi,  2 
Yes.  326.    [See  also  Clarke  r.  Clarke^  6  Esp.  C.  61.] 
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topped,  by  the  recognizance  of  bail  entered  into  for  him       part 

by  the  name  by  which  he  is  sued,  from  pleading  a  misno-         it. 

mer,  although  he  is  no  party  to  the  recognizance  (r)  ;  for  - 

in  these  and  other  such  cases,  the  party,  by  taking  the  be-  Adminioni 

nefit  of  the  act,  has  conclusively  adopted  it.     So  where  a  ^^^^  *>*▼• 

man  has  made  a  deliberate  admission  in  rem^  by  giving  his  a^^i,**^*^ 

promissory  note  for  tlie  amount  of  goods,  by  entering  int^ 

a  bond,  or  other  obligation,  for  the  amount  of  eoods  sold, 

he  is  conclusively  bound  by  it  in  the  absence  of  fraud,  or, 

perhaps,  of  mistake ;  for  the  very  intent  and  purpose  of 

the  acknowledgment  is,  that  it  shall  operate  as  conclunTC 

evidence  a^nst  the  party  {$).     Where,  however,  a  receipt 

has  been  given  for  money,  it  is  not  so  conclusive  but  that 

the  **  party  may  show  that  it  was  given  under  a  mistake  ^u^,  ^  88 

and  that  he  did  not  receive  the  sum  or  thing  in  question  (I). 

So  a  parish  certificate  is  evidence,  for  au  the  rest  of  the 

world,  against  the  parish  which  granted  it,  and  conolusivo 

as  to  the  parish  to  which  it  was  directed  (x).    Where  a 

ElaintifT  signed  himself  3f.  2).  it  was  held  that  he  was  to 
e  taken  for  a  physician,  and  that  he  could  not  maintain 
an  action  for  fees  fy).  So  it  has  been  said,  that  proof  of 
the  bankrupt's  submission  to  a  commission  is  evidence 
against  him  of  his  being  such  (xr),  as,  if  he  obtain  hia  i^ 

(r)  Merediik  v.  HodgeSy  2  N.  R.  453. 

(b)  See  J^ask  v.  Twmer,  1  Esp.  217.  Solomon  v.  Turner^  1  Btar- 
kie's  C  51.  [See  1  Taunt.  966.  n.]  So  a  tenant  Iknnot  disputo 
his  landlord's  title ;  nor  can  a  copyhold  tenant  dispute  the  title  of 
the  lord  of  the  manor,  Doe  d,  Niutean  v.  Buddam^  5  B.  &  A.  696^ 
Bee  tit.  U9t  and  OecupaHon ;  and  tit.  Ejedmeni^  post,  534.  A  te- 
nant is  concluded  by  tne  statement  which  he  makes  to  his  landlord 
as  to  the  time  of  entry,  vid.  Ejectment^  post,  525.  One,  who  bein|^ 
asked  his  name  previous  to  the  suing  out  of  process,  represents  it 
to  be  John,  cannot  in  an  action  of  trespass  against  the  sheriff  insist 
that  his  name  is  William.  Price  v.  Harwoodf  3  Camp.  106 ;  and  seo 
Bass  V.  CKve,  4  M.  &  S.  la    Post,  p.  1603. 

(u)  Seratton  ▼.  i2(Mfaa,  2  T.  R.  366.  Beiuon  ▼.  Befineil,  1  Camp. 
394.     BriOmo  v.  EasifMn^  1  Esp.  C.  172. 

(x)  4  T.  R.  256.    jR.  v.  Headcomy  Burr.  S.  C.  253. 
(y)  ZApscmnb  r.  Holmes^  2  Camp.  441.    See  CkofiU^  v.  Bokoi^  4 
T.  R.  317, 
(z)  HamUmd  v.  Cook,  5  T.  R.  655. 


(1)  [^admoU  v.  Arnold,  11  Mass.  Rep.  27.  Tucker  y.  MaunsdL 
ibid.  145.  linsign  v.  Jfebster,  1  Johns.  Cas.  145.  House  t.  Low^  U 
Johns.  378.  Johnson  v.  ffeed,  9  Johns.  310.  Putnam  r.  Lewis,  8 
Johns.  389.  (yMale  ▼.  Lodge,  3  Har.  &^  M'Hen.  433.  TriOer  tr« 
mUiammm,  4  Har.  &  M'Hen.  219.  Tkmnpsm  fy  «l.  r.  JVctM^  t 
Peters'  Rep.  182.  eiee.] 


Vf>L»  n. 
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PART       charge  as  a  bankrupt  under  a  judge's  order  (a).  .  But  the 
IV.         mere  surrender  of  the  bankrupt  is  not  sufficient,  because  it 
■  is  compulsory  (6).    The  fact,  that  a  party  has  proved  a 

debt  under  a  commission  of  bankrupt  is  not  even  prima  fa* 
de  evidence,  in  an  action  by  the  assignees  of  the  oankrupt 
a^inst  that  party,  of  the  requisites  to  support  the  com- 
mission (c)  ;  for  a  creditor  has  not  the  means  of  knowing 
what  was  the  evidence  upon  which  the  party  was  declared 
a  bankrupt )  and  by  proving  the  debt  he  at  most  gives 
credit  to  the  petitioning  creditor,  and  the  commissioners, 
that  the  former  has  not  sued  out  a  conunission,  uoft  the 
latter  declared  the  party  bankrupt  without  proper 
84  *  grounds  {d) ;  and  it  is  not  reasonable  that  he  should  be 

Eut  to  the  dilemma  of  being  barred  by  a.certificate,  or  of 
eing  taken  to  have  admitted  that  every  act  necessary  to 
support  the  commission  really  existed. 
CoUateral  ad-  Thirdly.  Where  the  admission  or  declaration  b  quite 
^  ^^'^  (oreigii  to  the  question  pending,  although  admissible,  yet 
it  is  not  in  general  conclusive  evidence  ;  and  though  a  par- 
tv  may,  by  ralsifying  his  former  declaration  or  oath,  show 
mat  he  has  acted  illegally  and  immorally,  yet  as  he  is  not 
guilty  of  any  breach  of  good  faith  in  the  existing  transac- 
tion, and  has  not  induced  others  to  act  upon  his  admission 
or  declaration,  nor  derived  any  benefit  from  it  against  his 
adversary,  he  is  not  bound  by  it :  the  evidence  in  such 
cases  is  meiely  presumptive,  and  liable  to  be  rebutted* 
Where  the  admission  consists  in  a  loose  and  careless  de- 
•  claration,  if  it  be  evidence  at  all,  it  is  of  little  weight  (e). 
Proof  that  B.  has  dealt  with  A.  as  the  farmer  of  the  post- 
horse  duties  is  evidence  in  an  action  by  A.  against  £.,  to 
prove  that  he  is  so  (/).     Upon  an  indictment  under  the 

(a)  Qoldie  v.  Gungtar^  4  Camp.  381.  Mercer  v.  IFiae,  3  Esp.  219. 
[See  11  Ves.  409.] 

,  (h)  Per  Lord  Ellenborough,  4  Camp.  382. 

(e)  16  East,  191.    It  had  before  been  held,  that  the  proving  a 
debt  under  a  commission  of  a  bankrupt  egtopptd  the  party  from  af- 
terwards disputing  it.    Per  Lord  Mansfield,  Walker  v.  JBumett,  cit- 
^ed  3  T.  R.  321,  2. 

(d)  Rankin  v.  Homer  and  another,  16  East,  191.    But  see  Malt' 

Sr  V.  ChrisUe,  1  Esp.  C.  340.      Walker  v.  BumeU,  Dougl.  317,  3  T. 
•  321. 

(t)  4  Burr.  9057 ;  2  Wils.  399 ;  and  Lord  Ellenborough's  obser- 
vations, 1  M.  &  S.  637.  See  also  R  v.  Clarke,  8  T.  R.  220,  post, 
627 ;  R.  V.  Lang  Buckby^  7  East,  45.  An  admission  by  the  plain- 
tiff at  a  tavern,  that  he  had  been  discharged  as  an  insolvent,  was 
held  to  be  inconclusive,  as  comprising  matter  of  law  as  well  as  of 
ia«t.    Summer$et  v.  Mamson,  1  Bing.  73. 

if)  Ba4firdy.MMosh,QT,R.$SI^. 
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27th  of  Eliz.  for  remaining  in  this  kingdom  forty  days  af-       fakt 
ter  taking  orders  from  the  see  of  Rome,  proof  that  die  de-  iv. 

ieiulant  bad  officiated  here  as  a  Romish  priest  was  held  to  .—«—— 
be  evidence  of  his  having  taken  orders  (g\.  Collateral 

In  an  action  for  non-residence,  proof  tnat  the  defendant  »draiMioM, 
has  acted  as  the  parson,  is  evidence  against  him  that  he  is 
such  {h).  In  an  action  for  not  setting  *  out  tithes,  proof  *  35 
that  the  defendant  has  paid  tithes  to  the  plaintiff  is  evidence 
of  his  title  to  receive  them  (t).  An  acknowledgment  by . 
the  defendant  that  his  trade  is  a  nuisance,  is  admissible, 
although  not  conclusive  evidence  against  him,  upon  an  in- 
dictment for  setting  up  his  trade  at  another  place  {k). 
Pfoot,  that  A.  B.J  as  the  proprietor  of  a  newspaper,  had  giv- 
en security  for  the  payment  of  the  duties  on  advertisements, 
and  had  from  time  to  time  applied  to  the  stamp-office  con- 
cerning duties  on  the  paper,  was  held  to  be  evidence  that 
he  was  the  publisher  (/).  A  description  by  the  party  as 
to  bis  situation  is  evidence  against  himself  that  he  holds 
that  situation  (m).  And  therefore,  on  an  information 
against  a  nulitary  officer  for  false  musters,  the  returns 
themselves  in  which  he  described  himself  to  be  such  offi- 
cer were  held  to  be  evidence  of  the  fact  (n). 

The  oath  of  a  party  taken  before  the  commissioners  of 
the  income-tax  is  evidence  upon  an  information  under  the 
game-laws  (o),  but  not  conclusive.  So  the  omission  of  a 
debt  by  an  insolvent  in  his  schedule  is  evidence  against 
him,  although  it  does  not  estop  him  from  suing  [p).  So  in 
a  suit  between  the  lord  of  a  manor  and  the  devisee  of  a 
copyhold,  the  recital  of  the  devise  in  the.  admittance  is  evi- 
dence of  the  devise  against  the  lord,  although  it  would  not 
have  been  so  against  the  heir  {q). 

In  an  action  for  bribing  one  who  had  a  vote  at  an  *  elec-  *  36 
tion,  it  seems  that  the  oner  to  bribe  is  evidence  against  the 
defendant  that  the  party  solicited  had  a  right  to  vote  (r). 

(g)  JL  ▼.  Kerne,  2  St.  Tr.  964.    R.  v.  Bnmtnch,  2  St.  Tr.  966. 

(kj  Beoan  v.  Wtiliams,  3  T.  R.  6^.  n. 

(i)  Per  Lord  Kenyon,  3  T.  R.  635.    4  T.  R.  367,  per  Buller,  X. 

(k)  JL  V.  JVMOe,  Peake's  C.  91. 

(I)  JL  V.  TVpAom,  4  T.  R.  126, 

(m)  R.  V.  Qwrdner,  2  Camp.  513. 

In)  Ibid 

(oj  It  V.  iJlarkt,  8  T.  R.  220. 

(p)  3  Camp,  la  '  '    • 

(q)  Lord  Rajrm.  735. 

(r)  CoowAe  v.  FOl,  3  Burr.  1566,  and  Rigg  v.  tSirgmoen,  fe  Wils. 
80&    Id  both  those  cases  the  bribee  was  emitted  to  vote,  which 
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FABT  In  the  case  of  Morris  v.  MUler  {s)  it  was  held,  that,  in 

IT.         an  action  for  criminal  conversatipn,  an  admibs^ion  by  the 
1^  defendant  that  he  had  committed  adultery  with  the  wife  of 


Collateral  the  plaintiff,  was  not  sufficient,  without  proof  of  a  marriage 
94aimop»f  in  fact.  But  when  this  doctrine  was  urged  in  a  subsequent 
(Case  {t)  the  court  observed,  as  to  the  case  mentioned  of 
criminal  conversation,  **  To  be  sure,  a  defendant's  saying 
in  jest,  or  in  loose  rambling  talk,  that  he  had  lain  with  the 
plaintiff's  wife,  would  not  be  sufficient  alone  to  convict 
him  in  that  action  ;  but  if  it  were  proved  that  the  defen- 
dant had  seriously  and  solemnly  recognized  that  he  knew 
the  woman  he  had  Iain  with  was  the  plaintiff's  wife,  we 
think  it  would  be  evidence  proper  to  be  left  to  a  jury,  with- 
oijit  proving  the  marriage." 

Answers  in  chancery,  as  has  been  seen,  operate  as  ad- 
missions upon  oath  (u). 

It  seems,  however,  that  an  admission  by  the  defendant, 
even  to  an  answer  in  chancery,  is  merely  secondary  evi- 
dence as  to  the  execution  of  a  deed,  and  therefore  does  not 
supersede  the  necessity  of  proving  it  by  the  subscribing 
witnest,  because  a  fact  may  be  known  to  the  subscribing 
#37  witness,  which  is  *not  known  to  the  obligor;  and  he  is 
entitled  to  avail  himself  of  all  the  knowledge  of  the  sub- 
ecribing  witness  relating  to  the  transaction  (x).  But  this 
objection  does  not  apply  where  the  party  enters  into  an 
^mi8ti<Hi  with  a  view  to  the  trial  of  the  cause. 

So  in  soBie  other  cases,  where  the  subject  of  admis- 
sion is  usyally  authenticated  and  proved  in  a  formal  and 
fiolemn  manner,  and  the  existence  of  the  feet  includes 
legal  considerations  not  likely  to  be  understood  by  the 
party;  better  evidence  than  his  simple  oral  admission  is 
frequently  required ;  as,  where  a  prisoner  upon  an  indict- 
ment for  bigamy  has  admitted  the  former  marriage  (y) ; 

^«g  held  to  be  tha  strongest  evidence  of  his  right  to  vote ;  but  Lord 
Mansfield  and  the  rest  of  the  Court,  (Burr.  1590,)  held  expressly, 
that  a  man  who  had  given  money  to  another  for  his  vote  should 
aol  b«  admitted  to  say  that  he  had  no  vote. 

(^)  4  BuiT.  9057.  Qu.  whether  this  is  the  same  with  the  case 
cited  2  Wils.  399,  under  the  names  of  Dr.  Smith  v.  MUef, 

(i)  2  Wik.  399. 

(u)  iSypra,  vol.  L  288,  part  II,  sec.  cxiiL 

(z)  Per  Le  Blanc,  J.  CaU  v.  Dunning,  4  East,  53 ;  MboU  v. 
Plumb,  Dougl.  216. 

(y)  See  tit.  Polygamy.  So  where  the  plaintiff  in  assumpsit  had 
Udmitted  his  discharge  under  an  insolvent  act,  which  was  set  up  a4| 
f  dafeaoe,  s^e  ^  Gaaip.  9i6 ;  aa^  set  tit  hmlifint  Mi^    ^         ^    * 
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for  this,  it  has  been  held  (z),  does  not  supersede  the  neces-       part 
sitj  of  (bimal  proof  of  the  first  marriage.  iv. 

So  a  mere  voluntary  affidavit  is  evidence  against  the  .—.^^ 
party  who  makes  it  as  a  confession  (a).     So,  as  has  been 
seen  in  some  cases,  a  bill  in  equity  is  evidence  against  the 
complainant  (i). 

In  general  an  admission  may  be  presumed,  not  only  When  preBum* 
from  me  declaration  of  a  party,  but  even  from  his  acqui-  •^« 
escence  or  silence.     As,  for  instance,  where  the  existence 
of  the  debt,  or  of  the  particular  right,  has  been  asserted  in 
his  presence,  and  he  has  not  contradicted  it.     So  an  ac- 
quiescence and  endurance,  when  acts  are  done  by  anoth- 
er, which,  if  wrongfully  done,  are  encroachments,  and  call 
for  resistance  and  opposition,  *  are  evidence,  as  a  tacit  ad-  *  38 
mission  that  such  acts  could  not  legally  be  resisted  (c). 

Where  notice  to  quit  is  served  personally  upon  a  tenant, 
and  he  makes  no  objection  to  the  time  specified  in  the 
notice  it  is  primA  facie  evidence  of  admission  and  acquies- 
cence {i) }  but  if  the  party  cannot,  or  does  not,  read  the 
notice  when  served,  no  such  inference  can  hi  made  (e). 

Evidence  of  this  class  declines  by  gradual  shades  from 
the  most  express  and  solemn  admissions,  down  to  expres- 
mons  and  acts  which  afford  but  remote  and  weak  presump- 
tions as  to  the  particular  fact  in  question ;  for  it  has  al- 
ready been  seen,  that  the  conduct  of  the  party  himself, 
who  knows  the  truth  of  the  fact,  or  who  may  be  presumed 
to  know  itj  is  always  evidence  against  himself.  ^ 

An  admission  made  for  the  purpose,  as  it  is  usqallji^ 
termed,  of  buying  peace,  is  not  allowed  to  be  taken  ad-*  * 
vantage  of  for  the  purposes  of  evidence,  since  the  offer 
may  have  resulted,  not  from  a  consciousness  of  the  truth 
of  the  claim,  but  a  desire  to  avoid  litigation  (/).  And, 
therefore,  where  it  appears  to  be  probable  that  such  was 
the  moti^  the  evideAce  is  not  admissible  {g).  ^ 

(z)  By  Le  Blanc,  J.,  York  Assizes. 

(a)  Style,  446.    Sacktverd  v.  Sachtwrd,  Bac.  Ab.  Ev.  638. 

(h)  Fu&  antea,  vol.  I.  286, 

(e)  See  the  obBervations  of  Abbott,  Ld.  Ch.  J.  in  SUd  v.  PriduU. 
B  Starkie's  C.  471. 

(d)  See  Sjectment  by  Landhrd,  post  523,  &  seq. 

(e)  Tkomas  d.  Jones  v.  Thomas,  2  Camp.  647.  Doe  v.  Forsttr^ 
13  East,  4(^.    Doe  v.  BiggSy  2  Taunt.  109. 

(f)  3  Esp.  C.  113.  B.  N.  P.  23a  1  Esp.  C.  143.  Tbe  rule  does 
not  extend  to  an  offer  to  refer,  for  that  is  not  a  concession  for  the 
purpoae  of  peace ;  Thomas  v.  AusUn,  2  D.  &  R.  359 ;  nor  to  a 
treaty  which  is  concluded,  Frog$dl  v.  LeweUyn^  8  Price,  122. 

fg)  And  therefore  it  is  said,  that  if  A.  sue  B.  for  lOOL,  and  jB. 


•39  ADMISSIONS.-.NATURE  OF. 

PA&T  *So  an  admission  made  conditionally,  where  the  condi- 

IV.         tion  has  not  been  performed,  or  with  reference  to  particu- 
■         lar  circumstances,  or  to  the  particular  state  of  the  plead- 
ExceptioDsand  ings,  6lc,  is  not  admissible  in  evidence  under  different 
limitations,      circumstances.     It  was  once  held,  that  admissions  made 
upon  a  reference  which  turned  out  to  be  ineffectual,  were 
not  afterwards  admissible;  but  Lord  Kenyon  said,  in  a 
subsequent  case,  that  this  was  going  too  far,  and  that  he 
should  receive  all  such  admissions  as  the  party  would  be 
compelled  to  make  by  a  bill  of  discovery  (A),  and  the  ar- 
bitrator may  be  called  as  a  witness  to  prove  them. 
9^^  ^  Admissions  by  a  bankrupt  upon  an  examination  before 

conunissioners,  are  evidence    against  him,  although  he 
might  have  demurred  to  the  questions  (t),  because  they 
might  subject  him  to  penalties.     And  so  it  seems  are  all 
answers  made  by  a  witness  in  examination  in  a  court  of 
justice,  although  he  might  have  objected  to  answering 
the  questions  (k).  *  But  it  will  be  seen  that  admissions  or 
confessions  extorted  by  any  kind  of  duress  or  threats  are 
not  evidence  in  criminal  ca^es. 
By  a  party  to       The  admission  of  a  party  on  the  record  is  always  evi- 
the  record.       dence,  although  he  be  but  a  trustee  for  another,  and  al* 
«  40  though  it  appear  from  the  admission  itself  that  *  he  is 
such  (/).    And,  therefore,  an  admission  by  the  obligee  of 


m 


oifisr  to  pay  SQL,  it  shall  not  be  received  as  evidence,  for  that  neither 
admits  nor  ascertains  any  debt,  and  is  no  more  than  saying  he  would 
ive  3(V.  to  get  rid  of  the  action ;  but  that  if  an  account  consist 
often  articles,  and  B.  admit  that  such  a  one  is  due,  it  will  be  good 
evidence  for  so  much.  Peake's  £v.  19,  cites  BulL  N.  F.  236.  In 
the  case  of  Walridge  v.  Kenniaon,  1  Esp.  C.  143,  Lord  Kenyon  is 
stated  to  have  )ield,  that  an  admission  or  confession  made  pending 
and  under  the  faith  of  a  treaty,  and  into  which  the  party  might 
have  been  led  by  the  confidence  of  an  expected  compromise,  could 
not  be  given  in  evidence  to  his  prejudice ;  but  that,  under  such 
circumstances,  the  admission  of  a  fact,  avlth  as  the  hnA- writing  of 
|he  party  which  was  not  connected  with  the  menB^  might  be 
received  in  evidence. 

(h)  Slack  V.  Buekanany  Peake's  C.  5.  Grtgwry  v.  Howard^B  Esp. 
C.  113. 

fi)  Smith  V.  Beadnofl,  1  Camp.  30.  Shd^Uih  v.  De  TduM^ 
4  Camp.  10. 

(k)  Infra. 

(I)  Bauerman  v.  RadeniuSj  7  T.  R.  663.  This  was  an  action  by 
theplainti^,  who  were  the  shippers  of  goods  on  behalf  of  Van  Dycke 
fc  Co.,  affainst  the  defendants,  for  the  damaging  of  goods  in  the 
course  of  the  carriage  ;  and  the  auestion  was,  whether  a  letter  from 
the  nominal  plainti^s,  from  whicn  it  appeared  that  Van  Dycke  & 
Co.  were  the  real  plaindfis,  and  bad  indemnified  them,  could  be 
read,  in  order  to  prove  an  admission  that  the  defendants  were 
wholly  firee  from  blame^    The  evidence  was  rejected  upon  tl^e 
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an  assigifed  bond,  in  whose  name  the  action  must  neces-       faet 
sarily  be  brought,  is  evidence  to  bar  the  action  (m).     And  it. 

in  an  action  by  the  consignor,  of  goods  on  behalf  of  the 


consignee,  against  the  captain,  it  was  held,  that  a  letter  By  a  party  to 
written  by  the  plaintiff  was  evidence  (n).  **»  record. 

But  the  admission  by  a  guardian,  although  the  plaintiff 
on  record,  is  not  evidence  against  the  infant  (o) ;  nor  can 
the  answer  of  the  guardian  in  chancery  be  read  against 
the  in&ntfp). 

*  In  settlement  cases,  all  declarations  by  rated  parish-  *  41 
ioners  are  evidence  against  the  parish,  for  they  are  parties 
to  the  cause  (q).     And  it  is  not  necessary  to  show  pre- 
viously that  the  party  has  refused  to  be  examined  (r). 

So  the  admissions  of  the  party  really  interested,  al-  ^7  ^7  »•- 
though  he  be  no  party  to  the  suit,  are  evidence ;  for  the  ^  «»••"»    • 
law,  with  a  view  to  evidence,  regards  the  real   parties. 
Thus,  in  an  action  upon  a  bond,  conditioned  for  the  pay- 
ment of  mor.ey  to  Xr.  D.,  it  was  held,  that  the  declara- 
tion of  L.  D.  Uiat  the  defendant  owed  nothing,  was  evi-^ 

trial ;  but  the  Court  of  K.  B.  were  afterwards  of  opinion  that  the 
evidence  ought  to  have  been  admitted,  on  the  ground  that  the 
plaintiff  in  a  cause  must  be  considered  as  having  an  interest  in  the 
action ;  and  Lawrence,  J.  observed,  that  he  had  looked  into  the  * 
books,  and  could  not  fine  one  case  in  which  it  had  been  held  that 
an  admission  by  the^plaintiff  on  record  was  not  evidence,  and  that 
he  had  /bdnd  none.  See  Salk.  960.  Payne  v.  RogerSj  Dougl.  407, 
where  the  tenant,  a  nominal  plaintiff,  having  given  a  release  to  th^. 
defendant,  the  court  ordered  it  to  be  given  up  on  an  application  by 
the  landlord.  See  Craib  v.  WAeih,  7  T.  R.  670,  in  note.  In  Buf- 
ler's  N.  P.  237,  it  is  laid  down,  that  die  answers  of  a  trustee  can  in 
no  case  be  admitted  as  evidence  of  a  cutui  fue  trust. 

(m)  CraSb  v.  ITAethy  7  T.  R.  670,  m  the  note. 

(n)  7  T.  R.  668.    See  note  (I). 

(o)  ^xleston  V.  Speke^  3  Mod.  258.  C&wUng  v.  13y,  2  Starkie's 
C.  366.  Nor  is  the  answer  of  the  guardian  evidence,  supra.  It  was 
held  by  Lord  Eldon,  in  Davies  v.  Ridgej  3  Esp.  C.  101,  that  in  an 
action  a|^ain«t  two  trustees,  an  admission  by  one  that  he  had  trust 
property  in  his  hands  was  not  evidence  of  the  fact  against  the 
other. 

(p)  EggUsion  V.  I^eke,  3  Mod.  258.  For  by  the  opinion  of  the 
Court  ^?  K«  B.,  consulted  by  the  Judges  of  C.  B.,  upon  a  trial  at 
bar,  the  answer  of  the  guardian  is  but  to  bring  the  infant  into  court 
See  Carth. 79 ;  2  Vent.  72;  Prec.  Ch.  229 ;  3  Bac.  Ab.  148 ;  3  Bro. 
P.  C.  1. 

(q)  R.  v.  WhiU^  Lower,  1  M.  &;  S.  636 ;  11  East,  578.  B.  v. 
IFotttm,  10  East,  395, 402.  And  therefore  a  rated  inhabitant  could 
not  be  esamined  by  the  adverse  party.  But  now  see  the  stat.  54 
Geo.  ni,G.170. 

(t)  1  M.  &;  6. 636. 
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Fi&T       dence  for  him  («).    So  the  declaration  by  the  under-she* 
IT.         riff,  in  matters  relating  to  the  execution  of  the  office,  is 
■  evidence  against  the  sheriff,  since  he  is  the  responsible 

person  ii).   So  it  is  where  the  party  really  interested  indem- 
nifies the  sheriff (u).     So  in  actions  upon  policies  {x\  the 
declarations  of  the  parties  really  interested  are  admissible. 
So,  in  an  action  by  the  master  for  freight,  is  the  declara- 
•  42  tion  of  *  the  ship-owner  (y),  where  the  action  is  brought 
for  his  benefit     So  where  the  party  in  the  action  is  m- 
demnified  by  another,  as  when  the  sheriff  is  indemnified  by 
a  third  person,  the  declarations  of  that  person  are  evi- 
dence against  the  sheriff(jr). 
Parties,  third        An  admission  or  declaration  by  a  third  person  is,   up- 
perMDt.  QQ  principles  already  adverted  to,  in  general  inadmissible. 

It  ceases  to  be  so,  where  the  party  making  such  admis- 
sion or  declaration  can  be  considered  as  identical  in 
interest  and  authority  with  the  other,  or  to  be  his  mere 
instrument  or  agent ;  since,  if  a  man  authorize  another  to 

{9)  Hanson  y.  Parker,  1  WiLs.  257.  A  declaration  by  the  part^ 
under  whom  a  defendant  in  replevin  makes  cos nizance,  is  not  evi- 
dance  for  the  plaintiff,  for  the  party  may  be  called ;  Hiart  v.  Home^ 
2  Camp.  92 ;  see  Harrison  v.  VaUanct,  1  Bing.  45.  where  in  trover 
ibr  a  deed,  the  declaration  of  the  party  at  whose  request  the  de- 
•  fendant  admitted  that  he  detained  the  deed,  was  held  to  be  evi- 
dence for  the  plaintiff.  The  declaration  of  an  individual  corpora- 
tor is  not  evidence  against  the  corporation  who  defend ;  Mayor  qf 
London,  ^c.  v.  Long,  1  Camp.  22 ;  Mayor  of  London  v.  JoUiJpi, 
dt  Keb.  295;  Lvrd  Dorset  v.  CarUr,  SKeb.  900;  R,  v.  (%  of  Lon- 
don, 1  Vent.  351 ;  2  Lev.  231 ;  1  Vent.  254 ;  2  Vem.  ^1,  Fide 
etiam,  Dyke  v.  Mlridge,  11  East,  584.  n.  7  T.  R.  665. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  ac-^ 
ceptor,  the  defendant  proved  that  the  plaintiff  held  the  bill  as  in-* 
dorsee  from  the  payee  for  a  purpose  which  had  been  satisfied,  but 
the  Court  held  that  this  did  not  warrant  the  reception  of  declara- 
tions made  by  the  payee  subsequent  to  the  indorsement,  to  show 
that  the  bill  had  been  accepted  without  consideration,  K.  B.  Trio. 
T.  1824. 

(t)  Tabsley  v.  Dobie,  Lord  Raym.  190. 

(u)  Dovodtn  V.  FowU,  4  Camp.  38 ;  Young  v.  Smith,  6  Esp.  121. 

(x)  In  Bed  V.  Ansley,  16  East,  143,  Lord  Ellenborough  observed, 
though  an  action  on  a  policy  may  be  brouffht  in  the  name  of  the 
person  who  effected  it,  though  he  be  not  the  person  actuaUy  inte- 
rested, yet  the  persons  interested  are  so  far  looked  upon  as  parties 
to  the  suit,  that  the  declarations  of  any  of  them  are  received  as  ad- 
missible evidence  against  the  ]>laintiff,  and  what  would  be  adefence 
affainst  them  would,  in  many  instances,  be  a  defence  against  the 
plaintiff. 

(y)  3  Camp.  465. 

(z)  Dyke  v.  Aldridge,  Cor.  Lord  Mansfield,  cited  in  Bauerman  t. 
iioilentiM,  7  T.  R.  665. 
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make  a  declaration,  it  is  the  same  thing  in  reason  and  in       pa&t 
law  as  if  he  had  said  it  himself  fti^).  IT. 

Where  a  party  refers  to  anottier  for  an  answer  on  a  par-  « 
ticular  subject,  the  answer  is,  in  general,  evidence  against 
him,  since  he  makCs  him  his  accredited  agent  for  the  pur- 
pose of  giving  the  answer.  The  defendant,  in  an  action 
for  goods  sold  and  delivered,  said,  if  Coames  will  say  that 
he  £d  deliver  the  goods,  I  will  pay  for  them.  Upon  the 
trial  it  was  proved  that  Coames^  on  application  to  him,  did 
say  that  he  had  delivered  the  goods,  and  the  evidence  waa 
held  to  be  admissible  (a).  So  where  an  executor  referred 
a  creditor  of  the  testator  to  /.  S,  for  information,  con- 
cerning the  effects  of  the  testator,  it  was  held  that  an  ad- 
mission of  assets  by  /.  S.  was  conclusive  upon  the  sub- 
ject (6).  So,  in  ffeneral,  what  an  agent  savs,  who  ia 
employed  by  anoUier  to  make  a  proposal  for  him,  is  also 
evidence  against  the  latter  (c).  So  an  admission  *  bv  an  ^  43 
agent,  in  the  course  of  transacting  the  business  whicn  he 

fwj  A,  Vf^^  to  admit  a  claim  if  /.  5.  will  make  an  affidavit  in 
sopport  of  it,  tte  affidavit  of  /  5.  is  conclusive,  Uoi^  v.  IFtttoa, 
1  Esp.  C.  178.  So  where  A*  having  received  a  forged  note  from 
B.,  returns  it  to  him,  and  JB.  refers  A.  to  C,  from  whom  he  himself 
took  it,  for  information,  what  C  says  on  the  subject  is  evidence. 
[See  De2€«iCne  v.  Greenland,  1  Bay,  453.] 

To  prove  a  forfeiture  by  underletting,  declarations  of  persons 
found  in  possession  were  admitted  in  evidence  against  the  lessee : 
Doe  d,  Htndiey  v.  Rickarhy,  5  Esp.  C.  4 ;  Cor.  Lord  Aivaoky  ;  Mti 
^were* 

An  admission  by  a  proprietor  or  an  occupier  possessing  an  inte« 
rest,  is  frequently  evidence  as  to  the  nature  and  extent  of  the  inte- 
rest, especially  if  it  be  connected  with  any  act  relating  to  the  en- 
joyment. An  admission  by  a  former  occupier  of  a  tenement,  in 
respect  of  which,  common  is  claimed,  is  evidence  to  negative  the 
existence  of  the  riffht,  though  the  tenant  be  alive  ;  Walker  v.  Broad" 
sUxk,  1  Esp.  C.  458 ;  and  see  Doe  d.  Human  v.  Pettett,  tupra.  Part 
IL  p. 286. 307.  325;  andhaiy. Finch^  1  Taunt.  141, supra, Part  IL 
p.  325.  Baggaley  v.  Jones,  1  Camp.  367 ;  supra.  Part  II.  p.  325. 
but  an  admission  made  by  one  who  takes  a  bankrupt's  goods  in  ex- 
ecution, that  be  knew  that  an  act  of  bankruptcy  had  been  commit- 
ted, is  not  evidence  against  one  who  takes  the  goods  by  assign- 
ment fi'om  the  sheriff,  the  admission  being  subsequent  to  the  as* 
signment,  Deady  v.  Harrison,  1  Starkie's  U.  60 ;  and  as  to  a  decla- 
ration by  the  holder  of  a  negotiable  security,  see  Dackham  v.  WiaOiSf 
5  Esp.  C.  251,  infra,  post.  298. 

(a)  Daniel  v.  Pitt,  1  Camp.  366,  in  note,  Cor.  Ld.  EHenborough. 
[6  Esp.  74,  S.  C] 

(h)  Williams  v.  Jnnes,  1  Camp.  364. 

fe)  Gainsford  v.  Orammar,  2  Camp.  9 ;  and  where  the  agent  was 
the  attorney  employed  by  the  party,  an  authority  for  making  the 
proposal  was  presumed^  Ibid. 
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FAET       ifl  appointed  to  perfonn  by  the  principal,  is,  in  general,  6vi- 

iF.         dence  against  the  principal  (d).   But,  in  such  case,  it  is  ne- 

...^.......^  cessary  to  prove  the  authority,  either  expressly,  or  impliedly, 

as  by  showing  what  the  usual  mode  of  dealing  has  been  (e) ; 
for  an  agent  cannot  bind  his  principal,  either  by  act  or 
declaration,  beyond  the  scope  of  his  authority  (/). 

But  it  seems  to  be  a  general  rule,  that  what  an  agent 
does  or  says  within  the  scope  of  his  authority,  is  binding 
,  upon  the  principal,  whose  instrument  he  is ;  so  that  not 
only  an  agreement  made  by  an  agent  is  binding  upon  the 
principal,  but  so  are  all  the  declarations  of  the  agent  at  the 
time,  which  in  any  manner  affect  or  qualify  the  nature  of 
the  agi'eement  (g) ;  but  what  the  agent  says  at  another 
time,  and  of  his  own  authority,  is  not  evidence  against  the 
principal. 

The  act  or  admission  of  an  under-sheriff  is,  in  general, 
obligatory  upon  his  principal,  the  sheriff,  because  he  is  no- 
toriously the  agent  of  the  sheriff  for  transacting  all  that  ap- 
pertains to  the  office,  and  he  indemnifies  the  sheriff,  and 
consequently  by  his  admission  charges  himself  fA) ;  but  the 
authority  of  a  bailiff,  who  is  not  the  ^neral  officer  of  the 
sheriff,  must  be  proved  in  every  particular  case,  and  then 
his  declarations  in  the  course  of  his  agency  are  evidence  (%)* 
*  44  *  In  Biggs  v.  Lawrence  (A:),  it  was  held  at  Nisi  Prius  (0, 
that  where  A.  had  ordered  goods  of  £.,  to  be  delivered  to 
C,  an  acknowledgment  in  the  hand-writing  of  C,  of  the 
delivery,  was  evidence  against  A.  (m).     But  the  same  point 

(d)  For  the  cases /elating  to  this  point,  and  the  various  distine- 
tions  upon  the  subject,  see  tit.  JIgenL 

(e)  Ibid.    And  see  7  T.  R.  668. 

Cf)  Fenn  v.  Harrison,  3  T.  R.  757. 

(g)  See  AetnJt.  And  see  Pakihorp  v.  Furnish^  2  Esp.  C.  511.  n. 
Hdyear  v.  mwke^  5  Esp.  74 ;  [and  Mr.  Day's  note  to  that  case, 
and  also  his  note  to  Masters  v.  Mraham,  X  Esp.  C.  375.]  Peto  v. 
Hagucj  5  Esp.  C.  135 ;  AUxandtr  v.  Gibson,  2  Camp.  555. 

(h)  YahsUy  v.  Doblt,  Lord  Raym.  190. 

(i)  Nmih  v.  MQes,  1  Camp.  389.  Botosher  v.  CaUey,  1  Camp.  391* 
n.    See  tit  Sheriff, 

(k)  3  T.  R.  454. 

(I)  By  BuUer,  J. 

(m)  The  case  is  wrongly  abstracted  in  the  marginal  note,  3  T. 
.  R.  454 ;  the  agent  was  not  employed  to  buy  goods.  Qu.  whether 
the  receipt  was  given  at  the  time  of  the  delivery.  In  the  case  of 
Fairlie  v.  Hastings,  10  Ves.  jun.  this  point  was  jreated  by  the  Master 
of  the  Rolls  as  a  very  material  one.  It  is  difficult  to  conceive  how 
any  authority  to  a  person  to  receiye  goods  Ibr  another  can  make  the 
mere  admission  of  the  latter  evidence  against  the  owner.  No  such 
a«tliority  is  nMessarily  to  be  implied,  nor  will  t^e  fact  that  it  was 
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was  frequently  ruled  difTerently  by  Lord  Kenyon  (n) ;  and       pakt 
tfie  case  was  afterwards  decided  upon  another  ground,  viz.         iv. 
the  illegality  of  the  contract. 


A  community  of  interest  or  design,  will  frequently  make  By  third  per- 
the  declaration  of  one  the  declaration  of  all.  Thus  in  the  ^^' 
case  where  partners,  or  others,  possess  a  community 
of  interest  in  a  particular  subject,  not  only  the  act  and 
agreement,  but  the  declaration  of  one  in  respect  of  that 
subject  matter,  is  evidence  against  the  rest  (0).  The  ad- 
mission of  one  of  several  makers  of  a  Joint  and  several  pro* 
missoij  note,  that  it  *  has  not  been  paid,  is  evidence  against  *  45 
all  (p).  Such  an  admission,  however,  ought  to  be  clear 
and  unequivocal. 

A  declaration  by  one  partner,  concerning  a  subject  of  PMtner. 
joint  interest,  is  evidence  against  another,  although  the 
former  be  no  party  to  the  suit.  Thus  in  an  action  against 
tome  of  the  members  of  a  firm,  the  answer  of  another  per- 
son, proved  to  be  a  partner,  was  admitted  in  evidence  as 
u  admission  against  all  (9).  (1) 

An  adnussion  by  one  partner,  after  the  dissolution  of  the 
co-partnership,  is  evidence  to  charge  the  other  part- 
made  against  the  interest  of  the  party  receiying,  make  his  receipt 
or  declaration  evidence,  where  his  testimony  may  be  had ;  neither, 
as  it  seems,  will  the  circumstance  that  the  receipt  was  ffiven  at  the 
time  of  delivery,  make  any  material  difference  in  princifMe,  for  such 
evidence  would  be  admitted  not  to  explain  the  nature  of  a  particu- 
lar ikct  known  to  have  occurred,  but  to  prove  the  existence  of  the 
aec  icseff. 

r»j  See  7  T.  R.  668 ;  Dougl.  751. 

fo)  11  East,  589,  per  Le  Blanc,  J.  Where  a  suit  is  pending 
against  a  great  number  of  persons  who  have  a  common  interest  in 
the  decision,  a  declaration  made  by  one  of  those  persons  concern- 
ing a  material  fact  within  his  knowledge,  is  evidence  against  hira 
aiS  all  the  other  parties  to  the  suit.  See  tit  MaUmaU ;  Lucaa 
and  Men  v.  De  la  Cour^  1  M.  &  S.  249. 

(p)  WkUcomb  V.  Whiting,  Doug.  652.  [See  observations  of  Lord 
EUenborough,  in  Brandram  v.  nharion^  1  fi.  &  A.  467,  8.] 

(q)  Wood  V.  Braddick,  1  Taunt.  104.  Grant  v.  Jackson^  Peake^s 
C.  203.    NiekoU  v.  Dowding,  Starkie's  C.  81. 

I     I  I  ...II.  ■  ,  ,       I  ■         ■      I  HI     II     »»■     ..» 

(1)  [In  an  action  i^ainst  A.  B.  &  C.  as  partners,  evidence  of  the 
declarations  of  A.  is  admissible  to  prove  him  a  partner,  but  not  te 
prove  B.  to  be  a  oartner.     Whitney  v.  Ferris,  10  Johns.  66.    But  to 

3ort  a  plea  of  A.  and  B.,  sued  as  partners,  that  the  promise  was 
e,  if  at  all,  by  them  jointly  with  C — ^the  declarations  of  A.  and 
B.  or  of  G.  are  not  admissible  evidence.  Sweeting  v.  ISiamer,  10 
^oluia.  316*  8.  P.  Corp  v.  Robinaon,  MS.  Wharton's  Digest,  249.] 


1 
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IP  ART       ner  (r)  (1) ;  but  a  declaration  made  by  one  of  two  partners 
iv,         during  an  existing  co-partnership  is  not  evidence  to  bind 

................  his  partner  as  to  a  transaction  which  occurred  previous  to 

the  partnership  (s),  unless  a  joint  responsibility  be  proved 
as  a  foundation  for  such  evidence  {t).  So  a  declaration 
made  by  one  partner,  that  hh  contracted  on  his  own  sole 
account,  is  evidence  against  all  the  parties,  to  the  preclu* 
sion  of  their  joint  action  (ti)  (y). 

In  an  action  of  covenant  against  two,  it  was  held,  that 
the  voluntary  affidavit  of  one,  upon  a  subject  in  which  he 
was  jointly  interested  with  the  other,  was  evidence  against 
the  other  (a?). 

But  notwithstanding  the  community  of  interest,  the  de- 
claration of  the  wife  will  not,  in  general,  bind  the  husband. 
Even  in  an  action  by  the  husband  and  wife,  in  right  of  the 
•46  wife  as  executrix,  her  declaration  ♦will  not  be  evidence  (y). 
So  where  wages  had  been  earned  by  the  wife,  it  was  held 
that  her  admission  of  the  receipt  of  20/.  was  not  evidence 

Jly  t  wifey        against  the  husband  (z).     So  an  admission  by  the  wife,  of 

a  trespass,  cannot  bina  the  husband  (a).  So  the  answer 
of  the  wife  inequity  cannot  be  read  against  the  husband  {b) ; 
for  the  wife  is  not,  in  general,  considered  to  be  invested 
with  power  to  act  for  her  husband,  and  consequently  to 
bind  him  by  her  declarations.  But  where  the  authority  of 
the  wife  to  act  as  agent  to  her  husband  can  be  presumed, 
her  declarations  are  like  those  of  any  other  agent ;  accord- 
ingly the  admission  of  the  wife,  as  to  an  agreement  for 
suckling  a  child,  was  held  to  be  evidence  (c)  against  hiiq. 

(r)  Wood  Y.  Braddick,  1  Taunts  104. 

(s)  CaU  T.  Howard^  GuildbaU  Sittings  after  HU.  T.  1820,  Cor, 
Abbott,  L.  C.  J. 

(t)  Ibid. 

(u)  Lucas  V.  Dt  la  Couty  1  M.  &  S.  249, 

(v)  An  admission  by  a  co-part-owner  of  a  ship  does  not  bind 
another  part-owner.    Joggers  v.  BinningSf  1  Starkie's  C.  64. 

(x)  Fieary's  case,  Pac.  Ab.  £v.  623. 

(y)  Jllban  and  others  v.  PriicheU,  6  T.  R.  680, 

(z)  Hall  Y.  HiU,  Str.  1094 ;  Bac.  Ab.  Ev.  622. 

(a)  7  T.  R.  112.    [Hawkins  v.  HaUon,  2  Nott  &  MKl^ord,  374.] 

(h)  S  P.  Wins,  238, 

(c)  Str.  527.    See  also  Emerson  v.  Blonden^  1  Esp.  C.  141,  and 

(1)  [In  New  York,  it  is  held  that  one  partner  cannot,  after  a  dis- 
solution, bind  his  co-partner  by  acknowledging  an  account,  any 
more  than  he  can  give  a  promissory  note  to  bind  him.  Hackten  v^ 
Patrick  ^al.S  Johns.  536.  Watson  Sf  al.  v.  Sherburne  if  al,  15  Johns. 
424.    Sp  ia  Kentucky.     Walkxr  r.  JDubsrrii,  1  Marsh.  189.] 
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So  where  an  action  was  brought  by  the  direction  of  the        pabt 

wife,  in  the  name  of  her  husband,  to  recover  a  sura  of  mo-  iv. 

nej  which  had  been  taken  from  her,  on  suspicion  that  it  '   ■■■■■ 

was  the  produce  of  stolen  property,  it  was  held,  that  what 

she  had  said  (in  the  absence  of  the  husband)  respecting  the 

money,  when  examined  on  a  charge  of  being  concerned  in 

the  robbery y  was  evidence  for  the  defendant  [d).     So  in  an 

action  against  the  husband  for  goods  sold  to  his  wife  (e) 

during  the  time  when  he  occasionally  visited  her,  it  was 

held,  that  a  letter  subsequently  *  written  by  the  wife,  ac-  *  47 

knowledging  the  debt,  was  evidence.  (1) 

The  rule,  that  where  there  is  a  community  of  interest  Where  thers  it 
and  design,  the  declaration  of  one  of  the  parties  is  evidence  deriniT"  ^ 
against  the  rest,  is  not  confined  to  cases  of  civil  contract. 
It  is  indeed  true,  that  in  general  the  declaration  or  admis- 
sion of  one  trespasser,  or  other  wrong-doer,  is  not  evidence 
to  affect  any  other  person,  for  it  is  merely  res  inter  alios  ; 
but  where  it  has  once  been  established,  that  several  per- 
sons have  entered  into  the  same  criminal  design,  with  a 
view  to  its  accomplishment,  the  acts  or  declarations  of  any 
one  of  them  in  furtherance  of  the  general  object  are  no  lon- 
ger to  be  considered  as  res  inter  alios  with  respect  to  the 
rest ;  they  are  identified  with  each  other  in  the  prosecution 
of  the  scheme ;  they  are  partners  for  a  bad  purpose,  and 
as  much  mutually  responsible,  as  to  such  purpose,  as 
partners  in  trade  are  for  more  honest  pursuits,  and  may  be 
considered  as  mutual  agents  for  each  other.  Where  an 
unity  of  design  and  purpose  has  once  been  established  in 
evidence,  it  may  fairly  and  reasonably  be  presumed  that 
the  declarations  and  admissions  of  any  one,  with  a  view  to 
the  prosecution  and  accomplishment  of  that  purpose,  con- 
vey the  intentions  and  meaning  of  all  (/).     And  this  seems 

infra,  tit.  Jigent ;  and  Anderson  v.  Sanderson^  2  Starkie's  C.  204, 
where  the  admission  of  the  wife  as  to  a  sum  due  fer  articles  sup- 
plied to  the  shop,  of  which  she  had  the  sole  management,  was  re- 
ceived. [See  also  Spencer  v,  7V«ue,  Addison's  Rep.  319.  Hughes 
V.  Stokes^  1  Hayw.  372.    Fenner  v.  Leioisj  10  Johns.  38.] 

fd)  Carey  v.  Mkins,  4  Camp.  92.  In  an  action  fer  seducing  the 
wUe,  her  declarations  are  not  evidence  on  either  side,  Winsmare  v. 
Oreenbank^  Willes,  577 ;  and  see  tit.  Criminal  Coni>ersaHon,  p.  438. 
Id  an  action  for  goods  sold  and  delivered,  the  declarations  of  the 
defendant's  wife,  who  served  in  the  shop  and  conducted  the  busi- 
ness, are  admissible,  Clifford  v.  Barton,  1  Bingh.  199. 

(e)  PaleiKarpe  v.  Furnish,  2  Esp.  C.  511 ;  5  Esp.  145.  Gregory  v. 
Pecker,.  1  Camp.  594. 

(/)  See  Lord  £Uenborough's  observations,  11  East,  584,  tn/m, 
tit  TVespoMs, 


(1)  [See  post,  57.  noU  {!).] 
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FART       to  be  the  general  rule,  in  case  of  trials  for  conspiracies,  and 
IT.         Other  crime??  of  a  like  nature  (/). 
— — —      An  admission  by  the  party  represented  is  usually  admis- 
sible in  evidence  agsiinst  the  representative  (g). 
^48      *  An  admission  by  the    owner  is  sometimes   evidence 
against  one  who  claims  title  through  him  (o). 

An  admission  by  the  debtor  is  evidence  against  the  she- 
riff, in  an  action  for  a  false  return  or  escape  (p)  ;  but  this 
18  by  reason  of  the*  sheriff's  misconduct. 

An  admission  by  the  principal  is  not  evidence  against 
his  surety  on  a  contract  (A). 

It  is  a  general  rule  with  respect  to  admissions,  as  indeed 
in  all  other  cases,  where  an  entry  or  declaration  is  entire, 
and  one  part  is  capable  of  being  explained  and  qualified  by 
another,  that  the  whole  is  to  be  taken  as  evidence  (t).  (1) 
What  credit  is  to  be  given  to  the  whole,  or  part,  is  a  ques- 
tion for  the  consideration  and  discretion  of  the  jury  ;  and 
therefore,  where  a  party  has  admitted  the  claim  made  by 
another,  but  at  the  same  time  has  made  a  counter-claim, 
his  statement  of  a  counter-claim  is  evidence  to  be  left  to 
the  Jury,  as  to  the  existence  of  such  counter-claim  (k). 
Cw^buaovM  io  A  confession,  where  it  is  voluntary,  is  one  of  the  strong- 
erlmiaii  caM0.  ^  proofs  of  guilt,  for  it  cannot  be  supposed  that  a  person 

(f)  See  tit.  Conspiracy.    And  see  tit.  Bankrupt 

(g)  See  Executor. — Bankrupt. — An  admission  made  by  a  oank- 
rupt  before  his  bankruptcy,  is  evidence  to  charge  his  estate  with  a 
debt.  5  T.  R.  513.  Stcus,  as  to  subsequent  admissions.  So  ad- 
missions made  by  an  insolvent  subsequent  to  hia  insolvency,  are 
not  admissible  against  the  trustees  of  his  estate.  SmUh  v.  Simmes^ 
1  Esp.  C.  330. 

(0)  See  hoi  v.  Finch,  1  Taunt.  141.  Part  II.  193.  340 ;  Post,  tit. 
quo  ffdrmnto.  See  Walker  v.  Broadstock,  1  Esp.  C.  458.  Secua, 
in  the  case  of  a  negotiable  instrument,  post,  299. 

(p)  in/hi,  tit.  Sheriff.    See  tit.  Res  hUer  Mios ;  and  see  Part  IL 

fh)  hijhiy  tit.  Sureiy,  1386.    Hart  v.  Ham,  2  Camp.  93.  Replevin. 

(i)  Handle  v.  Blackburn^  5  Taunt.  245.  SmiOi  v.  Young,  1  Camp, 
4^.  Jacob  v.  Lindsay,  1  East,  462.  Barrymort  v.  Taylor,  1  Esp. 
C  325.  Qreen  v.  Dunn,  3  Camp.  215.  n..  And  see  supra ;  and  2 
Vent.  171 ;  Com.  Dig.  Evidence,  B.  5.  [JVeiman  v.  Bradlw,  1  Dal- 
las, 240.  Fatrel  v.  M^Clea,  ibid.  392.  Carver  v.  Traeu,  3  Johns. 
427.  Fenner  v.  Lewis,  10  Johns.  38.  fFaiUng  v.  TM,.  9  Johns, 
141.] 

(k)  RandU  v.  BladOtum,  5  Taunt.  245.     Vide  Part  II.  292,  29a 

(1)  fBut  what  a  party  to  a  cause  had  said  at  one  time,  cannot  be 
given  m  evidence  by  himself,  to  explain  what  he  has  said  at  a  for- 
mer time,  which  the  other  party  has  given  in  evidence,  Wgkt  v« 
4sMciy  ifoLl  Peters'  Rep.  15.] 
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really  innocent  would  voluntarily  snbject  himself  to  infamy       pabt 
and  punishment.     Many  of  the  rules>  applicable  to  admis-         it. 
sionfl  in  civil  cases  are  applicable  to  those  in  criminal  pro-  -_»^«^ 
ceedings,  but  there  are  some  which  are  peculiar  to  the 
latter  5)-  '• 

A  confession  must  never  be  received  in  evidence,  where 
the  defendant  has  been  influenced  by  any  *  threat  or  pro-  *  ^9 
mise  (m).  To  say  that  it  will  be  better  for  him  if  he  will 
confess,  or  worse  if  he  will  not,  is  sufficient  to  exclude  the 
c<msequent  declaration  by  the  prisoner,  for  the  law  canndt 
measure  the  force  of  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner,  and  therefore  excludes 
the  declaration,  if  any  degree  of  influence  has  been  exerted. 
And  where  a  confession  has  once  been  induced  by  such 
means,  all  subsequent  admissions  of  the  same,  or  of  the 
like  facts,  must  be  rejected,  for  they  may  have  resulted 
from  the  same  influence  (s). 

Upon  the  trial  of  Hall,  for  burglary,  proof  was  offered 
that  the  prisoner  had  desired  Last  to  apply  id  the  justice  to 
admit  him  as  a  witness  for  the  crown ;  but  the  evidence  of 
such  request  was  rejected,  on  the  ground  that  it  had  been 
made  under  the  hope  of  being  admitted  king's  evidence, 
and  could  not  be  considered  as  voluntary  (n).  This  case 
goes  to  a  very  great  length.  Where  hopes  had  been  held 
out  to  a  prisoner  to  confess,  and  when  brought  before  a 
magistrate  he  refused  to  confess,  except  upon  conditions, 
Buller,  J.  admitted  the  general  rule,  with  some  qualifica- 
tions, observing,  that  there  must  be  very  strong  evidence  of 
an  explicit  warning  by  the  magistrate  not  to  rely  on  any 
expected  fevour  on  that  account ;  and  that  it  ought  most 
clearly  to  appear  that  the  prisoner  understood  such  warn- 
ing, before  bis  subsequent  confession  could  be  given  in 
evidence  (o).  And  in  a  similar  case,  before  *  Mr.  J.  Bayley,  *  60 
where  the  prisoner  had  been  told  by  the  constable's  assis- 
tant that  it  would  be  better  for  him  to  confess,  but  the 
magistrate  cautioned  him  frequently  to  say  nothing  against 

(I)  As  to  the  efiect  of  confessions  in  cases  of  treason,  see  TVeMon. 

(m)  WarriekshaWB  case,  Leach's  C  C.  L.  Sd  edit.  298 ;  Cowp. 
334 ;  2  Haw.  c.  46,  s.  36.  Two  men  were  charged  with  the  mur- 
der of  one  who  (as  it  afterwards  appeared)  was  still  living,  and  yet 
one  of  them,  upon  a  promise  of  pardon,  confessed  himself  to  be 
guilty  of  the  crime.  Note  to  WarrickshaW^  case,  Leach's  C.  C  L. 
301, 3d  edit.  And  an  instance  is  mentioned  in  the  State  Trials, 
where  not  only  the  party  iiunself,  but  his  brother,  were  executed  on 
a  supposed  confession,  although  all  the  parties  were  innocent. 

($)  So  held  in  R.  f>.  White,  Mich.  T.  1800.  MS. 

(n)  By  Adair,  Seij.  at  the  O.  B.  Leach's  C.  636. 

io)  East's  P.  C.  658. 
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PAST       thi»  would  be  a  species  of  duress,  and  a  violation  of  the 
IT.         maxim,  that  no  one  is  bound  to  eriminate  himself.    And 

.  where  the  examination  purported  on  the  face  of  the  magis* 

trate's  return  to  have  been  taken  upon  oath,  the  judge 
rejected  parol  evidence  to  show  that  no  oath  had  in  fact 
been  taken  {g). 

Proof.  In  Lambe^s  case  (A),  it  was  held  by  a  majority  of  the 

twelve  judges,  that  a  confession  made  by  the  prisoner  be- 
fore a  magistrate  might  be  read  in  evidence,  upon  proof^ 
that  when  it  was  read  over  to  the  prisoner  he  said  it  was 
aU  true  enough,  although  he  decluied  to  sign  it,  and  al- 
though it  had  not  been  signed  by  the  magistrate ;  for  even 
a  parol  confession  was  evidence  at  common  law  before  the 
statutes  of  Philip  &  Mary.  (1)  But  where  a  prisoner,  after 
his  examination  had  been  taken  down  in  writing  refused  to 
sign  it,  and  did  not  say,  as  in  Lam&e's  case,  that  it  was 
true,  the  evidence  was  rejected  (»)• 
*  53  By  the  statutes  of  Philip  &  Mary,  the  examinations  *  must 
be  returned  to  the  next  general  gaol  delivery,  to  be  held 
within  the  limits  of  their  commission.  The  identity  of  the 
examination  (k)  ought  to  be  proved  by  the  magistrate, 

597,  Cor.  Richards,  C.  B.  the.  prisoner's  Btatement  was,  on  this 
ground,  rejected  as  inadmissible ;  but  by  the  statute  of  Philip  and 
Mary  the  magistrate  is  to  take  the  examination  of  the  prisoner  ;  and 
in  a  very  late  case,  Carlisle,  Sp.  Ass.  1834,  Holroyd,  J.  admitted  the 
prisoner's  examination  to  be  used  as  evidence  against  him,  notwith 
standing  this  objection.  Where  a  statement  by  a  defendant,  made 
before  a  Committee  of  the  House  of  Commons,  was  objected  to  on 
the  ground  that  the  statement  had  been  made  under  a  compulsory 
process,  the  objection  was  overruled,  R,  v.  JIferceron,  2  Starkie's  C. 
366. 

(g)  IL  V.  Smith  and  another,  Cor.  Le  Blanc,  J.  1  Starkie's  C.  24SL 
In  a  case,  R.  v.  Wilson,  1  Holt,  C.  597,  Cor.  Richards,  L.C.B.  it  was 
held,  that  an  examination  of  a  prisoner,  which  consisted  in  answers 
put  by  the  magistrate,  could  not  be  received  in  evidence,  although 
no  threats  had  been  held  out. 

(h)  Leach's  C.  C.  L.  685 ;  and  see  2  Haw.  c.  46,  s.  31.  The  same 
in  Laver^B  case,  6  St.  Tr.  2S^.  [S.  P.  Pennsyivania  v.  Stoops^  Ad£- 
son's  Rep.  383.] 

(i)  By  Wood,  B.  Yoric  Summer  Assizes,  1819.  K  v.  Tdicoiej  2 
Stark.  C.  4SS.  In  such  a  case  the  refusal  to  sign  the  examination 
affords  a  presumption  that  it  has  been  incorrectly  taken  down. 
Minutes  of  a  prisoner's  examination,  which  have  not  been  signed 
by  him,  or  read  over  to  him,  may  be  used  as  minutes  to  refresh  the 
memory  of  the  witness ;  La^s  ca$ty  24  Howell's  St.  Tr.  214. 

(k)  It  has  been  said  that  the  exandnations  ought  not  to  be  taken 


(1^  [In  North  Carolina,  a  confesaon  made  before  a  justice  may 
be  given  in  evidence,  although  by  parol  and  not  redi^ced  to  writing. 
Statt  V.  Irmny  1  Hayw.  112.J 
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coroner,  or  his  clerk^  who  took  it  down,  and  it  must  be        fabt 
shown  that  it  contains  the  substance  of  what  the  prisoner         iv. 
said  (/). '  It  should  also  appear  that  the  confession  was  made  i 

Steely  {m) ;  but  it  is  not  absolutely  uicumbent  on  the  magis- 
trate to  warn  the  prisoner  not  to  confess  (n).  The  w^Ie 
of  the  confession  must  be  read  (0). 

A  prisoner  may  be  convicted  upon  his  own  confession,  porc«  and  ef- 
without  other  evidence  (p).  focu 

It  is  a  general  rule,  founded  upon  principles  already 
adverted  to  (f ),  that  the  admission  or  confession  of  one 
defendant  is  not  evidence  against  any  but  himself  (r),  (1), 
except  indeed  such  a  privity  and  community  in  the  same 
ongiBal  design  be  proved,  as  to  render  that  which  has  been 
said  or  d^xie  by  one,  in  furtherance  of  the  common  object, 
fiiir  and  reasonable  evidence  of  the  general  design  and  pro- 
ject itself.  It  was  ruled  in  Tongas  csiae  («),  upon  the  sound- 
est principles,  that  the  *  confession  of  one  shall  not  be  evi-  *  54 
deuce  agamst  another.  Where  several  are  tried  at  the 
same  time,  and  the  confession  of  one  implicates  another, 
the  evidence  cannot  on  that  account  be  rejected;  the 
usual  course  is  for  the  court  to  inform  the  jury  that  the 
confession  is  evidence  against  that  party  only  by  whom  it 
is  made  (/).  In  some  instances,  the  confession  of  one, 
taken  in  the  presence  and  hearing  of  another  prisoner,  may 

before  the  Grand  /nry,  Glib.  Ev.  by  Loft,  216 ;  but  the  rule  seems 
to  apply  to  depositions  only ;  and,  ip  practice,  the  examinations  are 
finequentiy  (by  leave  of  the  court,)  taken  before  the  Grand  Jury. 

(I)  I  Male,  284.  The  safest  course  is  to  take  down  the  very  words. 
The  statute  requires  the  justices  to  take  the  examination,  or  no  nnich 
thereof  as  is  material. 

(m)  IlL  P.  C.  284. 

fn)  IL  ▼.  Magm,  Macnally  88. 

fo)  12.  ▼.  Payne,  5 Mod.  165;  2  Haw.  c.  46, s.  42. 

(p)  Stone's  case,  Dy.  214 ;  Francis'9  C.  6  St.  Tr.  58 ;  Fisher's  ease, 
Leach's  C.  C.  L.  3d  edit  349 ;  fFheeler'B,  lb. 

fqj  Fart  FV.  p.  47. 

(rj  2  Haw.  c.  46.  The  contrary  was  unjustly  ruled  in  Throgm&r* 
fen's  case,  1  St.  Tr.  70;  JSari  of  Essex's  cas^,  lb.  197;  and  Sir 
WaUer  RaUigVs  case,  1  Jac.  1. 

(s)  KeL  18,  res,  5. 

(i)  See  the  observatioDS  of  Wood,  B.  in  Butten  ▼.  Miekdly  2  Price, 
999.  It  is  howeyer  morally  impossible  that  the  hearing  of  such  a 
eonfearaon  ahould  not  operate  to  the  prejudice  of  the  parties  impli- 
cated ;  m  some  instances  the  inconyenience  might  be  obyiated  by 
flepaiwte  tiials. 


(1)  [See  Lmo^  ▼.  Balder,  4  Har.  &  M'HeiL  346.] 
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PART        be  very  material  evidence  to  explain  the  expressions  and 
IV.  conduct  of  the  latter  upon  that  occasion  ;  for  any  dcclara- 

■■  tions  of  his,  by  which  he  assented  to  what  was  confessed 

by  another,  to  his  own  prejudice,  would  be  admissible  evi- 
dence against  him.  The  confession  of  the  other  may  alto 
be  evidence  for  the  purpose  of  explaining  such  declara* 
tions.  («) 

Admission  to  a  Copyhold.     See  Copyhold — J^edment"^ 

Title. 

ApiTLTERY.     See  Criminal  Conversation. 

Agent  (a). 

If  a.  authorize  or  direct  B.  to  do  an  act,  it  is  in  law  the 
act  of  A.^  and  may  be  so  alleged  in  pleading,  except  in 
cases  of  felony  ;  for  then,  if  A.  be  absent  when  the  fact  is 
committed,  he  is  but  an  accessory  before  the  fact  (A). 
Accordingly,  on  an  allegation  that  the  master  and  servant 
drove  ungovernable  horses  in  Lincoln's-inn*fields.  both 
*  55  were  found  guilty^ although  *  the  servant  alone  was  pre- 
sent M,  So  an  allegation  that  the  defendant  negligently 
drove  nis  cart,  is  supported  by  proof  that  it  was  driven  by 
his  servant  (c7).  Before  the  act  of  B.  can  be  given  in  evi- 
dence as  the  act  of  •/{.,  it  must  be  proved  that  B.  was  the 
agent  o(A.  This  proof  may  either  be, — 1st.  direct,  or  it 
may  result,  2ndly,  from  the  relative  situation  of^^.  and  B. ; 
or,  3rdly,  from  their  habit  and  course  of  dealing  ;  or,  4thly, 
from  .^.'s  recognition  of  £.'s  act,  or  his  acquiescence  in  it. 
Diract  «▼!-  1st.  May  be  direct  As  where  the  agent  is  called  as  a  wit- 
j        r  j^ens,  ami  proves  that  he  was  authorized  to  do  the  act,  or 

transact  the  particular  business.  If  the  authority  was  in 
fVfiting,  it  must  be  produced,  in  order  that  it  may  be  seen 

(u)  A  confession  by  one  of  several  prisoners  before  a  magistrate, 
which  implicates  all,  cannot  be  read  in  evidence  for  the  purpose  of 
drawin^an  inference  from  their  silence  as  to  the  parts  which  afiect 
them ;  K,  v.  Appleby  and  others,  3  Starkie's  O.  3t%  Cor.  Holroyd,  J. 
who  said  that  it  had  been  so  held  by  several  of  the  Judges  on  a  case 
from  Chester,  and  that  he  was  of  that  opinion. 

(a)  For  other  evidence  on  this  head,  see  tit  Mmisnonsy  Princi^ 
pals  and  Jleeessmies. 

(h)  See  Accessory, 

(c)  Michad  v.  AUestree,  2  Lev.  172. 

(d)  Breecherv,Fromont,6T.K.659;  md  eef^  TuberpUU  \. Stamp. 
W.Ravm.264»  ^ 


dence  of 
agency, 
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whether  it  has  been  pursued  (d).    If  he  acted  under  a  pow-       paxt 
er  of  attorney,  the  instrument  must  be  produced  and  proT-         iv. 
ed  (e).     And  parol  evidence  of  the  authority  is  inadmisri-  ■ 

hie  where  the  authority  from  its  nature  must  have  been  in 
writing  (/).  This,  however,  does  not  appear  to  be  neces- 
sary, where  the  authority  can  be  clearly  inferred  from  the 
coarse  of  dealing,  or  from  the  recognition  of  the  agent's 
acts  by  the  princ4)al.  And,  therefore,  in  the  case  of  The 
King  V.  Bigg  (g)j  which  was  an  indictment  for  a  felonious 
erasure  of  an  indorsement  upon  a  bank-note,  although  it 
was  contended,  on  behalf  of  the  prisoner,  that  it  was  ne- 
cessary to  prove  the  appointment  of  Adams  as  the  agent  of 
the  Bank  of  England,  being  a  corporate  body,  under  their 
seal  (A) ;  *  it  was  held  to  he  sufficient  to  show  that  Adams  *  56 
had  been  used  to  sign  bills  and  notes,  which  from  time  to 
time  had  been  duly  paid  and  answered  by  the  Bank.  It 
was  found  by  the  special  verdict  tiiat  Adams  had  been  in- 
trusted and  employed  by  the  Governor  and  Company,  but 
Bot  by  any  instrument  under  their  seal.  A  majority  of  the 
juc^ges  were  of  t>pinion  that  the  evidence  was  sufficient, 
and  the  prisoner  was  transported. 

Secondly.     From  rdaiive  Situation. — ^Where  the  authori*  From  th«  nlm« 
ty  results  from  situation,  it  is  sufficient  to  prove  such  rela-  ^/J^*"^^ 
live  mtuation  of  the  parties  (t).     Thus,  to  affect  the  sheriff  ^ 
with  the  act  of  the  under-sheriff,  it  is  unnecessary  to  show 
more  than  that  the  latter  is  the  under-sheriff  (^).     But  a 
bailiff  is  not  the  general  officer  of  the  sheriff,  and  therefore, 
the  particular  authority  must  be  proved  (/).     Proof  of  the 
sale  of  a  book  by  a  servant  in  a  bookseller's  shop,  is  prima 
facie  evidence  of  a  sale  by  the  master  (m).     Where  the 
captain  of  a  vessel  orders  goods  for  the  use  of  the  ship,  the 
owners  are  responsible  (n).     So  it  is  the  common  course, 

(d)  Johnson  v.  Mason,  1  Esp.  C.  89.     Coort  v.  CaUaway,  lb.  115. 

(t)  Ibid.    [Yarborougk  v.  Beard,  1  Taylor,  25.  Sugd.  Vend. 963.] 

CP  Ibid;  but  see  8  P.  Wms.  427,  R.  v.  Bigg. 

(g)  3  P.  Wma.  427. 

(k)  It  was  idleged  in  the  indictment,  that  one  Joshua  Adams  was 
tDtmsted  and  employed  by  the  Qovernor  and  Company  of  the  Bank 
of  England  to  sign  bank-notes  for  the  said  company ;  and  |t  was 
found  by  the  special  verdict  that  he  was  so  intrusted  and  employed 
by  the  6ovemor,  &c  hut  not  under  their  common  seal. 

(i)  See  7  T.  R.  113. 

(k)  Ibid. 

fl)  Ibid. 

(m)  R.  V.  Mmon,  5  Burr.  2686.    See  tit.  Libel. 

fnj  1  T.  R.  108 ;  4u.  and  so  is  the  captain  also ;  aUter,  if  they 
be  ordered  before  his  appointment,  although  not  delivered  tiU  aftert 
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ir. 


ftnd  eqonff  of 


FART  upon  trials  at  Nisi  Prius,  to  read  the  admissimis  of  the  at- 
torney on  record  of  either  of  the  parties.  And  a  plaintiff 
is  bound  by  the  act,  not  only  of  bis  attorney,  but  of  his 
agent  iji  town  fo),  in  the  course  of  the  cause. 
♦  67  *  Thirdly.  jFVom  habit,  coune  of  dealing,  ^c. — ^In  mer- 
Froni  habit  cantile  transactions,  the  fiict  of  the  usual  and  general 
employment  of  a  particular  agent  in  the  transaction  of 
business  is  the  most  usual  evidence^of  authority  (p)* 
Thus,  the  general  authority  of  brd^efs  to  sell,  so  as  to 
bind  their  principals  in  respect  of  the  purchase,  is  to 
be  collected  from  their  general  dealings,  and  not  mere- 
ly from  their  private  instructions  as  to  the  particular  par- 
cel of  goods;  and  if  a  general  authority  can  be  inferred 
from  the  usual  course  and  habit  of  dealing,  the  principal 
will  be  bound  by  the  contract,  although  it  be  ccmtrary  to 
the  particular  instructions  {q).  Where  an  agent  had  been 
employed  for  a  length  of  time  to  pay  for  woric  of  a  particu- 
lar description,  and  workmen  were  alwa3r8  referred  to  him, 
his  acknowledgment  of  a  debt  was  held  to  be  binding  upon 
his  principal  (r).     So  where  the  defendant's  wife  usually 

Save  orders  for  goods,  her  acknowledgment  of  a  debt  being 
ue  within  six  years,  was  held  to  be  evidence  against  her 
husband  («).  So  where  the  wife  had  taken  lodgings  f<Nr 
herself  and  her  husband,  and  afterwards  gave  notice  of 
quitting,  upon  an  action  brought  for  use  and  occupation, 

Ikirmer  v.  DavUn  ibid.  The  course  of  the  usual  employment  of  a 
ship  is  evidence  of  an  authority  from  the  owner  to  tne  master  ; 
Abbott,  O.  S.  112,  122 ;  1  Vent.  190.  238.  An  assignment  of  a  lease 
under  ^firfi^  by  A,  B.  as  under-sheriff,  is  evidence  that  he  is  un- 
der-sherifi;  Doe  d,  Jame9  v.  Braum,  5  B.  &  A.  243.  The  drawing 
of  bills  by  the  consignor  of  goods,  on  the  consignee  or  faetor> 
against  the  consignment,  does  not  authorize  the  latter  to  pledge 
the  goods,  GUI  v.  Kymety  5  Moore,  518 ;  Dudos  v.  Ryland,  cited  i^. 
See  Ouiehard  v.  Morgan,  4  Moore,  96.  Paterson  v.  (kmdiasequi,  15 
East,  62.  Daubigny  v.  DuvaL  5  T.  R.  604  ;  Fidding  v.  Kymer,  3 
B.  &  B.  639. 

(o)  QrMh$  V.  WmamB,  1  T.  R.  710,  711.  See  J%e«  v.  Perkin», 
3  East,  5%.    See  vol.  i.  p.  365,  n.  (k). 

(p)  See  R.  V.  Biggs,  3  P.  Wms.  427.  A  master,  who  m  a  single 
instance,  authorizes  his  servant  to  take  up  goods  on  credit,  is  after- 
wards liable;  Hazard  v.  TradwtU,  Str.  506.  Ship-owners  are 
bound  by  contracts  made  in  the  course  of  the  usual  employment  <yf 
the  ship,  Abbott,  O.  S.  122,  per  Lord  Kenyon,  in  BinqiUrt  v.  DiUhr 
dl,  Mich.  40  G.  3,  cited  ib.  The  usual  course  of  employment  ia 
evidence  of  authority,  ib. 

(q)  WlMkMd  V.  Tudodt,  15  East,  400. 

(r)  BuH  V.  Palmer,  5  Esp.  C.  145. 

(s)  PaUUMTp  V.  Fumiih,  2  Esp.  Cas.  511. »,  See  tit,  Mmiitiont^ 
ante,  p.  42, 43. 45»  46. 
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it  was  held,  that  the  acknowledgment  of  the  wife  was  evi-       faet 
dence  against  her  husband ;  and  Lord  Kenyon  said,  that         iv. 
where  a  wife  acts  for  her  husband  in  any  business  or  de-      , 
partment  by  his  authority,  and  with  his  assent,  he  thereby 
adopts  her  acts,  and  must  be  bound  by  any  acknowledge- 
ment, or  any  admission  made  by  her  respecting  that  busi- 
ness, in  which  she  has  acted  for  him  (t).  (1)     In  *  such  re-  *  58 
spects,  the  wife  does  not  differ  from  any  other  agent.     So 
an  admis^on  by  a  clerk  usually  employed  in  correspond- 
ing on  boflnessi,  is  evidence  («). 

An  authority  to  receive  payment  on  bonds,  bills,  d^c.  is 
iisuaUj  evidenced  by  the  custody  of  the  instruments  them- 
selves (x).  And  it  was  held,  that  a  payment  to  one  who 
usually  received  money  for  an  obligee  of  a  bond,  was  not 
sufficient,  unless  he  had  the  custody  of  the  bond  (y). 

FaurtUy.  A  recognition  by  the  principal  of  the  agencv  Recqgpiitioiu 
m  the  particular  instance,  or  in  similar  instances,  is  evi- 
dence of  the  authority  to  the  latter.  As,  where  one  sub- 
scribes policies  in  the  name  of  another,  and  upon  a  loss 
happening,  the  latter  pays  the  amount :  this  would  be  evi- 
dence of  a  general  authority  to  subscribe  policies  (z).  So 
where  the  aefendant's  son  had,  in  three  or  four  instances, 
signed  bills  of  exchange  by  the  direction  of  his  father,  it 
was  held  to  be  sufficient  evidence  for  presuming  on  autho- 
rity from  the  &ther  to  the  son  to  sign  a  guarantee  (a). 

Mere  evidence,  however,  that  the  agent  has  done  acts  in 

ftj  JBmentm  v.  Blonden^  1  Eap.  C.  142 ;  and  see  Anderson  v.  San- 
dcrion,  2  Starfcie's  C.  204.  So  where  the  wife  kept  a  shop  in  the 
absence  of  the  husband,  and  admitted^  a  debt  for  goods  sold  and 
deiiTered;  Peto  v.  Hague,  5  Esp.  C/l34;  Clifford  v.  Burton,  1 

r.    law. 


(u)  Harding  v.  Carter,  Park  on  Ins.  4. 

(x)  1  Chan.  Cas.  193.  Oilmen  v.  Barrow,  1  N.  R.  101 ;  12  Mod. 
564.    See  tit.  Payment. 

(y)  Qerwrd  v.  Baker,  1  Ch.  Ca«  94 ;  Duke  of  Cleveland  v.  Daah- 
woodf  2  Eq.  Cas.  Ab.  709. 

(z)  Courteen  v.  T\nise,  1  Camp.  43,  n.  (a).  ATtal  y.  Irving,  1  Esp. 
C.  61.  Haugkton  v.  Ewbank,  4  Camp.  88,  although  the  agent  act- 
ed under  a  power  of  attorney. 

(a)  WaUdn$  v.  Ftnee,  2  Starkie's  C.  368. 

(1)  [Where  husband  and  wife,  by  articles  of  agreement,  cove- 
nanted to  live  separately,  and  A.  executed  the  agi^ement  as  trus- 
tee and  surety  for  the  wife,  and  covenanted  to  pay  to  the  husband 
a  eertain  sum  of  money,  on  his  dehvering  to  the  wife,  for  her  sepa- 
rate use,  a  ooachee  and  horses,  &c. — ^it  was  held,  in  an  action  by 
tbe  husband  against  A.  to  recover  the  money,  that  evidence  of  the 
declarationa  and  confessions  of  the  wife,  as  to  the  delivery  of  the 
eoacbee  and  hones,  was  admissible.  JVnncr  v.  LetM,  10  Jonns.88.] 
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FA&T       the  name  of  a  principal,  will  not  bind  the  latter  without 
IV.         some  evidence  of  recognition  on  his  part ;  and  therefore, 

....i.. where  a  policy  had  been  signed  by  one  Butler^  and  it  was 

proved  that  nutler  had  signed  other  policies  in  the  name 
of  the  defendant,  but  no  evidence  of  any  authority  in  the 

Particular  case  was  given,  nor  any  proof  of  the  defendant's 
aving  ever  paid  a  loss  on  ^  such  policies,  the  evidence  was 
held  to  be  insufficient  (6).  (1).  Ifan  agent  has  authority 
to  subscribe  a  policy  he  has  also  authority  to  adjust  it  (c). 

Where  the  defendant  in  an  action  on  a  policy  of  insur- 
ance had  used  an  affidavit,  made  by  a  third  person,  for  the 
purpose  of  putting  off  the  trial,  it  was  held,  that  the  state- 
ment in  the  affidavit,  that  the  deponent  had  subscribed  the 
policy  on  the  behalf  of  the  defendant,  was  admissible  to 
prove  the  fact  (d). 

If  a  master  send  a  servant  to  receive  money,  end  the 
servant  instead  of  money  receives  a  bill,  the  master  may, 
as  soon  as  he  knows  it,  dissent,  and  will  not  be  bound  by 
the  payment ;  but  acquiescence,  or  a  small  matter,  it  was 
said,  in  the  case  of  Ward  v.  Evans  (e),  wHl  be  proof  of  the 
master's  consent,  and  that  will  make  the  act  of  the  servant 
the  act  of  the  master.  In  Thorold  v.  Smith  (/),  the  ser- 
vant having  been  sent  for  money  received  a  checque,  which 
he  kept  in  his  own  hands,  without  the  knowledge  of  his 
master  {g\  and  upon  the  banker's  feilure,  the  servant  sent 
back  the  oill,  ^nd  Holt,  Chief  Justice,  and  Powell,  J.  seem 
to  have  been  of  opinion,  that  it  was  a  question  of  fact  for 
the  jury,  whether  the  servant,  under  the  circumstances  of 
the  case,  had  authority  from  his  master  to  receive  bills  in- 
stead of  money  ;  and  a  new  trial  was  granted  for  the  pur- 
pose of  ascertaining  the  fact  (A). 

Such  presumptions  and  implications  of  authority  are  in 

(h)  Couriten  v.  ToiMe,  1  Camp.  43,  n.  (a.) 

(c)  Biehardion  v.  Jlnderson^  1  Camp.  43,  n.  (a). 

(d)  Johnson  v.  Ward,  6  Esp.  C.  48.  See  also  2  T.  R.  189,  in  not. 
d  Ld.  Raym.  930.    11  Mod.  88. 

(e)  9  Balk.  442.     Watkitu  v.  Vtnce,  2  Starkie's  C.  368.   . 

(f)  11  Mod.  87.    Holt,  462. 

(g)  Qu. 

(h)  But  Holt,  C.  J.  intimated  his  opinion,  that  a  jury  at  Guildhall 
would  find  payment  by  bill  to  be  a  irood  payment,  according  to  the 
common  practice  of  the  city ;  and  Powell,  J.  said  he  supposed  that' 
the  servant  had  received  bills  for  his  master,  which  was  an  autho- 
rity for  the  purpose ;  but  that  that  was  niatter  of  evidence,  being 
according  to  the  common  practice  of  the  world. 

*W^—» ^  ■  I  I  1  I  .  ■  I  I  ^ 

(1)  [See  Hboe  V  «tf- V.  Oiiey  V  of.  1  Wash.  19.  Hopkms  v.  BUuu, 
1  Call,  361.] 
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general  applicable  to  civil  casefr  only.    Evidence  *of  a       i^art 
wilibl  trespass  by  the  servant,  will  not  show  that  the  mas-         iy. 
ter  is  a  trespasser,  without  express  evidence  that  the  act     > 
was  done  by  his  direction,  for  an  authority  to  commit  a  What  deciara- 
trespass  cannot  be  implied  (t).     But  fraud  will  vitiate  a  **°*"  ^  ***  . 
ccmtract,  although  the  principal  take  no  part  in  it,  for  he  ^ISILlIf* 
is  civilly  responsible  for  the  acts  of  his  agent  (k).    It  is  a 
general  rule,  that  an  agent  cannot  bind  his  principal  by 
any  act  beyond  the  scope  of  the  authority  delegated  to 
him  (Z).    Where  the  fact  of  agency  has  been  proved,  either 
expressly  or  presumptivelv,  the  act  of  the  agent,  co-exten- 
sive with  the  authority,  is  the  act  of  the  principal,  whose 
mere  instrument  he  is ;  and  then,  whatever  the  agent  sayS| 
within  the  scope  of  his  authority,  the  principal  says,  and 
evidence  may  be  given  of  such  acts  ana  declarations  as  if 
they  had  been  actually  done  and  made  by  the  principal 
himself;  and  it  makes  no  diflference  whether  the  declara- 
tion be  true  or  fidse,  for  they  are  just  as  binding  upon  the 
principal  as  if  they  had  been  actually  made  by  him.    But 
where  the  agent  makes  any  declaration  or  representation, 
of  his  own,  and  not  as  the  instrument  of  his  master,  that 
declaration  will  not  be  evidence,  but  the  agent  himself 
must  be  called  (m)  to  prove  any  fact  within  his  Knowledge ; 
*  consequently,  a  letter  written  bv  an  agent  to  his  princi-  •  qi 
pal  of  what  he  has  done,  being  tne  representation  of  the 

(ij  Macmanus  v.  CriduU,  1  East,  106.  2  H.  B.  443.  See  also 
HarUng  t.  Greening,  Holt's  C.  531 ;  and  iZ.  v.  Jolmshn,  7  East,  65^ 
infra,  tiuldbel.    [J&rru  v.  Atcho^,  5  Munf.  483.] 

(k)  Doe  V.  Jtforitfi,  4  T.  R.  39. 

(I)  Fenn  t.  Harr%$&n,  3  T.  R.  57.  A  factor  cannot  pledge  tLe 
goods  of  his  priiicipal  by  indorsement  of  the  bill  of  lading,  or  even 
by  deliTery  of  the  goods  themselves,  ^ewsom  v.  Tliomtan,  6  East, 
17.  DaMgnx/  v.  Duval,  5  T.  R.  604.  Graham  v.  Dyster,  2  Star-' 
kie's  C.  21.  But  the  rule  does  not  apply  to  a  banker  who  pledges 
an  indorsed  negotiable  security  deposited  in  his  hands.  1  Bos.  & 
PiiU.  648,  651. 

fm)  See  KaM  v.  Jansen,  4  Taunt  565,  and  Langhom  v.  MnnUt, 
4  Taunt.  511.  In  the  first  of  these  cases  the  CMef  J.  observed, 
"  when  it  is  proved  that  A.  is  the  agent  of  B.,  whatever  «4.  does  or 
aajB,  or  writes,  in  the  making  of  a  contract,  as  agent  of  B.,  is  admis- 
sible in  evidence,  because  it  is  part  of  the  contract  which  he  makes 
for  Bt^  and  w^hicb  therefore  binds  him,  but  it  is  not  admissible  as 
the  agent's  account  ofwfaat  passes."  So  also  is  Mcuiera  v.  Ahrakamy 
(1  Espu  C.  375,}  the  Question  was,  whether  the  defendant,  the  pur- 
chaser of  goods,  haa  agreed  to  find  bags  for  the  carriage  of  them ; 
according  to  the  report  of  the  case,  the  plaintiff  ofiRsred  in  evidence 
the  letter  of  the  broker  who  sold  the  goods  (being  the  plaintiiTs  own 
agent,)  written  to  the  plaintiff,  saying  that  the  bags  would  be  ready 
by  a  certain  day ;  the  broker  was  then  in  the  box,  and  Ld.  Kenyon 
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PiAT       Bgetki  to  his  principal  of  what  he  has  done,  is  not  adimv^ 
lY.        sible  in  evidence  against  the  principal  to  prove  the  tradi 
■         of  the  representation  (n) ;  for  he  is  no  longer  the  authoriz- 
ed instrument  of  the  principal  to  bind  him  bjr  sirch  decla- 
rations (1). 

So  where  the  question  was,  wfaedier  the  agent  of  the 
defendant  had  delivered  to  him  a  bond,  alle^d  to  have 
been  made  by  the  defendant  to  the  {Jaintiff^  it  was  held, 
by  the  Master  of  the  R4)ll8,  tiiat  the  declaration  by  the 
agent  that  he  had  deliveted  the  bond  to  die  defendant, 
was  not  admissible  evidence  to  prove  the  &ct  (o).  But  j!t 
is  otherwise  where  the  principal  refers  himself  to  hia 
agent's  declaration  on  a  particular  subject,  or  constitutes 
a  party  his  general  agent  for  conducting  his  business,  for 
then  a  declaration  or  acknowledgment  by  the  latter  fidh 
within  the  scope  of  his  authority  Qj). 
Defence  by  an  An  agent  may  generally  repel  an  action  against  himself 
*^°^*  «  62  ^y  pf<^f  that  he  acted  on  the  footing  of  an  *  agent,  and 
was  so  understood  (a),  unless  he  execute  an  instrumeBt  in 
his  own  name  (b).  A  public  officer  trading  on  behalf  off 
the  public  is  not  liable  on  contracts  made  bv  him  in  that 
capacity  (q).  One  who  contracts  on  behalf  of  govenr- 
ment  is  not  liable,  although  the  contract  be  by  deed  (r). 
But  if  a  person  represent  himself  to  be  ai|  agent  for 
one  who  resides  abroad,  it  seems  that  he  is  personally 
liable  («). 

said,  that  he  would  admit  evidence  of  what  he  had  done  on  account 
of  the  defendant,  but  tHkt  it  should  be  learned  from  hunsalf,  and  not 
from  his  letter.  See  JSa^wrd  v.  fVice,  8  Starkie's C.  185 ;  ID.  & 
R.  48 ;  where  a  declaration  by  the  cleiii  of  an  attorney  in  taxing 
costs,  that  be  would  not  charge  extra  costs,  was  held  to  be  evi- 
dence against  the  principal. 

(n)  4  Taunt.  511.  lb.  565, 063.    As  to  admissionB  by  an  attorney, 
see  tit.  Mmisgiona^  ante,  31 ;  and  Vol.  I.  p.  365. 

(o)  FairUe  ▼.  HasHnga,  10  Yes.  138. 

(p)  Vide  suproj  p.  57. 

(a)  See  Vendor  tf  Vendee* 

(b)  ApflUUm  v.  Bink$^  5  East,  148.    See  ante,  61,  note  (m). 
fq)  Ma4ibe4UhY.  HaddUnand,  1  T.  R.179;  ft|^  1690. 

(r)  Unwin  v.  WoUeky^  1  T.  R.  674. 

(s)  Be  GaUhn  v.  L'JK^,  1  B.  &  P.368;  SurreU  v./one*,  3B.a& 
A.  47.    .^ijeion  V.  BinA»,  5  East,  14a 


Fl)  [See  Mr.  Day's  notes  to  the  eases  of  Miuten  v.  MrahoMf 
Bn».  C.  375,  and  Hdyear  v.  Hawke,  5  Esp.  C.  74.    See  also  5  Esp. 
C.  134.    1  Taunt.  398.] 
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So  where  a  captain  contracts  for  goods  for  the  use  of      part 
the  ship  (t).  nr. 


AeHESiiEMT.     See  Assumpsit. 

APOTHECAaiES. 

Am  apothecary,  by  the  staU  55  Geo.  3,  e.  194,  s.  21, 
must,  in  an  action  for  business  done,  prove  either  that  he 
prtteHied{u)  as  an  apothecary  prior  to  or  on  the  5th  day  of 
August,  1815,  or  that  he  has  duly  obtained  his  certifi- 
cate (x)  from  the  master,  wardens,  and  society  of  Apothe- 
caries. In  an  action  to  recover  penalties  under  the  same 
act,  sec.  20  (y),  where  the  question  was,  Whether  the 
defendant  had  practised  as  an  apothptary  *  previous  to  the  *  63 
1st  of  August  1815,  it  was  held,  that  the  incapacity,  prov- 
ed on  the  defendant,  to  make  up  the  prescriptions  of  phy- 
sicians before  that  time,  was  cogent  evidence  to  prove  the 
negative  (z),  since  the  5th  section  of  the  act  describes  it 

m 

(t)  Frnmer  v.  DanUy  1  T.  R.  106.  But  if  an  agent  covenant  In 
own  name  he  will  be  personally  bound,  although  be  be  deecrib- 

in  the  deed  as  covenanting  on  the  part  of  another.  Apfldon  v. 
IKnftt,  5 East,  147;  WUks  v.  Back^  2  East,  142;  WKiJU  v.  CwfUr^ 
6  T.  R.  176.  And  if  he  draw  a  bill  in  his  own  name  he  wiU  be  per- 
sonally liable,  although  the  plaintiff  knew  that  he  was  merely  an 
agesL  LeajbUkr  v.  Ibrrow,  5  M.  At  S.  845 ;  Tkmnas  v.  Bishopi 
w.  95Sk  So  where  a  aoUcitor  undertakes  in  writing  to  pay  rent 
an  withdrawing  a  distress.  BumU  v.  Jtmes^  3  B.  I&  A.  47.  See 
rart  IV.  1030. 

(u)  See  Wogan  v.  SamervUU^  7  Taunt  401.  It  was  there  held 
that  the  house  apothecary  of  an  infirmary,  who  officiates  in  mak- 
ing op  medicines  for  the  patients,  is  a  person  practising  within  the 
ststute. 

(x)  See  Sherwin  v.  Smithy  1  Bing.  904.  It  was  there  held,  that  a 
cert^cate  from  the  Court  of  Examiners  was  conclusive  to  show 
that  the  party  had  served  an  apprenticeship. 

fyj  See  Tk£  j^aOuearies  CmjNwy  v.  J2o^  5B.  &  A.  940.  It  was 
there  held,  that  upon  an  information  against  the  defendant,  to  na- 
«>VBr  penalties  for  practising,  against  tiie  statute,  it  was  necessary 
to  show  in  defence  that  the  defendant  was  in  practice  on  the  first 
day  of  August  1812s  and  that  it  was  not  sufficient  to  show  that  he 
was  in  practice  on  a  previous  day. 

(t)  MhrringUm  v.  Clarke^  2  Ch.  C.  T.  M.  429.  Tlie  agent  had 
taken  out  letters  of  administration  in  India  for  his  principal,  who 
had  obtained  administration  of  the  intestate's  effects ;  and  it  was 
held  that  the  agent  could  not  refiise  to  pay  over  the  assets  to  his 
prineipal,  on  the  ground  that  others  had  obtained  administrflkion. 
Ibid.  See  also  RoberU  t.  CMHw,  9  Price,  900 ;  IHxan  v.  Haimand, 
9&4&A.3ia 

(^)  2%«  •djpadccvries  CMiyMwjf  ▼•  yTarhn^ais  3  B.  4^  A*  40. 
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PART       to  be  the  duty  of  an  apothecary  to  make  up  prescriptions 
IT.         for  physicians. 


Application  of  Payment.    See  tit.  Payment. 

Arbitrator  [fnHj  be  called  as  a  witness]. 
See  tit.  Admission. 

Arrest. 

It  must  be  proved  that  the  arrest  was  by  authority  of 
the  bailiff;  but  it  is  not  necessary  to  show  that  he  was 
actually  present,  or  in  sight,  or  within  any  precise  dis* 
tance  (w)*;;  See  tit.  Sheriff, 

Arson. 

To  establish  this  offence  it  is  essential  to  prove,  finty 
the  act  of  setting  fire  to  and  burning ;  secondly ^  the  house, 
&c. ;  thirdly^  of  the  perscm  specified  in  the  indictment ; 
fourthly y  wim  a  felonious  intent  {z). 
Act  of  setting       First     The  act  of  setting  fire  to  and  burning. — ^To  con- 
*'*  ^*'  stitute   arson   at  common  law,  there  must  be  an  actual 

burning  of  the  house,  or  of  some  part  of  it  (a).  And  al- 
though the  Stat.  9  Geo.  I.  c.  22,  uses  the  words  ^'  set  fire 
to,"  they  do  not  enlarge  the  common  law  offence  in  this 
respect  (6).  It  is  necessary  to  prove  that  some  part  of 
#  64  the  house  was  burnt.  Upon  an  *  indictment  under  that 
statute  for  burning  an  out-house,  called  a  paper-mill,  proof 
that  a  large  quantity  of  paper  drying  in  a  loft  of  the  mill 
bad  been  set  on  fire,  no  part  of  the  mill  itself  having  been 
set  on  fire,  was  held  to  be  insufficient  (c).  But  it  is  not 
necessary  to  show  that  the  whole  was  consumed  (d)  (1). 

(w)  Bhteh  v.  Archer,  Cowp.  65.  As  to  an  arrest  within  a  privi- 
leged jurisdiction,  see  &nnka  v.  ^nks,  7  Taunt.  311.  [Yelv.  2D.  e. 
fMfe.  3  T.  R.  735.  3  B.  &  A.  5(M.]  If  a  sheriff  arrest  a)  defen- 
dant on  one  writ,  he  is  arrested  as  to  all  writs  then  in  the  sheriff  ^s 
o^.    Per  Bayley,  J.,  Short  v.  Fansitiari,  York,  1821. 

(z)  See  the  allegations,  Stark.  Criminal  Pleadings,  417. 

(u)  3  Inst.  66.  1  Hale,  P.  C,  568,  East's  P.  C.  1020.  1  Haw. 
c.  39,  8. 4.    2  Bl.  Comm.  222. 

(h)  East's  P.  C.  1020.  JR.  y.  Spalding ;  R.  T.  Breeme ;  R.  v.  Jkiyhry 
l^eacb,  58. 

(e)  R.  Y.  Taylor,  Leach's  C.  C.  L.  58. 

(d)  8  Inst.  66.    1  Hale,  568.    1  Qaw.  c.  89,  s.  4. 

(1)  [It  IS  su^cient,  if  the  fire  is  applied  with  a  ifialicious  intent. 
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The  act  may  consist  in  the  prisoner's  burning  his  own       fabt 
house,  if  he  do  it  with  intent  to  bum  the  house  of  another,  it. 

which  is  in  consequence  burnt,  or  even  with  a  felonious  i. 

intent  to  defiraud  an  insurer  (e). 

SeconJBy.  The  hause^  &fc. — Arson,  at  conunon  law,  is  HeuMb 
an  offence  against  the  habitation,  and  therefore  the  house 
must  be  proved  to  be  a  dwelling-house  (/).  The  offence 
at  common  law  extends  to  the  burning  not  only  of  the 
dwelline-house,  but  also  of  all  out-houses  which  are  par- 
cel of  me  dwelling-house,  although  not  adjoining  to  it, 
or  under  the  same  roof  (^).  In  what  cases  an  out-housQ 
is  to  be  considered  as  part  of  the  dwelling-house  will  be 
more  fully  considered  in  treating  of  the  evidence  in  case 
of  burglary.  The  burning  of  a  bam,  containing  corn  and 
hay,  was  felony  at  common  law  [h).  A  common  gaol  is  a 
house,  under  the  stat.  9  Geo.  I.  c.  22  (%)  (1).  An  indict- 
ment under  that  statute,  for  burning  an  out-house^  is  sus- 
tuned  by  proof  of  bumins  an  out-house,  although  it  be 
part  of  a  dwelling-house  {k)  ;  for  it  is  still  an  out-house, 
and  the  *  statute  does  not  alter  the  nature  of  the  crime,  *  66 
but  only  excludes  the  principal  more  clearly  from  cler- 


"S^ 


'dly.     Ownership  and  possession. — ^The  house  is  de-  OwawtUf* 
scribed,  either  as  the  house  of  a  particular  person  spe* 
cified  in  the  indictment,  or  under  the  stat.  43  Geo.  ill. 
c.  58,  is  described  to  be  in  the  possession  of  the  pri- 
soner, or  of  some  other  person.    It  it  be  described  gene 

(€)  JR.  V.  ProbeHy  East's  P.  C.  1030;  6  St  Tr.  232.    And  see  the 
stat.  tn/ra,  p.  67. 

(f)  See  Stark.  Criminal  Pleadings,  417,  naU  (m). 

(g)  1  Hale,  P.  C.  567,  570.    Stumn.  8&    S  Inst.  67,  69.    1  Haw. 
c.  39,  s.  1,  2.    4  Bl.  Comm.  221. 

(h)  East's  P.  C.  1020;  and  so  (semble)  was  the  burning  of  a  bam 
nniply. 

(i)  JL  v.  Jhnnovan^  Leach's  C.  C.  L.  81. 

fkj  JL  V.  JVMh,  East's  P.  C.  1021. 

(I)  JL  T.  Breeme,  East's  P.  C.  1021. 

SO  as  to  take  effect,  however  small  a  part  is  consumed.  Common* 
tPcoUk  T.  Fan  Sekaack^  16  Mass.  Rep.  105.  The  People  v.  BwOer^ 
16  Johns.  20a.     IThe  PeopU  y.  CoUeral  fy  id.  18  Johns.  120.] 

(lU  A  jail  is  an  inhabited  dwelling-house,  within  the  statute  ofNew 
YoflL :  But  setting  fire  to  it  by  a  prisoner,  merely  for  the  purpose  of 
f^fiecting  his  escape,  does  not  amount  to  the  crime  of  arson.  The 
People  T.  CoUenU  Sf  al.  18  Johns.  115.  The  burden  of  proof,  howr 
ever,  is  on  the  defendant,  to  show  that  it  was  no  part  of  his  inteir 
fion  fo  bufii  the  j4il.    ]n>id.] 
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TMMt       rally  as  the  house  of  another,  then,  since  arscm  is  an 

IV.         offence  immediately  against  the  possession,  the  house 

«M«— «ii«*  must  be  proved  to  be  in  the  possession  of  that  person, 

suojure  {m).    Hence  if  the  house  be  alleged  to  be  the 

house  ot  another,  and  it  appear  that  the  prisoner  was  in 

E>8session  of  the  house  under  a  lease  for  years,  it  is  not 
lony  (n).  So  an  indictment  against  a  prisoner  for  burn- 
ing ms  own  house  was  bad  (o)  tefore  the  stat.  43  Geo.  III. 
c.  58 ;  but  it  is  no  defence  that  the  prisoner  resided  in  the 
house  by  sufferance,  as  a  pauper,  by  permission  of  the 
overseers,  without  any  interest  of  his  own ;  for  the  posses* 
sion  in  such  case  is  in  the  overseers,  by  the  occupation  of 
the  pauper  ( o).  Where  a  widow,  who  was  entitled  to 
dower  out  of  a  house  in  the  possession  of  a  tenant,  which 
had  been  mortgaged,  her  son,  being  entitled  to  the  equity 
of  redemption,  procured  another  to  bum  the  house,  it  was 
held  that  she  was  guilty  as  an  accessory  before  the  fact, 
•  C6  since  the  possession  was  in  the  tenant  *  on  behalf  of  her 
son ;  and  her  title  to  dower,  supposing  the  tenant's  interest 
to  be  out  of  the  case,  did  not  give  her  even  a  right  of 
entry  (9).  And  it  seems,  that  ev^n  if  the  prisoner  had 
been  entitled  to  the  inheritance,  and  the  tenant  had  been 
in  possession,  she  would  have  been  guilty  of  felony  (r). 
Since  the  offence  is  against  the  possession,  it  is 'essential 
to  prove  that  person  to  be  in  possession  who  is  alleged  in 
the  indictment  to  be  the  owner  («).  In  OlaridfieUC% 
caae(^),  the  premises  Twhich  were  out-houses)  were  al- 
leged to  be  the  mothers.  It  appeared  in  evidence  that 
they  were  the  property  ofBlandke  SUk^  widow,  the  mother, 

(m)  East's  P.  C.  102%  1033.    See  East's  P.  C.  tit.  Burglary. 

(n)  R.  v.  Holmes,  €ro.  Car.  ^6.  W.  Jones,  351.  1  Hale,  P.  C. 
068.  3  Inst.  66.  The  authority  of  this  case  was  questioned  by  Mr« 
/.  Foster,  who  thought  that  the  house  might  with  propriety  be  con- 
sidered the  house  ofthe  landlord ;  and  in  jR.  v.  B^-eeme,  East's  P.  €• 
1096,  Ld.  Mansfield  said,  that  if  Hofmea's  case  had  coine  again  in 
question  he  should  have  been  of  a  different  opinion. 

(0)  R.  V.  Spalding,  East's  P.  C.  1035.  4  Bl.  Comm.  393,  a 
PoiOeer's  case,  11  Co.  39.  R,  ▼.  ScqMd,  Cald.  397.  East's  P.  C. 
1036. 

(p)  jR.  V.  Chwer^  East's  P.  C.  1037.  Qu.  whether  m  such  case  the 
pauper  could  have  committed  a  burglary  in  the  house. 

(q)  K  V.  .^nn  Course,  Foster,  113. 

(r)  Ibid. 

(s)  JR.  V.  Breeme,  Leach's  C.  C.  L.  361.  R.  v.  Spalding,  lb.  358 ; 
11  €0.  39.  R.  ▼.  Holmes,  Cro.  Car,  376.  Riekman*B  case,  East's 
P.  C.  1084. 

(t)  East's  P.  C,  1034. 


ARSON.-OWNER8HIP.  ^ 

but  that  one  part  was  eccupied  jointly  by  the  mother  and       fabst 
9on,  and  the  rest  l^  the  son  alone,  and  the  variance  was         it. 
held  to  be  fatal.    Oin  an  indictment  against  the  prisoner  .      ■ 

for  binming  his  own  house,  with  intent  to  bam  the  house 
fj^A.JB.  m  one  count,  and  of  C.  D,  in  another  count,  it 
appeared  Aat  jf .  JR.,  the  owner  of  the  latter  house,  had  let 
it  to  <7.  D.  for  ninety-nine  years,  who  had  let  it  to  JE.  F. 
fer  one  year,  who  had  let  it  to  G.  H,  for  three  months, 
and  the  Yariance  was  held  to  be  fatal  Cu),  The  stat.  43 
Geo.  III.  c.  56,  makes  it  felony  to  set  fire  to  any  house, 
bun,  granary,  &c.  whether  in  the  party^s  own  possession, 
-or  in  the  possession  of  another,  with  intent  to  injure  or 
defraud  any  other  person,  or  body  corporate  (x). 

FourAly.     WiA    a  felonious    intent^    fyc. — An    indict-  Felonionf 
ment  at  conmion  law   alleges  that  the  prisoner  did  the  *"••"*• 
*'nxSi  feloniously ^wilfiiUtfy  and  maliciously  (y).     And  although  *  67 
ib^  words  maliciously  and  wilfully  are  no  part  of  the  de- 
achptkm  of  the  ofience  under  the  stat.  9  Geo.  I.  c.  22,  yet, 
in  order  to  oust  the  offender  of  his  clergy  under  that  statute, 
it  must  appear  that  the  act  was  wilful  and  malicious  (z). 
If  wf .  set  fire  to  his  own  house,  with  intent  to  defraud  the 
insurer,  and  the  house  o(B.  his  neighbour  be  burnt  in  con- 
sequence, and  it  was  likely  that  this  circumstance  would 
bappen,  A.  is  guilty  of  arson,  since  the  common  law  con- 
nects the  primary  felonious  intention  with  the  immediate 
consequence  (a).    So  if  ^.,  intending  to  bum  the  house  of 

(u)  Jt  V.  PedUvy  Cald.  218.    Leach's  C.  C.  L.  277.    1  Hale's 
P.C.268.    East's  P.  0. 1026. 

(x)  See  Stark.  Criminal  Pleadings,  417. 

(y)  See  Stark  Gruiiinal  Plead.  417. 

(z)  1  Uale'fi  P.  C.  567.  569.    3  Inst.  67.    MnUm's  case,  East's  P. 
€.1021.    Ibid.  1033.    Stark.  Criminal  PL  419,  n.  foj. 

(a)  JR.  T.  baacj  East's  P.  C.  1031.  The  prisoner  was  indicted  for  * 
^  mndemeanor  In  setting  fire  to  his  own  house,  whereby  the  neigh- 
bouring and  contiguous  dwellinff-houses  of  other  persons  were  en- 
dangered ;  and  upon  its  appearing  from  the  statement  by  counsel, 
that  the  act  was  done  with  intent  to  defraud  the  insurers,  and  that 
the  adjoining  houses  were  actually  burnt,  Buller,  J,  was  of  opinion 
that  the  miwlemeanor  was  merged  in  the  felony,  and  directed  an 
acquittaL  But  gu.  for  at  that  time  the  burning  a  man's  own  house 
wkh  intent  to  defraud  an  insurer  was  but  a  misdemeanor ;  there 
was  therefi>re  no  primary  felonious  intent.  The  ofience  is  now 
made  felony  by  the  express  proyision  of  the  stat.  43  €^o.  3,  c.  58^8. 
1.  In  Prohert*s  case,  JBast'-s  r.  C.  1030,  where  tlie  prisoner  was  in- 
dicted and  convicted  of  a  misdemeanor  for  having  set  fire  to  his 
own  house,  and  thereby  endangering  contiguousnouses,  Grose  J. 
said,  on  paning  sentence,  diat  if  any  of  the  contiguous  houses  had 
been  actually  burnt  in  consequence  of  the  defendant's  wilfiil  and 
maiicions  act  in  setting  fire  to  his  own  house,  (which  was  proved^to 
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B.J  set  fire  to  the  house  of  C,  and  burn  it,  this,  for  the 
same  reason,  would  be  evidence  of  a  felonious  intent  to 
bum  the  house  of  C   (&),   although   the  house   of  B. 

*  g3  *  escaped  by  some  accident.     So  if  A.  procure  B.  to  bum 

the  house  of  C,  and  he  does  it,  and  the  fire  extends  to  the 
house  of  D.  and  burns  it.  A,  is  accessory  to  burning  the 
house  of  D.  (c).    But  if  it  appear  that  die  house  of  the 

Erosecutor  was  burnt  by  the  negligence  of  the  prisoner, 
owever  gross,  or  by  accident,  or  even  by  his  committing 
an  unlawml  act,  which  does  not  amount  to  a  felony,  the 
burning  will  not  amount  to  arson.  As,  where  an  unquali- 
fied person,  shooting  at  game,  sets  fire  to  the  thatch  of  a 
house;  or  where  a  person  is  committing  a  trespass,  by 
«hooting  at  the  poultry  of  another  ((f),  provided  he  did  not 
mean  to  steal  them.  Where  the  intent  is  Isud  to  defraud 
the  insurer,  the  books  of  the  insurance  company  are  not 
evidence  without  notice  to  produce  the  policy  (e).  Where 
the  prisoner's  goods,  in  a  particular  house,  had  been  in- 
sured, and  a  memorandum  had  been  indorsed  on  the  po- 
licy, stating  that  the  insured  goods  had  been  removed  to 
another  house,  and  the  policy  had  been  properly  stamped, 
but  the  memorandum  had  no  new  stamp ;  on  the  trial  of 
the  prisoner  for  setting  the  latter  house  on  fire,  it  was  ob- 
jected that  the  memorandum  could  not  legally  be  received 
in  evidence  for  want  of  a  stamp.  The  case  was  argued 
before  the  twelve  judges,  and  the  prisoner  was  afterwards 
discharged  (/).  Where  the  indictment  is  framed  under 
the  Stat.  43  Ueo.  III.  c.  58,  s.  1,  the  act  of  wilfully  burning 
the  property  carries  within  itself  sufiicient  evidence  of  an 
intention  to  injjure  the  owner,  without  proof  of  any  other 

*  69  ^<^t  which  indicates  malice  (g) ;  although  *  the  principal 

have  been  done  in  order  to  cheat  the  insurance-office,)  it  would 
0  clearly  have  amounted  to  a  capital  felony. 

(h)  1  Hole,  569.  3  Inst  67.  1  Haw.  c.  39,  s.  5.  East's  P.  C. 
1019. 

(c)  Plowden,  475.    East's  P.  C.  1019. 

(d)  I  Hale,  5^.  3  Inst.  67.  1  Haw.  c.  39,  s.  5.  East's  P.  C. 
1019. 

(e)  jR.  V.  Dorany  Cor.  Kenyon,  C.  J.  1  Esp.  C.  127. 

(f)  Kv.  GilUan,  2  Leach,  10Q7, 4th  edit.  1  Taunt.  95.  PhiUips 
on  Evidence,  457.  3d  ed. 

(^)  FarringUm^s  case,*  Russell,  1674.  The  fact  of  the  prisoner 
having  set  his  master's  mill  on  fire  was  clearly  proved  by  his  own 
confession ;  but  it  appeared  that  he  was  in  other  respects  a  harm- 
less inoffensive  man,  and  that  he  had  never  had  any  quarrel  with 
bis  masters.  After  conviction,  sentence  was  respited  to  take  the 
opinion  of  the  Judges  upon  tMa  clause  of  the  statute;  and  they 


object  of  the  statute  was  to  comprise  the  casea  of  a  person       part 
burning  a  house  of  which  he  was  tenant  or  owner,  to  the  it. 

injury  of  his  landlord  or  neighbour,  or  to  defraud  the  in-  i  ■ 

surers  (A). 

General  Evidence. — ^In  Rickman^t  case  («),  evidence  was  Omr«i 
adduced  that  a  bed  and  blankets,  which  had  been  taken  *^'^"^- 
from  the  house  at  the  time  of  the  fire,  had  been  in  the  pos- 
session of  the  prisoners,  and  had  been  concealed  by  them 
from  that  time.  Buller,  J.  doubted  at  first  whether  such 
evidence  of  another  felony  could  be  admitted  in  support  of 
this  charge ;  but,  as  it  seemed  to  be  all  one  act,  althou^ 
the  priscMiers  came  twice  to  the  house  fired,  which  was  ad- 
joining to  their  own,  the  evidence  was  admitted*  The  evi- 
dence to  prove  this  ofience,  as  in  other  cases,  resolves  itself 
into  the  probable  motives  of  the  prisoner,  his  opportunity 
and  means  of  conunitting  the  offence,  and  his  conduct. 
Where  the  prisoner  is  charged  with  setting  fire  to  his  own 
house,  with  intent  to  defiraud  the  insurer,  me  value  of  the 
property,  as  compared  with  the  amount  insured,  obviously 
becomes  a  question  of  great  importance,  in  order  to  estab- 
lish or  repel  the  inference  of  motive. 

A  variance  from  the  ownership,  as  laid  in  the  indictment,  Vftriuet. 
is  fatal  {k).     Upon  a  charge  of  burning  an  out-house  the 
prisoner  may  be  convicted,  although  it  appear  that  the  out- 
house was  part  of  a  dwelling-house  (/^.   *  An  allegation  that  *  70 
the  offence  was  committed  in  the  night-time  need  not  be 
proved  (m). 

Assault  and  Battery, 

For  the  evidence  in  an  action  for  an  assault  and  battefy, 

see  Treapoii. 

Anf  indictment  for  an  assatdt  is  supported  by  evidence  of  Evideoce  vpon 
an  attempt,  with  force  and  violence,  to  do  a  corporal  hurt  to  •*  indlctmtiiu 

held  the  conviction  to  be  proper,  since  the  burning  of  the  mill 
musty  under  the  circumstances,  have  been  done  with  an  inteniioo 
to  injure. 

fh)  Ibid. 

(t)  East's  P.  C.  1035. 

(k)  See  above,  p.  66;  and  Rukman^s  case,  East^s  f,  C.  1034^ 
€Rand^M*8  case.  Ibid. 

(l)  JVM&'«  case.  East's  P.  C.  1021. 

(vi)  Jllinion'a  case.  Ibid. 
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¥ 

p A&t       another  (n).  ( 1 )    An  indictment  for  a  battenf  is  sustained  by 
!▼•         evidence  of  the  smallest  injnry  done  to  the  person  of  a  man, 

•.....-...i-i  in  an  angry,  rude,  revengeful,  or  violent  manner  (o).  A 
previous  assault  upon  the  defendant  by  the  prosecutor  is 
evidence  in  justification  (p)  under  the  plea  of  not  guilty. 
But  in  order  to  make  this  a  good  justification,  it  seems  that 
it  ought  to  appear  that  the  striking  by  the  defendant  was 
in  his  own  defence,  and  was  in  proportion  to  the  attack 
made  ;  and  that  if  A,  give  B,  a  slight  blow,  it  will  not  jus- 
tify B.  in  maiming  .4.,  or  in  beating  him  violently  and  out- 
rageously, and  without  a  view  to  his  own  defence  (o). 
^71  •  Where  the  defendant  is  indicted  for  an  assault,  with 
intent  to  murder,  and  it  appears  that  if  death  had  ensued  it 
would  have  amounted  to  manslaughter  only,  the  defendant 
should  be  acquitted  on  the  first  count  (r). 

Anaultwith         Assault,  toith  intent  to  rob,  7  Geo.  11.  c.  21  («).— In  Par- 

mtaDt  to  rob.  '  '  ^  ' 

(n)  iHaw.  e.02. 

(o)  1  Haw.  c.  62.  As  by  spittiog  upon  bim,  JR.  v.  CofestvorC^  6 
Mod.  173. 

(p)  Per  Holt,  O.  J.  6  Mod.  172. 

(q)  (hekcroft  v.  SmUky  2  Salk.  643.  In  an  actioD  lor  assault,  bat- 
tery and  mayhem,  the  plea  o^tvn  osmomM  demesne  was  held  to  be  a 
good  plea,  because  it  might  be  such  an  assault  as  endangered  the 
party^s  life ;  but  upon  the  question  what  assault  was  sumcient  to 
maintain  such  a  plea  in  mayhem,  Holt,  C.  J.  said  that  Wadham  & 
^  Wyndhani,  Justices,  would  not  allow  it  if  it  was  an  unequal  return, 
but  that  the  practice  had  been  otherwise,  and  was  fit  to  be  setded, 
that  for  every  assault  he  did  not  think  it  reasonable  that  a  man 
should  be  banged  with  a  cudgel ;  and  that  the  meaning  of  the  plea 
was,  that  he  struck  in  his  own  defence.  That  if  A.  sSnke  B.,  and 
B.  strike  again,  and  they  close  immediately,  and  in  the  scuffle  B. 
maims  A,  that  is  son  assault ;  but  if,  upon  a  little  blow  given  by  JL 
to  B.,  B.  give  him'  a  blow  that  maims  him,  that  is  not  son  assault 
demesne.  See  11  Mod.  43,  S.  C.  [See  StaU  v.  fFood,  1  Bay.,  351. 
ace.] 

(r)  Per  Ld.  Krayon,  R,  v.  AMol^  East's  P.  C.  411.  Saeon^scwm^ 
I  Lot.  146 ;  1  Sid.  230 ;  Staundf.  17.  But  if  there  be  but  one  count, 
semhle  the  defendant  may  be  found  guilty  of  the  assault  simply^ 
See  Stark.  (Mm.  PI.  388.  The  defendant,  a  soldier,  miut^ing  in  me 
along  the  Strand,  wantonly  jostled  the  prosecutor  off  the  pavement, 
who  thereupon  struck  him  with  a  small  stick  which  he  had  in  h^ 
hand,  on  which  the  defendant  aimed  a  blow  at  the  prosecutor  with 
his  bayonet  fixed  on  his  musket,  and  thrust  him  under  the  ear ;  and 
Ld.  Kenyon  being  of  opinion,  that  if  death  had  ensued  it  would 
have  been  manslaughter  only,  directed  an  acquittal  en  the  first 
count.    R.  V.  JIfyttoA,  East's  P.  C.  411. 

(s)  See  Stark.  Crim.  PI.  404. 


(1)  [li^  a  man  raise  bis  arm  against  another,  but  accompany 
the  action  with  words  showing  a  determination  not  to  strike— it  is 
l»ot  an  Qfi^ault.    OmmonfHa&  v.  J^  1  Serg.  &  Kawle.  347.] 
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Jinf <  case  {t),  the  indictment  charged  an  assault  with  a  pifl-       part 
tol,  with  intent  to  rob.     It  appeared  in  evidence  that  the         it. 
prisoner  did  not  make  any  demand  or  motion,  or  offer  to  ■ 

demand  the  prosecutor's  money,  but  only  held  a  pistol  in 
his  hand  towards  the  prosecutor,  who  was  on  the  coach-box, 
and  bade  him  stop :  and  L.  C.  J.  Willes,  and  Chappell,  Js., 
are  said  to  have  held,  that  the  case  was  not  within  the  act, 
b^ause  no  demand  was  proved ;  but  the  words  of  the  act 
are  in  the  disjunctive  ;  and  where  the  indictment  is  framed 
upon  the  first  branch  of  it,  a  demand  is  unnecessary,  and  it 
is  for  the  jury  to  decide  with  what  intent  the  assault  was 
made  («). 

In  Thomases  case  {x)  it  appeared  that  the  prosecutor 
Lowe  was  in  a  chaise,  and  that  the  prisoner,  after  following 
it  for  some  time,  presented  a  pistol  to  Dnng'  the  postboy, 
bidding  him  stop,  with  many  violent  oaths,  but  making  no 
demand  of  money  :  the  carriage  *  stopped,  and  the  prisoner  *  72 
rode  up  to  the  chaise,  but  perceiving  that  he  was  pursued, 
immediately  rode  away.  Upon  an  indictment  for  an  as- 
sault on  Lotoe  with  intent  to  rob  him,  the  prisoner  was  ac- 
quitted, because  there  was  no  evidence  of  an  assault  upon 
Jjowe.  And  he  was  acquitted  upon  an  indictment  for  an 
assault  on  Dring  the  postboy,  with  intent  to  rob  him,  be- 
cause it  appealed  that  there  was  no  intent  to  rob  him ;  for 
when  he  stopped,  the  prisoner  made  no  demand  upon  him, 
but  went  up  to  the  person  in  die  chaise  (y). 

And  in  the  case  of  Trusty  and  Howard  (jt),  where  the 
prisoners  were  indicted  for  a  felonious  assault,  with  an  of- 
fensive weapon,  with  intent  to  rob,  it  appeared,  that  one  of 
them,  presentinff  a  pistol  to  the  prosecutor,  bade  him  stop, 
which  he  did,  but  called  out  for  assistance ;  on  this  the 
prisoners  threatened  to  blow  his  brains  out  if  he  called  out 
any  more,  which  he  nevertheless  continued  to  do,  and  the 
men  were  taken ;  and  although  no  demand  of  money  was 
made  they  were  convicted  and  transported.  Under  this 
branch  ot  the  act  it  must  be  proved  that  the  assault  was 
made  upon  the  person  whom  the  prisoner  intended  to  rob. 
And  if  the  assault  be  made  on  A.  B.,  and  it  appear  in  evi- 
dence that  the  intent  was  to  rob  C.  J}.,  the  prisoner  cannot 
be  convicted. 

(i)  East's  P.  C.  40a 

(n)  See  East's  P.  C.  417. 

(x)  East's  P.  C.  417.    Leach,  C.  C.  L.  S72. 

(y)  East's  P.  C.  417.    Leach,  372. 

f^;  SesB.  Pap.  735.    Stark.  Crint  FL  401 


/ 


f)4  ASSUMPSIT.— SPECIAL. 

PABT  A  declaration  on  a  promise  to  deliver  good  merchanta- 

rr.  ble  wheat  is  not  supported  by  evidence  of  an  agreement  to 
_.-— i_.  deliver  good  second-sort  of  wheat  (s).  A  contract  to  de- 
Contract.—  liver  sail  or  breeze^  varies  from  a  contract  to  deliver 
Promise.—       ,^  ^f'j  ^ly    ^  contract  to  carry  goods,  and  *  deliver  them 
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(s)  Ld.  Ray.  735. 

(t)  Cook  Y.  MunsUme,  1  N.  R.  351. 


(1)  [A  declaration  for  the  sale  and  delivery  of  pine  timber  is  not 
supported  by  evidence  of  the  sale  and  delivery  of  spruce  timber. 
Roobins  v.  OHs,  1  Pick.  868.  A  declaration  alleging  that  certain 
machines  were  warranted  to  be  good  and  merchantable  is  not  sup- 
ported by  proof  that  they  were  warranted  to  be  equal  to  any  in 
America.  Gouldtng  if  al,Y.  Skinner  ifal.l  Pick.  162.  Where  a 
declaration  stated,  that  in  consideration  the  phuntifT  would  de- 
liver a  certain  note  to  a  third  person,  there  to  remain  until  the 
defendant  should  pay  a  note  given  by  the  plaintiff  to  A.  the  defen- 
dant promised  the  plaintiff  to  save  him  harmless,  &c. — and  the 
evidence  was  that  the  plaintiff*  agreed  to  deliver  the  note  to  a  third 
person,  and  let  it  remam  until  he  should  return  from  a  journey,  and 
that  in  consideration,  &c.  the  defendant  promised ;  the  variance 
was  held  to  be  fatal.  CoU  v.  Root,  17  Mass.  Rep.  229.  The  plain- 
tiff cannot  give  in  evidence  an  entire  contract  relating  to  two  dis- 
tinct subjects,  when  he  declares  only  as  to  one  of  them.  Crawford 
V.  MorrtU,  8  Johns.  253 :  And  where  the  contract  declared  on  was 
that  the  defendant  should  pay  for  half  the  land  for  a  highway,  and 
the  contract  proved  was  that  he  should  pay  for  all  the  land,  it  was 
held  to  be  a  fatal  variance.  Ibid,  The  words,  for  value  received^ 
in  setting  forth  a  promissory  note  in  a  declaration,  are  words  of 
description  and  not  an  averment ;  and  if  the  note  produced  in  evi- 
dence want  those  words,  it  is  a  variance.  Sojcton  v.  Johnson, 
10  Johns.  418.  So  where  a  declaration  alleged  a  promise  that  in 
eonsideration  the  plaintiff  would  indorse  a  note,  &c.  and  the  evi- 
dence was  of  a  promise  in  consideration  of  the  plaintiff's  having 
indorsed  the  note.  BuUdey  v.  Landon,  2  Conn.  Rep.  404.  Evi- 
dence that  the  defendant  sent  treasury  notes  by  mail,  does  not  sup- 
port an  allegation  that  he  sent  cash,  Fouguet  v.  HeadUy,  3  Conn. 
Rep.  534.  An  allegation  of  a  promise  to  pay  money  is  not  support- 
ed by  evidence  of  a  promise  to  deliver  certificates  of  debenture. 
Baylies  if  al,  v.  Fettyplace  if  al.7  Mass.  Rep.  325.  A  declaration 
on  a  promise  to  deliver  cloth  to  the  plaintiff  is  not  supported  by 
evidence  of  a  contract  to  deliver  cloth  at  the  defendant's  factory. 
Clark  V.  TMd,  1  Chip.  213.  Where  the  contract  stated  gin  the 
declaration  is  on  a  past  consideration  for  the  delivery  of  goods, 
without  mentioning  the  place  of  delivery,  and  in  the  alternative  as 
to  time ;  and  the  contract  proved  is  on  an  executory  consideration, 
to  deliver  goods  at  a  particular  time  and  place  mentioned,  the  va- 
riance is  fatal.  Robertson  v.  Lynch,  18  Johns.  451.  When  money 
paid  KB  alleged  to  be  the  consideration  of  a  promise,  such  allegation 
IS  not  proved  by  evidence  of  payment  after  the  promise  was  made. 
Bender  v.  Manning,  2  N.  Hamp.  Rep.  289.  A  note  payable  at  sixty 
days  cannot  be  given  in  evicfence  to  support  a  count  which  does 
not  state  when  the  note  was  payable.  Sheehy  v.  Mandevilky  T 
Cratch,  208.    In  New  Jersey  a  declaration  on  a  contract  to  carry 
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to  A,  B.  the  plaintiff,  varies  from  a  contract  to  carry       pabt 
goods  and  deliver  them  to  J.  S.  (u).     A  contract  to  deliver         it. 
so  many  bushels  of  corn  varies  from  a  contract  to  deliver 


so  many  bushels,  according  to  a  particular  measure,  which  Coutract.— 
is  greater  than  the  Winchester  measure,  since  by  the  Promiie.— 
bushel  generally  the  Winchester  bushel  must  be  under-  ^•"•■^^•' 
stood  {x).  It  is  no  variance,  alUiough  it  appear  that  apart 
of  the  contract  has  not  been  alleged,  which  respects  the 
liquidation  of  damages  only,  after  a  right  has  accrued  by 
breach  of  contract,  for  it  is  matter  of  evidence  only  in 
reduction  of  damages  (y). 

It  is  no  variance  that  the  defendant  promised  some 
other  distinct  matter  in  addition  to  that  alleged,  since 
the  proof  supports  the  declaration  as  &r  as  is  requi- 
site (z).  It  is  true  that  the  defendant  did  promise  that 
which  is  alleged,  although  he  further  promised  some  other 
thing  in  addition ;  therefore  a  declaration  on  a  contract  to 
pay  5^||^0s.  for  run-money  is  supported  by  proof  of  a  note, 
by  whm  the  defendant  undertook  to  pay  the  plaintiff  52Z. 
lOs.y  together  with  a  pint  of  rum  per  day  (a).  So  a  pro- 
mise to  deliver  a  horse,  which  should  be  worth  80/.,  and 
be  a  youn^  horse,  is  supported  by  proof  of  a  promise  to 
deliver  a  norse  which  should  be  worth  80/.,  and  be  a 
young  horse,  with  a  warranty  that  it  had  never  been  in 
harness  {hi). 

(u)  Leery  v.  Goodson^  4  T.  E.  687. 

^xj  Bockin  v.  Coofte,  4  HfR,  314.  See  the  stat.  12  Hen.  7,  c.  5; 
23  Car.  2.  c.  8. 

fy)  Clarke  v.  Grcey^  6  East,  564 ;  and  therefore,  in  a  declaration 
against  a  carrier,  it  is  not  uecessary  to  notice  the  limitation  of  his 
responability  by  notice,  Ibid. 

(z)  CotUreU  v.  Cuff,  4  Taunt.  285.  Tempest  v.  RawUng^  13  Eastt 
18.     For  other  instances,  see  tit.  Variance, 

(a)  BapUsU  v.  Cobbold,  1  Bos.  &  Pul.  7. 

(b)  Miles  y.  Skewtrd,  6  East,  7. 

salt  for  $1,87 1-2  per  tierce,  was  supported  by  evidence  of  a  written 
agreement  to  carry  it  for  15  shillings,  and  by  proof^  that  by  the  cur- 
rency of  New  York,  the  amount  was  the  same.  Salter  v.  Kirk- 
hidej  1  Southard's  Rep.  223.  And  in  an  action  on  a  promise  of 
indemnity,  alleging  that  A.  had  recovered  a  certain  sum  against 
the  plaintifi^  proof  of  the  recovery  of  a  different  sum  by  A.  was 
held  not  to  be  a  fatal  variance,  because  the  recovery  was  stated  by 
way  of  inducement,  and  not  as  the  ground  of  the  suit.  Rusher  v. 
SKane,  3  Yeates,  575.  See  also  Livingston  v.  Swantnek^  2  Dallas, 
aOO.  Cunningham  v.  Kimball,  7  Mass.  Rep.  65.  United  States  r. 
Coit,,  1  Peters'  Rep.  153.  Fergas<m  v.  Harwood,  7  Cranch,  408. 
Hemy  v.  Henry,  1  Chip.  265.  Silver  v.  Kendrickj  2  N.  Hamp.  Rep. 
lea    F^rier  v.  IVOcatt,  1  Cowen,  359.] 
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PAST  The  variance  is  fatal  if  the  whole  of  the  conrideration 

IT.         *  be  not  truly  set  out,  for  otherwise  the  •contract  is  not 
■  truly  stated  (c)(1).      A  warranty  upon  a  consideration 

«  35  that  the  plaintiff  would  buy  a  horse  at  a  certain  price, 
C«Dtract.—     $cU.  86/.  5«.,  is  not  supported  by  evidence  of  a  warranty 
CoosidaraUon.  upon  the  purchase  of  two  horses  jointly  for  the  sum  of  six- 
^^'^*     ty  guineas  {d).    An  averment  that  stock  was  to  be  trans- 
ferred on  request  is  not  proved  by  evidence  that  it  was  to 
be  transferred  on  a  particular  day  (e). 
VarluiWd—         In  general  a  variance  as  to  dates,  quantities,  or  sums, 
^tat,iumt,     |g  not  material,   unless   the  precise  date,   quantity,  or 
^  sum,  is  essential  to  the  contract,  or  is  made  material  by 

the  form  of  the  declaration ;  as,  where  it  professes  to 
describe  the  contents  of  a  written  instrument  (/). 
Where  the  promise  was  laid  on  the  24th  of  March,  and 
to  a  plea  of  tender,  the  plaintiff  replied  a  bill  filed 
on  the  I2th  of  February;  upon  the  objection  being 
taken,  the  court  held  that  the  day  was  alleg^^taierely 
for  form,  and  that  the  plaintiff  would  not  niM  been 
confined  to  it  in  evidence ;  but,  that  if  it  had  been  the 
case  of  a  note  it  would  have  been  different,  since  then 
the  day  would  have  been  an  essential  part  of  the  agree- 
ment (g^.  Where  the  declaration  alleged  an  agreement 
to  purcnase  eight  tons  of  hemp,  under  a  videlicet,  and  the 
contract  proved  was  for  the  purchase  of  about  eisht  tons ; 
and  it  also  appeared,  that  ajfter  the  contract  the  hemp 
*  67  *  had  been  weighed,  and  amoui^ed  to  eight  tons ;  it  was 
held,  that  the  variance  was  not  Ihaterial,  since,  when  the 

(c)  Mik9  V.  Shtwardy  8  East,  7.  [See  Godb.  154.  pL  302.  Yelv. 
57  nole(l),  and  cases  there  cited.] 

(d)  Hart  v.  Homt,  N.  P.  Dec.  1796. 

(t)  Bordenavt  v.  Chrtgory^  5  East,  111. 

CO  3  T,K.  590. 

(g)  Matthews  ▼.  ^pietr^  Str.  806 ;  and  temftfe,  not  even  then,  unless 
it  had  amounted  to  a  miBdescription  of  the  instnmient,  by  alleging 
that  it  bore  date  on  such  a  day.  Where  an  action  was  brought  on 
a  note  dated  1704,  and  the  replication  alleged  a  bill  filed  in  1713; 
and  that  the  cause  of  action  arose  within  six  years,  it  was  held  to  be 
a  departure,  because  the  day  was  material,  and  judgment  was  ar- 
rested. Stafford  v.  F(kreer,  10  Mod.  311.  Gilb.  Cas.  311.  S.  C.  [See 
Bailentine  on  limitations,  chap.  x.  1  Chit  PL  699, 633.  Yelv.  71, 
note  {2).] 

(1)  [In  Wrot  V.  Washington,  1  Wash.  357,  the  declaration  stated 
an  agreement  that  the  plaintifT  would  rent  and  furnish  a  house 
and  board  the  defendant  for  a  certain  time,  at  a  fixed  price. — ^Tlie 
agreement  proved  was  that  the  plaintiff  would  board  the  de- 
fendant for  the  time  and  price  mentioned  in  the  declaration ;  and 
the  variance  was  held  to  be  immaterial.] 


weight  had  been  ascertained,  it  was  in  effect  a  contract  for       pabt 
eigbt  tons  (A.)  ir. 

It  is  essential  that  the  consideration  should  be  such  as  ■  ■■ 


the  law  will  sanction  :  if  it  be  illegal  or  contrary  to  justice  Ugility. 
and  sound  policy,  no  action  can  be  founded  upon  it  (i). 

Where  die  illegal  consideration  is  set  forth  upon  tne  re- 
cord, the  objection  may  be  taken  either  by  demurrer,  or  in 
arrest  of  judgment.  Where  it  does  not  appear  on  the  re- 
cord, the  defendant  may  show  that  the  claim  is  in  reality 
founded  upon  an  illegal  and  noxious  agreement.  In 
some  instances  however  the  plaintiff's  claim  is  even  found- 
ed upon  the  illegality  of  the  agreement ;  as,  where  ho 
seeks  to  rescind  an  illegal  contract,  whilst  it  is  executory, 
and  recover  the  money  which  he  has  advanced  under 
it  (t). 

gi)  GUuUUme  v.  AVide,  18  East,  409.    See  also  ffiekes  v.  Gordon, 

(%)  In  conformity  with  the  rule  of  civil  law,  ex  iwpi  eout*  nan 
oruur  aeUo. 

(k)  See  tit.  Money  had  and  received.  In  general  where  the  de- 
mand arises  out  of  any  agreement  which  is  illegal  or  immoral,  or 
contrary  to  sound  policy,  the  courts  will  not  lend  their  aid  to  enforce 
it.  See  Jwdaine  v.  Lashbrook,  7  T.  R.  601 ;  CockshoU  v.  BenneU,  9 
T.  R.  763 ;  and  the  cases  cited,  tit.  Money  had  and  received ;  Money 
paid ;  Aubeart  v.  Maze,  2  B.  &  P.  371 :  Booth  v.  Hodgion,  6  T.  R» 
405 ;  JitStcheB  v.  Coddntme,  2  H.  B.  379.  As  where  the  considera- 
tion is  a  simoniacal  presentation  to  a  living,  (Cro.^  Gar.  387, 358^ 
S61,)  or  the  escape  of  a  prisoner  in  execution,  (Martin  v.  Blithmant 
Yeiv.  197.)  Where  a  house  is  let,  or  dress  supplied  for  the  pur- 
pose of  prostitution,  (Otrartly  v.  Ruhardson,  1  Elsp.  C.  13 ;  Howard 
V.  Hodges,  Cot.  Ld.  &enyon,  1796.  But  see  LUtyd  v.  Johnson,  1  B, 
Sl  p.  340.)  Where  money  has  been  advanced  in  furtherance  of  a 
joint  illegal  agreement,  or  received  upon  an  executed  illegal  agree- 
ment, (see  the  cases  under  the  count  for  money  had  and  received.) 
So  where  an  agreement  is  entered  into  for  the  sale  of  a  public 
office,  or  that  one  person  shall  hold  a  public  office  in  trust  for  an- 
other, (Parsons  v.  Thomson,  1  H.  B.  322 ;  Blackford  ei  al,  v.  Presionf 
8  T.  R.  89 ;  Layng  v.  Paine,  Willes,  571,)  it  cannot  be  enforced,  •• 
bein^  contrary  to  sound  policy. 

Tbe  decisions  upon  this  head  have  confficted,  not  so  much  in 
consequence  of  any  doubt  upon  general  principles,  as  of  the  difficul- 
ty in  applying  them.  The  general  principle  and  foundation  of  them 
iJl  18  this,  that  the  law  will  not  lend  its  aid  in  furtherance  of  an  iUe- 
^I  oar  immoral  transaction,  or  of  any  contract  which  is  in  general 
mconsistent  with  sound  policy;  but  that,  on  the  contrary  it  will 
interfere  for  the  purpose  of  preventing  the  execution  of  an  illegid 
agreement,  «nd  of  furthering  the  enactments  of  any  prohibitory  or 
rem^ial  statute.  The  application  of  this  principle  is  strongly  exem- 
plified in  the  case  of  the  action  for  mcHiey  had  and  received,  where 
the  law  prohibits  or  enforces  the  recovery  of  the  money,  just  as  the 
prohibitioii  or  enforcement  will  further  the  object  of  tbe  legislature. 
If  ^le  nnawf  has  been  paid  upon  an  illegal  agreement  which  re- 
VOL.  II.  10 
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FART  *  Where  the  pixmiise  is  merely  conditional,  upon  some 

IV.         precedent  act  to  be  performed  by  the  plaintiff,  tfa«  promise 

Coaditiooal  mains  txecutarv  between  the  partieSf  the  la#  enforces  the  recorery 
precedent.  of  the  money,  because  it  thereby  preveats  a  vioktion  of  the  statute 
by  carrying  the  illegal  agreement  into  effect ;  it  affords  the  party  a 
loeus  offinttenlus,  and  encourages  him  to  recede  from  the  illegal  con- 
tract oefore  it  is  too  late.  Where  the  money  has  been  paid  by  one 
who  was  the  object  of  the  law's  protection,  and  who  is  not  equally 
culpable  with  the  defendant  who  has  received  the  money,  the  courts 
allow  it  to  be  recovered,  although  the  agreement  has  been  carried 
into  effect,  since  the  object  of  the  statute  was  to  protect  the  plain- 
tiff But  where  both  parties  are  equally  implicated  in  guilt,  and  the 
illegal  contract  has  been  carried  into  effect,  the  law  denies  its  aid ; 
for  both  parties  are  equally  guilty,  and  equally  undeserving  of  the 
aid  of  the  law,  and  the  best  policy  is  to  favour  neither.  (See  Lacatu^ 
sade  V.  )fhiU^  7  T.  Ki  5S5,  contra ;  but  this  case  has  often  been  de- 
nied. (1) )  The  principal  difficult  has  arisen  where  a  claim  has 
been  made  by  one  partner  in  an  illegal  transaction  against  another. 
It  has  been  allowea  on  all  hands,  that  where  one  partner  has  paid 
money  for  another  in  an  illegal  transaction,  no  action  can  be  main- 
tained, without  evidence  of  an  express  request  made  by  the  defend- 
ant to  the  plaintiff  to  pay  the  money,  since  no  implied  assumpsit  to 
pay  the  money  can  arise  out  of  an  illegal  transaction ;  where  such 
request  has  been  made,  many  learned  Judges  have  been  of  opinion 
that  the  partner  or  agent  in  the  illegal  transaction  who  paid  the 
money,  might  rely  on  the  express  assumpsit,  and  that  he  had  no 
more  concern  with  the  illegal  transaction  itself  in  the  course  of 
which  the  money  was  paid,  than  if  a  mere  stranger  had  paid  it  at 
the  defendant's  request ;  and  that  therefore  where  the  illegal  object 
was  merely  malum  prohihitumj  tb'e  plaintiff  was  entitled  to  recover. 
In  other  and  later  instances  very  learned  Judges  have  held,  that  a 
partner  in  such  an  illegal  transaction,  who  had  paid  money  even  at 
the  express  reauest  of  his  copartner,  could  not  recover,  since  his 
claim  IS  mixed  up  and  contaminated  with  the  illegal  agreement 
itself,  and  cannot  be  separated  from  it ;  that  the  distinction  found- 
ed on  an  express  request  is  untenable,  because  in  every  case  of 
such  a  partnership  the  jury  would  be  warranted  in  finding  an 
assent  to  the  payment;  and  lastly,  that  the  distinction  between 
malum  prohibiium  and  m4ilum  in  st  is  not  a  sound  one.  It  is  in- 
deed a  distincdon  very  difficult  to  be  supported ;  every  act  which  is 
immoral,  must,  it  should  seem,  be  malum  in  «e,  and  it  can  scarcely 
be  denied  that  the  wilful  violation  of  any  positive  law  is  not  more 
or  less  immoral.  A  man  may  ia  fact  be  more  guilty  in  a  moral 
point  of  view  in  doing  that  which  is  usually  termed  a  mere  malum 
prohilnlumj  than  in  committing  that  which  is  malum  in  $e.  The 
destruction  of  the  current  coin  of  the  realm  to  the  prejudice  of 
the  whole  community  is  me;«ly  malum  prokUntum^  if  there  be  any 
virtue  in  the  distinction ;  yet  surely  any  act  tending  to  this  pre- 
judice is  more  mischievous  and  more  immoral  than  the  telling  a 
lie,  which  is  malum  in  se.    In  reality,  an  act  is  immoral,  independ- 

(lUSee  Evans's  ^  Essay  on  the  Action  for  Money  had  and  receiv- 
ed," Port  II.  where  the  inaccuracy  of  the  report  of  Lacauuade  T. 
WhiU  is  very  satisfactorily  exposed,  and  the  actual  decision  of  the 
court  itowi^to  be  f^ontbrmable  to  prsvious  aad  subsequent  qases.] 
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must  be  so  alleged  in  the  declaration^  or  the  variance       pabt 
would  be  fatal.     Where  the  *  promise  depends  upon  the         it. 
performance  of  a  condition  precedent,  the  plaintiff  either 


alleges  performance,  or  alleges  some  matter  in  excuse  for  *  89 

mitW  of  any  prohibitory  law,  in  proporti6n  to  the  evil  which  is 
likely  to  result  Ifrom  it ;  in  a  moral  point  of  view,  every  act  from 
which  evil  is  likely  to  flow  is  malum  in  «e,  and  the  abstract  im- 
morality does  not  depend  on  any  positive  prohibition.  The  broad, 
general,  and  intelligible  test  for  the  decision  of  these  cases,  seems 
to  depend  upon  the  Question,  whether  the  sustaining  such  actions 
would  encourage  and  support  illegal  or  immoral  contracts,  or 
whether  the  immorality  be  not  so  far  out  of  the  question  that  no 
mJe  or  principle  of  sound  policy  is  violated  in  enforcing  a  contract 
which  in  conscience  ought  to  be  performed.  If  money  be  ad- 
vanced in  order  to  effectuate  a  cruninal  purpose,  and  be  applied 
in  furtherance  of  that  object,  a  court,  in  lending  its  aid  to  tne  re- 
covery of  that  money  would  be  sanctioning  and  consummating  a 
contract  founded  in  criminality ;  the  affording  legal  protection  to 
the  lender  would  encourage  the  affording  of  aid  and  supplies  for 
such  purposes  in  future,  and  in  consequence  encourage  the  com- 
mitting of  the  offence  itself. 

A  psrtj  who  lends  his  aid  to  the  commission  of  an  oflfonce  is 
himself  criminal  in  point  of  law  as  well  as  morals.  If  a  man  wera 
to  advance  money  to  another  to  purchase  a  weapon  for  the  com- 
mitting of  treason  or  murder,  would  he  not  at  least  be  guilty  of  a 
nuqiriaion  of  treason  or  felony  ?  In  such  cases,  and  where  the 
money  is  so  applied,  the  plaintiff's  claim  is  tainted  with  criminality, 
and  he  seeks  to  recover  through  the  medium  of  an  illegal  trans- 
action. It  can  make  no  difference  in  principle  whether  the  money 
was  advanced  by  a  partner,  or  by  a  stranger,  provided  the  criminal 
otject  was  known  and  intended,  or  whether  the  contract  was  ex- 
press or  hnplied.  Upon  tlie  same  principle  of  policy,  the  law,  in 
many  instances,  permits  money  supplied  for  an  illegal  purpose  to 
be  recovered  before  the  object  has  been  executed,  for  it  is  the  policy 
of  the  law  to  assist  and  encourage  parties  in  receding  from  illegal 
projects.  Where  money  has  been  paid  in  execution  of  an  illegal 
cimtract  to  the  agent,  whose  principal  is  a  patiictp§  mmtntt,  the 
prindpal,  it  seems,  ought  to  recover  it ;  the  party  wno  paid  it  to  the 

Tint  is  not  entitled  to  it,  since  it  has  been  paid  in  consummation 
an  executed  illegal  contract,  and  it  would  be  against  conscience 
that  the  agent  shoiud  be  aUowed  to  retain  it ;  it  is  the  money  of  the 
principal,  and  the  case  seems  to  be  the  same  in  efiect  as  if  the 
principal  had  received  the  money  with  his  own  hands,  and  then 
delivered  it  to  the  agent.  He  does  not  claim  as  from  the  agent, 
through  the  medium  of  an  illegal  contract ;  his  title  arises  imme- 
diately from  the  act  of  the  agent  in  receiving  the  money  to  his  use ; 
and  therefore  the  case  differs  widely  from  that  of  money  knowingly 
lent  for  an  unlawful  purpose,  where  the  illegal  object  is  immediate- 
ly connected  with  the  lending,  which  is  the  consideration  for  the 
pronoae. 

Since  these  observations  were  made,  the  case  of  Cannan  v.  Bryee, 
3  B.  &  A.  179,  has  been  decided,  which  seems  to  remove  the  doubts 
fbrmerly  entertained  upon  questions  of  this  nature,  vid,  infroy  105. 
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FAET       the  BOR-perfermance  {l) ;  *  and  the  proof  varies  according- 
IT.         ly.    And  where  the  agreement  contain  mutual  conditi<His 
or  covenants  to  be  performed  at  the  same  time,  the  plain- 


#91  tiff  ^  must  either  aver  performance,  or  a  readiness  to  per- 
form his  part  of  the  contract  (m). 
Proof  of  con-        *  In  ao  action  for  "not  delivering  goods  according  to  an 
ffodooL  ftcT.      agreement,  it  is  unnecessary  for  the  plaintiff  to  adduce  evi- 
^92  ^'^^^^  ^^  ^^  averment,  that  be  was  ready  and  willing  to 
pay  for  the  goods  (o).    To  satisfy  an  averment  that  the 

(I)  Ughired^s  case,  7  Rep.  10,  a.  1  T,  R.  638.  Doug.  690.  Com. 
Dig.  Pleader,  c.  51.   1  Chitty  on  Pleading,  309. 

(m)  Ibid,  and  1  East,  103.  The  question,  what  will  constitute  a 
condition  precedent,  is  purely  a  consideration  of  law,  arising  upon 
the  inspection  and  construction  of  the  agreement  itself.  (See  1  will. 
6aimd.  dSM),  a.)  Since,  however,  the  omission  to  aver  the  perform- 
ance of  a  condition  precedent  is  a  ground  of  nonsuit  at  the  trial, 
when  it  appears  that  the  defendant  has  not  undertaken  or  cove- 
nanted absolutely,  but  only  upon  the  performance  of  some  condition 
by  the  plaintiff,  the  performance  of  which  he  has  not  alleged,  it 
may  be  proper  to  observe,  in  the  first  place,  that  covenants  and 
agreements  are  to  be  construed  according  to  the  intention  and 
meaning  of  the  parties,  to  be  collected  from  the  whole  instrument. 
(Porter  v.  Sfuphard,  6  T.  R.  668.  HMam  v.  East  India  Ctmipafiy, 
1  T.  R.  645.  CampbeU  v.  JaritSy  6  T.  R.  571,  Morton  v.  Lamb,  7  T. 
».  130.J 

If  a  aay  be  appointed  for  the  p^meot  of  money,  or  part  of  it,  or 
(or  doing  any  other  act,  and  the  day  is  to  happen,  or  may  happen 
before  the  thing  which  is  the  consideration  for  the  payment  of  the 
money,  or  the  doing  of  any  other  thing,  an  action  may  be  brought 
ibr  the  breach  before  performance,  since  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not  intend  to  make  the  performance 
p,  condition  precedent.  (1  Will.  Saund.  320,  a.)  And  so  it  is  where 
no  time  is  fixed  for  the  performance  of  that  which  is  the  considera-? 
tion  for  the  payment  of  the  money  or  other  act.  Ibid,  and  see  Camp^ 
beil  V.  Jonesy  6  T.  R.  572.  Thorpe  v.  Thorpe^  1  Balk.  171 ;  1  Ld. 
Raym.  665 ;  1  Lut.  250 ;  12  Mod.  461 ;  1  Vent  177,  PeUn  v.  (^, 
1  Salk,  113 ;  2  H.  B.  %9.  But  where  the  conaderation  is  to  pre* 
cede  the  act  covenanted  for,  it  is  a  condition  precedent.  Ibid,  and 
Boon  V.  Eyrt,  1  H.  B.  273,  n. ;  1  Salk.  171 ;  1  Ld.  Raym.  665 ;  12 
Mod.  462 ;  1  Lutw.  251 ;  Dyer,  76,  a.  Where  a  covenant  goes  to 
part  only  of  the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  may  be  paid  for  in  daroaffes,  it  is  an  independent  cpnvenant, 
aad  an  action  may  be  maintainea  for  a  breach  of  such  covenant, 
without  averring  performance.  (jBoon  v.  £;yre,  1  H.  B.  273,  n.  a. 
Campbell  v.  Jones,  6  T.  R.  570 ;  1  Will.  Saund.  310,  b.)  But  where 
the  mutual  covenants  go  to  the  whole  of  the  consideration  on  both 
sides,  they  are  mutual  conditions,  and  peHbrmance  must  be  averred, 
(Duke  of  St,  JSbans  v.  Slwre,  1  Jfl.  B.  270.  Large  v.  Cheshire^  1  Vent. 
147.)  Where  the  two  acts  are  to  be  done  at  me  samt  time  they  are 
also  mutual  conditions ;  as,  where  A.  covenants  to  convey  an  estate 
to  B.  on  4  day  specified,  and  in  consideration  thereof  B.  covenants 
to  pay  A,  a  sum  of  money  on  the  same  day.  1  Salk.  112, 113. 171, 
Thorpe  V.  Thorpe.  2  Salk.  623 ;  1  Will.  Sauqd.  390,  c.  apd  the  cases 
4there  cited. 

(o)  WUkjps  V.  Atkinson,  I  Marsh.  412* 
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plaintiflfwas  ready  and  willing  to  transfer,  and  requested       fart 
the  defendant  to  accept  stock,  which  he  refiised,  the  plain-         it. 
tiff  must  prove  an  actual  tender  and  refusal,  or  that  he  s 

waited  at  the  Bank  on  the  day  appointed  for  the  transfer, 
until  the  close  of  the  transfer  books,  the  latest  moment 
when  the  transfer  could  have  been  effected  [p). 

Where  the  plaintiff  alleged,  in  an  action  for  not  com- 
pleting the  purchase  of  certain  shares,  that  he  was  lawfully 
€fR:&iled  to  so  many  shares,  and  it  appeared  from  the  act  of 
parliament  which  crated  the  shares  that  no  legal  title  had 
been  vested  in  him,  it  was  held  to  be  a  ground  of  non* 
wit  (^).  Where  a  mere  duty  is  to  be  paid  on  request,  the 
bringmg  of  the  action  is  a  sufficient  request ;  but  if  the  de- 
fendant promise  to  pay  a  collateral  sum  on  request,  an  ac- 
tual request  must  be  alleged  and  proved.  As,  where  the 
defendant  undertakes  to  pay  10/.  on  request  if  he  does  not 
perform  an  award  (r). 

The  general  count  of  indebitatus  assumpsit  is    founded  indebhatut 
apon  an  implied  promise  to  pay  a  certain  debt  or  duty,  anunpsit. 
upon   a  consideration,  executed  at  the  instance  and  re- 
quest of  the  defendant,  or  upon  a  legal  obligation  arising 
from  the   particular  circumstances  of  the  case  {s).    The 
plaintiff  must  prove,  1st,  a  consideration  executed ;  2ndly, 
ftt  the  request  of  the  defendant.     The  necessity  of  proving 
*a  request,  or  that  which  is  equivalent  to  it,  oc  is  evidence  •  93 
fixnn  which  a  request  may  be  inferred,  follows  from  the  Proof  of  re- 
principle  of  law,  that  no  one  can  constitute  another  per-  *>"••*• 
son  his  debtor  without  his  permission  ;  and  consequently  it 
is  not  sufficient  that  the  plaintiff  should  have  rendered  ser^ 
vices  to  the  defendant,  without  also  showing  that  the  de- 
fendant assented  to  the  services,  and  expressly  or  implied- 
ly agreed  to  remunerate  the  plaintiff  for  them.    In  order 
to  show  this,  it  is  essential,  in  every  declaration  in  assumpsit f 
wluch  is  founded  upon  a  past  consideration,  to  allege  it  to 
have  been  done  at  the  special  instance  and  request  of  the 
defendant  (t) ;  and,  in  evidence,  it  is  necessary  in  some  in- 
stances to  prove  an  express  request  by  the  defendant,  and 

(p)  Barderuwe  v.  (hegory,  5  East,  107. 
(q)  Laiham  v.  Barbery  6  T.  R.  67. 

fr)  B.  N.  P.  151.  1  Saund.  33,  and  noU  (3).  [1  Chit.  PL  322,  3. 
Telv.  67.  a.nofe(l).] 

(a)  See  B.  N.  P.  129.    BtU  v.  Burrows,  5  Geo.  3,  cited  ibid. 

(i)  JUtmphif^yr.BraiUhwaite^  1  Roll.  Ab.  11.  Bosden  v.  Thin^ 
Ore.  J.  18 ;  1 WUL  Saund.  264,  n.  (1) ;  B^er,  272 ;  Hob.  106,  Hayes 
r.  Wofren^  Str.  933. 
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TABT       in  others  to  prove  circumstances  from  which  a  previous  re- 
ir.         quest  may  be  inferred.  (1) 
m«  If  the  service  be  not  for  the  benefit  of  the  defendant 

Froof  of  re-      himself,  evidence  of  an  express  previous  request  is  essen- 
qoeatf  ^[^1^  ^^^  ^  subsequent  promise  is  not  sufficient. 

•^.'s  servant  being  arrested,  B.<,  the  friend  of  j}.,  bailed 
him,  and  A.  after\i'ards  undertook  to  indemnify  B. ;  and  it 
was  held,  that  this  promise  was  not  binding,  because  the 
consideration  was  past ;  but  that  it  would  have  been  oth- 
erwise had  .4.  previously  requested  B.  to  bail  his  servant  (u). 
But  if  the  defendant  derive  benefit  from  the  service,  ttiat 
will  be  evidence  of  a  previous  request ;  as,  where  the  plain- 
tifi*  has  paid  a  sum  of  money  for  the  defendant,  or  bought 
goods  for  him  without  his  knowledge  or  consent,  and  he 
afterwards  assents  to  the  payment,  or  uses  the  goods. 
Where  the  defendant  was  under  a  legal  obligation  to 
•  94  procure  the  service  to  be  done,  a  subsequent  promise  *to 
pay  will  be  evidence  of  a  previous  request.  And  there- 
fore, where  a  pauper  was  suddenly  taken  ill,  and  an  apo- 
thecary attended  tier  without  the  previous  request  of  the 
everseers,  and  cured  her,  and  afterwards  the  overseers  pro- 
mised payment,  it  was  holden  to  be  binding  (a?).  But  a 
mere  moral  obligation  is  it  seems  insufficient  without  a 
previous  request  Ty).  A  master  is  not  liable  on  an  implied 
assumpsit  to  pay  tor  medical  attendance  on  his  servant  (z). 
And  the  overseers  of  a  parish  to  which  a  pauper  belongs 
are  not  liable,  without  an  express  promise,  to  reimburse 
the  overseers  of  another  parish,  for  medicines  supplied  to 
the  pauper  during  his  casual  residence  there  (a).    Where 

(u)  Dyer,  273,  a.    1  Roil.  Ab.  11,  pi.  %  S, 

(z)  WtAswi  V.  I\cnier,  B.  N.  P.  129, 147,  281.  See  also  Wing  v. 
JIfiU,  1  B.  &  A.  105.  And  wliere  a  casual  pauper  accidentally  mc- 
tured  his  leg,  and  was  attended  by  a  surgeon  who  attended  the  pa- 
rish poor,  with  the  knowledge  of  the  overseer  of  the  poor,  who  vi- 
sited the  pauper,  there  it  was  held  that  a  request  by  the  overseer 
might  be  presumed,  homh  v.  J9unce,  4  M.  &  S.  275.  But  see  Qeni 
T.  IVmpActfw,  1  D.  &  R.  541. 

N)  See  the  note  3  B.  &  P.  249,  and  the  cases  there  coHected. 
[Yelv.  41.  6.  nf^.    5  Taunt.  96.    13  Johns.  259.] 

{%)  mnnaU  v.  Mney,  3  B.  &  P.  247.  But  see  Mwby  v.  fftttskiref 
fi  Esp.  C.  739.    Scarman  v.  Castd,  1  Esp.  C.  270. 

(a)  In  Miins  y.  Banwell,  2  East,  505,  a  pauper  residing  in  the 
parish  A.  was  relieved  there,  and  supplied  witn  medicines  by  the 
parish-ofiicers,  and  it  was  held,  that  the  officers  of  the  parish  B.  to 
which  the  pauper  belonged,  were  not  bound  to  re|>ay  the  money  so 

(1)  [See  Yelv.  41.  a.  note^  and  cases  there  QoUected.  16  JobnAi 
284.  naie.  hihabitants  of  JRoxbury  v.  Worcester  THirnptike  Corpora^ 
H^h  9  Pick.— Greeoet  v.  J^Jjffisierj  2  Binney^  591.] 
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foods  are  supplied  to  a  feme  covert  living  apart  from  her        past 
osband,  without  any  fault  of  her  own,  suitable  to  her  rank  it. 

in  life  (6),  or  where  the  plaintiff,  to  save  himself,  pays  mo-  —..^.....^ 
ney  for  the  defendant,  which  the  latter  was  m  law  bound 
to  pajr  (c),  no  evidence  of  a  previous  request  or  subsequent 
promise  is  necessary  {d).  So,  in  many  instances,  where 
the  defendant  *  has  committed  a  tart^  with  respect  to  the  *  9S 
property  of  the  plaintiff,  the  latter  may  wave  the  tort,  and 
bring  his  action  for  goods  sold  and  delivered,  or  for  use 
and  occupation,  according  to  the  circumstances  of  the 
case  (o).  In  these  cases,  no  evidence,  either  of  a  previous 
request  or  subsequent  promise  is  necessary  ;  for  as  soon  as, 
in  point  of  law,  a  debt  certain  is  due  from  the  defendant  to 
the  plaintiff,  the  law  infers  a  promise  on  his  part  to  pay  it ; 
whereas,  in  the  other  cases,  either  a  previodi  ^quest,  or 
subsequent  promise,  or  some  evidence  of  assent,  is  essen- 
tial to  constitute  a  perfect  legal  duty.  , 

When  the  terms  of  a  special  agreement  have  been  per-  Gen«f«i  in^«» 
formed  so  as  to  leave  a  mere  simple  debt  or  duty  between  .u^ft,**" 

the  parties,  the  plaintiff  may  give  the  circumstances  in       

evidence,  and  recover  under  a  general  count  of  indebitatus  ^'V'  ^y  •?•" 
amw^  (e).  (1)  M.lHr«««.. 

expended.  During  the  attendance  of  the  parish  surgeon  on  a  ca- 
S|ib1  pauper,  the  overseer  called,  and  desired  the  surgeon  to  take 
care  of  the  pauper,  and  do  what  he.  could  for  him,  and  that  he 
would  see  him  paid ;  and  it  was  held  that  there  was  not  any  legal 
obligation  on  the  overseers  to  pay  such  demand  in  the  first  instance, 
or  to  provide  for  the  pauper ;  and  a  new  trial  was  directed,  that 
the  Jury  mi^ht  distinctly  consider  whether  the  plaintiff  ^s  attendance 
was  in  consideration  of  the  promise  to  pay.  Gent  v.  ThmtpkinSj  1 
D.  &;  R.  541. 

(h)  Jenkins  v.  Tucker^  1  II.  B.  90.  So  for  the  funeral  expenses  of 
the  wife.  Ibid.  Seciu,  where  she  leaves  the  house  of  her  husband 
without  necessity.     Horwood  v.  Heffer,  3  Taunt.  421. 

(c)  Fiif.  in/m,  101,  102. 106. 

(d)  Qu.  Whether  in  the  former  case  the  wife,  and  in  the  latter,the 
p]ainti£^  may  not  be  considered  to  be  the  agents  of  the  defendant. 

(oj  Fid.  infra,  109. 

(e)  Gordon  v.  Jlforftn,  Fitzg.  903.  B.  S.  P.  139.  Gilb.  Law  of 
Evid.  191.    Tri.  per  pais,  399.    Style,  461. 

(1)  [But  a  plaintiff  cannet  recover  on  an  implied  assumpsit  for 
the  vahie  of  goods  delivered,  where  there  is  an  existing  written 
contract,  in  port  performance  of  which  the  goods  were  delivered. 
Wood  %f  al.  V.  Edwards  if  al,  19  Johns.  905.  Where  both  parties 
IiaTe  departed  from  the  special  agreement,  an  action  may  be  main- 
tained on  an  implied  promise.  Goodrich  v.  Lafflin  ifal.l  Pick.  57. 
€^  ivhere  a  special  agreement  contains  nothing  more  than  the  law 
win  imply.  Gibbs  v.  Bryant,  1  Pick.  119.  See  also  MWiUiams  v. 
WiOis,  1  Wftgh.  199.    00  when  »  special  agreement  is  void  on 
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FABT  If  goods  are  to  be  paid  for  at  a  specified  time,  an  tiule- 

iT«         bitatui  assumpsit  will  lie  when  the  time  has  expired  (f).    If 
...i—.—..  goods  are  to  be  paid  for  by  a  bill  at  two  months,  althoufh 
the  acceptance  of  the  bill  be  refused,  the  action  of  »9u2eM- 
tatus  assumpsit  cannot  be  brought  until  the  expiration  of  the 
time  of  credit  (gf),  and  then  the  action  will  lie  (A).    If  a 
bill  be  given  in  payment  for  goods,  and  there  be  no  agree- 
ment as  to  time,  and  the  bill  turn  out  to  be  worthless,  an 
action  may  be  commenced  immediately  (»).  (1)    And  it  is 
«  96  sufficient,  if,  firom  *  the  memorandum,  it  appear  that  the 
bill  was  filed  after  the  time  when  the  credit  expired  (e). 
indebiutuf  at-      If  the  plaintiff  should  declare  upon  a  special  contract, 
8urapdt--when  ^g  ^p^^u  ^s  upon  the  general  count,  and  fail  in  his  proof  upon 
^ecia?coQ-^  ^  the  special  count,  but  yet  establish  a  special  contract,  tl^e 
tract.  terms  of  ^ift  have  been  performed,  he  will  still  be  entit- 

led to  recover  on  the  general  count,  provided  he  would 
have  been  entitled  to  recover  on  that  count  if  no  special 
agreement  had  been  laid  in  the  declaration  (A;).    If  he  de- 

(f)  Mussen  v.  Pricey  4  East,  147.  * 

(g)  DuUon  V.  Sidonwnsim,  3  B.  &  P.  562. 

(h)  4  East,  75. 147.  Brooke  v.  WhiUy  1  N.  R.  39a  Lord  Alvan- 
ley's  dictum^  3  B.  &  P.  582,  contra.  See  tit.  Cloods  sold  and  ddtv- 
ered. 

(i)  Stedman  v.  Gooch^  1  Esp.  5.  Puc^ford  v.  Maxwdi^  6  T.K.5SL 
Oiaenson  v.  Morse^  7  T.  R.  64.  [See  Henryr.  Donaghy,  Addison's 
Rep.  39.  iiorel  v.  MerriU if  al,^  Gaines'  Rep.  117.  Scdem  Bank 
r,  OUmcesUr  Bankj  17  Mass.  Rep.  1.] 

(e)  SioancoU  v.  Wesigariky  4  East,  75.    See  tit.  Writy  Part  11.  sec. 

cviii. 

(k)  B.  N.  P.  139.  Harris  v.  Oke,  Winch.  Summ.  Ass.  1759.  In 
BuUer's  N.  P.  139,  it  is  laid  down,  that  if  a  man  declare  upon  a  spe- 
cial agreement,  and  likewise  upon  a  quantum  meruit,  and  upon  the 
trial  prove  a  special  agreement,  but  different  from  what  is  laid,  he 
cannot  recover  on  either  count ;  not  on  the  first,  because  of  the  va* 
riance,  nor  on  the  second,  because  there  was  a  special  agreement  ; 
but  in  a  subsequent  part  of  the  same  paragraph  it  is  intimated,  that 
the  plaintiff  ought  to  have  been  suffered  to  recover  on  the  indMta-' 
tus  assumpsit  count,  provided  the  terms  of  the  special  agreement 
had  been  performed.--(2)* 

count  of  illegal  consideration,  assumrwit  will  lie  on  an  imphed  pro- 
mise to  pay  what  was  justly  due  before  the  special  agreement  was 
made.     Tnurston  v.  Perdvai,  1  Pick.  415.] 

il)  [See  EUis  v.  Wxtd,  6  Mass.  Rep.  321.  Wiseman  if  oL  v.  Lyman^ 
lass.  Rep.  286.  T7^  PeotAe  v.  Ihwdl,  4  Johns.  296.  Johnmm  r. 
Weed  ^  a/.  9  Johns.  310.  Wilson  v.  Fwce,  6  Johns.  110.  PuJtnem 
T.  Lawisy  8  Johns.  389.    MarkU  v.  Hat/iddy  2  Johns.  455.] 

(9)  [Where  there  is  a  count  on  a  special  agreement,  coupled  with 
a  general  count  for  goods  sold,  the  plaintiff  may,  undoubtedly^  aban- 
don his  special  count,  even  ^iter  he  has  attempted  to  prove  it  and 


dare  upon  a  special  agreement,  and  prove  a  special  agree-       Ipabt 
ment,  which  varies  from  that  laid,  and  which  still  remains         it. 
in  force,  the  special  performance  or  rescinding  of  the  agree-  . 

ment  not  having  raised  a  simple  debt  or  duty,  he  cannot  Udebitttuf  m- 
recover ;  for  he  cannot  recover  on  the  special  count,  on  •««np«t--whcn 
account  of  the  variance  ;  nor  on  the  general  count,  since  JTl^ciai  c«a- 
the  terms  of  the  special  agreement  have  not  been  rescind-  utct, 
ed,  or  reduced  by  performance  to  a  mere  duty.     In  Cookt 
V.  Munstone  (V\^  the  plaintiff  declared  for  not  delivering 
thirty-five  chaldron^  oiswl  or  breezey  according  to  a  special 
contract.    It  was  proved  that  the  contract  was  for  the  de- 
lively  of  thirty-five  chaldrons  of  soil  (only),  and  that  the 
pfaintifr  had  paid  21.  5^.,  as  earnest,  and  that  it  had  not 
been  delivered  on  account  of  a  dispute  between  the  par- 
ties as  *  to  the  whsfrf  from  whence  the  soil  should  be  load-  t  97 
ed ;  and  it  was  held,  that  the  plaintiff  could  not  recover  on 
the  special  count,  on  account  of  the  variance,  sail  and 
breeze  being  distinct  things,  nor  upon  the  count  for  money 
had  and  received,  since  the  contract  had  never  been  tc- 
scinded  (m). 

(I)  1  N.  R.  351. 

(n)  See  tit.  Money  had  and  received,  for  the  different  casea  in 
which  a  contract  is  to  be  considered  as  rescinded.  Tomtrs  v.  JEter- 
r«tt,  1  T.  R.  133.  Wtt^Um  v.  Bwms^  Doug.  33.  Pmotr  v.  WtXk^ 
Cowp.  8ia  Q^Us  V.  Edwardsy  7  T.  R.  181.  Hunt  v.  SOk,  5  East, 
449.  Pome  r.  Bacomhj  Doug.  651.  [Mr.  Dav's  note  to  Tottflcr  v. 
Bsare,  1  N.  R.  263.  g.]  But  in  such  case  it  should  be  shown  that 
the  deienclant  has  wduwtarUy  derived  some  benefit  from  the  worft;^ 
for  odierwiae  he  would  be  made  to  pay  for  work  which  he  never 


and  may  then  resort  to  his  general  count.  But  this  can  be 
done  only  where  the  proof  is  adapted  to  the  general  count.  It  caa 
never  be  allowed,  where  the  goods  were,  in  truth,  delivered  under 
a  special  agreement,  and  where  the  plaintiff  might,  beyond  all 
qnestioii,  sustain  a  proper  count  on  the  ^>ecial  agreement.  A  con- 
trary ruke  would  enable  the  plaintiff  in  every  case,  by  his  iftere  ve- 
htion,  to  convert  a  special  contract  into  a  general  indebitatus  a^ 
flompait.  Robertson  v.  Lynch,  18  Johns.  456.  Where  the  plaintiff 
declares  on  a  special  contract,  and  adds  the  general  counts,  if  the 
special  count  is  ruled  insufficient  on  demurrer,  he  cannot  ffive  the 
qiecial  contract  in  evidence  under  the  general  counts,  on  Uie  issue 
of  non  assumpsit.  Culver  v.  Bamety  1  Tyler,  183.  In  an  action  of 
general  indebitatus  assumpsit  for  services  rendered,  the  plaintiff 
eannotgive  in  evidence  an  agreement  to  pay  him  in  specific  arti* 
cles :  lEe  should  declare  on  the  special  agreement.  Br§oks  v.  Soott^s 
Ea^T.  2  Munf.  344.  S.  P.  SpraXt  v.  ^KinneuSy  1  Bibb,  595.  See 
Ktye»  V.  Stone,  5  Mass.  Rep.  391.  ISMe  v.  Mayoy  7  Johns.  132,  and 
Hole  (a)  2d  edition.  Where  the  special  contract  is  still  in  force,  the 
plaintiff  cannot  resort  to  the  general  counts.  Raymond  if  cd.  v. 
Bemardy  12  Johns.  274.  Jennings  v.  Camo,  13  Johns.  94.  Clatk 
V.  SmUky  U  Johns.  326.} 
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PART  Where  the  plaintiff  proves  a  special  agreement  and  work 

IT.         done,  but  not  pursuant  to  such  agreement,  it  is  said  that 

— i-i^.—  he  shall  recover  upon  the  quantum  meruit ;  iot  otherwise  Jie 

Indebitatus  mt-  would  not  be  able  to  recover  at  all  (n).     As,  if  (m  a  qvM^ 

iumiMit.  Effect  ^^  meruit  for  work  and  labour,  the  plaintiff  should  prove 

tn^'*  ^^r*  that  he  had  biiilt  a  house  for  the  defendant,  though  the  de^ 

fendant  shqnld  prove  that  there  was  a  special  agreement 

about  the  building  of  it,  viz.  that  it  should  be  built  at  such 

a  time  and  in  such  a  manner,  and  that  the  plaintiff  had  not 

performed  the  agreement,  yet  the  plaistiff  would  recover 

on  the  quantum  meruit^  although  such  proof  on  the  part  of 

the  defendant  might  be  proper  to  lessen  the  quantum  of 

damages. 

Where  the  plaintiff,  under  a  speciahm^eement,  has  exe- 
cuted the  work  improperly,  since'  he  nas  not  done  that 
which  he  engaged  to  do,  and  which  is  the  consideration  of 
the  plaintiff's  promise  to  pay,  it  seems  to  be  now  settled  (o) 
that  the  plaintiff  must  recover,  if  at  all,  upon  the  quantvi^ 
*  98  meruity  and.  that  he.  cannot  recover  *more  than  tne  value 
of  the  work  and  materials  to  the  defendant  {p)*  And 
where  the  plaintiff  has  executed  his  work  so  ill  that  l^e  de- 
fendant has  derived  no  beneifit  from  it,  or  none  which  ex- 
ceeds in  value  the  sum  which  he  has  paid,  the  plaintiff  is 
'  not  entitled  to  recover  at  all  (j),  even  for  the  labour  and 
materials.  (1) 

Where  a  ouilder  undertook  a  work  of  specified  dimen- 
sions, and  deviated  from  the  specification,  it  was  held  that 

contracted  for,  and  against  bis  assent.    See  £Bu  v.  HamUn^B 
Taunt.  5a. 

(n)  B.  N.  P.  139.    Mr.  JEedfc's  case  at  Oxon.  1744. 

(o)  Batten  v.  BuUer^  7  East,  479.  It  had  before  been  held  that 
the  remedy  of  the  defendant  was  l^  a  cross  action,  and  had  heth 
so  rolled  by  Buller,  J.  in  Broum  v.  Daois^  Taunton  Lent  Ass.  1794, 
where  the  plaintiff  had  built  a  booth  for  the  defendant  on  a  race- 
course  so  ifl,  that  it  fell  down,  and  tiie  defendant  had  paid  part  of 
the  sum  agreed  fer. 

(p)  But  where  this  defence  is  intended  to  be  set  up,  the  defen- 
dant ought  to  give  the  plaintiff  notice  to  that  effect.  Batten  \,Bui^ 
ler,  7  East,  479. 

Jq)  BaaUn  v.  BvUer,  7  East,  479.    EiUe  v.  HamUn,  3  Taunt.  S3. 
TaflY. 

Soudiard's  Rep.  780.] 


^qft  y.  Mabiia$U»  ^Afontngve,  14  Mass!  Rep.  283.    ito«e  v.  Por^ 


(1)  [See  Mr.  Day^s  note  to  Tempkr  v.  JitLacklmn,  3  N.  R.  141 ; 
and  Mr.  Howe's  note  to  Denew  ^.  J!Aieerafi,3  Caiftp.  454,  and  Ame- 
rican cases.there  cited.  CrowninMeld  v.  RMn9on  tf  aLl  Mason's 
Rep.  98,  and  cases  there  referred  to.  MUkr  v.  SmUhy  ibid.  437. 
iS^ef  V.  CtdgvU,  30  Johns.  196.  JBservtt  y.  Orav  %*  oi.  1  Mas&Ren. 
101.] 
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he  could  not  recover  on  a  quantum  meruit  for  work  and  la-        part 
boar  and  materials  (r).  Where  a  special  contract  has  been         it. 
entered  into  for  the  performance  of  a  werk,  according  to  a  ^ 

sneAfication,  and  deviations  are  made  by  mutual  consent, 
the  plaintiff  19  entitled  to  recover,  accoraing  to  the  terms  of 
the  contract  and  specification,  as  fiur  as  they  are  applicable, 
and  upon  a  quantum  meruit  as  to  the  rest  («).  A  lessor  con- 
tracted to  pay  his  tenant,  at  a  valuation,  for  certain  erec- 
tions, pursuant  to  a  plan  to  be  agreed  upon,  provided  they 
were  completed  in  two  months ;  no  plan  was  agreed  upon, 
and  the  lessee  proceeded,  after  condition  broken,  with  die 
assent  of  the  lessor ;  and  it  was  held,  that  the  lessee  might  re- 
cover, as  for  work  and  labour,  upon  an  implied  promise,  aris- 
ing out  of  so  many  of  the  fects  as  were  applicable  to  the  new 
agreement  (t).  Upon  an  indebitatus  assumpnt  for  board, 
schooling  and  clothes,  with  account  on  a  ^[uantum  meruit^ 
*  stating,  that,  in  consideration  that  the  plaintiff  had  taken  ^9Q 
J.  If  .  as  a  scholar  into  an  academy  kept  by  him,  and  that 
he  had  left  it  without  giving  due  notice,  the  defendant  pro- 
mised to  pay  so  much  as  the  plaintiff  reasonably  desired  to 
have,  it  was  held,  thiat  the  plaintiff  was  entitled  to  recover 
for  one  quarter  beyond  the  time  when  /.  fV.  left,  a  quarter's 
notice  not  having  been  given,  according  to  the  original 
terms  of  the  contract  {u).  ^^-^ — \ 

In  order  to  sustain  the  count  for  money  paid,  laid  out  and.  fiiuMy  paid* 
expended  for  the  use  of  another,  the  plaintiff  must  prove, 

JF^t  Thepayment  of  the  money. 

Secondly.  The  assent  of  the  plaintiff,  either  express  or      ^ 
implied,  to  that  payment;  and  in  some  cases  a  previous 
request  (x). 

Hie  plaintiff  must  shew  an  actual  payment  of  money,  or  Paymrat. 
its  equivalent,  and  the  mere  giving  a  security  for  the  pay- 
ment is  not  sufficient.    A  surety  for  the  defendant,  who 
had  bcMsn  discharged  under  an  insolvent  debtor's  act,  was 
to  give  a  bond  and  warrant  of  attorney  as  a  new 


(r)  EIUb  v.  Handeny  3  Taunt.  S^. 

($)  Robtan  v.  Godfrey^  1  Starkie's  C.  375.  Pq^per  v.  Burkmdf 
Feake's  C.  103. 

(i)  Bum  V.  JMEBer,  4  Taunt.  745. 

(m)  EarOw  v.  iViee,  9N.  R.  333.  And  see  QandaU  v.  Poidigny^ 
1  oCaride's  C.  196.  [S.  C.  4  Camp.  375.  In  this  ease,  a  servant 
hired  by  the  quarter,  having  been  discharged  without  sufficient 
sadae  in  the  Hdddle  of  a  quarter,  was  held  entitled  to  his  full  quar- 
lar's  wages,  under  a  count  in  indebitatus  assumpsit  for  work  and 
labour.] 

(x)  Vide  svffo^  93, 
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pjkUT        security  for  tlie  debt ;  and  it  was  held  that  he  could  not 

TV.         hold  the  defendant  to  bail,  as  for  money  paid  to  his  use  (y). 

-■■  So  where  one  of  several  joint  makers  of  a  bill  gave^tne 

holder  a  bond,  and  then  sued  the  rest  for  contribution,  in 
an  action  for  money  paid,  it  was  held  that  the  acticm  i^as 
not  maintainable,  no  money  having  in  fact  been  paid  (z). 
And  it  has  been  held,  that  the  receipt  of  stock  cannot  be 
considered  as  the  receipt  of  mpney,  either  upon  an  agree- 
*  100  ment  to  pay  a  per-centage  on  the  *  receipt  of  money  (a), 
or  in  an  action  for  money  had  and  reteeived  (6). 
Pftjwent  •£  The  damages  to  be  recovered  are  measured  by  the  sum 

themoMy.  which  the  plaintiff  has  actually  paid  at  the  express  or 
implied  request  of  the  defendant.  Where  the  payment  has 
been  compulsory,  the  plaintiff  cannot  recover  more  than 
he  was  under  the  necessity  of  payine ;  and  therefore, 
akhoush  bail  above  may  recover  from  meir  principal  any 
sum  wnich  they  have  iairly  expended  in  endeavouring  to 
take  him,  tliey  cannot  recover  the  costs  which  have  been 

(9)  Taylor  V.  Higgihs^  3  East,  169.  An  allegation  that  a  promis- 
sory note  was  ffiyen  to  W,  in  consideration  of  money  paid  by  him, 
i^  not  supported  by  evidei^pe  of  promissory  note  given  in  consider- 
ation that  he  wpiUd  pay  the  money.  Antory  v.  Merryuwdherj  2  B. 
42^0.573. 

(z)  MaxwtU  V.  Jameson^  2  B.  &  A,  51.  [Cumtmng  v.  HaekUy,  8 
Jol2n8.202.J 

(a)  Jones  ▼.  Brindky^  1  East,  1.    6  East,  182. 

(b)  MghitTtgak  V.  DeviameSy  5  Burr.  2589.  [See  post  p.  1Q7,  note 
{ly]  The  cases  of  Tavlor  y.  Higgina,  and  Maxwdl  v.  Jameson^ 
eeera  to  overrule  that  of  Barclay  v.  Gooch,  2  Esp.  C.  571,  where  the 
plaintiffs  having  become  sureties  for  the  defendant,  and  having  been 
called  upon  after  his  bankruptcy  to  pay  the  money,  gave  their  pro- 
missory note  for  the  amount ;  and  Lord  Kenyon  held,  that  as  the 
club  had  consented  to  take  the  note  as  money  in  payment,  it  was  to 
be  so  considered  for  the  purpose  of  the  action^  and  the  plaintiff  had 
a  verdict,  and  a  new  trial  was  refused  ;  and  see  Jbrad  v.  Daugtas, 
1  H.  B.  239,  where  the  defendants  being  indebted  to  Delvalee,  who 
was  indebted  to  the  plaintiff,  Delvalee  gave  an  order  to  the  plaintiff, 
on  the  defendant's  requiring  them  to  pay  what  was  due  to  him  to 
the  plaintiff,  and  they  accepted  the  order,  but  on  Delvalee's  becom- 
ing bankrupt  refused  to  pay  the  amount ;  and  the  Court  of  Com-; 
mon  Pleas  (Wilson,  J.  dx$9enHenie.)  held,  that  the  defendants  were 
to  be  considered  as  having  received  so  much  money  as  they  owed 
Delvalee  to  the  use  of  the  plaintiff.  Lawrence,  J.  in  the  case  of 
Tayhr  v.  SRgginSy  said,  that  the  case  of  brad  v.  DoufAoM  had 
been  aftprwarcb  disapproved  of  upon  that  point,  and  that  he  had  a 
note  of  the  case,  which  differed  materially  from  that  cited.  Wilson, 
J.althougb  he  differed  from  the  rest  of  the  court  in  their  opinion, 
that  this  was  money  had  and  received,  was  of  opinion  that  tbisWM 
pvidence  under  tb^  count,  upon  IM^  account  stated* 
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occasioned  by  unadvisedly'  rf>^sting  the  payment  of  the        pabt 

debt(c)  '  '—•':.•...  "^• 

Sec(mdly,  assent. — Where  ther^'  vi  rio.  assent ,  either  ex-  ■ 

^  press  or  implied,  the  action  cannot  be^mfiintained,  and 
*iierefore  it  cannot  be  maintained  whWe'tKe.  money  has  *  101 
been  paid  against  the  express  direction  of*  the  party  for 
whose  use  it  is  supposed  to  have  been  paid.     Viiliei^.-two 
parishes  had  been  united,  and  lone  paid  a  joint  sexton}' junl 
afkerwaids  one  claimed  a  right  of  electing  a  separate  set-    .; 
ton,  it  was  held  that  the  other  parish  could  not,   after'* :•/]-. 
notice,  recover  a  moiety  of  the  sum  paid  as  the  sexton's    '  •';'  :..* 
salary,  as  money  paid  to  the  Use  of  the  Seceding  parish  (d). 
So  where  the  holder  of  stock  authorized  his  broker  to  con- 
tract for  the  transfer  of  it,  upon  the  opening  of  the  stock 
which  was  then  shut,  and  the  broker  sold  without  disclosing 
the  name  of  his  principal,  and  the  stock  rising  in  value,  the 
principal  refused  to  transfer,  alleging  that  the  broker  had 
■old  the  stock  at  a  lower  rate  than  he  was  authorized  to  do, 
and  the  broker  paid  the  deficiency  to  the  purchaser,  it  was 
held  that  since  he  had  paid  the  money  witnout  the  consent 
of  the  principal,  and  could  not  be  considered  as  a  guarantee 
for  his  principal,  he  could  not  recover  for  money  paid  to 
the  use  of  the  principal  (e). 

The  defendant's  assent  is  implied  in  all  cases  where  the  AtMotiin^le^ 
plaintiff  is  under  a  legal  obligation  to  pay  the  money 
throuffh  the  de&ult  of  another ;  as,  where  a  surety  is  com-  Surety, 
peUed  to  pay  money  on  the  default  of  his  principal  (/)  (1) 

(e)  FUhar  v.  IW/oiw,  5  Esp.  C.  171.    [S.  P.  Htgdtn  v.  Cahat,  17 

Mass.  Rep.  169.      Vanct  v.  Lancaster^  1  Hayw.  Tenn.  Rep.  130.]  • 

(d)  Shk^  y.  L^uns,  1  T.  R.  20. 

'  f e;  eaktU  T.  JMbfiey,  8  T.  R.  610.  See  also  WUs&n  v.  Caupland,  5 
B.  &  A.  29d.  .  Post.  p.  306.  Money  pmd  by  the  drawer  and  mdorser 
of  a  biU  of  exchange  to  the  indorsee  is  paid  for  the  acceptor.  I^ 
Sagt  V.  Johnson^  Forrest,  23. 

(f)  ST,  R.  310.  ^.  holds  a  lease  under  a  covenant  for  re-entry 
for  noD-repair,  and  under-lets  to  B,  who  undertakes  to  repair  within 
three  months  after  notice ;  after  default  by  B,  A.  may  repair,  and 
recover  the  amount  expended.  CoUey  v.  Strettan^  2  &.  &  C.  273. 
Mie^  the  plaintiff  declared  specially. 

(1)  [Where  money  is  paid  by  a  surety  for  two  principals,  the  law 
inqmes  a  promise  by  each  principal  to  reimburse  the  surety  for  the 
whole  amount  paid.  Duncan  v.  KtWtr^  3  Binney,  126.  But  where  A. 
was^Rirety  in  a  bond  for  B.— «nd  C.  agreed  with  B.  that  if  B.  would 
pay  one  half  of  the  debt,  he  would  pay  the  other  half  on  account  of 
C  and  fi.  accordingly  paid  one  half--it  was  held  that  A.  could  not 
maintain  an  action  agamst  both  principals  to  recover  the  amount 
he  had  paid ;  die  express  agreement  counteracting  the  general  i]n^ 
plieatiojB  oi  law*  iHA    A  surety^  qiM  surety,  cannot  call  on  h^ 
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PABT       The  plaintiff  in  such  case  B^ist.  prove  the  execution  of  the 

IF*  ^      bond,  or  other  instrumnn^i  Vy'^^ic^^  ^^  became  the  surety 

'      for  the  defendant,. aiid-.tltat  he  became  so  at  the  request  of 

the  defendant,.  9i  fhat'he  assented  to  it;(l)  and  that  he 

was  called  upon: 'to'  \aLj  the  money,  and  gave  the  defendnt 

notice  to  pay  h/ 

W^rcf*  there  are  two  sureties,  each  of  whom  has  been 
"  to  pay  part  of  the  debt,  separate  actions  should  be 


•  • 


^  1Q3  bf»jiight  (g)^  unless  the  payment  has  been  *  made  out  of  a 
• ! 'joint  fund  (A).    Where  several  are  sureties  for  another,  and 
'.  *  one  of  them  is  compelled  to  pay  the  whole  debt,  he  maj 
by  separate  actions  compel  the  others  to  contribute  their 
proportions  towards  his  loss  (i).  (2) 
•y  mncy«  Where  a  verdict  has  been  obtained  against  several  in  an 

action  of  assumpsit,  and  the  damages  have  b^n  levied 
upon  one,  he  may  maintain  actions  against  the  rest  for 
money  paid  to  their  use  (i),  and  the  record  will  be  evidence 
against  them  (/).    But  no  action  can  be  maintained  by  one 

(g)  Beard  v.  Boukot,  3  B.  &^  P.  335. 

(h)  Othome  v.  Harper,  5  East,  935;  as  where  the  two  sureties 
joinuy  bonrowed  the  money  which  they  paid,  and  gave  a  j(»Bt  not* 
fiv  it. 

(i)  CowtU  V.  Edwards,  3  Bos.  &  Pul.  368.  [Johnson  v.  Johnson,  11 
Mass.  Rep.  359.  BacAeMer  t.  IVtfte  (^  a<.  17  Mass.  Rep.  464.  The 
People  y.  Duncan,  I  Johns.  311.]  / 

(k)  Merryweaiher  v.  Mxon,  8  T.  R.  186.  fljft  N.  R.  331. 

principal  at  hiw,  until  he  has  actually  paid  the  money.  PoweU  v. 
SmUh,  6  Johns.  349 :  Thus  ifjudgment  be  obtiuned  against  a  suretyi 
who  is  taken  in  execution  and  iSlerwards  discharged  under  an  in- 
aohrent  act,  he  cannot  maintain  an  action  afainst  the  principal, 
without  showing  payment,  or  a  promise  to  indemnify  him  from  all 
damages  and  costs,  %bid.  And  if  the  surety  of  j9,  on  a  bond  given 
for  the  benefit  of «^.  and  his  partners,  pay  the  amount,  he  can  bring 
no  action  against  the  partners,  but  must  look  to  A-  alone.  Ihm  v. 
Qoodriehj  3  Johns.  313.    See  also  :^uby  v.  ChampUn,  4  Johns.  461.] 

(1)  [See  Hassinger  v.  Solms,  5  Serg.  k,  Rawle,  4.] 

S{In  North  Carolina,  one  joint  surety,  who  has  paid  the  whole 
,  cannot  maintain  assumpsit  affainst  the  other,  without  an  ex- 
press promise — but  must  seek  rehef  in  chancery.  Carrington  v. 
Carson,  Cam.  &  Nor.  316.  And  if  a  person  become  surety,  at  the 
vequest  of  another  surety  who  pays  the  debt,  he  is  not  liame  to  the 
latler,  in  law  or  equity,  for  contribution.  Tc^^  v.  Savage,  Vi  Mem. 
Bep.  103.  If  one  surety  in  a  bail-bond  voluntarily  satlsi^  the  judg- 
ment recovered  against  the  principal,  after  execution  issued,  and 
Hem  est  inve$Uus  retumi^,  but  before  scire  facias  seryed  and  en- 
tered, he  cannot  godj^I  contribution  from  the  co-surety,  because 
Ibe  latter  is  thus  deprived  of  the  priinUege  of  surrendering  the  prin*' 
OipaL    SUUia  w.j£rm,  16  Mass.  Bep.  40,] 
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of  several  eo-trespassers,  or  other  wrong-doefs  to  recover       runr 
such  contribution,  for  where  the  transaction  is  illegal  the         it* 
law  will  not  raise  any  implied  assumpsit  (m).     So  where  _ 

the  plaintiff,  in  consequence  of  the  default  of  the  defendant, 
has  been  compelled  to  pay  money  to  relieve  himself,  which 
the  defendant  ought  to  have  paid,  the  defendant's  consent 
will  be  implied ;  as  where  tne  goods  of  the  plaintiff,  a 
lodger  in  the  house  of  the  defendant,  are  distrained  upon 
by  the  landlord,  and  the  plaintiff,  on  de&ult  of  the  deten* 
danVs  paying  his  rent,  pays  the  amount  to  redeem  hi§ 
goods  (n).  where  an  accommodation  acceptor  defends  an 
action  at  the  request  of  the  drawer,  he  may  recover  the 
costs  as  mcmey  paid  to  the  use  of  the  dra^^er  (o).  Where  a 
carrier  by  mistake  delivered  to  B.  the  goods  df  C,  and  J?« 
appropriated  the  goods,  and  the  carrier  on  demand,  and 
without  action,  paid  the  money,  it  was  held  that  he  might 
lecover  against  B.  for  money  paid  to  his  use  (p). 

*  If  one  of  two  debtors  pay.  the  whole  of  a  debt,  the  law  •  i03 
gives  him  a  right  to  recover  a  moiety  in  an  action  for  in  an  iUetnl 
money  paid  to  the  use  of  that  partner,  on  the  ground  ^'•■••rtiwu 
that  both  are  liable  to  pay;  but  if  one  pay  the. whole 
(rf*  a  debt  in  furtherance    of   an    illegal    contract,  he 
cannot  recover  a  moiety  upon  an  implied  contract  to 
repay,  since  no  implied  .contract  Can  arise  out  of  an 
illegal  transaction.      And    although    the    contrary  was 
formerly  held  {q),  it  seems  to  be  now  settled,  that  if  one 

fmj  MBnyuteathtr  y,  Nixon.  8  T.  R.  186. 

fn)  ExaU  v.  Peaindgt^  8  T.  R.  308.  Ship-owners  are  liable  for 
money  advanced  to  the  master  in  cases  of  necessity.  Bocker  v. 
Btuker^  1  8tarlde*s  C.  37.  Even  in  an  English  port,  RMnam  v. 
JCfoH,  7  Price,  592. 

(o)  Howes  Y.  Mmfin,  1  Esp.  C.  163. 

(p)  Bromu  v.  Hodgmm,  4  Tannt.  189.  But  see  SiUs  v.  LiUng^  4 
Camp.  81. 

(q)  In  Fknkney  ▼.  Beynous^  4  Burr.  9069,  the  defendant  had 
given  a  bond  to  the  plaintiff  to  secure  the  amount  of  one  moiety 
ofSfiOOl,  paid  by  the  plaintiff  for  the  difierences  in  certain  illegal 
stock-jobbifag  transactions  for  himself  and  one  Richardson,  in 
which  transactions  the  plcdntiff  and  Richardson  were  jointly  con- 
cerned ;  and  the  cx>urt  held,  that  since  the  bond  was  not  given  for 
the  payment  of  the  composition-money,  which  is  prohibited  by  the 
statute,  but  only  to  secure  the  repayment  of  money  which  the 
phintiff  had  advanced  for  Richardson,  upon  contracts  in  which 
tfaiaj  had  been  jointljrconeemed,  the  bond  was  good. 

tt  was  observed  b^Lord  Kenyon,  A  Petrxe  v.  Mannayj  3  T.  R.  418^ 
fSbAt  the  decision  in  Fcdkney  v.  Beynout  turned  wholly  on  the  con- 
sideration, that  the  action  was  upon  a  bond,  and  that  nothing  had 
been  disclosed  In  the  plea  which  showed  any  iUegaUty  between  the 
l^rdes,  ^  that  they  eonld  not  titke  into  consideration  matter  not 


TAKT       *of  the  parties  pay  the  whole  debt  at  the  express  request 
IT.         of  another  party,  and  upon  a  promise  of  re-payment. 


n, 


.jperly  introduced  by  the  plea.  But  according  to  the  report. 
Burr.  2069,  the  court  seemed  to  have  considered  that  the  agree- 
ment to  repay  was  not  illegal ;  and  see  the  opinions  of  Ashhurst, 
BuUer,  ana  Grose,  Justices,  in  Petrie  v.  Hannay. 

That  case  was  as  follows ;  wS.  and  B.  having  been  engiiged  in 
Btock-jobbing  transactions,  came  to  a  settlement  with  their  broker, 
who  paid  all  the  differences ;  A.  paid  his  own  share  to  the  broker, 
and  drew  a  bill  on  B.  for  his  share,  which  B,  accepted ;  .^.'s  executors 
were  afterwards  sued  upon  the  bill  by  the  broker,  who  recovered  the 
amount,  and  the  executors  afterwards  brought  an  action  for  money 
paid  for  the  defendant's  use.  It  seemed  to  he  admitted  on  all  hands, 
that  the  money  was  to  be  considered  as  paid  with  the  consent  of  the 
defendant ;  and  the  question  turned  upon  the  iUegali^  of  the  trans- 
action. Three  of  the  Judges,  Ashhurst,  Buller,  and  Urose,  were  of 
opinion  that  the  money  was  recoverable,  since  the  action  was  not 
founded  on  any  promise  arising  by  implication  of  law  out  of  the 
illegal  transacuon,  but  on  an  express  subseouent  promise ;  and  they 
considered  the  case  as  undistinguishable  m>m  tnat  of  FaUuuy  v. 
RnnouSf  and  as  standing  upon  the  same  footing  as  if  the  broker  had 
paid  the  amount  with  the  consent  of  the  defendant,  and  brought 
the  action,  or  the  testator  had  himself  paid  it.  Lord  Kenyon  was 
of  opinion,  that.^  and  B,  were  to  be  considered  aaparticipes  crindntSf 
and  that  the  money  was  not  recoverable.  In  &Uers  v*  LobU^j  6 
T.  R.  61,  the  defendant  having  engaged  in  stock-jobbing  transactions 
with  different  persons,  his  broker  paid  the  differences,  and  a  bUl 
was  drawn  by  the  broker,  and  accepted  by  the  defendant,  for  *part 
of  the  sum  awarded  by  the  plaintiff,  and  three  others,  to  be  due 
fit>m  the  defendant  to  the  broker,  on  account  of  these  difierences ; 
and  it  was  held  that  the  plaintiff,  who  was  the  indorsee  of  the  bill, 
and  privy  to  the  transaction,  could  not  recover  upon  it.  And  in 
Bhrown  v.  Turner,  7  T.  R.  630,  where  the  broker  had  paid  the  dif- 
ferences in  stock-jobbing  transactions,  and  the  defendant,  his  em- 
ployer, had  accepted  a  bill  for  the  amount,  the  court  held,  on  the 
construction  of  Uie  act  of  parliament  and  the  authority  of  Steers  v» 
Loihleifj  that  the  plaintiff,  to  whom  the  broker  had  indorsed  the 
bill  after  it  became  due,  was  not  entitled  to  recover.  In  Mitchell 
and  others  v.  CoMwmtj  (3  H.  B.  380,  Buller,  J.  being  absent), 
where  A»  and  B.  had  entered  into  a  partnership  for  insuring  ships 
in  the  name  ofA.,  and  A.  had  paid  the  whole  of  the  losses,  it  waa 
held  that  he  could  not  recover  a  moiety  of  such  payments  from  B, ; 
and  Eyre,  L.  C.  J.  distinguished  the  case  from  those  of  Faikn^  v. 
Meynou»i  and  Petrie  v.  Bannay,  since  those  cases  were  one  step 
removed  from  the  illegal  contract  itself^  and  did  not  arise  immediate- 
ly out  of  it ;  and  Heath,  J.  observed,  that  it  did  not  appear  that  the 
Siyments  had  been  made  by  A,  at  the  request  or  with  the  consent  of 
.  In  the  case  ofAubert  v.  Maze  (2  B.  &  P.  371),  it  was  held  that 
money  paid  by  one  of  two  partners  on  joint  insurances,  could  not 
be  recovered  from  the  other  partner.     Lord  Eldon  in  this  case 

auestioned  the  soundness  o§  ike  decision  in  Betrie  v.  Hannay^  and 
tie  distinction  grounded  upon  an  express  consent  of  the  partner; 
and  Heath  and  Rooke,  Justices,  denied  the  distinction  between  the 
ease  of  mone^  paid  in  a  concern  which  ia  nudum  prohibitum,  and 
where  it  is  paid  in  a  transaction  which  is  malum  in  ae.  The  cases  of 
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^he  cannot  maintain  the  action,  even  upon  the  express       part 
promise.    It  seems  to  be  now  also  settled  on  broad  and         rr. 
satisfactory  principles,  notwithstanding  the  doubts  which  , 

once  prevailed,  that  money  advanced  by  one  person  to  For  an  iU«K«i 
another,  with  a  knowledge  that  it  is  to  be  applied  in  fur-  tr»oia«ti©ii. 
therance  of  an  illegal  purpose,  cannot,  after  it  has  been  so 
applied,  be  recovered. 

in  the  late  case  of  Cannan  v.  Bryce  (r),  which  was  an 
action  to  recover  money  lent,  and  applied  by  the  borrowei 
for  the  express  purpose  of  settling  losses  on  illegal  stock* 
iobbinff  transactions,  to  which  the  lender  was  no  partyi 
It  was  held,  on  very  broad  principles,  that  such  an  action 
could  not  be  maintained.  The  distinction  between  malum 
frohUnium  and  malvm  in  <€,  was  denied.  It  was  said,  that 
if  it  be  unlawful  in  one  man  to  pay  the  money,  how  can  it 
be  lawful  in  another  to  furnish  him  with  the  means  of  pav- 
ment ;  and  it  was  held,  that  the  case  was  not  distinguish- 
able in  principle  from  that  of  the  druggist,  who  sold  to 
the  brewer,  for  the  purpose  of  being  mixed  with  beer,  cer* 
tain  dniffs,  which  the  latter  was  prohibited  by  act  of  par* 
liament  m>m  mixing  with  the  beer  («^. 

Whei9  an  officer  permitted  a  prisoner  to  go  at  lar^e, 
on  his  promise  to  pay  the  debt,  in  consequence  of  which 
the  officer  himself  was  obliged  to  pay  the  creditor,  it  was 
held  that  he  could  not  recover  the  money  from  the  debtor, 
having  been  ^ilty  of  a  breach  of  duty,  from  which  ha 
could  not  derive  a  cause  of  action  (t). 

Money  lent, — ^A  promissory  note  given  by  the  defen-  MoMf  imt* 
dant  to  the  plaintiff  is  evidence  under  this  count  (u ),  since 
the  note  imports  the  maker's  having  so  much  monev  of 
the  payee's  in  hia  hands.  The  mere  circumstance  *  ot  the  *  106 
defendant  having  received  money  from  the  pluntiff  is 
jTim&  facie  evidence  of  the  payment  of  an  antecedent  debt, 
and  not  of  the  loan  of  money  (o). 

So  the  receipt  of  money  by  the  defendant,  on  a  checque 

BoM  V.  Eodgwn  (6  T.  R.  405.),  and  SuOiwam  v.  QreauM  (Park  on 
Insurance,  8),  were  also  relied  upon  by  the  court  as  strong  instaViGas, 
to  show  that  the  court  would  not  assist  a  plaintiff  in  enforcing  an 
amement  which  is  contrary  to  law.    [See  13  Veo.  313»    14  v  es. 

(r)  BB.^k.  179. 

($)  lioNgfan  fc  odiers  v.  ThLf^hte  k,  others,  1  M.  At  8.  508. 

ft)  Pitcfccr  V.  BmUy,  8  East,  171. 

(u)  Sk»ry  v.  ^Otnt,  2  8tr.  719;  B.  N.  P.  135,  137.  Hsmf  V. 
JAfflilftad^l  Burr.  373.    [J^idciie  v.  iMrutr,  1  Hayw.  400.) 

(o)  Wdak^.  SuAonh  1  Staride's  C.  474 
VOL.  n.  12 
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FiiiT        drawn  by  the  plaintiiT  on  his  banker,  primA  facie  imports  ft 
ly.         payment,  and  not  a  loan,  and  is  not  evidence  to  go  to  a 
■!■.   ..  jury,  unless  the  plaintiff  can  give  evidence  of  money  trans- 

actions between  himself  and  the  defendant,  from  which  a 
loan  can  be  inferred,  or  of  some  application  by  the  defen- 
dant to  borrow  money  (x). 

Interest  cannot  be  recovered  without  proof  of  a  con- 
tract to  that  effect,  express  or  ttoplied,  or  unless  a  written 
security  be  given  for  the  payment  of  the  money  at  a  time 
specified  (v). 
M«iieyha4aBd      Under  the  count  for  money  had  and  received  the  plain- 
recaiTed.  tiff  must  prove,  1st,  the  receipt  of  money  by  the  defendant; 

2ndly,  that  it  was  received  to  his  own  use,  t.  e.,  his  title 
to  it. 
Actual  recaipt  It  must  be  proved  that  the  money  came  into  the  hands 
•ftktf  money,  of  the  defendant.  And  therefore  the  action  is  not  main- 
tainable against  one  of  two  grantees  of  an  annuity,  (upon 
failure  of  the  annuity-deed  for  want  of  a  memorial,) 
who  was  a  mere  surety,  and  had  received  no  part  of  the 
consideration  {z).  No  more  than  the  net  sum  which 
the  defendant  has  received  without  interest  can  be  re- 
covered (a).     A  bill  of  exchange,  payable  to  the^order  of 


.«'«" 


(x)  Cory  V.  Gerrtshj  4  Esp.  9.  [See  Ctuhing  v.  Gore  tf  oL  IS 
Mass.  Rep.  74.] 

f)_CaUon  V.  Braggy  15  East,  223.    But  see  Trtlawny  v.  TTtamoff 
303,  and  tit  interest, 

(z)  StraUon  v.  RatiaUy  2  T.  R.  366.  And  see  SchiOey  v.  Damd^ 
2  B.  &  P.  540.  Vide  etiam,  Edgar  v.  FnoUr,  3  East,  f&L  Where 
•^.  obtained  possession  of  the  goods  of  B.,  delivered  by  him  to  C, 
to  be  sold  at  a  fixed  price,  and  at  the  time  when  the  goods  were  to 
have  been  returned,  or  the  price  paid,  refused  to  do  either,  and  C, 
under  threat  of  an  action,  paid  the  fixed  price  to  B.,  it  was  held 
that  C  might  recover  the  amount  from  A,  Longchatnp  v.  Kenny^ 
Doug.  137,  3d  edit.  Secus,  where  the  goods  are  delivered  with  a 
different  view,  as  to  prevent  a  distress.  Leery  v.  GoodBon^  4  T.  R. 
687. 

•^.,  being  a  creditor  of  B.,  and  B.  being  a  creditor  of  C,  for  mo- 
ney had  and  received  by  C.,  it  was  agreed  by  all  parties  that  C 
^ould  pay  the  debt  to  Ji. ;  held,  that  .3.  might  recover  against  C. 
for  money  had  and  received  to  his  use.  WtUon  v.  Coupland, 
5B.&A.22a 

Where  goods  were  consigned  to  A.  and  B.,  in  return  for  goods 
flent  out  by  the  plaintiff,  wiSi  orders  to  sell  and  hold  the  proceeds 
to  the  order  of  the  defendant,  who  had  a  lien  on  the  goods,  it  was 
held,  that  the  plaintiff  could  not  recover  the  surplus  from  the  de- 
fendant. 7\nani  v.  Mackintosky  4  B.  &  A.  594.  So  money  paid  aa 
an  advance  upon  consignments  to  partners  of  the  plaintin  cannot 
be  recovered  as  money  had  and  received  to  the  plaintifiT's  use. 
Ckeap  V.  Cramondy  4  B.  &  A.  663;  Watigh  v.  Carver^  2  H.  B.  235: 
but  see  Muirhead  v.  Satter^  cited  4  B.  «(  A.  664. 

(fi)  1  B.  I»  P.  29$. 
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the  drawer,  is  evidence  in  an  action  by  the  drawer  against       past 
the  acceptor  of  money  bad  and  received  by  the  latter  to  it. 

the  use  of  the  drawer  (6).    The  receipt  of  provincial  notes  ^.......^-.... 

by  the  ^defendant^  which  he  has  received  as   money,  is  *  i07 
evidence  of  a  receipt  of  money  by  him  (c)  (1). 

Upon  a  count  for  money  had  and  received  by  the  de-  Receipt  •fik* 
fendant  to  the  use  of  the  plaintiflf,  the  latter  may  prove  the  "^^■•^ 
receipt  of  money  by  the  defendant  and  his  deceased  part- 
ner, and  also  the  receipt  of  money  by  the  defendant  him- 
self to  the  use  of  the  plaintiff;  for  every  partner  is  liable 
lor  the  w^hole,  and  the  proving  that  another  person,  to- 
gether with  the  defendant,  received  the  money,  does  not 
negative  the  allegation  that  the  defendant  himself  received 
it,  and  therefore  there  is  no  variance  (cf). 

Where  A.  sent  bills  to  £.,  his  banker,  directing  him  t» 
pay  part  of  the  produce  to  C,  and  B,  refused  to  act  upon 
the  order,  but  received  the  produce  of  the  bills,  it  was  held 
that  C.  could  not  maintain  an  action  against  B.  for  so 
much  money  had  and  received  to  his  use,  since,  as  between 
the  plaintiff  and  defendant,  there  was  no  |>rivity,  either 
express  ox  implied  (e^.  But  where  money  was  paid  into  a 
banking-house,  for  tne  purpose  of  taking  up  a  particulai 
bill  then  lying  there  for  payment,  although  the  banker's 
clerk  said  at  we  time  that  he  could  not  give  up  the  bill, 
but  took  the  money,  it  was  held  to  be  money  had  and 
received  to  the  use  of  the  owner  and  holder  of  the  bill, 
and  that  it  could  not  be  applied  by  the  bankers  to  the 
general  account  of  the  acceptor,  who,  had  paid  the  mo- 

Where  money  has  been  received,  with  directions  to 

^)  ThmMQ/n  v.  Morgan,  3  Camp.  101.  And  see  BHU  of  J51i> 
fkangt. 

(e)  Piekard  ▼.  Bankes,  13  East,  20.  And  even  in  a  criminal  ease, 
on  an  indictment  for  obtaining  money  by  means  of  a  false  token,  the 
receipt  of  a  bank-note  of  the  amount  baa  been  held  to  be  evidence 
to  the  jury  of  the  receipt  of  the  money  at  the  Bank. 

(dj  Bichardt  v.  Heather,  1  B.  &  A.  29,  in  which  the  doctrine  laid 
down  in  Spaldir^  v.  Murt  and  others,  6  T.  R.  363,  was  overruled. 

(e)  ^^ianw  v.  JBverctt,  14  East,  582. 

(f)  De  BemaUa  v.  JFWfer,  14  East,  590,  in  note.    [See  HaU  v. ' 
JIfopvlOfi,  17  Mass.  Rep.  579.] 


■*." 


(1)  [In  Barnard  v.  fFhiUng,  7  Mass.  Rep.  353,  it  was  held  that  a 
eount  ibr  money  had  and  received,  must  be  for  cash,  and  not  for 
bank  biUs.  And  assnmpsit  for  money  had  and  received,  monev 
paid,  Sic,  will  not  lie  where  properhf,  not  money,  has  been  receive^ 
paid,  &c    LuekU  v.  Bohannany  3  Bibb^  378.] 
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PABT       pay  it  to  another  in   discharge  of  a  bill,  but  the  order 
IT.        18  revoked  be  fere  payment,  and  the  receiver  is  directed 

i.——.*...—  *  to  hold  it  for  another  purpose,  the  holder  of  the  bill 
«  108  cannot  maintain  this  action  (/). 

Proof  of  th«    '      The  plaintiff  can  recover  no  more  than  the  net  sum 

pUintiff't  titu  received,  v^rithout  interest  {g). 

to  tio  nonoy.  ^ ^j^^  y^  plaintiff's  title. — ^The  assignees  under  a  joint 
conmiission  asainst  A.  and  B.  cannot  recover  monev  paid 
by  B.  before  his  own,  but  after  A.*8  bankruptcy,  either  as 
money  had  and  received  to  the  use  of  the  bankrupts  before 
the  bankruptcy,  or  to  the  use  of  the  assignees  since  (A). 

Where  money  has  been  paid  into  the  hands  of  a  iruftee 
(br  a  specific  purpose,  it  cannot  be  recovered  so  long  as 
^he  trust  subsists,  except  according  to  the  terms  of  the 
trust.  Thus,  money  deposited  by  litigating  parties  in  the 
hands  of  a  trustee,  in  trust  for  the  party  entitled,  cannot 
be  sued  for  except  by  the  party  entitled  (t).  Where  mo* 
ney  has  been  deposited  with  an  attorney  to  conduct  a  par* 
ticular  suit,  it  cannot  be  recovered  till  the  specific  purpose 
be  proved  to  be  at  an  end  {k). 

The  action  ^or  money  had  and  received  resembles  a 
bill  in  equity  (/);  and  wherever  the  defendant  has 
received  money,  to  which  the  plaintiff  is  in  justice  and 
equity  entitled,  the  law,  it  is  said,  implies  a  debt,  and 
gives  this  action  qutisi  ex  contractu  {m)*    And  therelbie 

If)  Siewari  ▼.  Fry,  7  Taunt.  389;  1  Moore,  74. 

(g)  Walker  v.  ConttabU,  1  B.  &;  P.  306.  Tappenden  v.  RanML 
9B.&^P.467. 

(h)  Smith  V.  Goddardy  3  B.  &  P.  465.  But  being  joint  assignees 
of  both,  they  might  have  recovered  for  money  had  and  received  to 
the  use  of  either.  But  ov.  whether  they  could  join  such  a  count 
with  a  count  for  money  had  and  received  to  the  use  of  both,  since 
the  sums  recovered  would  go  to  separate  funds. 

(i)  Ktr  V.  0$homt,  9  East,  378. 

(h)  Cawt  ▼.  RdbtrU,  Holt's  C.  500. 

(I)  Per  Ld.  Mansfield,  Cowp.  795.  Hie  action  does  not  lie  against 
a  sheriff  for  not  paying  rent  due  on  an  execution  against  the  tenant! 
Ortin  V.  Anutin,  3  Camp.  960.  Where  the  pliuntiff  and  defendant 
•ach  paid  A.y  a  witness,  his  expenses,  the  loser,  after  paying  the 
winner  his  taxed  costs,  cannot  recover  from  Ji^  for  money  had  and 
received.  CrompUm  v.  KiUton,  3  Taunt.  SE30 ;  Btr.$on  v.  SthmidtT^ 
I  Moore,  76. 

(m)  Per  Ld.  Mansfield,  Mo»t8  v.  MacfaHane,  2  Burr.  1008.  Per 
Lord  EUenborough,  (4  M.  Ad  S.  478.)  the  action  is  maintainable 
wherever  the  money  of  one  man  has,  without  consideration,  got 
into  the  pocket  of  another. 

Two  churchwardens  elected  for  the  township  B,  may  maiBtain 
the  ftction  i^ainst  the  lat^  churchwardens  of  that  township,  with* 
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the  plaintiff  is  entitled  to  recover  where  he  can  ahow       part 
that  the  defendant  has    received    money  belonging    to  it. 

^him  under  any  fraud,  false  colour  or  pretence  ;  as,  that  „  , 

he  has  received  the  rents  of  the  plaintiff's  estate  (n),  under  *  109 
pretence  of  title,  or  as  an  intruder  into  the  plaintiff's  of- 
fice (o)  ;  and  the  title  to  the  office  may  be  tried  in  such  an 
action  (p).  But  in  such  case  the  plaintiff  cannot  maintaiii 
the  action  unless  he  has  a  legal  title  to  the  profits  so  re- 
ceived  by  possession  of  the  office  ;  and  therefore  the  no* 
minee  of  a  perpetual  curacy  cannot  maintain  an  action  for 
money  had  and  received  against  an  intruder  before  he  has 
been  licensed  (^),  although  it  would  be  otherwise  in  the 
case  of  a  donative  (r).  So  the  action  will  not  lie  to  recov- 
er mere  gratuitous  aonatioru  to  an  intruder,  such  as  aie 
given  by  strangers  for  showing  a  church  (s). 

So  the  plaintiff  may  recover  in  any  case  where  the  de-  Monef  •biaiBr 
fendant  has  by  fraud  or  deceit  received  money  belonging  ^  ^^  dewiu  ^ 
to  the  plaintiff,  for  he  may  wave  the  tort,  and  rely  upon     *'*'  ^  ^' ' 
the  contract  wluch  the  law  implies  for  him ;  as  where  the 
plaintiff's  clerk  having  received  bills  from  customers  for 
the  plaintiff,  pavs  them  over  to  the  defendant  to  effect  ille« 
gai  insurances  (t).    Where  A,  under  frdse  pretences,  pro- 
cured a  bill  of  exchange  *  from  B.  and  A.^a  assignees  re-  •no 

out  i<Miun^  the  other  late  or  present  churchwardens  for  the  rest 
of  the  parish,  separate  rates  heinc  made  for  the  several  town- 
flhipe.    AiOe  v.  ThamaM,  3  B.  &  C.  371. 

(n)  For  io  such  case  an  action  of  account  will  lie  ;  and  whenever 
an  account  will  lie,  an  action  of  indehitatus  a$sumpnt  will  lie.  jfrit 
V.  Stukdy,  2  Mod.  260;  1  Salk.  9. 

(o)  An$  v.Stnkd^,  dMod.2G0;  T.Jon.  136 ;  2  Lev.  245 ;  3  Shew. 
21.    1  Freem.  473, 478. 

(p)  Ibid,  and  2  Vent.  170  ;  7  Mod.  147. 

(c)  PoweU  V.  MUbanhy  1  T.  R.  309,  n.  R.  v.  BUkop  tf  Chmhr^  1 
T.M.403. 

(r)  IBd.    For  there  the  title  accrues  upon  mere  nomination. 

(m)  Bojfter  y.  Dodiwarik^  6  T.  R.  661.  [See  8  Taunt.  265.  2 
Moore,  247.] 

(i)  Clarke  v.  .S%^,  Cowp.  197.  lAgktbf  v.  ClmuUmy  1  Taunt.  112. 
Bodes  V.  Vandspui,  5  East,  39,  n.  See  B.  N.  P.  130,  Kikhen  v. 
CampMl^  where  goods  were  sold  under  an  execution  after  an  ac| 
of  bankruptcy  committed.  B.  N.  P.  131.  See  Tlumas  v.  Whip^  B. 
N.  P.  130^  where  Parker,€h.  J.  said  he  knew  of  two  cases  onh  where 
the  plaintifiT  had  not  such  election ;  the  one  was  in  case  of  money 
won  at  play,  and  the  other  in  case  of  money  paid  by  a  bai^ura^ 
(though  on  a  valuable  consideratioQ,  after  an  act  of  bankniptcv 
committed) ;  for  you  cannot  eonfirm  the  act  in  parti  and  impe»Jt 
itfi>r  ihereet.. 
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PABT       eeived  the  amount,  it  was  held  that  B.  might  recover 
IT.         against  the  assimees  for  money  had  and  received  (u). 
•»..-...—.      In  the  cajse  in  Arts  v.  Stukdy  (x)  it  was  said  b^  the  court, 
By  one  claim-  that  indebitaius  assumpsit  would  lie  for  rent  received  by  one 
fog  title.  ^}|o  pretended  a  title,  because  an  action  of  account  would 

lie.  But  this,  it  should  seem,  must  be  understood  of  rent 
received  from  a  lawful  tenant,  where  an  ejectment  cannot 
be  brought,  for  it  seems  that  an  action  of  account  does  not 
lie  against  a  disseisor,  or  other  wrong-doer  (y).  And  it 
has  been  held,  that  an  action  of  assumpsit  for  rents  receiv- 
ed would  not  lie  against  a  defendant,  who  claimed  title  to 
the  premises  (z). 
Artdd*  So  it  was  held  that  a  woman  might  recover  against  a 

man  who,  having  a  wife  alive,  pretended  to  marry  her,  and 
received  the  profits  of  her  estates  (a). 

Where  a  creditor  of  a  bankrupt  received,  in  common 
with  the  rest  of  the  creditors,  a  composition  of  85.  in  the 
pound,  and  then  recovered  the  whole  amount  in  an  action 
on  a  bill  which  he  held  as  a  security  for  the  debt,  it  was 
held  that  the  bankrupt  was  entitled  to  recover  the  amount 
as  money  had  and  received  to  his  use  (6). 
Bnnw,  So  the  plaintiff  may  show  that  he  has  been  conopelled  by 

duress  to  pay  money  to  the  defendant ;  as  that  he  was 
obliged  to  pay  an  exorbitant  demand  to  retrieve  his  goods 
*  111  from  pawn  (c),  or  to  procure  his  admission  *  into  a  copy- 
hold (d).    So  it  lies  to  recover  money  levied  under  a  con- 

(u)  Harriwn  v.  Walker,  Peake's  C.  111.  See  WUlis  v.  Freeman^ 
IS  East,  656.  So  senMtj  where  a  lej^ntee  obtains  payment  from  an 
executor  by  fraud.  Croekford  v.  Wxnier,  1  Camp.  iS4.  And  see 
Ikgan  r.  Shte,  2  Esp.  C.532.  Brittaw  v.  Ikulmafh  Peake,  C.  923 ;  I 
Esp.  G.  173.  S.  C. 

fx)  3  Mod.  960. 

fy)  Bac.  Ab.  Accompt,  B. 

(z)  By  Wilson,  J.  in  Cunninf^am  v.  LawrentSi  1  Bac.  Ab.  960, 
5th  edit,  in  note ;  and  he  nonsuited  the  plaintiff.  And  see  Use  and 
Oecapaiioii;  and  below,  p.  Ill,  n.  (g), 

(a)  1  Salk.  98. 

(h)  Sioek  V.  JIfotoffon,  1  B.  &  P.  98a 

(e)  AsOmf  v.  Reynolds,  Str.  915 ;  B.  N.  P.  139.  The  court  said 
that  it  was  a  payment  by  compulsion,  for  the  plaintiff  might  have 
had  such  an  immediate  want  of  his  goods,  that  an  action  of  trover 
would  not  have  answered  his  purpose  ;  and  the  rule  volenii  nonJU 
ii^wia  holds  only  where  the  party  has  a  freedom  in  exercising  his 
wilL  Fibaroy  v.  Gwyllim,  1  T.  R.  153 ;  aliter,  where  there  is  no  im- 
mediate and  urgent  necessity  for  the  redemption  of  goods,  or  pre- 
servation of  the  person.    fViMom  V.  Hotim,  6  Esp.  96,  n. 

(d)  Leake  v.  Lord  Pigot,  Staff.  Summ.  Afl8«  Sel.  N.  P.  75.  80 
alio  it  lies  to  recover  money. 
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viction  \vhich  has  been  quashed  (e),  or  money  which  hag       pabt 
been  paid  to  a  revenue  officer  to  procure  the  release  of        it. 
goods  seized  as  forfeited  (/),  but  which  were  not  Uable  to  .....i_i..«.». 
be  seized.    The  plaintiff  cannot,  however,  substitute  this 
form  of  action  for  the  more  appropriate  ones  of  trespass  or 
replevin,  when  they  are  the  specific  remedies  provided  by 
the  law  for  the  particular  grievance  {g^    And  therefore 
where  the  proprietor  of  catfle  wrongfully  distrained,  pays 
money  in  order  to  obtain  the  possession  of  them,  he  can- 
not recover  it  in  an  action  for  money  had  and  received, 
but  must  proceed  in  replevin  or  trespass  (A).     So  it  is  if  a 
tenant,  under  threat  of  distress,  pays  more  rent  than  ifi 
due  (t).     But  it  was  held  by  the  Court  of  Common  Pleas, 
in  a  subsequent  case,  that  the  action  lies  to  recover  money 
which  has  been  obtained  through  fear  of  process  by  dis- 
tress by  an  excess  of  authority,  although  it  has  been  paid 
over  to  a  third  person,  who  *  was  the  proper  officer  to  whom  *  1 19 
it  should  have  been  paid,  in  case  the  distress  had  been  le- 
gally made  (A:). 

So  where  money  has  been  paid  under  a  mistake  to  one  ifittAke* 
who  is  not  entitled  to  receive  it,  and  who  has  no  claim  in 
conscience  to  retain  it  (/) ;  as  where  money  is  paid  to  the 
assignees  of  a  bankrupt  by  a  debtor  to  the  bankrupt,  with- 
out claiming  a  set-oil  due  to  him  (m).  And  so  it  was  held 
where  the  defendant,  supposing  himself  to  be  the  legal  re- 
presentative of  a  lessee  for  years,  sold  the  term,  and  deliv- 
ered the  lease  to  the  plaintiff,  who  was  afterwards  ejected 
by  the  rightfiil  administrator  (n).    But  money  paid  under 

(e)  Feitham  v.  Ttrry,  B.  N.  P.  131,  cited  Cowp.  419 ;  1  T.  R.  967. 

(f)  Irving  V.  WUsan,  4  T.  It  485. 

(g)  Where  defendant  claims  title,  an  action  of  omuimsU  for  the 
rents  will  not  lie  against  him  {supra,  p.  110) ;  and  semble,  he  ought 
to  hring  ejectment,  or  if  ejectment  cannot  be  brought,  an  action 
against  the  tenant  who  paid  the  rent  in  his  own  wrong.  Cunning'^ 
ham  V.  LawrtiUsy  1  Bac.  Ab.  260.  And  in  an  action  for  use  and  oc- 
cupation by  a  stranger,  the  title  cannot  be  tried.  Morgan  v.  «^iii- 
hrose,  Peake's  Ev.  sSd.  And  see  Stapl^ld  v.  Yewd ;  and  Sadler  v, 
Evans,  B.  N.  P.  133,  if  injra,  113.    4  Bur.  1984. 

(h)  lAndon  v.  Hooper,  Cowp.  414. 

(i)  Kmbbs  V.  HaU,  1  Esp.  C.84.    Lothianv.  Hendenon,  3  B.  &  P. 

fk)  Snowden  v.  Davis,  1  Taunt.  359.  [9  Johns.  901,  BMev  Y. 
Gelston.] 

(I)  BonneU  ▼.  FouU:es,  2  Sid.  4.    Cripps  y.  Reade,  6  T.  R.  606. 

(m)  Biu  ▼.  Diddnson,  1  T.  R.  285.    Hodgson  y.  fFUHams,  6  Esp. 

(n)  Cripps  ▼.  Siode,  6  T.  B.  606. 
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PABT       a  knowledge  of  all  the  (acts  cannot  be  recovered  on  the 
tv.         ground  that  the  plaintiff  mistook  the  law  (o).  (1) 
^..•,.ii-.«.i...      Where  the  captain  of  a  king's  ship  brought  home  in  her 
Mifukc  of       public  treasure,  upon  the  public  service,  and  also  treasure 
^^*  of  individuals  for  his  own  emolument,  and  received  freight 

for  both,  and  paid  over  one  third  of  it  (according  to  the 
usual  practice^  to  the  admiral,  and  having  afterwards  dis- 
covered that  tne  law  would  not  have  compelled  him  to  pay 
the  third,  brought  an  action  against  the  executrix  of  the 
admiral  to  recover  it  back  ;  it  was  held,  that  he  could  not 
lecover  back  the  private  freight,  because  the  whole  of  that 
transaction  was  illegal,  nor  tne  public  freight,  because  he 
had  paid  it  under  a  full  knowledge  of  the  facts,  although 
under  ignorance  of  the  law,  and  because  it  was  not  against 
conscience  for  the  executrix  to  retain  it  (p).  (2)  Where 
money  has  been  paid  by  mistake,  which  the  law  would  not 
have  compelled  the  plaintiff  to  pay,  but.  which  in  equity 
^113  and  conscience  he  *  ought  to  have  paid,  he  cannot  recover 
it  (a).  As  where  he  pays  a  debt  otherwise  barred  by  the 
Statute  of  Limitations,  or  a  debt  contracted  during  his  in- 
fimcy  (q). 

A  plaintiff  who  has  paid  the  whole  of  an  attorney's  bill, 
cannot  after  taxation  recover  the  sum  deducted  from  the 
bill  (r).  Where  a  tenant  omitted  to  deduct  the  property- 
tax  out  of  his  rent,  it  was  held  to  be  a  voluntary  payment, 
which  he  could  not  recover  back  (5). 

(0)  BWne  V.  Lumiey^  3  East,  469.  Lowry  ▼.  Bourdieu,  DougL 
467.  Chatiidd  v.  PaxUm^  cited  3  East,  470.  See  also  Gomertf  y. 
Bond,  3  MU  &  S.  378.  Part  IV.  1690. 

(p)  Sir  C.  Brisbane  y.  DacreSf  5  Taunt  143 ;  and  see  Skvtne  v. 
I^nck,  13  East,  38. 

(a)  Biu  v.  Dickinson,  1  T.  R.  386. 

(q)  1  T.  R.  366.    3  Fonb.  5.  n. 

(r)  Gotoer  v.  Popkin,  3  Starkie's  C.  85. 

(9)  Denhjf  v.  Moore,  1  B.  &  A  133.    [3  Moore,  378.  S.  P.] 

:i)  [See  Eyans'  Pothier,  Appendix,  386—407.    ElHng  v.  Scott,  3 

hns.  165.     Warder  if  al.  y.  Tudter,  7  Mass.  Rep.  449.     Garland 

V.  Salem  Bank,  9  ib.  408.     Grain  v.  Colwell,  8  Johns.  384.    Donald- 

ton  v.  Meano,  4  Dallas,  109.    Selw.  N.  P.  (Wheaton's  ed.)  tit.  A- 

oumpsitJ] 

(3)  [Where  a  aheriff  claimed  as  of  right,  upon  a  warrant  lasued 
by  him  in  the  execution  of  his  office,  a  larger  fee  than  he  was  en- 
titled to  by  law,  and  the  attorney  paid  it  in  ignorance  of  the  law — 
it  was  held  that  the  latter  might  maintain  an  action  for  money  had 
and  received,  for  the  expenses  paid  above  the  legal  fee,  or  might 
set  off  the  same  in  an  action  by  the  sheriff  against  him.  Dew  v. 
Par8on$,  3  B.  &  A.  563.  This  was  held  not  to  be  a  voluntmy  pay- 
ment.   See  Hatt  V.  iSftuftx,  4  Johns.  340.] 
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BY  AN  AGENT.  113 

It  is  a  general  rule,  that  if  money  be  paid  to  an  agent  for       takt 
the  use  of  his  principal,  the  agent  who  has  paid  it  ovor  in         it.   ^ 
not  liable  to  an  action ;  for  it  would  be  unjust  that  he  - 

should  lose  by  the  mistake  of  another  (t) ;  and  the  party  Money  recew- 
wfao  made  the  mistake  has  his  remedy  against  the  princi-  t^bj  an  agent, 
pal.     But  if  the  party  correct  his  mistake  before  the  agent 
has  paid  it  over,  the  agent  cannot  after  notice  pay  it  oyer 
without  making  himself  liable.      To  make  this  defence 
available  it  must  appear  that  the  money  was  paid  to  th#  ' 

agent  expressly  for  the  use  of  the  person  to  whom  he  hafl 
so  paid  it  over  (u). 

Where  an  agent  receives  monej  for  his  principal  under 
a  claim  of  ri^ht,  as  for  tithe,  the  right  of  the  principal  can* 
not  be  tried  m  an  action  against  the  agent,  if  he  can  show 
the  least  colour  of  right  in  the  principal ;  as  for  instance, 
his  having  been  some  time  in  possession  (x). 

*  Where  money  is  deposited  with  an  agent  of  the  party*  *  114 
his  authority  is  in  general  revocable  ;  and  after  counter* 
mand,  the  principal  is  entitled  to  recover  it.     Thus  the  au- 
thority of  a  stake-holder  may  be  revoked  before  the  deciaioQ. 
has  t^en  place  (y),  and  the  stake  recovered. 

(t)  See  HarsefaU  v.  Hardley,  3  Moore,  5.  If  A.  give  a  letter  of  at^ 
torney  to  B.  to  receive  money  from  C,  and  bring  an  action  againat 
C^  C.  cannot,  except  in  mitigation  of  danmffes,  show  that  he  has 
paid  money  to  B,  smce  the  action  brought,  tor  the  bringing  the  ac- 
tion J8  a  revocation  of  the  authority.    B.  N.  P.  153.    12  Mod.  409. 

(u)  Snowden  v.  Davis^  1  Taunt.  359.  Nor  will  the  defence,  th*l 
the  money  has  been  paid  over  b^  the  af  ent,  be  available  where  it 
has  been  corruptly  received.  MUer  v.  Arisy  Selw.  N.  P.  88.  n.  See 
Sadler  v.  Evans,  4  Bur.  1984.  BuUer  v.  Harrxaon,  Cowp.  565.  Caino- 
bdl  V.  HaU,  Cowp.  a04.  Pond  v.  Undenoood,  2  Ld.  Ray.  1210.  It 
is  no  defence  by  an  agent,  who  has  received  money  for  his  princi- 
pal, that  the  party  who  paid  it  could  not  have  been  compelled  fe 
pay  it.     Part  IV.  120. 

An  action  does  not  lie  against  an  officer  of  the  revenue  in  reiEqpect 
of  over-payment.  WkUbnad  v.  Braokahank,  Cowp.  69.  Or  againat 
a  known  agent :  the  remedy  ought  to  be  against  the  auperior*  Per 
Lord  Kcnyon  in  Qre€fw>ay  v.  mrd,  4  T.  R.  554.  See  Part  IV.  61. 
1620. 

(r)  Stajdefidd  v.  Tewd,  Tr.  27  Geo.  II.  Cor.  Lee,  C.  J.  B.  N.  F, 
133.  But  if  .^.  receive  quit-rents  for  W.,  and  after  notice  to  A.  not 
to  pay  the  money  over  to  W,y  because  it  is  not  due,  and  he  after- 
wards pay  it  over,  the  action  lies.  Sadler  v.  Evans^  B.  N.  P.  138. 
[See  PoUer  v.  Bemis^  1  Johns.  515.] 

(y)  Although,  as  it  seems,  the  wager  be  legal,  for  the  situatien  of 
the  stake-holder  does  not  differ  from  that  of  an  arbitrator,  who8» 
authority  is  countermandable.  See  EUham  v.  Kingafnan,  1  B.  &  A. 
68;},  ^  vid.  infra^  120.  AUter,  where  the  wager  has  been  determin- 
ed against  the  plaintiff.  Brandon  v.  HibbeH^  4  Camp.  37.  [See 
Mr.  Howe's  note  to  JBUmd  v.  CoUeU^  4  Camp.  157.] 

roL.  II.  tS 
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PAET  Where  the  drawer  of  a  bill  paid  the  amount  to  an  in- 

iT.         dorser,  to  take  it  up  when  due,  but  the  bill  not  having  been 
,  presented  in  due  time,  the  drawer  directed  the  indorsernot 

to  pay  the  amount,  and  offered  to  indemnify  him ;  and, 
notwithstanding  this,  the  indorser  afterwards  paid  the  bill, 
it  was  held  that  he  paid  it  in  his  own  wrong,  and  that  the 
drawer  might  recover  the  amount  (y). 
2r*  ****ide*""  Under  this  count  the  plaintiff  may  also  show  that  he  has 
tion  itself.  '  ps^i^  money  to  the  defendant  upon  a  consideration  which  has 
tailed  (1).  As,  for  a  bill  of  exchange  upon  a  banker  who 
breaks  before  it  can  be  tendered  to  him  {z).  Or  for  goods 
which  have  not  been  delivered  (a)  ;  or  money  paid  as  a  de- 
posit on  the  purchase  of  an  estate,  where  the  vendor  cannot 
make  out  a  title  (b).  So  he  may  recover  the  money  paid 
as  the  consideration  for  an  annuity  where  the  deeds  for 
ll'S  *  securing  it  have  been  set  aside  for  informality  (c).  Or 
where  one  of  several  securities  fails  (d).  Or  where,  having 
purchased  a  lease  from  the  defendant,  as  the  supposed  re- 
presentative of  the  lessee,  he  is  ousted  by  the  real  adminis- 
trator (e).  But  where  a  personal  representative  assigned  a 
mortgfi^;e-deed,  which  turned  out  to  be  a  forgery,  for  a 
valuable  consideration,  but  without  any  knowledge  of  the 
forgery,  it  was  held  that  the  purchaser  was  not  entitled  to 
recover  the  price  (/). 

fy)  fFhttfidd  v.  Savage,  2  B.  &  P.  277. 

^  (z)  B.  N.  P.  131.   'See  also  Jimes  v.  Ryde,  1  Marshall,  157,  [5 

Taunt.  488.  S.  C]  where  •^.  paid  to  B.  a  navy  bill  purporting  to  be 
of  the  value  of  1,80(X.,  but  which  was  in  reality  worth  8001.  only,  a 
figure  having  been  forged,  it  was  held  that  B.  was  entitled  to  re- 
cover the  dinerence  from  .^.f/who  was  ignorant  of  the  fraud.  But 
where  A.  &  Co.  bankers,  paid  the  amount  of  a  forged  acceptance 
to  an  innocent  holder  for  value,  it  was  held  that  they  could  not  re- 
cover the  amount.  Smith  v.  Mercery  1  Marsliall,  453.  [6  Taunt.  76. 
B.C.] 

(a)  Str.  407 ;  B.  N.  P.  131. 

(h)  6  T.  R.  516  ;  3  B.  &  P.  181.    See  Vendw^  Vendee. 

(c)  Shove  V.  9fMy  1  T.  R.  732.  In  such  case  the  deeds  should  be 
produced,  and  their  execution  proved,  and  the  setting  them  aside 
proved  by  the  production  of  the  rule  of  court. 

(d)  Seurfield  v.  Chtdandy  6  East,  241. 

(e)  CrippB  V.  Ready  6  T.  R.  606.  In  such  case  the  assignment 
should  be  produced  and  proved,  and  the  ouster  should  be  proved  by 
evidence  of  the  judgment  in  ejectment;  and  the  writ  of  possession, 

'and  the  revocation  of  the  letters  of  administration,  should  be  proved. 

(f)  Doug.  655. 

(1)  [In  such  case,  the  sum  paid  forms  the  measure  of  damages.^ 
the  jury  cannot  give  vindictive  dumages .  JVWZ  v.  Deam,  1  Nott  & 
Mc€J9rd,9J©.] 


FAILURE  OF  CONSIDERATION.  1  Ig 

A.  pays  B.  an  annuity  for  the  use  of  an  invention,  for        part 
which  B.  has  obtained  a  patent,  and  it  afterwards  turns  out  iv. 

that  the  patent  was  void,  the  invention  having  been  in  pub-  ■ 
lie  use  before.     A.  cannot  recover  the  amount  so  paid  {j^. 

Where  an  article,  which  the  vendee  has  an  opportunity 
of  examining,  is  sold  without  fraud,  the  vendee  cannot  a^- 
terwards  recover  the  price  upon  discovering  that  the  article 
was  internally  defective  at  the  time  of  sale  (A). 

A  putative  father  giving  a  note  for  a  fixed  sum  to  the 
parish  officers,  who  receive  the  amount,  may  recover  back 
such  part  as  remains  unexpended  on  the  death  of  the  child, 
as  money  had  and  received  to  his  use  {%),  A  plaintiff  who 
has  paid  money  on  a  consideration  *  not  performed,  may  *  116 
either  affirm  the  i^reement  by  a  special  action  for  non-per* 
form^ce,  or  disaffirm  it  by  reason  of  the  fraud,  and  bring 
an  action  for  money  had  and  received  (A:). 

Where  money  has  been  paid  by  the  plaintiff  to  the  de-  R<Kin4«d 
fendant,  upon  a  contract  which  is  afterwards  resdndedj  «®"''**^'* 
either  in  consequence  of  the  nature  of  the  contract,  or  by 
consent,  or  by  the  act  of  the  defendant,  then,  since  the  con« 
sideration  fails,  the  plaintiff  is  entitled  to  recover  the  mo- 
ney. As,  where  the  plaintiff  paid  ten  guineas  to  the  de- 
fendant for  a  chaise,  on  condition  that  it  should  be  return- 
ed in  case  the  plaintifTs  wife  did  not  approve  of  it,  paying 
3s.  6^.  per  day.  In  the  mean  time  the  plaintifTs  wife  dis- 
approving of  it,  the  chaise  was  sent  back  to  the  defendant 
after  three  days^  and  lefl  on  his  premises  without  his  con- 
senf,  and  the  Ss.  6d.  per  d^y  was  tendered,  which  the  de- 
fendant refused  to  receive  ;  and  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  the  ten  guineas  {IV  And  in 
CHUs  v.  Edtvards  (m),  where  the  defendant  by  nis  neglect 
prevented  the  plaintiff  from  carrying  a  special  agreement 
between  them,  for  the  sale  of  cord-wood  to  the  plaintiff, 
into  execution,  it  was  held  that  the  plaintiff  might  recover 
the  sum  which  he  had  paid  under  the  contract,  as  money 
had  atid  received  to  his  use.  So,  it  was  held,  in  Dutch  v. 
Warren  (n),  where  the  defendant  had  refused  to  transfer  to 
the  plaintiff  five  shares  in  the  Welsh  Copper  Mines  accorc)- 

(g)  Tl^lor  V.  ITorc,  1  N.  R.  260. 
f&)  Blvett  V.  (Mome,  1  Starkie's  C.  384. 
(i)  fFotHnt  V.  tfetirfitt,  1  Ring.  1. 
[k)  R.  N.  P.  132. 

fl)  TmMTt  ▼.  Earrdiy  1 T.  R.  133, 

^w;  7  T.  R,  181. 

(n)  Cited  2  Rurr,  ItlO. 
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PART        ing  to  his  agreement,  under  which  the  plaintiff  had  paid 
IT,         him  the  price. 

Where,  however,  the  terms  of  the  special  contract  ar^ 

CoDtraci  still    still  open,  this  action  does  not  lie.     As,  where  money  is 
■!«»•  paid  as  the  price  of  a  horse  warranted  sound,  *  which  turns 

^* '  out  to  be  unsound  (o),  for  an  action  for  mpnc  y  had  and  re- 
.ceived  is  not  a  proper  form  of  action  to  try  the  warranty » 
So,  in  the  case  of  Cooke  v.  Munstone^  above  cited  (p),  it 
was  held  that  the  money  which  had  been  paid  for  the  de- 
livery of  the  soil  could  not  be  recovered,  whilst  the  con- 
tract for  the  soil  remained  still  open. 
Reeoverad  by        It  is  a  general  rule,  that  money  recovered  by  means  of 
legal  procepi.    j^gal  process  cannot  be  recovered,  although  it  be  aftenvards 
(discovered  that  it  was  not  due  (g).  (1)     But  the  action  lies 

(0)  PcFwer  V.  FTeUsy  Doug.  24,  n.  Cowp.  818.  Weston  y.  Doumes^ 
1  Doujr.  23.  Pa^e  v.  fTkale,  7  East,  274.  1  T.  R.  133.  [Byers  v. 
Boshnckj  2  Rep.  Con.  Ct.  75.  ace,] 

(p)  1  N.  R.  351.  See  also  Hull  ▼.  Heightman,  2  East,  145,  supra, 
S4.  Vide  etianij  Brown  t.  MKinnaUy,  1  Esp.  C.  279:  Where 
the  money  was  paid  under  a  protest  that  it  was  paid  without  pre* 
judice. 

(q)  MarriaU  y.  Hampton,  7  T.  R.  269.  See  Moses  v.  Marfarlane, 
Burr.  1006 ;  B.  N.  P.  130.  Utorp  y.  How,  Ibid.  [Mr.  Day's  note 
%o  Marriott  v.  Hampton,  2  Esp.  C,  546.] 

(1)  [Where  a  defence  is  made,  in  an  action  on  a  promissory  note, 
that  the  maker  was  deceived  in  the  article  for  which  the  note  was 
given,  and  judgment  is  rendered  for  the  plaintiff;  the  defendant 
oannot  aiYerwards  recover  damages  for  the  supposed  deceit,  in  a 
(separate  action — the  question  having  been  decided  in  the  first  ac- 
tion. Jones  V.  Scrivtn,  8  Johns.  453.  So  where  A.  gave  B.  a  pro- 
missory note  payable  on  demand,  which  B.  transferred  to  C.  after 
A.  had  paid  it,  and  C.  sued  A.  and  recovered  the  amount — it  was 
held  that  A.  could  not  recover  of  B.  the  amount  of  the  note,  in  an 
action  for  money  had  and  received,  but  that  he  should  have  de- 
fended the  action  brought  by  C.  Loomis  v.  Pulver,  9  Johns.  244. 
0.  P.  ffliiU  ▼.  Ward  ifal,9  Johns.  232.  Le  Guen  v.  Gouvemeur  ^ 
al.  1  Johns.  Cas..  436.  Co66  v.  Curtis,  8  Johns.  470.  BenUey  v. 
Morse,  14  Johns.  468.  But  if  a  plaintiff  recover  by  means  of  the 
defendant's  inability  or  neglect  to  produce  an  existing  receipt  for 
iihm  money  sued  for,  and  afterwards  promise  the  defendant  that  he 
will  refund  the  money,  on  the  production  of  the  receipt — such  pro** 
miae  is  valid  and  will  support  an  ac^n.    14  Johns,  ubi  sup. 

An  action  for  money  had  and  received  does  not  lie  to  recovor 
baek  money  received  under  a  judgment  in  a  foreign  attachment 
laid  in  a  foreign  country,  however  erroneous  the  decision  may  be, 
Mapelye  v.  Emory,  2  Dallas,  231.  S.  C.  under  the  names  Messier  v. 
Ammy,  1  Teates,  533.  But  see  Wright  v.  Towers,  1  Browne's  Rep. 
Appx.  1. 

Where  A.  extended  an  execution  on  B.'s  real  estate  and  became 
tenant  in  common  thereof  with  C. — and  afterwards  obtained  a  judgt 
pfmt  fi|4io^t  C.  for  a  fhare  of  tl>e  r^ntf  and  pr9fiia  accniin|p  af^|» 
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against  an  overseer  of  the  poor  to  recover  money  in  his        part 
hands,  levied  under  a  conviction  which   has  since  been  iv« 

quashed  (r).  (1)     So  it  lies  to  recover  money  paid  under  a  — — ...« 
compromise  of  an  action  ;  the  compromise  having  failed, 
and  another  action  having  been  brought  {s). 

Where  the  holder  of  a  bill  of  exchange,  being  a  trustee 
for  the  plaintiff,  sued  the  drawer,  and  after  his  bankruptcy, 
ius  assignees  recovered  against  the  sheriff  for  an  escape 
damages  to  the  amount  of  the  bill,  it  was  held  that  the 
plaintiff  might  recover  the  damages  from  the  assignees,  al- 
lowing them  the  costs  and  expenses  {t). 

It  seems  to  be  a  general  rule,  that  where  money  has  been  liiegai  cm- 
paid  by  the  plaintiff  to  the  defendant,  on  a  consideration,  *'**^'' 
which   is  illegal   in   itself,   as  being  prohibited  by  some 
statute,  but  wnere  the  plaintiff  does  not  si^nd  in  pari  delicto 
with  the  defendant,  and  cannot  be  considered  as  particeps 
criminig,  the  money  may  be  *  recovered.     And  therefore,  ♦118 
where  a  statute  is  made  for  the  protection  of  persons  stand- 
ing in  the  plaintifTs  situation,  the  party  injured  may,  even 
after  the  transaction  prohibited  by  the  statute  has  been 
finished  and  completed,  recover  the  money  so  paid.     And 
here  the  law  acts  in  furtherance  of  the  provisions  of  the 
statute ;  hence  a  debtor  may  recover  from  a  creditor  all  * 
the  usurious  interest  which  he  has  paid  beyond  I('gal  in- 
terest (u). 

So  the  plaintiff  may  recover  the  premiums  for  illegal  in-  By  one  ■•! 
surances  of  numbers  in  a  lottery  after  the  chances. have  P*^^'"P»* 
terminated  in  his  favour,  since  the  contract  is  not  criminal, 

(r)  Fdikam  v.  Terry,  cited  in  Birch  v.  Wright,  1  T.  R.  387 ;  and 
B.  N.  P.  131.    See  also  p.  171,  note  (n), 

($)  Cobden  v.  Kenriek,  4  T.  R.  432. 

(t)  RajidaU  v.  Bell,  1  M.  &  S.  714,  Ld.  EUenborough,  dissenHenU. 

(u)  Per  Ld.  Mansfield,  in  Smith  v.  Bromley,  Doug.  696,  (n) ;  B.  N. 
P.  133.  Lounryw  Bourdieu,  Doug.  471.  The  authority  ot  Tamkyna 
V.  Bameij  Skinn.  411,  and  Salk.  &,  has  frequently  been  denied.  In 
Clarke  v.  Shee,  Cowp.  199,  Ld.  Mansfield  said  that  it  had  been  de- 
nied a  thousand  times.  And  see  Aisop  v.  Milton,  Sel.  N.  P.  89,  4th 
edit. 
^     f  •  •  »       .1.-  I  ■« 

the  extent — ^upon  the  subsequent  reversal  of  A.'s  judgment  against 
B.,  C.  in  an  action  for  money  had  and  received,  recovered  back  the 
rents  and  profits  paid  by  him  to  A.  though  the  judgment  of  A. 
agidnst  C.  remained  unreversed.  LazeU  v.  Miller,  15  Mass.  Rep. 
207.    See  Ante  VoL  I.  p.  200,  note  (2).] 

(1)  [So  money  paid  on  a  judgment,  which  was  aAerwards  revers- 
ed, may  be  recovered  back,  in  Maryland,  in  an  action  for  money 
had  and  received,  unless  it  was  equitably  due  when  the  Judgment 
wasreoderad.     Cbvtit  v.  Stone,  mm*.  &^  J.  405.] 
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PART       plaintiff,  in  order  to  avoid  a  prosecution  for  a  misdemeanor, 
IV.  paid  a  sum  of  money  to  the  defendant  for  the  use  of  the 

'»  poor,  it  was  held,  that  after  notice  not  to  pay  the  money 

Illegal cooeide-  over  he  might  recover  it  (A). 

Mtioo.  Where   the-  defendant,  a  broker,   had   received   from 

the  underwriters  the  amount  of  an  illegal  insurance, 
it  was  held  that  he  could  not  set  up  the  illegality  of 
the  transaction  as  a  defence  in  an  action  by  the  as- 
sured (t).  For  having  received  money  to  the  use 
of  another,  he  cannot  in  conscience  retain  it,  and 
.  •121  *  no  one  is  entitled  to  it  but  the  plaintiff.  So,  where  the 
defendants,  who  were  carriers,  received  for  the  plaintiffs 
the  price  of  a  quantity  of  counterfeit  half-pence,  it  was 
held  that  the  plaintiff  was  entitled  to  recover,  and  the  ille- 
gality of  the  transaction  was  considered  as  unimportant  to 
the  decision  of  the  question  (A:),  since  the  plaintiff  sought 
but  to  recover  his  own. 

In  the  case  of  Booth  v.  Hodgson  (7),  A.  B.  and  C  being 
partners  in  underwriting  insurance's,  which  were  under- 
written in  the  name  of  ^.  alone  ;  C,  one  of  the  partners, 
and  D.  as  the  brokers  of  •/?.  B,  and  C,  received  premiums 
of  insurance  to  their  use,  and  it  was  held  that  A.  was  not 
entitled  to  recover  the  amount  of  those  premiums  from  C. 
and  D.  as  money  had  and  received  to  his  use.  Here  it  is 
to  be  observed,  that  the  party  could  not  recover  except 
through  the  medium  of  the  illegal  transaction,  and  the 
case  differs  from  that  of  money  paid  to  a  mere  agent  of 
the  plaintiff  where  the  illegaKty  of  the  transaction  is  out 
of  question. 

In  the  case  of  Sullivan  v.  Chreaves  (m),  the  plaintiff  and 
one  Brisfow,  being  partners  in  an  insurance  underwritten 
by  the  plaintiff  in  his  own  name,  a  loss  happened,  and  the 
piaintin  paid  the  whole  to  the  defendant,  a  broker ;  Bristow 
afterwards  paid  his  moiety  of  the  loss  to  the  broker,  and 
then  the  plaintiff  broi^ht  nis  action  against  the  broker  to 
recover  half  of  what  he  had  paid ;  and  Lord  Kenyon  held, 
that  since  the  plaintiff  came  to  enforce  an  illegal  con- 
tract he  could  not  recover  (n).    This  case  may  seem  at 

(h)  Tayhr  v,  Ltndey,  9  East,  49. 

(i)  Tenant  v.  mioU,  1  B.  &  P.  3.  The  case  was  distinguished 
from  that  of  a  stake-holder. 

(k)  Farmer  v.  RusteU,  1  B.  &  P.  296. 

(I)  6  T.  R.  405. 

(m)  Park  on  Ins.  8. 

(n)  Ld.  Kenyon  afterwards  mentioned  the  ease  to  the  other 
Judges  of  the  Court  of  K.  B.,  who  approved  of  it;  and  the  doctrine 
was  recognized  and  approved  of  by  the  Court  ef  C.  P.  in  the  ease  of 
MUchtU  and  others  v.  CoMumj  3  U.  B.  379. 
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first  view  *  to  be  inconsistent  with  that  of  Tenant  v.  JES- 
liott  (o)  ;  but  it  appears  to  be  distinguishable  from  it ;  for 
there  the  ground  of  the  decision  was,  that  the  agent  of  the  ..—^...^ 
plaintiff  having  received  money  {or  his  use,  the  illegality 
was  out  of  the  question  ;  it  was  the  plaintiff's  own  money ; 
but  in  the  bitter  case  the  plaintiff  souglit  to  recover  mo- 
ney which  he  had  paid  under  an  executed  illegal  agree- 
ment ;  before  Bristottf^s  payment  of  the  money,  the  plamtiffi 
for  the  reason  just  stated,  was  not  entitled  to  recover  any 
part  of  it;  and  when  Bristaw  paid  the  money  he  did  not 
actually  pav  it  to  the  plaintiff's  use,  as  in  the  case  of 
Tenant  v.  ^iott ;  and  the  law  will  not  raise  an  implied 
assumpsit  in  fiivour  of  a  partieeps  criminis. 

But  money  paid  over  to  a  party  cannot  be  recovered  niegai  ezecut- 
after  the  event  has  happened ;  for  where  the  parties  are  ^om  "*^*'*' 
in  pari  delicto^  melior  est  conditio  possidentis.  And  there- 
fore a  plaintiff  cannot  recover  firom  the  underwriter  th^ 
premium  of  a  re-assurance  void  by  statute  Ip)  after  caf- 
/«re(9).  So,  where  an  insurance  was  made  on  a  ship 
belonging  to  a  British  subject,  without  interest  ^r),  it  was 
held  mat  the  assured  could  not  recover  the  premium  after 
the  ship  had  arrived  scfe  («).  And  in  such  cases  it  is  pre- 
sumed that  all  parties  know  the  law,  and  the  municipal  laws 
of  this  country  are  as  binding  in  that  respect  upon  foreign- 
ers as  upon  natives  (^). 

Where,  however,  an  insurance  has  been  effected  in  ig- 
norance of  particular  facts  which  avoid  the  *  policy,  it  has  *  123 
been  held  that  the  premium  may  be  recovered  («^. 

So,  where  money  has  been  paid  by  an  illegal  msurer  of 
lottery  tickets,  ip  consequence  of  having  insured  the  de- 
fendants tickets,  it  was  held  that  the  plaintiff  could  not 
recover,  because  the  contract  was  executed ;  and  the  dis- 


f 0 j  1 B.  &  P.  3.  and  supra^  120.  See  Mr.  Sf  Iwyn^s  quere,  1  Selw. 
N.  P.  4th  edit  90. 

Ip)  19  Geo.  U.  c.  37.  ^  / 

Iq)  Andru  v.  FUUiher^Z T.  R.  266.     WM  v.Btt^p,B.  N.  P.  133. 

(r)  Which  is  illegal  by  19  Geo.  II.  c.  37. 

(s)  Dowry  v.  Bwrdieu^  Doug.  467.  See  also  Lubbock  v.  Fottt, 
7  East,  449. 

(t)  Andree  v.  Ftetcher^ST.  R.  266.  March  v.  Jthdj 3 B.  &  P.  36. 
Vtmdvek  v.  Hewitt^  1  East,  96,  where  the  money  was  paid  on  an 
illeffal  insurance  to  cover  a  trading  with  the  enemy,  and  the  plaintiff 
declared  on  the  policy  as  well  as  on  the  money-counts. 

(u)  Hadig  V.  SUmifarth,  1  Staikie'a  C.  254.  [S.  C.  5  M.  &^  S. 
15b.]     Ooai  V.  Bmie,  VH  East,  225,  [and  Mr.  Day^a  notes  to  that 
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123  ASSUMPSIT.— ON  AN  ACCOUNT  STATED. 

PART       tinction  was  taken  between  that  case  and  that  of  a  plain- 
IT.         tiff  who  seeks  to  recover  premiums  paid  for  such  illegal 
insurances  (j:}. 


Account  8tat-       The  count,  upon  an  account  stated^  is  supported  by  evi- 
^^*  dence  of  an  acknowledgment  on  the  part  ot  the  defendant 

of  money  due  to  the  plaintiff,  upon  an  account  between 
them.  A  promissory  note  given  by  the  defendant  to  the 
plaintiff,  is  ^evidence  under  this  count,  even  where  the 
note  cannot  be  given  in  evidence  under  a  special  count, 
because  of  variance  {y).  It  is  unnecessary  to  prove  the 
items  of  which  the  account  consists,  but  sufficient  to  prove 
the  account  stated  (a) ;  for  the  stating  of  the  account  is 
the  consideration  of  the  promise  (b).  And  therefore  an 
action  upon  this  count  cannot  be  maintained  against  an 
infant  (c),  for  since  an  infant  cannot  state  an  account,  the 
consideration  fails. 

It  is  sufficient,  althoush  the  account  be  stated  of  that 
which  is  due  to  the  plaintiff  only,  without  making  de- 
duction for    any    counter-claim    by    the    defendant  (<{). 
*  124  *  It  is  also  sufficient  that  the  account  be  stated  with  the 
wife  of  the  plaintiff(e). 

After  an  account  has  been  liquidated  between  two  part- 
ners, assumpsit  will  lie  for  the  balance  upon  an  account 
stated,  and  a  promise  to  pay^  although  the  partnership- 
deed  contains  a  covenant  between  the  parties  to  account 
at  certain  times  (f) ;  for  if  a  partnership  be  dissolved,  and 
an  account  settled,  it  is  a  good  consideration  for  a  pro- 
mise to  pay  (^).  And  it  seems  that  it  is  immaterial  in 
what  way  the  debt  arose  if  there  be  an  account  stated, 

« 

(x)  Browning  v.  MorriSj  Cowp.  790. 

(y)  See  tit.  Bills  of  Exchange. 

(a)  BarOett  v.  Emery,  Hil.  2  G.  II.  B.  R.— 1  T.  R.  42,  n. 

(h)  B.  N.  P.  129.  May  v.  King,  12  Mod.  537,  where  the  evi- 
dence was,  that  the  |Sarties  had  come  to  an  account,  and  that  51. 
was  due  on  the  balance  ;  and  held,  that  the  plaintiff  was  entitled  to 
recover  on  that  coun^    Per  BuUer,  J.  Truman  v.  Harst,  1  T.  R.  40. 

(e)  Truman  v.  Hurst,  1  T.  R.  40.  In  Ingltdew  v.  Douglas^ 
2  Starkie  N.  P.  C.  36,  Ld.  EUenborough  held,  that  an  account 
«tated  by  an  infant  was  not  evidence  after  he  had  attained  his  age, 
even  to  show  that  he  had  had  the  necessaries  mentioned  in  the 
account. 

(d)  StyaH  v.  Rmdand,  I  Show.  215. 

(t)  1  Show.  215.    B.  N.  P.  129. 

(f)  Moravia  v.  Levy,  2  T.  R.  483,  (n). 

(g)  Ihster  V.  JJUanson,  2  T.  R.  479.  And  a  judgment  in  that  ac- 
tion might  be  pleaded  in  bar  of  any  action  on  the  covenant,  per 
Buller,J.2T.R.483.    [See  14  Mass.  Rep.  99.    15ib.  121.] 
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and  an  express  promise  to  pay  the  balance  (h).    But  in       part 
general,  so  long  as  any  partnership  concerns  remain  unad-         it. 
justed,  no  action   can   be   maintained    by    one   partner  ■ 

against  another  (i). 

Where  the  plaintiff  had  sold  a  ship  to  the  defendant 
who  became  the  sole  registered  owner,  and  afterwards,  by 
way  of  security  to  the  plaintiff  for  advances  for  the  ship, 
executed  a  bond  conditioned  for  making  a  bill  of  sale  to 
the  plaintiff,  which  he  failed  to  do,  and  subsequently  sold 
the  ship  to  a  third  person ;  and  on  being  applied  to  by  the 
plaintiff,  promised  to  render  to  him  an  account  of  the  pro- 
duce of  the  sale  and  disbursements,  it  was  held  to  be  evi- 
dence that  he  had  sold  the  ship  on  account  of  the  plaintiff, 
and  an  admission  of  his  liability  to  pay  over  the  balance  in 
his  hands  (i). 

*  Where  an  account  was  stated  between  the  defendant  *  125 
and  his  wife  with  the  plaintiff,  of  an  account  due  from  the  **»'*»•■• 
wife  whilst  sole,  to  the  plaintiff,  for  goods  sold,  it  was  held 
that  the  action  could  not  be  maintained  against  the  hus- 
band alone  (/).  So,  the  plaintiff  cannot  recover  against 
the  defendant  upon  an  account  stated  by  him,  partly  as 
administrator,  and  partly  in  his  own  private  capacity  (m). 

Where  the  defendant  dealt  with  jS;,  and  then  with  B. 
and  C,  his  partner,  and  an  account  was  settled  between 
the  defendant  and  B,  and  C,  which  included  both  the  ac- 
counts, it  was  held  that  B,  and  C  might  maintain  an  ac- 
tion on  this  acco«int  (n). 

And  the  plaintiff  may  recover  on  an  account  stated  with 
the  defendant,  including  debts  due  from  the   defendant 

fh)  In  Foster  y.  Manson^  where  the  partnership  had  been  dis^ 
solved,  and  an  account  stated,  which  the  defendant  promised  to  paffj 
Buller,  J.  distinguished  the  case  from  that  of  Drue  v.  Thortij  Aleyn, 
72,  on  the  ground  of  the  express  promise.  In  that  case  a  feme  sole 
being  indebted  to  the  plaint^  for  goods,  married,  and  she  and  her 
hufltmnd  stated  an  account  with  the  plaintiff,  which  the  husband 
promised  to  pay,  and  it  was  held  that  the  wife  must  be  joined^ 
[See  15  Johns.  403.] 

fi)  IMer  v.  Manson,  3  T.  R.  479.  Rohson  v.  CurUs,  1  Starkie's 
N.  P.  C.  78.    [See  13  Mass.  Rep.  34.] 

(k)  ProuHng  y.  Hammond,  1  Gow's  C.  41. 

fl)  Drue  y.  Thome^  Aleyn,  72.  But  Buller,  J.  in  Foster  v.  ^lan- 
sokj  2  T.  R.  483,  intimated  that  it  would  have  been  otherwise  if 
the  defendant  had  expressly  promised  to  pay. 

(m)  Herrenden  y.  Palmer^  Hob.  88. 

(n)  Moor  y.  HOI,  Sitt,  Guildhall  after  Easter,  1795 ;  Peake's  £y. 
Im,  3d  edaU  Qu.  whether  there  was  not  an  express  promise  in 
^ns  case  to  transfer  the  credit  to  the  new  firm,  and  pay  the  coii8o<* 
tidated  accounr. 
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pi&T       alone,  and  from  the  defendant  and  a  deceased  partner 
IV.         jointly  (o).  • 

•  .  An  admission  by  the  defendant  that  so  much  was  agreed 

to  be  paid  to  the  plaintiff  for  the  sale  of  standing  trees, 
made  after  the  trees  had  been  felled  and  carried  away  by 
the  defendant,  is  evidence  under  this  count  (p). 
Variance.  A  variance  in  evidence  between  the  amount  of  the  ba- 

lance proved,  and  that  averred  in  the  declaration,  is  |iow 
held  to  be  immaterial  (9). 
*  126      *  Interest  is  not  recoverable'  in  the  absence  of  a  con- 
tract, express  or  implied,  for  the  payment  of  interest  on  the 
balance  (e). 
Breach.  An  omission  to  prove  the  whole  breach,  as  alleged  in  the 

declaration,  is  not  material.  The  plaintiff  in  an  action 
upon  a  policy  of  insurance  may  allege  a  total  loss,  and  re- 
cover for  a  partial  or  average  loss  (r). 

Where  the  breach  alleged,  that  the  defendant  had  treat- 
ed the  estate  contrary  to  good  husbandry,  and  the  custom 
of  the  country,  it  was  held  to  be  supported  by  showing  that 
the  defendant  had  treated  it  contrary  to  the  prevalent 


delivc 


(q)  Richards  v.  HeaiJier,  1  B.  &  A.  29. 

Krunoles  v.  Michdj  13  East,  249.  But  not  for  ffoods  sold  and 
ivered,  Ibid. ;  and  see  Lee  v.  JRxsdon^  7  Taunt.  188.  An  acknow 
ledginent  of  a  single  item  in  an  account  is  sufficient  to  support  the 
count.  Highmore  v.  Primrose,  5  M.  &  S.  65.  An  account  altera 
the  nature  of  the  debt  1  Vent.  268 ;  Aieyn,  73 ;  2  Lev.  110.  If  a 
feaant  being  in  arrear  of  rent  settles  an  account  with  his  landlord, 
and  promises  to  pay  him,  oMumpsU  lies.  Roll.  Abr.  9 ;  Bro.  Ac« 
count,  81 ;  T.  Ray.  211 ;  2  Keb.  8ia  [See  Clayt.  87,  KirHe  v.  Em* 
erson.] 

Althouffh  it  appear  that  there  was  a  memorandum  of  agreement 
for  the  sale  of  growing  trees,  but  neither  stamped  nor  signed,  an 
admission  of  the  sum  due,  after  the  trees  have  been  cut  and  car- 
ried away,  is  evidence.  Teak  v.  Auiy^  2  B.  &  B.  99.  Secu$f  if  no 
precise  sum  be  admitted.  Ibid.  80  on  an  agreement  for  purchase 
of  furniture  and  fixtures,  the  inventory  containing  a  mixed  valua- 
tion of  goods  and  Jixture$j  the  plaintiff  may  recover  the  value  on 
this  count.  Salnum  v.  fFatson,  4  Moore,  73.  But  not  on  the  count 
for  ffoods  sold  and  delivered.    SemhU^  ib. 

Plaintiff  and  defendant  a^ree  to  buy  ffoods  on  their  joint  aocou|it, 
the  defendant  agreeing  to  mmish  the  pfiiintiff  with  half  the  amount 
in  time  for  payment ;  the  plaintiff  having  paid  the  whole,  may  re- 
cover the  moiety,  although  an  account  is  still  to  be  taken  between 
them  as  partners  on  tbe  disposal  of  the  whole  stock.  Venning  v, 
litekief  13  East,  7. 

(q)  Humpson  v.  Spencer,  B.  N.  P.  129. 

(e)  Mchol  V.  Hunnpeon,  1  Gamp.  52.  n.  Daweg  v.  Pinner^  2 
Camp.  486,  n.    Moore  v.  Foughion,  1  Starkie's  €.  487. 

(r)  Gardiner  v.  CroasddU^  $$  Burr.  905 ;  andsee  the  Ga8es,21)fil]r 
paund,  205 ;  31, 198.  r-  -1       -r 
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coone  of  good  httsbandry  in  that  neighbourhood,  as  by  til*       ri^T 
ling  half  his  farm  at  once,  when  np  otner  fanner  tilled  more         iv, 
than  one  third  ;  and  that  it  was  not  necessary  to  prove  uiy  ..._.«». 
precise  definite  custoiu  or  u»a^e,  in  respect  to  the  quanti* 
ty  tilled  (s). 

In  an  action  against  a  defendant,  as  wharfinger,  for  not 
procuring  a  sufferance  for  goods,  in  consequence  whereof 
the  goods  were  seized  as  forfeited  to  the  king,  it  appeared 
that  it  was  the  defendant's  duty,  as  wharfinger,  to  obtain  a 
sufferance  from  the  custom-house  for  the  shipping  of  the 
goods,  which  he  had  not  done,  and  in  consequence  of 
which  the  right  of  seizure  had  attached.  It  was  also  prov* 
edy  that  the  goods  had  been  seized  by  a  custom-house  ofli- 
cer,  and  soloin  the  usual  manner.  It  was  objected,  that 
the  record  of  a  sentence  of  condemnation  ought  to  be  prov- 
ed, but  it  was  held  that  the  proof  was  sufficient  {t). 

By  the  plea  of  non  OjrfKmpn/ the  defendant  puts  the  plain-  Proof  on  non 
tiff  to  the  proof  of  his  whole  case,  and  in  answer  he  may  in  •■•"«ni»»*' 
general  adduce  any  evidence  which  disproves  the  case  set 
ap  by  the  plaintiff,  and  shows  that  *at  the  time  when  the  *  127 
action  was  brought  the  plaintiff  had  no  cause  of  action,  or 
at  least  no  right  to  maintain  this  form  of  action. 

He  may  show  that  the  agreement  was  under  hand  and  Proof  bjtbt 
seal,  for  then  the  form  of  action  is  mistaken  (a?) :   That  the  de?rtfe"*ierS 
action  has  not  been  brought  by  the  proper  parties,  the  pro-  n^n  awiui^iHt 
miae  having  been  made  to  the  plaintiffs  jointly  with  oth- 
ers (j^)  (I).    That  the  plaintiff  who  sues  as  a  feme  sole  was 
marriea  when  the  contract  was  made  (z)  :  'That  one  of  the 
defendants  did  not  promise  jointly  witn  the  rest  (2).    That 
the  acticm  was  c(»nmenced  before  the  cause  of  action 
arose  (a). 

The  defendant  may  controvert  the  promise  in  fact  by 

(9)  4  East,  154. 

(i)  Baker  ▼.  lAteoe,  7  T.  R.  171. 

(x)  Law  of  Ey.  183.  Cro.  /.  506,  508.  Hutt.  34.  1  Brownl.  14. 
Iptmi  y.  Gibson^  Cam.  &  Nor.  102.] 

(y)  GiVb.  Law  of  £v.  189.  Tri.  per  Pais,  187.  3.  N.  P.  153,  M 
the  groand  of  ▼ariance. 

(x)  3  Camp.  438. 

(m)  2  Lord  Ray.  1249. 

(1)  [Bofter  ▼.  /eireft,  6  Mass.  Rep.  462.  7  Mod.  360.  (Leach's  edj 
a  Stra.  1146. 830.  3  Show.  446.  3T.  R.  383,  1  Taunt.  7.  7  iC 
R.  954.  accl 

(»)  {Tim  ▼.  lilMilitcJk, 3 Johns. 3ia  l£a8t,46.  io  in  aciiena 
frirwMi fl9f*YWtif.    3N.R.454.    13 East, 453.] 
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PABT       evidence  tending  to  show  that  none  such  was  ever  made, 

IV.       ,  or  if  in  fact  made,  may  avoid  it  in  point  of  law,  by  proof 

I    ■   ■  that  it  was  obtained  by  duress,  or  whilst  the  party  was  in  a 

state  of  intoxication,  or  by  proof  of  infancy  (i),  coverture  (c), 

or  lunacy  (d). 

Or  he  may  show  that  the  promise  has  been  discharged 
by  the  plaintiff  before  breach  (c),  or  by  a  subsequent  con- 
tract inconsistent  with  the  former.  Thus,  if  A.  promise  to 
marry  B.  within  three  months,  and  it  is  afterwards  agreed 
that  he  shall  marry  her  in  half  a  year,  this  will  discharge 
*  128  the  former  promise  ;  for  by  taking  *  the  latter  promise  of 
a  longer  time,  the  parties  must  be  supposed  to  intend  to 
discharge  the  former,  for  otherwise  the  latter  could  have  no 
intent  at  all  {f) : 

Or  that  it  nas  been  discharged  by  accord  and  satisfac- 
tion (g)^  or  by  a  release  (A),  or  that  it  has  merged  lU  some 
higher  security  {j) : 

(i)  Gilb.  Law  of  Ev.  186.  2  Lev.  144.  Tri.  per  Pais,  398.  1 
Ld.  Raym.  389.     1  Salk.  279.    B.  N,  P.  152, 

(c)  Gilb.  Law  of  Ev.  183.  Cowley  v.  Robertson  and  Mary  his  wife^ 
3  Camp.  438,  where  it  was  proved  in  bar,  that  when  the  goods  were 
supplied  to  the  defendant  Mary,  she  was  the  wife  of  one  Gilley, 
who  was  still  living. 

(d)  Gilb.  C.  P.  65.    2  Stra.  1104. 

(e)  And  this  may  be  proved  by  parol  agreement ;  but  afler  a 
breach,  it  cannot  be  discharged  by  any  new  agreement  without  a 
deed,  unless  it  operate  in  satisfaction.  B.  N.  P.  152.  3  Lev.  244. 
1  Mod.  262.    2  Mod.  259.    12  Mod.  538. 

(P  Gilb.  Law  of  Ev.  193.  Tri.  per  Pais,  402.  But  a  second  pro- 
ipise  to  marry  in  a  fortnight  would  not  discharge  the  former.  Ibid. 

(f)  1  Salk.  140.  B.  N.  P.  152.  1  Ld.  Ray.  566.  See  tit.  Accord 
ana  SaHsfacHon,  supra,  25. 

(h)  B.  N.  P.  152.    Doug.  107. 

(j)  Vide  Pudsey's  Case,  cited  2  Leon,  160,  3  East,  258.  Where 
the  contract  is  under  seal  assumpsU  does  not  lie,  for  the  law  will 
not  nuse  an  assumpsit  where  the  party  resorts  to  a  higher  security. 
Therefore,  if  the  obligor  of  a  bond,  without  some  new  considera- 
tion, as  forbearance,  promise  to  pay  the  money,  assumpsit  will  not 
lie.  ToussaiWt  v.  Mariinnafd,  2  T.  R.  100.  There  the  suretv  took 
a  bond  from  the  principal.  So  where  a  sum  is  due  for  freight  and 
demurrage  under  a  specialty  contract,  the  plaintifi*  cannot  recover 
in  indtbSaius  assumpsit.  My  v.  Parish,  1  N.  R.  104.  But  a  freight- 
er may  recover  against  ship-owners  for  negligence,  although  the 
captain  (one  of  the  ship-owners)  has  entered  into  a  charter-party 
under  seal,  with  the  plaintiff;  Leslie  v.  fFHson,  3  B.  &  B.  171.  For 
ship-owners  are  chargeable  upon  their  general  liability  in  respect, 
of  the  duties  which  belong  to  them  as  such,  and  which  are  not  in- 
consistent with  the  charter-party.  The  only  exception  to  the  rule 
is  an  action  of  debt  for  rent,  and  that  rests  on  the  consideration  that 
by  the  demise  an  interest  in  the  land  passes.    1  N.  R.  104 ;  and 
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That  the  performance  became  impossible,  by  the  act  of       part 
God ;  as  that  a  horse  hired  by  the  defendant  for  a  journey  it. 

died  on  the  journey,  without  the  defendant's  fault  {g) :  -^— — 

He  may  show  that  no  consideration  ever  existed;  or 
that  it  has  wholly  failed  through  the  negligence  of  the 
plaintiff  (A)  ;  or  was  insufficient  m  law,  or  illegal,  as  being 
founded  on  ah  usurious  or  stock-jobbing  contract  (i) ;  or, 
lastly,  he  may  prove  that  the  promise  has  been  performed, 
as  by  payment  or  the  delivery  of  the  thin^  contracted  for  (A). 

*  The  defendant  cannot  under  this  issue  give  evidence  •  129 
of  any  matter  which  arose  after  the  commencement  of  the 

vide  Hardr.  333 ;  fTarren  v.  ConseU,  8  Mod.  107 ;  Com.  Dig.  tit. 
Pleader  ^0^,  15 ;  Kemp  v.  Goodallj  1  Salk.  277.  Hence  in  an  action 
for  rent  due  under  a  demise  by  deed,  nil  debet  is  a  good  plea.  lb. 
Where  the  obligor  of  a  respondentia  bond,  by  indorsement  upon  it, 
agreed  to  pay  uie  money  to  any  assignee,  it  was  held  that  an  as- 
ngnee  might  maintain  indeb.  assumpsit ;  Fenner  v.  Mears^  2  Bl. 
1269.  But  this  has  been  doubted  by  Lord  Kenyon,  in  Johnson  v, 
Coains,  1  East,  104 ;  and  Bayley,  J.  White  v.  Parkins ;  12  East, 
582.  [See  12  Johns.  281.]  But  where  there  is  a  subsequent  parol 
a^eement  not  inconsistent  with  the  deed,  and  founded  on  a  suffi- 
cient consideration,  assumpsit  lies.  See  Leslie  v.  De  la  Tcnrre^  cited 
12  East,  583.     White  v.  Parkins,  12  East,  578. 

A  guarantee  by  the  deed  of  a  third  person  is  no  merger.  WhUe 
V.  CuyUr,  1  Esp.  C.  200.    6  T.  R.  176. 

(g)  Gilb.  Law  of  Ev.  187.  Tri.  per  Pais,  399.  Secus,  where  per- 
formance was  impossible  at  the  time  of  the  promise^  Com.  Dig. 
Action  on  the  case  on  assumpsit,  G.  and  see  Com.  Dig.  Condition, 
D.  1.  And  a/>/atn^cannot  show  that  performance  of  the  consid- 
eration became  impossible  by  the  act  of  God.  lb. 

(h)  See  tit.  Goods  sold  and  delivered. — J^egligence. —  Work  and 
Labour.  Grimaldi  v.  White,  4  Esp.  C.  95.  Basten  v.  Butter,  7  East, 
479.  Famsworth  v.  Garrard,  1  Camp.  38.  Fisher  v.  Samuda,  Ibid. 
190.  Lewis  v.  Cosgrave,  2  Taunt.  2.  The  inference  from  these 
cases  seems  to  be,  that  where  a  specific  contract  is  made  for  a  spe- 
cific thing,  at  a  specific  price,  and  the  contract  be  not  performed, 
the  party  must  either  rescind  the  contract  in  toto,  or  pav  the  price ; 
but  that  where  there  is  no  specific  contract,  and  the  plaintiff  pro- 
ceeds on  a  quantum  meruit,  he  must  recover  according  to  the  value 
of  the  work,  or  the  article  to  the  defendant ;  and  consequently 
where  there  has  been  no  beneficial  service,  he  is  not  entitled  to  re- 
cover any  thing.  Forbearance  to  sue  the  defendant  where  there 
was  no  cause  of  action  is  no  consideration.  Hammond  v.  Roll, 
March,  202 ;  1  Inst.  232  ;  TMey  v.  Windham,  Cro.  Eliz.  206 ;  Bar- 
her  V.  Fox,  2  Saund.  136 ;  Uoydv.  Lee,  1  Str.  94 ;  Stone  v.  Wythy- 
poL,  Cro.  Eliz.  126.  Secus^  where  the  right  is  doubtful.  Longridge 
v.  DmnOe^  5  B.  &.  A.  117. 

(i)  Supra,  87. 

(k)  B.  N.  P.  152.  Salk.  140.  1  Ld.  Ray.  566.  Although  it  was 
once  held  that  perfomumce  rnuet  be  pleaded,  ibid,  and  1  Mod.  210. 
See  tit.  Paym€nt. 
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PABT  acti<»iy  not  even  fMtyment  of  the  debt  and  costs,  except  for 
nr*  the  purpose  of  diminishing  the  damages  which  in  sudi 
...............  case  would  be  merely  nominal  {%).  So  for  the  same  pur- 
pose he  may  ^ve  in  evidence  any  other  payment  {k).  The 
Statute  of  Lunitations  will  be  no  bar  under  this  issue,  al- 
though it  appear  from  the  plaintiff's  own  showing,  or  even 
from  the  declaration  itself,  that  the  cause  of  action  did  not 
arise  within  the  six  years  (/). 

The  fact  that  others  who  are  not  joined  ccmtracted  joint- 
ly with  the  defendant,  is  available  by  plea  in  abatement 
only ;  if  it  be  proved  it  shows  no  variance ;  for  it  is  still 
true  as  alleged,  that  the  defendant  undertook  and  promis- 
ed (m). 

The  usual  pleas  are,  a  tender  of  the  money  before  action 
brought ;  the  Statute  of  Limitations ;  a  set-off;  infancy  (n) ; 
coverture  (o). 

Attaik]>eb  of  Fdony 

Is  pleadable  in  bar  against  a  demand  accruing  afler  the 
attainder  (p).  The  proof  is  by  the  record  of  the  judg- 
ment {a).  For  the  effect  of  an  attainder  as  to  competency, 
see  title  h^amouM  Witness  ;  and  see  also  tit  Certi/ioaie, 

«  13Q  *  Attobnet. 

Proof  that  the      I^  <^  action  by  an  attorney  for  slandering  him  in  his 

liiaiDtiffiiaD    profession,  he  may  prove  that  he  is  an  attorney  by  means 

attornej.         o(  Bik  examined  copy  of  the  Roll  of  Attomies  (r),  or  by  the 

book  of  admissions  from  the  master^s  ofHce  («).    But  it  is 

sufficient  to  prove  that  he  has  acted  as  an  attorney  of  the 

(i)  Holland  v.  Jnirdine,  Holt  C.  6.  In  the  King's  Bench,  either 
the  laHtatj  or  the  filing  the  declaration,  may  be  conridered  the  com* 
mencement  of  the  action.  ' 

(k)  B.  N.  P.  153.    2  Lev.  81. 

(I)  B.  N.  P.  152.  1  WiU.  Saond.  383,  n.  2.  lb.  voL  2,  6%  a.  1 
Salk.  278.  « 

(m)  1  Wm.  Saund.  291,  in  note,  cmh-a.  Gilb.  L.  Ev.  189.  Vent. 
52.    And  see  B.  N.  P.  152. 

(n)  The  evidence  applicable  to  these  will  be  considered  under 
those  respective  titles. 

(o)  See  Husband  and  Wife. 

(p)  BuOoek  V.  Dodds,  2  B.  &  A.  27a 

(q)  Fu<e  Vol.  1. 150-245. 

(r)  4  T.  R.  366.  When  an  ottonMy  is  admitted  and  tdtes  liM 
oath,  he  subscribes  his  name  upon  the  roll.    2  E8p.C.  886. 

fs)  This  contains  the  names  copied  firom  the  original  roll,  and  is 
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court  of  which  he  is  alleged  to  be  an  attorney  {ty    And  if       pibt 
the  defendant's  words  assume  that  the  plaintiff  is  an  attor-         iv. 
ney,  it  operates  as  an  admission  that  he  is  so,  and  super-  — ^— .—.— 
sedes  the  necessity  of  other  proof  («). 

In  an  action  by  an  attorney  on  his  bill,  he  must  prove  Proofs  in  ac- 
his  retainer  by  the  defendant,  which  may  be  proved  by  evi-  ^^^  **'  **•*•• 
dence  th^t  the  defendant  attended  at  the  plaintiff's  office, 
and  gave  directions  from  time  to  time  whilst  the  business 
was  going  on.     Undertaking  to  pay  what  is  due  is  an  ad- 
mission of  a  retainer ;  and  therefore  in  an  action  on  tHI^ 
bill,  the  production  of  the  Judge's  order  for  taxation,  the  de- 
fendant's undertaking,  and  the  master's  allocatur,  is  sufficient 
evidence  of  the  fact.    He  should  next  prove  that  the  busi- 
ness was  done  as  stated  in  the  bill,  which  is  usually  proved 
by  a  clerk,  or  other  agent  who  was  concerned  in  the  man- 
agement of  the  suit  or  business,  without  proving  the  bill, 
item  by  item.     If  no  part  of  the  charge  be  for  business  done 
in  court,  evidence  must  also  be  given  of  the  reasonableness 
of  the  charees ;  but  if  any  one  item  be  for  *  business  done  *  131 
in  court  (xj,  he  must  prove  the  delivery  of  a  bill  to  the  de- 
fendant (y)y  according  to  the  stat.  (z),  or  that  he  left  one 

admiarible  fer  the  purpose  of  such  proof  upon  an  indictment  for 
perjury.    FL  v.  Croeriey,  3  £sp.  C.  526. 

(t)  Berryman  v.  FFMe,4  T.  R.  966. 

fu)  P.  C.  ibid.  In  proving  A.  to  be  an  attorney,  it  is  not  neces- 
saiy  to  prove  that  he  has  taken  out  his  certificate.  Jones  v.  SUveng, 
Ex.  Trin.  T.  1822. 

/I;  6  T.  R.  645.  Peake^s  C.  102.  As  where  it  was  due  for  a 
dedimus  poiestatem,  (1 N.  R.  266,  ex  parte  Prickett,)  or  for  preparing 
a  warrant  of  attorney  to  confess  a  judgment.  (Satuhm  v.  Bourne^ 
4  Campl  ^.)  [Sed  vide  Burttm  v.  CkatterUm,  3  B.  &  A.  486.]  But 
if  part  be  for  coDveyancing,  and  he  deliver  no  bill,  he  may  recover 
for  the  conveyancing  only.  (2  B.  &  P.  345.)  Charges  for  drawing 
an  affidavit  of  debt,  and  getting  it  sworn,  are  for  business  done  in 
•  court.  (6  T.  R.  645.)  So  obtaining  the  chancellor's  signature  for 
obtaining  a  bankrupt's  certificate  is  business  done  in  court.  CoUina 
V.  ^/xchoUon,  2  Taunt.  321.  Where  an  attorney,  had  dehvered  no 
bifl,  but  had  delivered  a  bill  of  particulars  of  demand  under  a 
Judge's  order,  it  was  held  that  he  was  entitled  to  recover  for  monies 
paid  for  his  client's  use,  having  no  reference  to  his  business  of  an 
attorney,  although  there  were  other  items  which  were  taxable. 
Mawbrmf  v.  Fleming,  11  East,  285. 

(ju)  Where  there  were  two  defendants  not  partners,  held  to  be 
sufficient  to  deliver  the  bill  to  the  one  who  mana|^ed  the  business. 
2  Camp.  277.  Where  several  parties  have  a  joint  interest  in  resist- 
ing a  daim  for  tittles,  though  their  individual  interests  be  separate, 
and  jointly  retain  an  attorney,  the  delivery  of  the  bill  to  the  P^rw 
who  actually  retains  him  is  sufficient.  Oxeikkam  v.  Ltm^n,  8  D.  & 
R.  461 ;  see  Snowden  v.  Shee^  1  Camp.  437. 

(z)  2  Geo.  II.  c.  23,  8. 23. 
VOL.  n.  15 
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i^AKT  At  his  dwelling-house  (a)  or  last  place  of  abode,'  subscribed 

iT«  by  him,  one  month  (6)  or  more  previous  to  the  commence- 

—.—.......^  ment  of  the  suit.     It  is  sufficient  to  show  that  a  bill  was 


DaiiTery  of  a    left  at  the  defendant's  last  known  apparent  place  of  abode 
))iU.  at  the  time  when  the  bill  was  delivered  (c),  although  the.  de- 

fendant prove  that  he  had  another  known  place  of  abode 
subsequentlv  to  the  delivery  of  the  bill.  It  must  be  proved 
that  the  bill  was  left  with  the  client,  and  not  taken  back 
again  {d).  Where  a  bill  was  produced,  with  an  indorse- 
ment upon  it  in  the  hand-writing  of  a  deceased  clerk  of  the 
plaintiff,  whose  duty  it  was  to  have  delivered  the' bill,  pur- 
porting that  he  had  delivered  a  copy  on  a  particular  day, 
*  132  and  the  indorsement  was  proved  *  to  have  existed  at  that 
date,  it  was  held  that  the  entry  was  evidence  of  the  delivery 
Pjroof  of  de-  ^f  the  bill  (c).  It  is  unnecessary  for  an  executor  or  ad- 
*'^  ®  '  •  ministrator  to  prove  the  delivery  of  a  bill  for  business  done 
by  his  testator  or  intestate  (/),  so  where  the  defendant  is 
also  an  attorney  {g) :  nor  is  such  proof  necessary  where 
the  attorney  sets  off  the  amount  of  his  bill ;  it  should  not 
however  be  produced  at  the  trial  by  surprise,  but  be. de- 
livered time  enough  for  the  plaintiff  to  have  it  taxed  before 
the  trial  {hy  Where  duplicate  <)riginals  are  made  out  at 
the  same  time,  one  may  be  given  in  evidence,  without  no- 
tice to  produce  the  one  delivered  (t^,  provided  proof  be 
fiven  that  it  was  signed  by  the  plaintiff.  A  mistake  in  the 
ate  of  the  items,  which  does  not  mislead  the  plaintiff,  will 
not  vitiate  the  delivery  (A;). 

An  action  may  be  maintained  by  a  solicitor  against  an 
assignee  for  business  done  under  a  commission  of  bafik- 

(a)  Leavingat  the  country-house  is  not  a  good  delivery.  HUi  v. 
Humphries,  2B.  &  P.  343. 

fb)  A  lunar  month  sufficient.     Hurd  v.  Leach,  5  Esp.  C.  168. 

(c)  Wadeson  v.  SmUk,  1  Starkie's  C.  334. 

(d)  I  H.  Bl.  290. 

(e)  Champneya  v.  Peck,  1  Starkie's  C.  404. 

CO  1  Barnard.  K.  B.  433.    Andr.  276.     1  Tidd,  316. 

(g)  Although  the  business  was  done  before  the  defendant  became 
an  attorney.  Fmrd  v.  Maxwell,  2  H.  B.  589.  1  Esp.  C.  420.  12 
G.  II.  c.  13.    Bridges  v.  Francis,  Peako,  1 ;  1  Esp.  C.  221. 

(h)  Dougl.  199.    1  Esp.  C.  499.    1  Tidd,;)18.    Bulman  v.  Birkei, 

1  Esp.  C.  ^9. 

(i)  Anderson  v.  May,  2  B.  &  P.  237.    And  see  Jory  v.  Orchard, 

2  B.  &  P.  39 ;  PkUipson  v.  Chase,  2  Camp.  110.  Vide  tumra,  voL  I. 
p.  359. 

(k)  WiOuuns  T.  Barker,  4  Taunt.  80& 
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• 

raptcj,  although  the  bill  has  not  been  taxed  by  a  master  in       faat 
chancery  under  the  stat.  5  Geo.  II.  c.  30,  s.  45  (I).  vr. 

It  is  a  general  rule  in  such  cases,  that  the  bill  cannot  be  .—...^^ 
taxed  at  me  trial,  for  the  defendant  might  have  had  it  taxed 
previously,  and  his  delay  for  the  space  of  a  month  before 
the  comniencement  of  the  action  is  *  evidence  of  his  ac-  *  133 
quiescence  (m).  The  defendant  cannot  set  up  the  plain- 
tifiTs  negligence  in  the  conduct  of  the  cause  as  a  de- 
fenc€^(ii).  The  delivery  of  a  former  bill  is  conclusive  evi- 
dence against  any  increase  of  charge  in  a  subsequent  bill, 
on  any  of  the  items  contained  in  it  (o),  and  is  strong  pre- 
sumptive evidence  against  any  additional  items  (p) ;  but  it 
will  not  estop  the  plaintiff  from  proving  that  in  fact  he  had 
transacted  other  business  for  the  defendant. 

The  plaintiff  must  also  prove  that  the  action  was  not 
commenced  till  a  month  after  the  delivery  of  the  bill,  by 
the  production  of  the  writ,  or  by  the  Nisi  Prius  roll  (9). 

In  an  action  against  an  attorney  for  misconduct,  it  must  Proof  in  «c- 
be  proved  that  he  is  an  attorney  of  the  particular  court  as  **°"*  ««»*■•• 
alleged  in  the  declaration  (r).     The  retainer  of  the  defend-  *"  •^^•rav- 
ant  b^  the  plaintiff  must  also  be  proved. 

.With  respect  to  the  misconduct  of  the  defendant,  and 
proof  of  the  loss  which  has  resulted  in  consequence,  it  is  to 
De  observed,  that  it  is  not  every  neglect  which  will  subject 
the  party  to  such  an  action.     An  attorney  is  only  bound  to 

fl)  Tom  V.  H^Sj  1  Starkie's  C.  378.  See  ArrowmiUh  v.  Barfwdy 
Ibid,  in  note  ;  2  Camp.  277.  An  attorney  may  recover  the  costs  of 
a  commission  of  bankrupt,  though  he  be  not  a  solicitor  in  chancery. 
WiSdnmm  v.  DiggeO^  1  B.  &  C.  158. 

SembUy  he  cannot  recover  if  he  abandon  his  client  before  trial, 
per  Ld.  Eldon,  C. ;  Cretwdl  v.  Byr<m^  14  Yes.  271 ;  ouf  eh'am,  1  Sid. 
31;  Say.  173.  Or  if  he  carry  on  business  at  a  remote  place  by  a 
clerk  whom  he  pays  by  a  portion  of  the  profits.  Hapkinsan  v. 
1  Bing.  15. 


(m)  Doug:  199.  Barnes,  124.  1  Tidd,  317.  Andenan  v.  May, 
2  0.  &  P.  ^&7.    Qu,  as  to  the  reasonableness  of  this  rule. 

(n)  TempUr  v.  JIPLaehlany  2  N.  R.  136,  unless  at  least  it  was  so 
gross  as  to  deprive  the  defendant  of  all  possible  benefit  from  the 
cause ;  add  qu.  whether  even  in  that  case.  [See  Runyan  v.  At- 
dioiSf  11  Johns.  547.] 

(0)  Lee  V.  /<me«,  2  Camp,  496. 

(p)  Loveridge  v.  BotKamj  1  B.  &  P.  49. 

(q)  See  fFrU.—Cammeneement  of  Action,  Webb  v.  Prickett,  1  B. 
&P.263. 

(r)  As  to  this  proof^  see  above,  190.  It  is  said  that  a  bill  for 
bunness  done  in  a  particular  court  is  not  evidence  that  the  partv 
was  an  attorney  of  that  court,  (hetn  v.  Jackson,  Peake's  C.  236. 
9ut  9«. 
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PART        the  same  kind  of  practice  may  be  examined  as  witnesses 
!▼•         on  either  side  (a). 
,  If  the  ground  of  action  be  negligence  in  completing  a 

conveyance,  where  there  is  a  defect  in  the  memorial  of 
an  annuity,  in  consequence  of  which  it  is  set  aside,  the 
plaintiff,  to  prove  the  defect,  after  having  proved  the 
retainer  of  the  defendant,  his  conduct  of  the  business,  and 
the  execution  of  the  deeds,  which  should  be  produced, 
should  prove  the  rule  of  court  ordering  it  to .  be  set  aside, 
and  an  examined  copy  of  the  affidavits  used  upon  the 
motion.  So,  if  the  plaintiff  has  been  evicted  in  consequence 
of  a  defect  in  title,  arising  from  the  negligence  of  the  defenr 
dant,  he  should  produce  the  deeds,  and  p/ove  the  execution 
of  them  and  the  payment  of  the  money,  and  show  that  he 
has  been  evicted  by  proof  of  the  judgment  in  ejectment, 
the  execution  of  the  writ  of  possession,  producing  the  writ 
or  an  examined  copy,  if  it  has  been  returned. 

An  action  of  this  nature  sounds  in  damages,  and  the 
jury  are  not  to  give  a  verdict  for  the  whole  original  debt, 
but  only  such  damages  as  are  commensurate  wiQi  the  loss, 
which  has  probably  resulted  from  the  defendant's  negli- 
*  136  gence(  A.)  And  therefore  the  plaintiff  *  should  be  pre- 
pared with  evidence  to  show  the  probability  that  he  should 
have  recovered  the  whole  or  part  of  the  debt,  if  the  defen- 
dant's negligence  had  not  intervened,  as  by  evidence  of 
the  circumstances  of  the  piu'ty  indebted  to  him. 

Competency  of. — On  grounds  of  policy,  as  has  already 
been  seen,  an  attorney  is  not  allowed  to  disclose  the  secrets 
of  his  client ;  [see  Confidential  Communication,'\  Neither 
can  he  be  permitted  to  give  parol  evidence  of  a  deed,  or  to 
prove  a  copy  of  one  which  has  been  intrusted  to  him  by  his 
client  (c),  t 

Admissions  made  by  an  attorney  on  the  record,  with  a 

'  view  to  the  trial  of  the  action,  as  of  the  execution  of  a  deed 

or  agreement,  are  evidence  against  his  client  (if),  but  mere 

(a)  2  Wils.  328.  In  the  case  of  Pttt  v.  FoMen,  4  Burr.  2060,  Bfans- 
field,  L.  C.  J.  said,  (alluding  to  the  case  of  Rassd  v.  Palmar^)  **  L. 
C.  J.  Wilmot  told  me,  that  it  came  out  upon  the  defendant's  own 
evidence,  and  the  verdict  went  upon  that  fact,  that  it  was  lata  eutpOf 
or  erassa  nefrlt^entia  in  Palmer  the  attorney ;  and  that  there  appear- 
ed to  be  in  reabty  no  ground  for  the  pretence  of  compronuse  which 
had  been  made  part  of  Mr.  Palmer's  excuse  and  defence." 

(h)  2  Wils.  328. 

(e)  Per  Bayley,  J.  Leicest.  Lent  Ass.  1809.  And  see  Copdand  v^ 
Watts,  1  Starkie's  C.  95. 

(d)  Young  V.  ffright,  1  Camp.  141.  OMie  v.  ^MtOewartk,  1 
Camp.  70.  MUward  v.  Temjde,  ibid.  375.  Vide  tit.  Mmiseitms, 
tupra^  p.  31,  and  Vol.  I.  p.  365,  note  fk).  [Mon  ▼.  OOmohImi,  2  N. 
Hamp.  Rep,  590.] 
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admisriona  in  conversation  are  not  admissible,  for  they  are        part 
not  warranted  ^y  a  presumption  that  they  were  authorized         it. 
by  the  client  (o).     So  an  admission  proved  to  be  in  the  ■  . 

hand-writing  of  the  attorney  on  the  record,  consenting  to  a 
verdict  for  V\e  plaintiff,  wiU  be  sufficient  evidence  of  the 
defendant's  consent. 

Articles  of  War.     See  Vol.  I.  p.  165. 

Augmentation. 

A  cuRACT  may  be  proved  to  have  been  augmented  by 
showing  an  order  for  the  augmentation,  entered  in  a  book, 
and  si^ed  by  the  governors  of  Queen  Anne's  Bounty, 
according  to  the  stat.  1  Geo.  I.  stat.  2,  c^  10.  s.  20,  with- 
out proof  that  the  money  was  laid  out  in  land,  and  allotted 
by  deed  under  the  corporation  seal  of  the  governor,  to  be 
annexed  to  the  curacy,  and  that  *  such  deed  was  enrolled  *  137 
within  six  months  ajier  its  execution,  according  to  that 
statute  and  the  stat.  9  Geo.  II.,  c.  36  (e). 

Authority. 

As  to  the  authority  of  an  agent,  see  tit.  Agent. 
Of  a  partner,  see  tit.  Partner. 
See  also  Trespass — ^Replevin.. 

As  to  proof  of  authority  to  receive  money,  see  tit.  ^ 

Payment. 
To  give  notice  to  quit,  see  Ejectment. 

Autrefois  Acquit.     Vide  supra^  Vol.  I.  g.  151. 

Award. 

It  has  been  seen  that  an  award  regularly  made  under  a 
submission  by  the  parties,  operates  conclusively  as  a  judg- 
ment of  a  court  of  competent  jurisdiction  (/). 

(o)  Vide  Parkins  v.  Hawkshaw,  2  Starkie's  C.  ^239.  But  where  it 
is  proved  that  he  is  the  attornev  of  the  other  party,  proof  of  a  pro- 
posal made  by  him  on  behalf  of  his  client  is  admissible.  Gainsford 
T.  Orammary  2  Camp.  9. 

(e)  Hoed.  Graham  v.  SeoU,  11  East,  478. 

(f)  Supra,  Pt  n.  tit.  JudgmenUy  p.  312.  Doe  v.  Rasser,  3  East,  15. 
Harhert  ▼.  Cooke,  Willes,  86 ;  infra,  139,  n.  (p).  Vide  etiatn  PrUe  v. 
HoQii,  1  M.  &  S.  105.  An  award  made  upon  a  parol  subroission 
IB  evidence  under  a  count  on  the  original  demand.  Kingston  v. 
Phdptf  Fe9k»*a  C.  297,  or  on  an  account  suted.  Ih. 


1 37  AWARD. 

PA&T  In  an  action  upon  an  award  it  is  necessary  to  prove  the 

IV.         anthority  delegated  by  the  parties  to  the.  arbitrator,  and 

\m   his  making  the  award.    The  authority  may  be  by  parol. 

Proof  of  lub-  If  it  be  by  deed,  it  must  be  produced,  and  the  executicm  (g) 

miflsion.  by  ^i\  f}^  parties  to  the  reference  proved. 

Where  four  parties  agreed  to  refer  the  co-partnership 
accounts,  and  all  matters  in  difference  between  them,,  and 
any  two  of  them,  and  the  arbitrator  awarded  that  a  separate 
debt  was  due  from  •^.,  one  of  the  partners,  to  £.,  another 
partner,  it  was  held,  that  in  order  to  establish  ^e  existence 
^  138  of  this  debt  it  was  necessary  *  to  prove  the  execution  by 
A*  and  J9.,  and  also  by  the  two  other  partners  (A.) 

Next  the  execution  of  the  award  itself  must  be  proved, 
by  means  of  the  attesting  witness,  if  it  has  been  subscribed 
by  one,  or  proof  of  his  handwriting,  and^perhaps  that  of 
the  arbitrator,  if  the  witness  be  dead  (t). 

Where  the  submission  is  to  A.  and  vB.,  and  such  third 
person  as  they  shall  appoint ;  in  order  to  satisfy  an  allega- 
tion that  A.  and  B.  appointed  C,  k  is  not  sufficient  to 
produce  an  award  executed  by  the  three,  reciting  that  A. 
and  B.  did  appoint  C-,  even  although  C  acted  along  with 
them  in  the  arbitration  (k). 

Where  an  award  has  been  made  on  a  reference  by  rule 
of  court,  to  prove  the  order  (in  the  same  court)  it  is  suffi- 
cient to  produce  the  office-copy  of  the  rule,  making  the 
order  a  rule  of  court  (/). 

Where  a  parish  had  continued  to  repair  a  road  within  it, 
notwithstanding  an  award  made  by  commissioners  under 
an  inclosure  act,  sixteen  years  affo,  which  awarded  that  the 
highway  was  in  a  different  parish,  it  was  held  that  upon  an 
indictment  against  the  first  parish  for  not  repairing  the 
road,  it  was  incumbent  upon  them  to  Pfove  that  the  pre- 
vious notices  to  the  parishes  to  be  affected  by  the  award 
had  been  given  as  required  by  the  act  (m),  for  the  i^epairs 
subsequent  to  the  award  raised  a  presumption  that  notice 
had  not  been  given.  But  in  the  absence  of  such  a  pre- 
sumption, a  presumption  arises  in  such  a  case  that  the  com- 
missioners have  done  their  duty  (n). 

(g)  See  tit  Deed. 

(h)  Antram  v.  C^oee,  15  East,  209. 

(%)  See  Private  WriHngy  proof  of. — Mesting  Witness. 

(k)  StiU  V.  Hatforti,  4  Camp.  17. 

(I)  Ibid.  But  jf  the  actioB  is  brought  in  another  court,  HmbUj  the 
rule  itself  should  be  produced. 

'  (m)  n.  ▼.  Hadingfidd,  2  M.  &  S.  558. 

(n)  According  to  the  general  rule.    See  Ld.  Elleaborough^  ob- 
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*  An  awardy  made  under  bonds  of  sutMnLraion,  that  cer^       fabt 
tain  premises  should  be  delivered  up  to  the  lessor  of  the  it. 

plaintiff  in  ejectment,  was  held  to  be  conclusive  as  to  his  ..,..-«..^iii-^ 
r^ht  (o).    And  in  general  an  award  made  under  competent 
authority  is  binding  and  conclusive  upon  the  parties  (p). 
And  it  may  be  given  in  evidence  under  the  general  issue  in 
assumpsit.  (1) 

But  an  award,  although  under  a  submission  of  all  matters 
in  diflference,  will  not  be  conclusive  upon  any  matter  which 
was  not  at  all  contested  before  the  arbitrator  {q).  And  the 
arbitrator  may  be  examined  in  order  to  prove  that  no  evi- 
dence was  given  upon  a  particular  subject  (r). 

Bail. 

The  bail  of  a  party  are  incom|)etent,  from  interest,  to 

S've  evidence  for  him  (1),  in  both  civil  and  criminal  cases. 
There  the  testknony  of  one  or  both  the  bail  is  necessary, 
the  party,  on  application  to  the  court,  may  substitute 
another  m  his  place,  and  so  render  him  competent  (^. 

Bail-Bond. 

The  plaintiff  in  an  action  on  a  bail-bond,  whether  he  be 

aervatioDs,  2  M.  &  S.  561 ;  WUUams  v.  Eatt  JMia  Cmnpany,  3  East, 
192 ;  and  tit  PruumpHon, 

(0)  Doe  V.  BoBMtry  3  East,  15. 

(p)  See  Camphdl  v.  TwefOow,  1  Price,  81.    6  Ves.  282.    Q  Ves. 

364.    14  Ves.  271.    18wanst.55. 

(q)  JKovee  ▼.  Farmer^  4  T.  R.  146.  MarUn  v.  Thftrtdon^  4  Esp. 
18a    [Ante,  Vol.  I.  p.  200,  noU  (2).] 

(r)  Marten  v.  7*AonUofi,4  Esp.  180,  Cor.  Ld.  Alvanley. 

(9)  1 T.  R.  164.  2  Esp.  C.  006.  CoUeH  ▼.  JtnnU,  Rep.  Temp. 
Hafdw.  183. 

(t)  Tidd's  Pr.  264.  ColUtt  v.  Jennii,  R.  T.  Hardw.  133.  This 
is  done  by  an  apj^cation  to  the  court,  on  affidavit,  stating  that  the 
witness  is  a  material,  one  upon  the  terms  of  adding  and  justifyinf 
another.  One  who  has  made  a  deposit  under  the  Stat  in  lieu  of 
bail,  is,  it  seems,  incompetent  Laeon  v.  HigginSf  3  Staride's  C. 
178.  Mde^  That  the  money,  by  rule  of  court,  remained  in  court  to 
await  the  event  of  the  suit.  It  is  no  objection  that  the  witness  was 
ODe  of  the  bail  below.  Pte^y  v.  Von  Eseh,  2  Esp.  C.  604.  But 
where  an  attachment  against  the  sheriff  has  been  set  aside  on  a 
condition  that  it  shall  remain  as  a  security,  the  bail  cannot  be  ex- 
amined,   ib.  and  see  Brown  ▼.  ATeave ;  W  ightw.  406. 

(1)  [See  Hornet  t.  ^ery,  12  Mass.  Rep.  134.] 
VOL.  II.  16 
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PART  the  sheriff,  or  his  assignee  under  the  plea  of  *  non  est  factum, 
IT.  need  prove  the  execution  only  (u)  in  the  ordinary  way. 
.».-.-.— ^  If  the  defendant  plead  that  the  bona  w«s  taken  for  ease  and 
favour,  and  the  plaintiff  reply  that  it  was  taken  for  the 
security  of  his  prisoner,  and  issue  be  joined  thereon,  slight 
evidence  will,  it  is  said,  maintain  the  replication  {x).  Upon 
a  plea  of  comperuit  ad  diem,  the  appearance,  being  matter 
of  record,  is  tried  by  the  record  (y). 

Where  the  bond  is  taken  by  the  sheriff  after  the  return 
of  the  writ,  it  is  void,  since  the  condition  is  that  the  defen- 
dant in  the  original  action  shall  appear  at  the  return  of  the 
writ,  which  is-  impossible.  The  defendant  may  take  advan- 
tage of  the  defence  under  the  plea  of  non  est  factum^  by 
producing  the  writ,  or  relying  upon  the  statement  of  the 
writ  and  return  on  the  record  (2:). 

Bakkruptct. 

Under  this  head  will  be  considered,  I.  Proof  of  the  title 
to  sue  as  assignees  of  a  bankrupt. — II.  Proofs  by  assignees 
in  particular  actions. — ^III.  Proof  of  voluntary  preference. 
IV.  To  impeach  payments  by  and  to,  and  other  transac- 
tions with,  the  bajikrupt. — V.  Of  reputed  ownership. — ^VI. 
Proofs  in  defence  of  actions  by  assignees.— 1-VII.  Proofs  in 
*  141  actions  by  the  *  bankrupt. — VIII.  Proof  of  the  discharge  of 
the  bankrupt  by  the  bankruptcy. — IX.  Proofs  on  prose- 
cutions against  the  bankrupt. — ^X.  The  competency  of 
witnesses. 
Title  to  sue  as      I.  Of  the  title  to  sue  as  assignees. — Assignees  of  a  bank- 
usipiees.         j^p^  ^jj^  claim  in  their  character  of  assignees,  and  not  in 
their  own  right,  must  prove  all  the  steps  which  are  essen- 
tial to  constitute  the  party  a  bankrupt,  and  themFclves  his 
assignees.    The  fact  that  commissioners  have  already  de- 

(u)  Vide  supra,  Vol.  I.  p.  327.  But  if  the  plaintiff  should  inad* 
rertently  have  joined  issue  upon  the  plea  of  nil  debet  instead  of 
having  demurred,  he  will  be  bound  to  prove  all  the  averments  in 
the  declaration,  the  issuing  the  writ,  the  arrest,  the  execution  of  the 
bond,  and  the  assignment,  if  the  action  be  brought  by  the  assignee. 

(x)  1  Sid.  383.  See  1  Saund.  162.  1  Lev.  254.  Com.  Dig.  Pleader, 
3W.25.    2Keb.422. 

(i[)  If  the  issue  depend  on  the  date  of  the  appearance,  the  court 

P.  will  order  the  date  of  the  appearance  to  be  entered  on  the 

filazer's  book,  although,  before  the  application  to  the  court,  issue 

has  been  joined  on  the  plea  of  comperuit  ad  diem.    Austin  v.  Fenton, 

1  Taunt.  23. 

(z)  4  M.  &  S.  338,  For  other  evidence  on  the  plea  of  non  est 
faetum,  see  tit.  Deed— AVn  estjadum. 
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dared  the  party  a  bankrupt  is  not  even  prima  facie  evi-       fabt 
dence  gf  the  bankruptcy,  for  they  act  upon  ex  parte  evi-  it. 

dence,  and  have  a  mere  authority  without  jurisdiction,  and  .»......«.— 

consequently  their  deterQiination  is  not  in  the  nature  of 
a  decree  or  judgment  by  a  court  of  competent  authori- 
ty (a).  But  where  the  assignees  declare  upon  a  cause  of 
action  which  accrued  after  the  bankruptcy,  without  de- 
scribing themselves  as  assignees,  no  evidence  of  title  ib 
necessary  (b). 

To  estaoUsh  their  title  to  the  bankrupt's  property,  they  / 

must  prove,  1.  The  commission.  2.  The  trading.  3.  The 
act  of  bankruptcy.  4.  The  petitioning  creditor's  debt 
5.  The  assiffnment. 

First.    The  commission  is  proved  by  the  mere  produc-  Conunitdon. 
tion  under  the  great  seal,  tc^ether.  with  the  petition  to  the 
chancellor  (c). 

The  assimees  of  A.  and  B.  may  be  described  as  the 
assignees  of  .4.  in  an  action  to  recover  a  debt  due  to  his 
separate  estate  (d). 

Secondly.  That  the  party  was  a  trader  (e). 

(a)  Ld.  Raym.  580.  Assignees  sue  in  a  representative  capacity 
and  most  show  that  those  whom  they  represent  would  have  been 
entitled  to  recover,  ptr  Buller,  J.  3  T.  R.  782.  The  assignees  of  ^. 
and  B.  under  separate  commissions  cannot  in  the  same  action  re- 
cover a  debt  jointly  due  to  A,  and  B.  and  also  separate  debts  due 
to  each.  Hancock  v.  Haywood,  3  T.  R.  433.  But  assignees  under 
a  joint  commission  against  A.  and  B.  and  also  under  a  separate 
oommission  against  C.  may  recover  a  debt  due  to  the  three. 
SIreaifUU  v.  HaUiday,  3  T.  R.  779 ;  see  further,  Part  IV.  1491,  2. 
Aotr  V.  Davis,  2  Moore,  3.    8  Taunt.  134.  S.  C. 

Assignees  describing  themselves  to  be  assiffnees  under  a  com- 
mission against  A,  and  -B.,  must  prove  the  bankruptcy  of  both. 
Hogfi  V.  Bridges,  2  Moore,  122.  8  Taunt.  200,  S.  C.  SemUe,  the 
non-joinder  of  a  co-assignee  is  a  ground  of  nonsuit.  Snelgrovt  v. 
Ami,  2  Starkie's  C.  424. 

(h)  Enans  v.  Afan,  Cowp.  509.  [See  Thomas  tf  al.  v.  Ridcing  if 
at.  Wigbtwick,  66.] 

(e)  P-  N.  P.  41. 

(dj  Sbmekouse  v.  De  SUvet^  3  Camp.  399. 

(e)  The  following  persons  are  traders : — A  banker,  broker,  iaetor^ 
(5  Creo.  II.  c.  30,  9.39);  butcher,  (4  Burr.  2148) ;  shoemaker,  (Cro. 
Car.  31.  Cro.  Eliz.  268) ;  one  who  rents  a  brick-ground,  and  makes 
bricks  for  public  sale,  (1  T.  R.  34.  SuiUm  v.  Whtdty,  7  East,  442) ; 
innkeepers  and  publicans  who  sell  liquors  out  of  their  houses 

generally  (1  T.  R.  572);  a  farmer  who  buys  and  sells  for  profit 
orsea  not  used  in  the  farming  business,  to  the  amount  of  five  or  six 
in  two  years  (1  T.  R.  573.  n.  2  N.  R.  78) ;  a  pawnbroker,  senMe^ 
(per  Ld.  Hardw.  1  Atk.  206);  stock-brokers  buying  and  selling 
stock  by  commission;  so,  semUty  bakers  and  tanners,  (8  Modi 
330) ;  a  scriveosr,  (per  Ld.  Uardw.  1  Atk.  141) ;  sa  attorney/  whs 
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PART  "^^The   nature   of  the   trading  itself,  which  will  sub- 

lY.         ject  the  party  to  the  operation  of  the  bankrupt  Jaws,  is 
*  matter  of  positive  statutory  definition  (/)  and  of  legal 


Tradini;.         Consideration ;  but  it  is  a  question  of  fact,  whether  the 

^  143  party  has  done  such  acts  as  constitute  him'  a  trader  in 

point  of  law,  and  also  when  the  acts  are  of  a  dubious 

nature,  whether  they  have  been  done  with  an  intention  to 

carry  on  trade. 

The  intention  to  trade  may  be  inferred  from  a  single 
act  of  buying  and  'selling. 

The  purchase  of  a  single  lot  of  timber,  if  made  with 
intent  to  sell  it  again,  will  make  a  man  a  trader  (g). 

After  proof  that  he  has  once  traded,  it  is  not  necessary 
to  prove  continued  acts  of  trading  up  to  the  very  time  of 
the  bankruptcy ;  it  is  aufficient  to  prove  acts  from  which 

is  a  depositary  of  money  to  b^  laid  out  in  securities  at  his  own  dis- 
cretion, and  receives  a  compensation  distinct  from  his  fees  for  drawl- 
ing the  conveyances,  for  an  attorney  is  a  scrivener  (Hutckinsim  y. 
Gcueoi^e,  Holt's  N.  P.  R.  507)  *y  an  executor  carrying  on  trade  for  the 
benefit  of  the  testator's  children  (3  Esp.  88. 10  Ves.  IIQ) ;  a  person 
who  purchases  more  cattle  than  are  necessary  for  his  own  use  with 
a  view  to  a  re-sale  {JVtujland  v.  BeU,  Holt's  C.  221.) 

The  following,  it  has  been  held,  are  not  within  the  scope  of  the 
bankrupt  laws  :-An  attorney  who  receives  and  places  out  the  monie» 
of  his  Clients  in  the  usual  course  of  business,  and  charges  in  respect 
of  the  deeds  or  securities,  and  not  as  commission,  on  the  monies  in 
his  hands  (Hard  v.  Brydf^es^  Holt,  654) ;  a  schoolmaster  who  buys 
books  and  shoes,  and  retails  them  to  his  pupils  ( VaUwUne  v.  Vaughan^ 
Feake,  76) ;  one  who  erects  public  baths  on  land  granted  to  him  for 
the  purpose  (WHiiaiM  v.  SUvena^  2  Camp.,  SA);  who  builds  a 
theatre  to  be  held  in  shares,  for  which  he  is  to  be  paid  according  to 
measure  and  value,  he  being  a  shareholder  (ibid.| ;  who  buys  timber 
which  he  uses  for  building  of  houses,  which  he  sells  (CWI:  y. Wisdom^ 
5  Esp.  147) ;  a  clerk  in  a  custom-house  employed  by  merchants  to 
receive  money  on  debentures  with  which  he  discounts  bills  on  his 
own  account  (2  Esp.  555) ;  a  person  who  occasionally  buys  and 
^lls  hay,  com  and  h<n*ses,  with  a  view  to  profit,  but  without  making 
them  the  means  of  seeking  his  living  (Stewoari  v.  Btdly  2  N.  R.  78. 
BoUon  v.  Sovferby,  11  East,  274);  receivers  of  taxes  (5  Geo.  II., 
c.  80,  s.  40);  graziers  (ibid.);  drqvers  (ibid.);  farmers  (ibid.); 
contractors  for  victualling  the  navy  (1  Vent.  270);  innkeepers 
(4  Burr.  2064) ;  one  who  builds  on  his  own  land  for  any  purpose 
(2  Camp.  R.  200) ;  one  who  drawsi>ills  for  the  purpose  of  improving 
his  estate,  and  borrows  accommodation  bills,  in  lieu  of  wiiich  he 
gives  his  own  (Hankey  v.  JoneM^  Cowp.  745);  a  buikler  who  buys 
timber  for  building  houses,  and  sells  the  houses  (5  Esp.  R.  147) ; 
holders  of  stock  in  different  trading  companies  by  various  statutes 
(3  Esp.  88.    10  Ves.  110.) 

(f)  See  the  stat.  1  Jac.  I.  c.  15,  s.  2,  and  21  Jac.  I.  c.  19,  s.  2. 

(g)  Holroyd  v.  Crtoyntie,  2  Taunt.  176.    See  also  JVetoland  v.  j^, 
Holt'aC.221.    l^ewartY.Ball,2J^,TL79.  "'  '   ^ 
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it  can  be  inferred  that  he  intended  to  continue  the  trade  (A).       Tjaa 
^  Thus  the  soliciting  orders  for  business  is  evidence  of  the         !▼• 
party's  intention  to  continue  the  trade,  although  he  has 


not  actually  transacted  business  for  some  time  previous  to  Tradioc* 
the  act  of  bankruptcy  (t\ 

Where  a  fisherman  nas  occasionally  bought  and  sold 
fidi,  it  is  to  be  presumed,  that  whilst  he  remains  a  fisher- 
man he  carries  on  business  in  the  same  way  (k). 

And  where  business  has  been  carried  on  by  the  party 
in  pamership  with  another,  which  partnership  had  been 
dissolved  some  years  before,  and  no  act  of  trading  had 
been  done  for  two  or  three  years  before  the  time  when 
the  petitioning  creditor's  debt  accrued,  but  the  concerns 
had  not  been  ultimately  wound  up,  and  part  of  the  stock 
still  remained  in  the  warehouse  *  of  the  parties  undisposed  *  144 
of,  the  jury  found,  under  the  direction  of  the  court,  that 
the  trading  continued  (/). 

Thirdly.  The  several  acts  which  constitute  bankruptcy  f^\^^^'^^' 
are  matter  of  positive  statutory  definition ;  and  whether  a  '"**  ^' 
particular  act,  when  proved,  falls  within  the  definition,  is  a 
question  of  law ;  but  whether  the  act  itself  has  been  com- 
mitted, and  particularly  whether  it  has  been  done  with 
that  inientton^  which  in  the  particular  instance  is  essential 
to  bankruptcy,  is  pure  matter  of  fact  for  the  consideration 
of  the  jury. 

By  the  stat.  1  Jac.  I.  c.  15,  s.  2,  the  several  acts  of 
bankruptcy  there  specified  (m)  must  be  done  to  the  intent, 

fh)  5  Esp.  R.  235.  It  is  a  question  for  the  Jury  whether  there 
Jbas  been  an  entire  cessation  of  trading,  or  merely  an  interruption 
with  intent  to  resume  it  should  an  opportunity  offer,  per  Ld.  El- 
don,  ExparU  Patterson^  1  Rose,  402;  Henry  v.  Birch^  1  Rose, 
d56. 

Although  the  trader  be  described  as  a  money-scrivener,  and  the 
general  words,  dealer  and  chapman,  be  omitted,  senMe,  it  is  suffi- 
cient to  prove  any  species  of  trading  Smith  y.  Sandilanda^  Gloster 
Suaun.  Ass.  1819, 1  Gow ;  and  per  Wood,  B.  Winch.  Sp.  Ass.  1820. 
Mann.  Ind.  371.    Hcde  v.  SmtUly  2  B.  &  B.  25. 

(ij  Wkamm  v.  BmiUdgty  5  Esp.  C.  235. 

(k)  Ueanny  y.  Bireh^  3  Camp.  233. 

(I)  The  Executors  of  Backhouse  v.  Tarleton^  Cor.  Ld.  EUenbprough, 
Guildhall,  on  an  issue  from  the  Ld.  Chancellor  to  try  the  fact. 

(m)  These  are  nine  in  number ;  viz.  1,  to  depart  the  realm ; 
2,  begin  to  keep  house  ;  3,  or  otherwise  absent  himself;  4,  or  suffer 
himself  willingly  to  be  arrested  for  any  debt,  or  other  thing  not  frown 
or  due,  for  money  delivered,  wares  sold,  or  any  other  just  or  Tawftil 
cause,  or  good  consideration  or  purposes ;  5,  or  suffer  himself  to  be 
outlawed;  6,  or  yield  himself  to  prison ;  7,  or  willingly  or  fraudu- 
lently procure  himself  to  be  arrested,  or  his  goods,  &c.  to  he  at- 
tached or  sequestered ;  8,  or  depart  from  his  dwelling-house ;  9,  or 


144  BANKRUPTCY.— PROOFS  BY  ASSIGNEES. 

PAKT        or  whereby  the  creditors  may  be  defeated  or  delayed  for 
IT.         the  recovery  of  their  just  and  true  debts.     Under  these  • 
■         words  it  is  sufficient  to  prove  an  intention  to  defeat  or  de- 
lay creditors,  without  proof  of  any  actual  delay  of  a  credi- 
tor (»). 
intaotioD.  In  some  cases  it  seems  to  have  been  held,  that  ^he 

*  145  ^  departing  the  realm,  (and  the  principle  extends  to  the 
other  acts  of  bankruptcy  specified  in  the  statute,)  would 
constitute  an  act  oi  bfiLnkruptcy^  provided  it  was  proved 
that  a  creditor  was  in  consequence  delayed,  independent- 
ly of  any  proof  of  an  intention  on  the  part  of  the  bankrupt 
to  do  so,  that  is.  the  latter  branch  of  the  clause  waa  con- 
sidered to.  be  entirely  independent  of  the  intent  mentioned 
in  the  former  part ;  the  effect  was  to  render  the  mere  de- 
laying of  the  creditor,  provided  it  was  the  consequence  of 
one  of  the  acts  specified,  an  act  of  bankruptcy.  As  in 
Woodier^s  case,  who  departed  the  realm  because  he  had 
killed  his  wife(«);  and  in  that  of  Raikes  v.  Pereau{o\ 
where  the  primary  reason  for  the  bankrupt's  going  abroad 
was,  that  a  young  woman  had  refused  to  live  with  him  as 
his  mistress,  unless  he  took  her  abroad.  In  both  these 
cases  creditors  were  delayed,  and  for  that  reason  the  ques- 
tion of  intention  was  considered  to  be  immaterial. 

In  the  subsequent  case  of  Robertson  v.  Liddell  {p\  this 
clause  of  the  statute  was  much  discussed,  and  it  was  held 
that  the  words  were  to  be  read,  '^  to  the  intent  his  credi- 
tors shaU^  or  that  thereby  they  may  be  defeated ;"  making 
the  intent  to  govern  the  whole  clause.  Still  those  cases 
might  probably  have  been  decided  as  they  were,  consist- 
enfly  with  this  construction,  since,  although  the  primary 
object  of  the  bankrupt  in  going  abroad  might  not  be  to 
delay  his  creditors,  yet  if  the  delaying  his  creditors  was 

make  or  cau^e  to  be  made  any  fraudulent  grant  or  conveyance  of 
his  lands,  tenenients,  goods  or  chattels,  to  the  intent,  &c.  See  21 
Jac.  I.  e.  19,  s.  28.    5  Geo.  II.  c.  30,  s.  24. 

(n)  Robertson  v.  LdddtU,  9  East,  487,  in  which  the  case  oTFoukr 
V.  Padgetty  7  T.  R.  509,  was  overruled,  where  it  had  been  held  that 
the  word  or  in  the  statute  meant  and»  See  Hammond  v.  HickSf 
5  Esp.  139.  1  Taunt.  273.  479.  3  Smith,  347.  fTilson  v.  J^Torman^ 
1  Esp.  334.  Holroyd  v.  GtDvnne,  2  Taunt.  176.  Ramshottom  v. 
Lewis,  1  Camp.  279.  Holroyd  v.  fFhit^adf  3  Camp.  530,  i^fra, 
152,  n.  (c).    [14  Ves.  80.] 

(s)  B.  N.  P.  39. 

(o)  Co.  B.  L.  5th  edit.  73 ;  and  see  Femon  v.  Hankey,  Co.  B.  L. 
where  Buller,  J.  approved  of  the  decision  in  Woodier's  case,  and  said 
that  it  had  always  been  considered  and  acted  upon  as  good  law. 

fj»;  9  East,  487.    Hofrvyd  y,  Qtcynne,  2  Taunt.  176, 
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the  immediate  and  necessary  consequence  of  his  act,  it       part 
might  l>e  considered  as  evidence  of  such  an  intention  (g).         it. 
*  In  order  to  prove  the  intention  of  the  bankrupt  to  de-  _»...... 


lay  a  creditor,  declarations  made  by  him  which  were  co-  *  145 
temporary  with  the  act,  itself,  are  admissible.  According- 
ly, what  the  party  said  on  requesting  his  servant  or  clerk 
to  deny  him  to  creditors  («),  or  when  he  departed  from  his 
dwelling-house,  or  even  upon  his  return  home  again,  is 
evidence  to  show  with  what  intention  he  secluded  or  with- 
drew himself  from  his  creditors  (0. 

The  bankrupt  was  arrested  and  taken  twelve  miles 
from  home  on  the  5th,  was  discharged  at  one  o'clock  in 
the  afternoon  of  the  6th,  and  returned  home  at  ten  o'clock 
on  the  night  of  the  7th ;  it  was  held,  that  what  he  daid  to 
a  witness  (who  inquired  where  he  had  been),  as  to  the  rea- 
son of  his  absence,  was  admissible,  fh  explanation  of  his 
act(u).  So  what  the  bankrupt  said  on  removing  his 
books,  is  evidence  {x).  But  declarations  or  admissions  by 
the  bankrupt,  which  are  subsequent  to  the  act,  are  not  ad- 
missible (y). 

Where  the  proceedings  are  read  in  evidence  under 
the  statute,  a  deposition,  stating  that  the  bankrupt  had 
absented  himself  and  that  he  had  admitted  that  he  had  ab-* 
sented  himself  for  the  purpose  of  avoiding  his  creditors, 
but  not  specifying  the  time  of  such  admission,  is  not  even 
prima  facte  evidence  to  prove  the  act  of  bankruptcy  (z). 

The  act  to  be  proved,  is  the  departing  of  the  realm  i>«P*'^*'"*  *^ 
with  intent  to  delay  creditors,  and  the  intention  of  the 
party  is  a  question  of  fact  for  the  determination  of  the 
jury,  to  be  collected  either  from  the  contemporary 
*  declarations  of  the  trader,  or  to  be  presumed  from  cir-  ♦  147 
cumstances,  considering  the  mode  and  reason  of  the  de- 
parture, the  state  of  his  affairs  at  the  time,  and  other  cir- 
cumstances likely  to  operate  as  motives.  The  case  is  sub- 
ject to  the  general  presumption  6f  Itfw,  that  a  man  contem- 


(q)  8ei 
7T.1L5 


')  See  the  observations  of  Lawrence,  J.  in  Finder  v.  Padgett^ 
~  516. 

fs)  Jamieson  v.  Earner,  1  Esp.  C.  381. 

(t)  Bateman  v.  Bailey,  5  T.  R.  512 ;  B.  N.  P.  41.    Ambroge  v. 
CUndon,  Rep.  Temp.  Hardw.  267 ;  4  Esp.  OSS.  Wilson  v.  JVbmum, 

1  Esp.  334.    BoberUon  v.  LiddeUy  9  East,  487.    Holroyd  v.  Gwynn^ 

2  Taunt.  176. 

(h)  BaUman  v.  BaiUy,  5  T.  R.  512. 

(x)  Ambrose  v.  Ckndon,  Rep.  Temp.  Hardw.  267. 

(y)  Robion  v.  JTemp,  4  Esp.  C.  233. 

(z)  Marsh  v.  Meager,  1  Starkie's  C.  353. 
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PART       plates  that  result  which  is  the  natural  and  obvious  conse- 
IT.         quence  of  this  act,  although  he  may  have  another  ppmary 
■      and  immediate  object  in  view  {z). 
iBtsntioo.  If  the  delay  of  creditors  be  the  necessary  consequence 

of  the  departure,  the  intention  to  delay  may  be  inferred, 
although  the  party  had  another  and  more  immediate  ob- 
ject in  departing,  as  on  account  of  domestic  dissensicms  fa), 
to  avoid  a  prosecution  for  felony  (6),  or  in  order  to  live 
with  a  mistress  (c)  ;  and  so  in  other  cases  where  the  pur- 
pose of  departure  is  aliene  from  that  of  trade,  for  the  party 
must  be  supposed  to  contemplate  and  intend  that  which  is 
the  immediate  and  necessary  consequence  of  his  act  {d). 
^148  But  it  is  not  enough  to  show  that  the  party  left  ^Eng- 
land and  proceeded  to  Iceland,  where  he  also  carried  on 
trade,  without  leaving  funds  behind  him  for  the  payment 
of  his  debts,  for  non  Snstat  that  he  did  not  go  for  the  very 

(purpose  of  providing  funds :  and  this  •case  differs  essential- 
y  from  that  otHolroyd  v.  fVkUeheadj  since  there  the  inten- 
tion of  the  departure  was  aliene  from  that  of  trade  (e). 

If  a  subject,  domiciled  in  Ireland,  feave  his  family  there, 
and  come  to  England  to  settle  his  affairs,  and  return  to  Ire- 
land abruptly  to  avoid  an  arrest,  he  commits  an  act  of 
bankruptcy  (/). 

(z)  Vide  8upray  145.  A  lettef  written  by  the  trader  during  his 
absence  is  evidence  to  explain  its  nature.  Windham  v.  Pakrmmt  1 
Starkie's  C.  146 ;  2  Christian's  B.  L.  446. 

'(a)  Holroyd  v.  WhUehtady  3  Camp.  590. 

(h)  ffoodier'B  case,  B.  N.  P.  39. 

(e)  Raifui  v.  Pereau,  Co.  B.  L.  73. 

(d)  See  Mr.  J.  Lawrence's  observations  in  Fowler  v.  Padgett^  7 
T.  R.  516.  In  the  case  of  Holroyd  v.  ffhitehead^  (3  Camp.  530,  sub- 
sequently approved  of  by  Ld.  Ellenborougfa,  Windham  v.  PaUrson^ 
4  Camp.  386.  S.  C.  1  Starkie's  C.  146,)  the  bankrupt  lefl  his  dwel- 
ling-house on  account  of  domestic  dissensions  with  his  wife,  and 
left  a  letter  stating  that  there  Would  be  209.  in  the  pound  for  credi- 
tors, but  that,  be  it  less  or  more,  he  had  done  with  trade,  desiring 
that  no  one  should  be  allowed  to  take  goods  out  of  the  warehouse 
in  preference,  and  ^ving  no  directions  for  the  continuance  of  his 
business ;  during  his  abmnce  a  creditor  called  fof  money,  who  went 
away  unsatisfied.  And  it  was  lefl  to  the  juiy,  whether,  under  the 
circumstances,  the  party  had  not  left  his  house  with  an  intention  to 
delay  his  creditors,  and  whether  a  creditor  had  not  been  delayed ; 
and  the  jury  found  both  these  facts.  See  also  J2am«frottom  v.  liwis^ 
1  Camp.  879. 

(t)  Windham  v.  PaUrsony  1  Starkie's  C.  144.  See  Warner  v. 
Barbery  Holt's  C«  175. 

m  WiUiams  v.  JSTunn^  1  Camp.  153,  Cor.  Chambre,  J.  1  Taunt. 
5270 ;  where  it  is  stated,  that  the  family  resided  in  England,  and  the 
court  adverted  to  that  circumstance. 
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Beginning  to  keep  house. — ^This  act  of  bankruptcy  must       part 
be  evidenced  by  some  act  by  which  the  party  secludes         it. 
himself  from  the  solicitation  of  his  creditors,  with  the  in-  ■ 

teniion  of  doing  so.  The  most  usual  proof  consists  of  an  Befinniog  t* 
actual  denial  to  a  creditor,  by  a  clerk  or  servant  authoriz-  Imp  house. 
ed  to  do  so  bv  the  trader  who  is  in  the  house.  But  al* 
diough  this  is  the  usual  medium  of  proof,  it  is  not  the  only 
one ;  for  if  a  trader  seclude  himself  in  a  private  part  of  the 
bouse,  in  order  to  avoid  his  creditors,  who  are  by  this 
means  deprived  of  access  to  him,  he  begins  to  keep  bouse, 
and  conunits  an  act  of  bankruptcy  (g).  As  where  a  trader 
removes  from  a  part  of  the  house  where  his  creditors  usual- 
ly have  fi^e  access  to  him  to  a  more  retired  part  of  it,  by 
means  of  which  his  creditors  are  prevented  from  importun- 
ing him  (A). 

Where  the  evidence  of  the  act  of  bankruptcy  consists  in  Denial. 
the  denial  to  a  creditor  by  order  of  thejtrader,  *an  actual  *  149 
denial  must  be  proved  (t)  to  one  who  is  a  creditor  {k) ;  and 
it  would  not  be  sufficient  to  prove  a  denial  to  an  agent  of 
the  creditor  (I),  without  proof  that  the  trader  knew  nim  to 
be  such  agent ;  so  he  must  have  a  present  demand  against 
the  trader ;  a  mere  claim  on  a  security  not  due  is  insuffi- 
cient (m).  It  must  be  proved  that  the  trader  gave  orders 
to  be  denied  to  the  creditor  ;  but  if  he  give  a  general  or- 
der to  be  denied  to  all,  and  is  denied  to  a  creditor,  it  is  suf- 

(g)  1  Camp.  271.  Com.  Dig.  Bankrupt,  c.  1.  Dickinson  v.  Foord^ 
Barnes^  160.  An  order  to  be  denied  to  creditors  is  but  evidence  of 
an  intention  to  delay.  Lazarus  v.  fVditkinan^  5  Moore,  513.  A 
genera]  order  to  deny  with  that  intent,  or  a  general  order  to  admit 
no  one  whom  the  servants  did  not  know,  for  fear  of  a  second  ar- 
rest. Harvey  v.  RamshoHom^  1  B.  &^  C.  55.  Or  a  general  order  to 
deny,  and  a  beginning  to  keep  house  is  sufficient.  Uoyd  v.  HeaJ&r 
eoU,  2  B.  &  B.  588.  Note,  in  the  latter  case,  there  was  a  denial  to 
the  collector  of  church  and  highway-rates.  See  GiUingham  v. 
Laing,  6  Taunt.  532. 

e)  Dudlqj.  Vaughan^  1  Camp.  271.  See  also  Chenowe^  v.  jEfajr, 
.  &  S.  677 ;  1  Taunt.  270,  479. 

(%)  Qanett  v.  MouUy  5  T.  R.  575.  Hawker  v.  Saunders^  Co.  B.  L. 
79.    Dudley  v.  VaugharL,  1  Camp.  271. 

(k)  Per  Lee,  C.  J.  B.  N.  P.  40.  A  denial  to  a  tax-gatherer  is  suf- 
ficient.   /e/«  V.  iS^itft,  2  Taunt.  401. 

(I)  B.  N.  P.  39,  40.  1  Montague,  87.  Green,  39.  Borrow  v« 
FosUt^  ib.  44.  A  denial  to  the  clerk  of  a  holder  of  a  bill  is  suffi« 
cient,  2  T.  R.  59. 

(m)  7  Yin.  Abr.  61,  pL  14,  exparteLevi;  but  a  denial  to  the  hold- 
er pf  a  bin  on  the  morning  of  the  day  when  it  becomes  due  is  suf* 
ficient.    CoUM  v.  Freeman,  2  T.  R.  59. 

roh.  ir.  17 
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PART        ficient,  although  he  wished  to  avoid  a  different  creditor  (n). 

IV.  .      Proof  that  the  trader  was  in  distressed  circumstance^9  and 

— — —  that  he  was  by  his  own  order  denied  to  several  persons. 

Beginning  to     some  of  whom  Called  more  than  once,  is  evidence  to  go  to 

intenticm"'*""  ^  i^^  ^^  ^  denial  to  a  creditor  (o)  (1). 

*'l50      *'rhe  presumption  of  an  intention  to  delay  a  creditor, 
arising  from  denial,  may  be  rebutted    by  any  evidence 

(n)  Mticklow  V.  May,  1  Taunt.  479. 

(o)  Jamieson  v.  Earner,  1  Esp.  C.  381.     But  in  the  case  of  Garrett 
Motile,  5  T.  R.  5'/5,  the  trader,  being  in  expectation  that  several 
bills  would  be  pnesented  to  him  for  payment,  was  advised  by  his 
friends  to  keep  oin  of  the  way  of  his  creditors,  and  he  accordingly 
gave  orders  to  his  clerk  to  be  denied  to  every  person  ;  he  retired  up 
stairs  witli  his  account  books,  where  he  remained  several  days,  and 
was  denied  to  several  persons,  but  it  did  not  appear  thitt  they  were 
creditors.    A  creditor  •  on  two  bills  of  exchange  to  the  amount  of 
100/.  called,  but  did  not  ask  for  the  bankrupt,  understanding  that 
he  was  from  home.    The  court  of  K.  B.  held,  that  these  circum- 
stances did  not  constitute  an  act  of  bankruptcy ;  and  Ld.  Kenyon 
observed,  that  the  question  on  trials  of  that  kind  had  always  been 
asked,  whether  or  not  the  debtor  was  denied  to  the  creditor,  which 
showed  in  what  light  the  statute  had  been  considered.    (See  also 
Hawkea  v.  SaunderSy  Co.  B.  L.  79.  B.  N.  P.  40.)  Notwithstanding  this 
authority,  it  is  probable  that  such  a  case  would  now  meet  with  a 
different  decision.    The  act  of  bankruptcy  consists  in  a  beginning 
to  keep  house  with  intent  to  delay  creditors,  and  if  the  act  be  done 
with  that  intent,  then,  according  to  the  principle  established  in  Ro- 
bertson V.  Lhddell,  (9  East,  487^)  it  is  not  material  whether  the  in- 
tention was  carried  into  effect  by  an  actual  delay  of  any  creditor. 
A  denial  is  the  mere  medium  of  proof.     A  trader  may  have  no  ser- 
vant or  agent  to  deny  him  ;  and  then  this  medium  of  proof  becomes 
inapplicable.     The  fact  of  intention  is  perfectly  independent  of  any 
actual  delay.     The  beginning  to  keep  house  must  no  doubt  be  ma- 
nifested by  some  overt  act  of  seclusion  on  the  part  of  the  trader, 
and  although  he  does  not  at  all  remove  from  the  room  or  part  of 
the  house  which  he  usually  occupies,  a  denial  to  a  creditor,  through 
a  servant,  is  as  much  an  act  of  seclusion  as  if  he  had  barred  or  nailed 
up  the  door ;  and  a  denial  in  such  case  seems  to  be  almost  the  only 
act  by  which  the  beginning  to  keep  house  can  be  manifested ;  but 
where  the  trader  actually  removes  from  a  more  public  part  of  his 
house  which  he  usually  occupies,  to  a  more  private  one,  and  tliere 
secludes  himself  with  the  intention  to  delay  his  creditors,  the  act 
of  bankruptcy  seems  to  be  as  complete  without  proof  of  actual  de- 
lay as  in  the  case  of  a  departure  from  the  dweUing-house  or  realm 
with  that  intent ;  and  it  was  so  held  in  the  case  of  Dickenson  v. 
Foord,  Barnes,  160.    And  see  Bayly  v.  Schontld,  1  M.  &  S.  338. 
Bignold  V.  Waierhouse,  Ibid.  255.  Dudley  ▼.  Vaughan,  1  Camp.  271. 

(1)  jTA  denial  to  a  sheriff  was  not  an  act  of  bankruptcy,  under  the 
law  or  the  U.  States  (1800)  unless  he  went  to  serve  the  debtor  with 
process.  And  although  a  debtor  concealed  himself  from  his  credi- 
tors, or  was  denied  to  them,  yet  if  it  did  not  thereby  prevent  the 
service  of  process,  it  was  not  an  act  of  bankruptcy.  Barnes  v.  BU- 
Hngtsn,  Circuit  Court,  April  1803.    Wbartou's  Digest,  75,  76.] 


) 
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which  proves  the  denial  to  have  proceeded  from  a  diflfer-        part 
ent  motive.     As  by  evidence   that  the  trader  was  sick  at         it. 
the  time,  or  engaged  in  company,  or  that  it  was  at  a  house  ...........^ 

where  he  does  not  transact  business,  and  that  he  referred 
the  creditor  to  his  shop  (p).  So  a  refusal  to  see  a  credi- 
tor, because  it  was  the  trader's  dinner  hour,  is  not  an  act 
of  bankruptcy  (q).  As  the  bankruptcy  consists  in  the  act 
of  seclusion  by  the  trader,  with  intent  to  delay  his  credi- 
tors, the  intention  with  which  the  creditor  calls  is  immate- 
rial (r). 

*  A  denial,  with  a  view  to  delay  a  creditor  at  the' time,  «  151 
is  not  purged  by  the  subsequent  admission  of  the  creditor  (s). 
What  the  party  said  on  requesting  to  be  denied,  or  when 
he  in  any  other  manner  secluded  himself,  is  admissible  evi- 
dence to  show  what  his  intention  was. 

Otherwise  cAsentinfi^  himself. — It  is  sufRcient  to  prove  an  AbMniinchim- 
absenting  of  himself  by  the  trader  from  his  usual  place  of  •*^^- 
business ;  as  from  a  counting-house,  where  he  has  a  dwel- 
ling-house in  the  country,  with  intent  to  delay  his  credi- 
tors {t) ;  and  in  general,  any  absence  from  his  dwelling- 
house,  for  however  short  a  period,  is  sufficient.  'As  where 
a  trader,  on  being  called  upon  by  several  creditors  for  mo- 
ney, leaves  his  house  under  pretence  of  getting  money  for 
them,  and  spends  the  evening  at  a  billiard-table,  or  at  a 
tavern  (u).  So  where  a  trader  apprehending  an  arrest 
concealed  himself  in  a  back  room  in  another  person's 
house,  until  a  sheriff's  officer,  who  he  was  informed  was 
going  towards  his  house,  had  lefl  the  street  (jc*),  and  then  re- 
turned home  (1). 

(p)  Per  Lord  Mansfield,  Round  v.  Hope^  Co.  B.  L.  94,  5th  edit. 
Fidd  V.  BtUamy,  stat.  15  Geo.  II.  B.  N.  P.  39. 

(q)  Smiih  v.  Currie,  3  Camp.  349 ;  B.  N.  P.  39.  And  see  Shew  v. 
Thompson^ '  Holt's  C.  159,  where  the  direction  was  to  deny  the 
trader  to  any  one  who  called  whilst  he  was'  at  dinner  or  engaged 
in  business.  ' 

(r)  ExparU  White,  3  V.  &  B.  129. 

(s)  Wood  y.  Thtoaites,  3  Esp.  245.  Hopkins  v.  EUis,  1  Salk.  110. 
CaikeU  v.  Freeman^  %  T.  K.  59. 

(t)  Judint  Y.  Da  Cossen,  1  N.  R.  234,  where  the  trader  quitted  his 
eounting-house  in  town,  taking  his  books  with  him,  without  the 
animus  revertendif  and  went  to  his  dwellinf-house  in  the  country, 
Inhere  he  slept  a  few  nigbis,  and  then  finally  quitted  it. 

(u)  Bigg  V.  Spooner^  2  Esp.  C.  651. 

(x)  Vincent  v.  PrcEiery  4  Taunt.  603.  Chenotoeth  ▼.  Hay,  1  M.  & 
S.  676.    See  also  Bayly  v.  Schofield,  1  V.  &  S.  338. 


I 


(1)  [Whether  a  flight  of  a  resident  of  another  state  to  his  hone 
amounted  to  an  act  of  baDkruptcT«^ufrttoh«r  in  Pleasants  ▼.  Meng 
$ral.l  Dallaa,  390.} 
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PART  So  the  riding  out  of  towh  in  order  to  avoid  a  writ,  and 

IV.         get  the  term  of  the  plaintiff  (y),  is  an  act  of  bankruptcy. 
....—»-.—.      Where  one  of  three  bankers  resided  at  the  place  where 
«  152  the  business  was  carried  on,  the  other  two  *  living  at  a  dis- 
tance, shut  up  the  house  and  stopped  payment,  it  was  held 
that  this  was  not  evidence  of  a  joint  bankruptcy  by  the 
three  (o). 

It  it  not  essential  to  prove  that  any  creditor  was  actual- 
ly delayed  (z). 

The  question  of  intention  in  this  as  in  all  other  cases  is 
for  the  jury  ;  and  if  evidence  be  offered  in  explanation  of 
the  absence,  and  in  order  to  rebut  the  presumption  to  de- 
lay creditors,  as  that  he  did  it  to  avoid  irritation  and  harsh 
language ;  the  case  is  for  their  consideration  (a). 
Yield  bimfelf       If  a  person  upon  being  arrested  choose  rather  to  go  to 
to  prison,         prison  thao  pay  the  debt,  although  he  has  money  sufficient, 
declaring  that  he  does  it  in  order  to  force  his  creditors  to 
come  a  to  composition,  this  is  evidence  of  an  act  of  bank- 
ruptcy, under  the  clause,  or  yield  hinudfto  pri^n  (b)  (1). 
Dflpartura  To  prove  an  act  of  bankruptcy  by  a  departure  from  the 

from  the  dwai-  dwelling-house,  the  act  of  departing  must  be  proved ;  and 
ing-house.       secondly,  the  intent  to  delav  creditors,  &c.  (c) ;  and  on  the 
other  hand,  any  facts  are  admissible  which  tend  to  disprove 
the  intention,  and  to  show  that  the  trader  departed  without 
any  intention  to  delay  his  creditors  (d). 
^153      ^  A  trader  who  has  no  settled  house  or  counting-house, 

a)  Maylin  v.  Eylot^  2  Stra.  809.  Qu.  whether  if  a  trader  leave  the 
m  without  anv  iDtention  to  delay  his  creditors,  but  whilst  ab- 
sent he  deliberately  forms  that  intention,  and  announces  it,  he  com- 
mits an  act  of  bankruptcy.  See  Windham  v.  Po^ercon,  1  Starlde's 
C.  144 ;  and  1  Christian's  B.  L.  178. 

(0)  MtUs  V.  Bennett,  2  M.  &  S.  556, 

(z)  Hammond  v.  HidUSf  5  Esp.  139.  Robertson  v,  lAddeUy  9  East, 
487. 

(a)  Ftncen*  V.  Proier,  4  Taunt.  603. 

(h)  Ex  parte  Barton,  7  Vin.  Abr.  tit.  Creditor  and  Bankrupt,  61, 
^  pi.  15. 

(c)  See  the  cases  above  cited,  p.  145,  6,  7 ;  also  Miridge  v.  Ire- 
land^ cited  1  Taunt.  273 ;  H^royd  v.  Wkittkead,  3  Camp.  530 ;  WU- 
Hams  V.  JVUnn,  1  Taunt.  273.  Since  the  words  of  the  statute  are, 
^  Whereby  the  creditors  may  be  defeated  or  delayed  for  the  recov- 
ery of  their  just  and  true  debts,"  it  has  been  held,  that  an  abscond- 
ing to  avoid  an  attachment  for  the  non-delivery  of  goods  pursuant 
to  an  award,  being  a  mere  duty  and  not  a  debt,  was  not  within  the 
statute.    Lingufood  v.  Eade,  1  Atk.  196. 

(d)  See  Lord  Mansfield's  observations  in  WorseUy  v,  DemottM,  1 
Burr.  467. 

(1)  [See  Clarhe  v.  Rsy,  1  Har.  &  J.  326.  JVW««  v.  Pngk^  1  Mur^ 
phey,  149.    Rathbone  v.  Bladi/ord,  1  Caim^'s  Jtep.  568.] 
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but  takes  up  his  residence  at  a  public-house  in  the  place  ta       pabt 
which  his  business  carries  him,  may  commit  an  act  of  bank-  ly. 

ruptcy  by  a  departure  from  that  house  (e).  . 

A  trader  on  absenting  himself  stated  that  writs  were  out 
against  him ;  it  was  held  to  be  unnecessary  to  prove  that 
fiu^t  (/),  for  the  intention  is  the  same,  whether  the  asser- 
tion was  true  or  false. 

In  order  to  establish  an  act  of  bankruptcy,  by  proof  of  a  FraudnieDt 
fraudulent  conveyance  on  the  part  of  the  trader,  it  is  essen-*  cooTeyance. 
tial,  1st.  to  prove  the  conveyance,  2dly,  to  show  that  it 
was  fraudulent ;  or,  in  other  words,  according  to  the  stat.  1 
Jac.  I.  c.  15f  that  it  was  made  with  intent  to  defeat  or  de- 
lay creditors. 

1st.  It  seems  that  a  conveyance  by  deed  must  be  prov-  proof  of  the 
ed  (^)  (1)  in  the  regular  way  by  means  of  the  subscribing  cooveyance. 
witnesses.  But  as  against  a. defendant,  ki  an  action  (ot 
the  value  of  goods  attempted  to  be  conveyed,  his  admission 
of  the  execution  of  the  deed  on  his  examination  before  the 
commissioners  supersedes  the  necessity  of  proving  the  deed 
in  the  usual  wav  by  the  subscribing  witness  {h).  The  deed 
must  be  properly  stamped  {iy  The  conveyance  will  enure 
as  an  act  of  bankruptcy,  altnough  it  is  void  through  fraud, 
as  where  an  insolvent  tradjer  conveys  to  an  infant  son  {k). 
It  is  not  necessary  that  the  deed  should  convey,  or  profess 
to  convey  the  whole  of  the  trader's  property,  it  *  is  suffi-  *  154 

fe)  Habrwfdv.  ChryntUy  2  Taunt  176. 

(f)  JftUon  ▼.  Mrmanj  1  Esp.  C.  334.  And  see  Bobtrtstm  v.  lAd" 
idij  9  East,  487 ;  Halrvyd  v.  Gwynne,  2  Taunt.  176. 

(g)  See  Rust  ▼.  Cooper,  Cowp.  635,  per  Ld.  Mansfield,  C.  J. ; 
and  Aston,  J.  in  Martin  v.  Pewtress,  4  Burr.  2478 ;  1  Esp.  C.  66. 
Where  A,  and  B.  are  partners,  a  fraudulent  assiffnment  by  JL  to 
B.  is  not  an  act  of  baniuiiptcy<by  B»  For  proof  of  the  deed,  see 
tiuDetd. 

^  (h)  BwAes  V.  Lananvorthv,  5  T.  R.  366.  Vid.  Vol.  I.  p.  363,  4. 
A  conveyance  of  all  the  trader's  property  is  fraudulent  in  law,  with- 
out the  aid  of  extrinsic  proof.  Newton  v.  ChanUer,  7  East,  145.  For 
^l^rj  man  must  be  taken  to  contemplate  the  ordinary  consequences 
dRiisown  act  at  the  time  of  tbe  act  done.  A  conveyance  of  pari  m 
evidence  to  be  left  to  a  Jury  whether  it  is  not  fraudulent,  as  giving  a 
preference  to  particular  creditors  to  the  prejudice  of  others.  PuU- 
tng  V.  TVicfter,  4  B.  &  A.  382.  It  is  not  essential  that  it  should  have 
been  made  in  contemplation  of  bankruptcy.    lb, 

(i)  WhUhodl  V.  DiffudaU,  Peake's  C.  168. 

(k)  Jnwtwdl  V.  Thompson,  1  Esp.  C.  68» 

(1)  [The  term  **  conveyance,"  in  the  United  States  bankrupt  act, 
meant  an  instrument  under  seal — ^Therefore  a  fraudulent  sale  or 
transfer  of  personal  property  did  not  amount  to  an  act  of  bank- 
ruptcy,  unless  effected  by  a  writing  under  seaL  lAvtrnwrt  v.  Bag- 
USi  3  AUiB.  Sep.  487.] 
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PART        cient  if  he  assign  part  of  his  effects  (I)  to  part  only  of  his 
IV.  creditors,  to  the  exclusion  or  without  the  concurrence  of 

the  rest  (m). 


Proof  that  tbo      ^dly.  That  tlie  conveyance  was  fraudulent ;  and  itjs  in 
conTojance       point  of  law  (n)  deemed  to  be  fraudulent,  1st.  whenever 
lent.     "**"*     '^®  ^ff^^^  would  be   to  prevent  a  fair  distribution  of  the 
'  '  trader's  property  amongst  his  creditors,  according  to  the 

spirit  of  the  bankrupt  laws  (o) ;  or,  sectmdly^  where  the 
trader  remains  in  possession  of  the  property  after  the  exe- 
cution of  the  deed,  by  which  he  may  obtain  a  false  credit  (p). 
The  evidence  to  prove  the  first  of  these  cases  is  to  be  de- 
rived partly  from  the  deed  itself,  and  frequently  from  ex- 
trinsic circumstances,  the  situation  of  the  trader  and  his 
affairs,  and  of  the  assignees  and  their  conduct,  at  the  time 
of  the  conveyance ;  as  if  the  conveyance  be  of  aU  the 
trader's  property  to  one  creditor  {q)  for  an  unliquidated 
sum,  or  to  a  child  without  consideration,  or  with  an  excep- 
tion merely  colourable  (r).  (1) 

Extrinsic  circumstances  which  indicate  fraud,  are,  that 

*  155  the  affairs  of  the  trader  were  embarrassed,  or  that  *  he  wag 

insolvent  at  the  time,  that  he  knew  that  he  was  so  (^),  and 

contemplated  bankruptcy  {t)  ;  that  he  intended  to  give  an 

(I)  ExpaHe  Foord,  cited  1  Burr.  477 ;  B.  N.  P.  40.  Worsdey  v. 
Demaitos,  1  Burr.  478.  Devon  v.  Watts,  Dougl.  85.  Linton  v.  Bart- 
let,  3  Wils.  47.  Morgan  v.  Horseman,  3  Taunt.  243.  But  see  Hooper 
V.  Stnith,  1  Blk.  442.  Cock  v.  Ooodfellow,  JO  Mod.  489.  2  Eq.  Ca. 
Ab.  100.  S.  C.    SmaU  v.  Oiwflcy,  2  P.  Wms.  427. 

(m)  EckhardJt  v.  Wilson,  8  T.  R.  140.  But  a  conveyance  for  tbo 
benefit  of  the  creditors,  if  they  all  assent,  is  not  an  act  of  bankruptcy. 
Ftrf.  infra,  n.  (s), 

(n)  See  Ld.  Eldon's  observations  in  DvUon  v.  Morrison^  17  Ves. 
199. 

(o)  Per  Le  Blanc,  J.  in  N<ewton  v.  Chander,  7  East,  145.  lAnion 
V.  Barthtt,  3  Wils.  47 ;  WUson  v.  Day,  2  Burr.  827,  Compton  v. 
Bedford,  1  Bl.  R.  362. 1  Burr.  484. 

(p)  Per  Ld.  Kenyon,  in  Manton  v,  Moore,  7  T.  R.  71.  A  convey- 
ance of  goods  without  deed  is  fraudulent,  unless  possession  be  givea| 
if  it  be  by  deed,  it  is  fraudulent,  and  an  act  of  bankruptcy.  See 
also  Worsdey  v.  Demattos,  1  Burr.  467.  • 

(q)  See  Wilson  v.  Day,  2  Burr.  827. 

(r)  Rust  V.  Cooper,  Cowp.  629. 

(s)  Mwton  V.  Chantler,  7  East,  138. 

(t)  Devon  v.  Watts,  Doug.  85. 

(!)  [Whether  a  deed  made  without  any  valuable  consideration 
to  a  child,  is  an  act  of  bankruptcy — dubitatur  in  Joy^s  Lessee  v,  CoS" 
sort,  1  Yeates,  50.    2  Dallas,  126.] 
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undue  preference  to  a  particular  creditor  («),  and  showed        pabt 
this  by  bis  conduct  and  cotemporary  declarations,  or  otber  if. 

acts ;  tbat  be  executed  the  deed  at  an  unseasonable  hour  — —— — 
of  the  night  {t) ;  that  the  property  conveyed  constituted  a  Proof  that  the 
considerable  portion  of  his  whole  estate  ;  that  the  considera-  conveyance 
tion  was  merely  colourable.     All  these  are  strong  indica-  i^„t. ' 
tions  of  fraud  ;  and  whenever  it  is  once  established,  either 
by  direct  or  circumstantial  evidence,  that  the  effect  of  the 
conveyance  would  be  to  deprive  any  creditors  of  the  bene- 
fit of  the  bankrupt  laws,  the  conveyance  is,  in  point  of  law, 
deemed  to  be  fraudulent,  and  the  making  it  an  act  of  bank- 
ruptcy.    It  seems  to  be  sufficient  to  show  that  this  would 
be  the  effect  of  the  conveyance ;  it  is.  therefore  no  answer 
to  show,  on  the  other  side,  that  as  between  the  parties 
themselves  the  transaction  ^s  fair  and  honourable  (u), 
and  for  a  good  and  valuable  consideration  ;  or  that  it  was 
the  result  of  importunity  (x),  or  even  of  compulsion  (y)  on 
the  part  of  the  creditor,  if  the  neceipary  consequence  would 
be  to  *  give  an  undue  preference  to  one  or  more  creditors,  *  166 
to  the  prejudice  and  exclusion  of  the  rest  (z). 

Secondly,  it  is  matter  of  extrinsic  proof,  that  after  the^ 
execution  of  the  deed  the  goods  remained  in  the  possession^ 

(s)  See  Morgan  v.  Horseman,  3  Taunt.  241.  Where  a  trader  re- 
sident in  India,  and  drawing  bills  on  England,  made  an  assignment 
of  all  his  efiects  for  the  benefit  ofhis  creditors,  in  certain  proportions, 
which  was  assented  to  by  the  generality  of  his  creditors,  it  was 
held  that  it  was  not  an  act  of  bankruptcy.  Inglis  v.  Grants  5  T. 
IL530. 

(<)  Compton  V.  Bedford,  1  Bl.  R.  362. 

(u)  See  Montague's  B.  L.  66. 

(z)  A  trader,  urged  by  the  importunity  of  a  creditor,  executed  a 
conveyance  of  lands  in  trust  to  sell  and  pay  the  debt,  and  then  in 
trust  for  certain  relations,  in  order  to  give  them  an  undue  preference 
in  contemplation  of  bankruptcy ;  held  to  be  an  act  of  bankruptcy. 
BuUher  v.  EaHo,  Doug.  294. 

fyj  As  where  a  trader,  conscious  of  his  insolvency,  and  under 
arrest  in  execution,  executed  to  the  creditor  a  bill  of  sale  of  aU  his 
goods  to  pay  the  debt,  and  pay  over  the  surplus  to  himself.  JVetr- 
ton  V.  ChanOer^  7  East,  135. 

(z)  FForseley  v.  Demattos,  1  Burr.  467.  Where  ^,  a  trader,  con- 
veyed ail  his  effects  as  a  security  to  B,,  who  had  agreed  to  become 
Ab  banker,  and  to  honour  his  drafts,  subject  to  a  defeasance  on  A,^b 
paying  such  sum  as  B.  advanced,  with  a  covenant,  that  on  failure 
in  the  performance  on  j^.'s  part,  B,  should  take  possession  of  the 
effects,  the  conveyance,  although  for  a  good  and  valuable  consid- 
eration, was  held  to  be  fraudulent,  1st,  because  A,  remained  in  pos- 
session after  the  execution  of  the  deed,  and  thereby  obtained  a 
lake  credit;  and^  2dly,  because  an  undue  preference  had  been 
given  to  B, 
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PiJtT  of  the  trader,  which  has  been  deemed  to  be  evidence  of 
nr.  fraud,  because  the  trader  thereby  obtains  false  credit  to  the 
p^...,..,...,..-.  deception  or  prejudice  of  his  creditors  (ft|.  But  this  fact 
is  not  candunve  evidence  of  fraud,  it  may  oe  explained  by 
circumstances  (6);  accordingly,  it  is  sufficient  to  show, 
that  such  possession  was  given  as  the  nature  of  the  case 
will  admit  of. 

The  engineer  of  a  canal  company  borrowed  money  from 
the  company,  in  order  to  pay  his  creditors^  and  executed  a 
bill  of  sale  of  timber,  and  other  articles  of  his  property,  de- 
posited on  the  premises  of  the  company,  (whicn  he  had 
lx>ught  with  money  advanced  by  them,)  and  delivered  them 
to  the  company  by  the  delivery  of  a  copper  halfpenny;  and 
the  court  held  that  since  such  possession  had  been  delivered 
to  the  company  at  the  time  of  executing  the  deed,  as  die 
case  admitted  of,  the  deed  was  not  fraudulent  (c). 
*  IdT      *  In  general,  one  privy  to  a  fraudulent  deed,  cannot  set 
Proof  of  privi-  it  up  as  an  act  of  banki^ptcy  (d) ;  and  it  would  be  a  fiital 
leofdeed!    "'  objection  to  show  that  the  petitioning  creditor  was  a  party, 
or  priv v  to  the  fraudulent  deed ;  but  if  he  was  not  privy,  it 
^  no  oDJection  that  the  co-plaintiffs  being  co-assignees  with 
l^m,  were  privy  (e) ;  and  it  is  no  objection  that  the  peti- 
tioning cr^itor  was  party  to  a  deed  of  trust,  by  which  the 
bankrupt  assigned  certain  property  for  the  benefit  of  his 
creditors,  in  consideration  of  which  they   released  thehr 
debts,  it  having  been  afterwards  discovered  by  the  petition- 
ing creditor,  that  the  bankrupt  had  previously  committed  a 
secret  act  of  bankruptcy  (/). 

Other  acts  of  bankruptcy  are  specified  in  the  stat.  21 
Jac.  I,  c.  19,  s.  2,  where  proof  of  intention  is  unnecessary ; 
two  of  these,  viz.  the  obtaining  protections,  and  exhibiting 
bills  against  creditors  to  compel  them  to  accept  less  than 
their  just  debts,  seem  to  be  now  obsolete. 

(a)  ManUm  v.  Jfoore,  7  T.  R.  71.  fFandey  v.  Demoltof,  1  Burr. 
467.  A  trader  being  in  distressed  oircumstancea,  assigns  all  his 
estate  to  a  creditor  as  a  security  for  an  unliquidated  sum,  without 
delivering  any  kind  of  possession,  except  by  giving  a  letter  of  attor- 
ney to  his  own  clerk  to  collect  debts.  The  assignment  was  held  to 
be  fraudulent,  on  the  ground  of  undue  preference,  and  because 
there  had  been  no  alteration  of  possession.  WUson  v.  Day,  2  Burr. 
827. 

{h)  Per  Ld.  Mansfield,  1  Borr.  484. 

(e)  Ma$Uon  v.  Jfoore,  7  T.  R.  67. 

{d)  Jackson  v.  Lnein^  2  Camp.  49.  Bamfird  v.  BcBrfm^  2  T.  R. 
5^.  n.     Ttq^penden  v.  Burgess,  4  East,  290. 

(e)  Tappenden  v.  BurgesSy  4  East,  230.  IhUUm>  v.  JMbrrtfon,  14 
Ves.  m. 

(f)  Doe  V.  Jlnderson,  I  Staikie's  C.  262. 
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A  third  is  as  follows,  '^  or  being  arrested  for  debt,  shall        part 
after  his  arrest  lie  in  prison  two  months,  or  more,  upon  iv. 

that  or  any  other  arrest  or  detention  in  prison  for  debt,  .._«. 
shall  be  adjudged  a  bankrupt  from  the  time  of  the  first  Lying  in 
arrest."  P"«o°» 

To  establish  an  act  of  bankruptcy  under  this  clause,  it 
must  be  shown  that  the  trader  lay  in  prison  two  months  be* 
fore  the  issuing  the  commission,  a  subsequent  lying  in  pri- 
son will  not  give  effect  to  a  previous  commission  (g).  And 
the  lying  in  prison  must  be  for  debt  (j ). 

*  A  commission  issued  fifty-six  days  inclusively  after  the  *  158 
arrest  is  good  ^A). 

A  trader  bemg  arrested  on  the  4th,  was  at  large  till  the  Proof oflyiog 
8th,  when  be  returned  into  custody  ;  on  the  10th,  was  re-  >npw»o«« 
moved  by  habeas  corpus  into  the  king's  bench,  where  he  re- 
mdned  more  than  two  months,  and  it  was  held,  that  the 
act  of  bankruptcy  related  to  the  8th  (t),  since  there  must 
be  a  cantinuotts  imprisonment  of  two  lunar  months. 

A  trader  being  arrested  puts  in  bail,  and  afterward  sur- 
renders in  discharge  of  his  bail ;  the  imprisonment  is  to  be 
computed  from  the  surrender,  and  not  irom  the  arrest  (A:). 
But  where  a  trader  was  sick  at  the  time  of  the  arrest,  aiul 
could  not  be  removed,  the  imprisonment  was  reckoned 
from  the  arrest  {I) ;  and  so  it  was  where  mere  formal  bail 
were  put  in  before  a  judge,  to  get  the  trader  turned  over 
to  the  prison  of  the  court,  upon  which  he  was  surrendered, 
and  sent  there,  since  there  was  an  entire  continuous  im- 
prisonment from  the  time  of  the  arrest  (m).  Another  act  Escape, 
of  baakruptcy  by  the  same  section,  is  as  follows,  "  or  being 
arrested  for  the  sum  of  lOOZ.  or  more  of  just  debt  shall  after 
such  arrest  escape  out^of  prison." 

A  prisoner  having  been  arrested  in  Kent,  and  brought 
up  by  habeas  corpus  to  be  bailed,  was  permitted  by  the 
sheriff  to  call  at  a  house  in  London,  and  it  was  held,  that 

fg)  €Rassington  v.  Rowlins,  3  East,  407  ;  4  Esp.  224.  S.  C.  Gor- 
don V.  JFilkinson,  8  T.  R.  507.  But  see  2  Show.  512 ;  14  Ves.  80, 
83.     Wydown^s  case,  Ibid. 

(i)  ExparU  Bowes,  14  Ves.  168.    See  7  Price,  616. 

(h)  3  East,  407.  See  Com.  Dig.  tit  Temps.  Lacon  v.  Hooptr^ 
6  T.  R.  224. 

(%)  Barnard  ▼.  Palmer^  1  Catnp.  509. 

(k)  Tribt  ▼.  Webber,  WiUes^  464. 

(I)  Stevens  v.  Jackson^  4  Camp.  164.  [6  Taunt.  106.  1  Marsh. 
469.] 

fm)  Rose  v.  Cfreeti,  1  Burr.  437. 

VOL.  n.  18  . 
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PART       the  passing  through  another  county  by  the  permission  of 
IV.  the  sheriff  did  not  amount  to  an  act  of  bankruptcy  (n). 

■  The  arrest  or  detention  for  debt  in  tliese  cases  should 
be  proved  by  an  examined  copy  of  the  writ  (if  returned), 
and  return  of  cepi  corpus^  the  warrant,  and  arrest,  or  by 
*  159  *the  habeas  corpus  and  commitment  (o),  and  the  fact  of 
lying  in  prison  two  months,  may  be  proved  either  by  any 
person  acquainted  with  the  fact,  or  by  the  books  of  the 
prison. 

The  act  •f  bankruptcy  has  relation  to  the  time  of  the 
arrest  or  going  to  prison  (/?),  and  the  property  vests  in  the 
assignees  from  that  time.  The  assignees  may  rely  on  any 
act  of  bankruptcy  previous  to  the  issuing  of  the  commis- 
sion, and  are  not  limited  to  that  on  which  the  commission 
was  founded  (q). 
Petitioniog  Fourthly.   It  is  necessary  to  prove  that  the  petitioning 

crtditor  s debt*  i*       <     i  i  i  •      ,•  /•    i  /•  i       i         . 

creditors  debt  existed  at  the  time  of  the  act  of  bankrupt- 
cy (r),  and  also  that  it  existed  whilst  the  party  was  a  tra- 
der (s) ;  but  it  is  no  objection  that  the  debt  has  since 
merged  in  a  security  of  a  higher  nature  (t).  Where  a  bank- 
rupt contracts  a  iiirther  debt,  after  he  leaves  off  trade,  and 
pays  money  without  directing  the  application,  the  payment 
will  be  set  against  the  old  debt,  and  consequently  if  it 
reduce  the  old  debt  to  less  than  100/.  it  will  not  support  a 
commission  (u).    If  the  credit  given  to  the  trader  be  unex- 

(n)  Rose  v.  Cfretn,  Burr.  437. 

(o)  SaUe  V.  Tkomas^  3  B.  &  P.  188.  The  prison*books  are  not 
evidence  of  the  cause  of  commitment. 

(p)  Kingy.  Leithy  2  T.  R.  141. 

(q)  Reed  v.  James^  1  Starkie's  C.  134.^  Hopper  v.  Richmond,  ib. 
507. 

(r)  Moss  V.  Smith,  1  Camp.  489 ;  46  Geo.  3,  c.  135 ;  14  Ves.  80—3. 
And  where  the  proceedings  under  the  commission  merely  showed 
that  the  debt  existed  at  the  date  of  the  commission,  and  not  that  it 
existed  at  the  time  of  the  act  of  bankruptcy,  it  was  held  to  be  insuffi- 
cient [Clarke  v.  ^skew,  1  Starkie's  C.  458;  14  East,  197 ;  infra,  SOa) 
As  to  the  effect  of  an  act  of  bankruptcy  prior  to  the  petitioning  cre- 
ditor's debt,  vid.  infra,  193. 

(s)  Dawe  v.  Holdsworlh,  Peake,  664.  Meggoit  v.  Mills,  12  Mod. 
159 ;  1  Ld.  Raym.  286 ;  1  Montague's  B.  L.  33.  Butcher  v.  Easto, 
Dougl.  296. 

(t)  Jhnhrose  v.  Clendon,  Ca.  T.  Hardw.  267 ;  2  Str.  1042.  S.  C. 
Or  that  the  creditor  has  obtained  judgment  for  it.  Bryant  v. 
WUhera,  2  M.  &  S.  123. 

(u)  Meg^ott  y.  Mills,  Ld.  Raym.  286 ;  Comb.  463.  A  commission 
on  the  petition  of  four  creditors  is  good,  although  it  does  not  ap- 
pear on  the  face  of  the  affidavit  that  the  debts  amounted  to  2001. ; 
proofbeing  given  at  the  trial  that  they  amounted  to  that  sum.  Hill 
y.  fieale,  2  N.  R.  19a 

A  debt  on  a  soliditor's  bill  will  support  the  conmiBsion,  notwith- 


■^^ 
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pired  at  the  time  of  the  act  of  bankruptcy,  the  debt  will  part 

not  support  *  a  commission  (0),  unless  a  written  security  be  it. 
given  foy  the  payment  (a?) ;  so  a  vendor  of  goods  to  be  jwiid 


for  by  bill  at  four  months  cannot  sue  out  a  commission  till  *  160 
the  bill  has  been  given,  or  till  the  four  months  have  expir-  Proof  of  the 
ed  (y).     But  it  seems,  that  if  goods  be  sold  to  be  paid  for  a  p««|J>ooiof 
present  bill,  the  Jury  may  presume,  from  circumstances,  ^"  to'»  •  • 
that  such  a  bill  has  been  given  (z). 

Where  however  the  debt  is  founded  on  a  bill  of  exchange, 
it  is  sufficient  if  the  debt  vest  in  the  petitioning  creditor, 
before  the  suing  out  of  the  commission,  although  after  the 
bankruptcy  (a).  Where  a  bill  is  drawn  by  the  bankrupt  in 
fiivour  of  a  third  person,  before  the  bankruptcy,  and  indors- 
ed by  the  latter  to  the  petitioning  creditor,  it  must  be 
proved  that  the  indorsement  was  made  before  the  suing 
out  of  the  commission  {b). 

standing  an  order  that  it  shall  be  taxed  by  the  Master,  and  that  in 
the  mean  time  all  proceedings  shall  be  stayed.  1  Mont.  B.  L.  36. 
.  A  creditor  who  has  received  a  dividend  under  a  composition-deed 
in  ignorance  that  it  was  executed  after  an  act  of  bankruptcy,  is  not 
estopped  from  suing  out  a  commissioD.  Doe  d.  Pitcher  v.  Anderson^ 
5  M.  &  S.  161.  But  a  creditor  who  has  assented  to  the  deed  of 
assignment  cannot  set  it  up  as  an  act  of  bankruptcy.  Bamford  v. 
Baron^  2  T.  R.  594.  n.  But  a  mere  assignee,  though  privy  to  the 
aasigument,  is  not  estopped,  for  he  is  but  a  trustee,  Tappenden  v. 
Burgets^  4  East,  230.  So  a  creditor  may  petition,  though  the  trader 
has  taken  the  benefit  of  an  insolvent  act,  and  included  the  debt  in 
the  schedule.    Jellis  v.  MxAintford,  4  B.  &  A.  256. 

(o)  9  East,  .498,  500,  Hoakins  v.  Duperoy,  6  Esp.  55.  S.  C. :  contra 
Hetibest  v.  Brown,  Peake  C.  54.  See  Parslow  v.  Dearlove,  4  East, 
438.   Sarratt  Y.  Austin,  4  Taunt,  fm.  Ex paHefFkiU,3\.  &.B.  120. 

(x)  See  the  stat.  7  Geo,  1,  c.  51 ;  5  Geo.  2,  c.  30. 

(y)  Cothay  v.  Murray,  I  Camp.  335.  So  if  the  creditor  has  elected 
to  give  credit  for  nine  months.  Price  v.  Atron,  5  Taunt.  338.  [7 
Johns.  467,  note,  2d.  ed.] 

(z)  Haakins  v.  Duperoy,  6  Esp.  55 ;  9  East,  498,  500. 

(a)  Bingf^  v.  Maddiaon,  Co.  B.  L.  24  ;  Roae  v.  Roweroft,  4  Camp. 
245 ;  Glaister  v.  Hewer,  7  T.  R.  498 ;  BreU  v.  LeveU,  13  East,  218. 

'  {b)  Boat  V.  Bowcroft,  4  Camp.  245.  Where  A.  drew  a  bill  in 
favour  of  A,  to  whom  he  was  previously  indebted  to  that  amount, 
and  A.  committed  an  act  of  bankruptcy  before  the  bill  was  due,  or 
had  been  presented,  it  was  held  to  be  a  good  petitioning  creditor's 
debt,  although  subsequently  to  the  commission  it  had  been  duly  pre- 
sented and  paid.  Ex  parte  Douthai,  4  B.  &  A.  67.  See  Macarty  v. 
BarrmjD,  Str.  949 ;  ChtUan  v.  Whijin,  3  Wils.  17 ;  Starey  v.  Bams,  7 
East,  435. 

A  debt  arising  on  an  accommodation  bill  not  paid  till  after  the 
bankruptcy  is  insufficient.    Ex  parte  Holding,  1  Gl.  &  J.  97. 

A  husband  may  petition  in  his  own  name  in  respect  of  a  note 
given  to  the  wife  before  coverture.    Ex  parte  Barker,  1  Gl.  &  J.  1. 

Interest 
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PART  A  creditor  who  receives  a  sum  of  money  after  notice  of 

IV.  the  act  of  bankruptcy,  sufficient,  if  taken  in  payment,  to 

.  reduce  his  debt  below  the  sum  of  1007.,  may  still  sue  out  a 

Proof  of  the  Commission  (c).  And  so  may  a  creditor  who  has  taken  in 
petitioning  ere-  pj^^  payment  the  bill  of  the  trader  on  a  drawee,  who  had 
no  effects  of  the  trader's  in  his  hands,  although  the  creditor 
gave  no  notice  of  the  dishonour  of  the  bill  (d).  A  judg- 
ment-creditor who  has  taken  his  debtor  in  execution  can- 
not afterwards  sue  out  a  commission  of  bankrupt  (e)  on  the 
#161  same  debt.  *  Damages  for  breach  of  promise  of  marriage, 
the  verdict  being  before,  but  the  juci^ment  after  an  act  of 
bankruptcy,  will  not  support  a  commission  (/). 

A  warrant  of  attorney  given  as  a  security  against  run- 
ning acceptances  is  a  debitum  in  pr^tsenti^  which  will  sup- 
port a  commission  (g). 

The  evidence  to  prove  the  debt  is  the  same  as  if  the 
action  had  been  brought  against  the  bankrupt  (A).  There- 
fore an  admission  of  the  debt  by  the  bankrupt  before  his 
bankruptcy  is  evidence  (i).  So  are  entries  In  the  bankrupt's 
books  (k)^  or  declarations  of  the  bankrupt  before  the  bank- 
ruptcy ;  and  in  some  instances,  declarations  by  the  bank- 
rupt as  to  the  debt,  made  after  the  act  of  bankruptcy,  but 
before  the  commission,  have  been  received  in  evidence  (/). 
But  an  acknowledgment  by  a  trader  of  a  debt  by  bond 
does  not  supersede  the  necessity  of  proving  it  by  a  third 
person  (m). 

Interest,  where  it  is  not  expressed  in  the  body  of  the  bill,  cannot 
be  added  to  make  up  the  amount  of  the  debt.  Ex  parte  BurgesSy  2 
Moore,  745. 

A  debt  kept  alive  by  process  and  continuances  is  sufficient.  Gre^ 
gory  V.  HarriU,  3  B.  &  B.  212  ;  Taylor  v.  Hopkins,  5  B.  &  A.  489, 

(c)  Mann  v.  Shepherd,  6  T.  R.  79. 

(d)  Biekerdike  v.  BoUman,  1  T.  R.  405. 

(e)  Cohen  v.  Cunningham,  8  T.  R.  123. 

(f)  Ex  parte  Charles,  14  East,  197. 

(g)  MUes  V.  Rawlins,  4  Esp.  194. 

(h)  B.  N.  P.  37.    AhboU  v.  Plumbe,  Doug.  216. 

(i)  BreU  v.  LeveU,  13  East,  213 ;  2  H.  B.  279.  Bowton  v.  Cross^ 
I  Esp.  168.    Hoare  v.  Cwyton,  4  Taunt,  560. 

(k)  Jackson  V.  htoin,  2  Camp.  50.     Watts  v.  Thorpe,  1  Camp.  376, 

(I)  Brett  y.  LeveU,  13  East,  2 13,  where  the  declaration  of  a  bank- 
irupt  made  after  the  act  of  bankruptcy,  but  before  the  commission, 
was  admitted,  in  orjder  to  supply  proof  of  notice  to  him  of  the  disf 
honour  of  the  bill  of  exchange ;  and  see  Dowton  v.  Cross,  1  Esp.  C, 
168.  But  see  fTatts  v.  Thorpe,  1  Camp.  376.  2  Camp.  49.  Hoare  v, 
Coryton,  4  Taunt.  560.    Rohson  v.  Kemp,  4  Esp.  C.  233. 

(m)  AhhoU  V,  piumbe,  Doug.  216. 
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The  date  upon  a  promissory  note  is  not  even  prima  facie       pabt 
evidence  to  show  that  it  had  existence  prior  to  the  act  of         iv, 
bankruptcy  (72). 


*  Where  the  debt  is  due  to  two  jointly,  it  must  appear  *162 
that  both  concurred  in  the  petition  (6).  Proof  of  the 

Proof  that  the  bankrupt  and  petitioning  creditor  attend^  r*d**?"'"d 
ed  before  the  commissioners,  and  discussed  the  amount  of  ' 
the  debt,  and  that  the  commissioners  struck  off  items  ob- 
jected to,  and  struck  a  balance  in  favour  of  the  petitioning 
creditor,  is  presumptive  evidence  from  the  conduct  and 
demeanor  of  the  bankrupt,  (the  plaintiff  in  the  action)  of  a 
balance  to  that  amount ;  but  it  is  not  evidence  in  the 
nature  of  an  adjudication  or  award  (/>).  Whnre  the  peti- 
tioning creditor  petitions  as  the  assignee  of  a  bankrupt,  it 
is  necessary  to  prove  all  the  steps  of  the  former  bank- 
ruptcy (q). 

Where  no  notice  has  been  given  under  the  stat.  49  Geo. 
III.,  c.  121,  a  debt  is  sufficiently  proved  by  the  deposition 
of  the  petitioning  creditor  himself,  although  if  he  had  been 
called  he  would  not  have  been  a  competent  witness  (r). 
#By  the  stat.  5  Geo.  II,  c.  30,  upon  petition  of  any  person 
to  the  Great  Seal,  he  may  direct  the  depositions  and  pro- 
ceedings to  be  entered  of  record,  and  upon  the  loss  of  the 
proceedings  or  deaths  of  the  witnesses,  a  true  copy  of  such 
re^jord,  signed  and  attested,  will  be  evidence  (*). 

By  the  stat.  49  Geo.  Ill,  c.  121,  s.  10,  it  is  provided,  Proof  by  dapo* 
*  that  in  any  action  now  brought,  or  to  be  brought,  by  or  5l*|?S« 
against  (a)  any  assignee  of  any  bankrupt  {t),  the  conunission 

fu)  The  contrary  was  held  in  Taylor  v.  Kinloch^  1  Starkie's  C. 
175,  upon  a  mistaken  report  of  a  case  (cited  from  memory)  which 
had  been  tried  on  the  northern  circuit.  This  case  was  mentioned 
by  Bay  ley,  J. ;  and  it  appears  that  further  evidence  was  held  to  be 
necessary  to  prove  the  question  previous  to  the  bankruptcy.  And 
see  4  Camp.  245,  supra,  n.  (h).       % 

(o)  Buddand  v.  JVetMame,  1  Taunt  477;  1  Camp.  474.  S.  0. 
But  a  commission  may  be  sued  out  against  one  of  several  partners 
by  a  joint-creditor.  Criape  v.  PerrxUj  Willes,  467.  See  the  words 
of  the  stat.  5  Geo.  II.  c.  90,  s.  23,  which  requires  that  the  single 
debt  of  the  creditor  of  two  or  more  persons  being  partners,  peti- 
tioners for  the  commission,  shall  amount  to  the  sum  of  1002. 

(p)  Jarrett  v.  Leonard,  2  M.  &  S.  265. 

[q)  Doe  V.  lAston,  4  Taunt.  741.  See  Antram  v.  Chact,  15  East, 
209. 

(r)  Bisse  v.  Randall,  2  Camp.  493. 

($)  SemhUf  the  signing  and  attestation  should  be  by  the  person 
authorized  under  the  stat  to  enter  the  proceedings  on  record,  and 
%o  keep  them  in  his  custody.    See  Christianas  B.  L.  Vol.  II. 

(a)  De  Charme  v.  Lane,  2  Camp.  324. 

{t\  The  statute  extends  to  cafles  where  other  defendants  besides 
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PART        of  bankrupt,  and  the  proceedings  of  the  commissioners 
ly.  under  the  same,  shall  be  evidence  to  be  received  of  the 

._— ^  petitioning  creditor's  debt,  and  of  the  trading  and  bank- 
Proof  by  depo-  ruptcy  of  such  bankrupt,  unless  the  other  party  in  such 
sitioni,  action  shall,  if  defendant  at  or  before  the  time  of  nis  plead- 

ing to  such  action,  and  if  plaintiff  before  issue  joined  (u) 
in  such  action,  give  notice  (r)  in  writing  to  such  assignee 
that  he  intends  to  dispute  such  matters,  or  any  of  them ; 
and  where  such  notice  shall  have  been  given,  if  such 
assignee  shall  at  the  trial  prove  the  matter  so  disputed,  or 
the  other  party  shall  at  the  trial  admit  the  same,  the  judge 
before  whom  the  cause  shall  be  tried,  shall,  if  he  shall  see 
fit,  grant  a  certificate  that  such  proof  or  admission  was 
made  upon  such  trial ;  and  such  assignee  shall  be  entitled 
to  the  costs,  to  be  taxed  by  the  proper  officer,  occasioned 
by  such  notice  ;  and  such  costs  shall,  in  case  the  assignee 
shall  obtain  a  verdict,  be  added  to  his  costs ;  and  if  the 
other  party  shall  obtain  a  verdict,  shall  be  set  off  or  deduct- 
ed from  the  costs  which  such  other  party  would  otherwise 
be  entitled  to  receive  from  such  assignee. 

The  assignees,  being  plaintiffs,  are  entitled  to  read  tM 
proceedings  in  the  course  of  the'evidence,  unless  the  defend- 
*  164  ant  proves  his  notice,  which  may  be  done  as  *  soon  as  the 
assignees  attempt  to  make  the  proceedings  evidence  (,v). 

Notice  given  with  a  plea  de  novo^  is  sufficient  {z).  But  a 
defendant  who  has  delivered  a  plea  without  notice,  cannot, 
even  before  the  time  tor  pleading  is  expired,  re-deliver  his 
plea  with  notice  (a). 

If  no  notice  has  been  given,  the  proceedings  may  be 
read  on  shewing  that  they  come  out  of  the  proper  custody, 

the  assi^ees  are  joined  in  the  action.  GUman  v.  Cusins  &  others, 
3  Starkie's  C.  282.  Smith  v.  NichoUon^  York  Ass.  Cor.  Richards, 
C.  B.  and  afterwards  by  the  coim^  of  Exchequer. 

(u)  Notice  by  the  plaintiff,  served  at  the  time  when  the  issue  is 
delivered  with  notice  of  trial,  is  too  late.  Bxchnumd  v.  Heapy,  4 
Camp.  207. 

(x)  Service  of  notice  on  a  maid  servant  at  the  dwelling-house  of 
the  assignee  is  insufficient.    Howard  v.  Ramshottom,  3  Taunt.  526. 

{tf)  Notice  is  necessary  in  an  action  against  the  assignees,  (as  by 
the  bankrupt  to  try  the  question  of  bankniptcy,)  although  the  defen- 
dants are  not  described  as  assignees  upon  the  record.  Simmonds 
V.  Knighij  3  Camp.  251. 

(z)  De  Charme  v.  Lane,  2  Camp.  324.  If  no  notice  has  been  given 
before  the  delivery  of  the  plea,  the  court  will  give  the  defendant 
leave  to  withdraw  the  plea,  in  order  to  plead  again  vnth  notice. 
Eadmore  v.  Gould,  Wightw.  80.   Pooh  v.  Beil,  1  Starkie's  C.  328, 

(a)  PooU  V.  Betty  1  Starkie's  C.  328. 
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u  e.  of  the  solicitor  under  the  commission  (b).    The  effect       part 
of  the  statute  is  merely  to  make  the  proceedings  evidence,  it. 

and  not  to  make  them  conclusive  evidence  ;  aiid  therefore  ■ 
the  defendant  is  at  liberty  to  object  to  the  sufficiency  of  the 
evidence  on  the  face  of  the  depositions,  to  controvert,  ex- 
plain or  disprove  the  facts  contained  in  them  <c).  And  if 
the  &cts  contained  in  the  deposition,  if  proved  in  the  usual 
course,  would  have  been  insufficient  to  support  the  com- 
mission, the  evidence  will  still  be  insufficient ;  as  where 
the  deposition  merely  stated  that  the  petitioning  creditor's 
debt  was  due  at  the  time  of  the  commission,  without  shew- 
ing that  it  was  due  at  the  time  of  the  act  of  bankruptcy  {d). 
So  where  it  stated  that  the  bankrupt  departed  from  his 
house,  and  that  he  admitted  that  he  went  for  the  purpose 
of  delaying  his  creditors,  without  shewing  that  the  decla- 
ration was  cotemporary  with  the  act  (c).  *  But  as  far  as  «  1 65 
the  deposition  goes  it  is  Evidence,  although  it  might  not 
have  been  admissible  in  the  usual  course  of  evidence. 

A  deposition  by  a  petitioning  creditor  is  evidence  to  Depoutioos. 
prove  the  debt,  although  the  deponent  himself  would  not 
have  been  a  competent  witness  (/).  So  a  deposition,  stat- 
ing that  the  trader  executed  an  assignment  of  all  his  pro- 
perty to  a  creditor,  is  evidence  of  an  act  of  bankruptcy, 
although  the  deed  of  assignment  is  not  produced  {g).  It 
is  competent  to  the  court  to  decide  that  the  facts  alleged 
in  the  depositions  are  insufficient,  in  point  of  law,  to  sup- 
port the  bankruptcy  (A). 

If  the  plaintiff  ^s  notice  in  an  action  against  the  assignees 
relate  to  the  act  of  bankruptcy  only,  and  the  depositions 
are  read  to  prove  the  trading  and  petitioning  creditor's 
debt,  the  proceedings  as  to  the  act  of  bankruptcy  are  not 
in  evidence  ;  and  to  entitle  the  plaintiff  to  inspect  them  he 
must  call  for  them  in  the  course  of  his  own  case  (t). 

V^There  the  assignees  are  strangers  to  the  record,  and 
their  title  comes  in  question  incidentally,  the  bankruptcy 
must  be  proved  as  before  the  statute,  although  no  notice 

{h)  CoRinaon  v.  HUlearj  3  Camp.  30. 

(cj  MOU  v.  BenneUy  2  M.  &  S.  556.  EUis  v.  SkirUy^  3  Camp. 
424 ;  contra^  Humphriea  \.  Coggan,  1  Rose,  226. 

(d)  Clarke  v.  Askew,  1  Starkie's  C.  458. 

(t)  Ibid. 

(f)  Bi39t  V.  RandaUj  2  Camp.  493. 

(g)  ^  V-  SUady  2  Starkie's  C.  200. 

(h)  Manh  v.  Mtagtr^  1  Starkie's  C.  353.  Brwon  v.  FwrtsUdy 
Holt's  C.  190. 

(i)  Bluck  Y.  Thwnuj  4  Camp.  191. 
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PART  has  been  given  (A;).  The  depositions  are  evidence,  no  no- 
iT«         tice  having  been  given,  although  other  persons  are  made 

.—  co-defendants  with  the  assignees  (/). 

Superseding  Where  a  defendant,  whether  the  bankrupt  himself,  or 

evidence.  ^ny  Other  person,  has  done  any  act  by  which  he  acknow- 
ledges the  bankruptcy,  the  proof  of  that  act,  as  against 
that  person,  supersedes  the  necessity  of  the  regular  detail- 
ed proof.  Where  an  auctioneer,  in  a  catalogue  of  ^oods 
for  sale,  describes  them  to  be  "  the  property  of  the  bank- 
*  166  rupt"  (m),  it  is  prima  fade  evidence  of  *  the  fact.  So  where 
a  debtor  to  the  bankrupt,  for  goods  sold  by  the  latter,  stat- 
ed an  account  to  the  plaintiff  as  assignee,  and  paid  him 
part  {d).  But  a  trader  declared  to  be  a  bankrupt  does  not, 
by  surrendering  under  it,  preclude  himself  from  disputing 
the  legality  of  the  commission,  for  he  is  bound  by  law  to 
surrender  himself  (e)  (1) ;  neither  is  a  creditor  who  has  re- 
ceived part  of  the  debt  oefore  ttft  commission,  and  proves 
the  rest  under  it,  estopped  from  disputing  it  in  an  action 
brought  by  the  assignees  to  recover  the  first  payment  {n). 
The  proving  a  debt  under  a  commission  is  not  even  prima 
facte  evidence  of  the  bankruptcy  in  an  action  by  the  as- 
signees against  the  creditor  (o). 

Proof  of  the  5thly.  The  assifirnment  is  proved  by  producing  the  deed, 

assicnment*  i*'-        .i        °  i.i  ^  ^.     .  '=', 

^  and  provmg  the  execution  by  the  commissioners,  by  means 

of  an  attesting  witness  [p). 

(k  >  MiUs  V.  Bennett,  2  M.*&  S.  55ii. 

(I)  GUman  v.  Cousins,  2  Starkie's  C.  182.  Where  the  deposition 
stated  that  the  petitioning  creditor's  debt  was  due  to  A,  h,  B.  as 
the  assignees  of  C,  it  was  held  that  the  deposition  was  evidence  of 
the  fact,  so  as  to  supersede  the  necessity  of  proof  of  the  bankruptcy 
of  C.    Skaife  v.  Howard,  2  B.  &  C.  560. 

(m)  Mailhy  v.  Christie,  1  Esp.  C.  340.  1  B.  &  A.  677.  16  East, 
193. 

(d)  Dickenson  v.  Coward,  1  B.  &  A.  677. 

(e)  9  East,  21 ;  1  Taunt^  80,  84,  96.  Ex  parte  Jones,  11  Ves.  409. 
Nor  do  the  formal  words  of  the  petition  for  enlarging  the  time  of 
his  surrender  amount  to  such  an  admission. 

(n)  Stewart  v.  Rickman,  1  Esp.  108.  Hope  v.  Fletcher,  Sel.  N.  P. 
238.  Collins  v.  Forbes,  3  T.  R.  322.  But  see  Walker  v.  Bumell, 
Doug.  317 ;  where  it  was  held  that  the  assignees  under  a  former 
commission,  afler  proving  a  debt  under  the  second  commission, 
could  not  dispute  it. 

(o)  Rankin  v.  Homer,  16  East,  191.  As  to  presumptions  against 
the  bankrupt  himself,  vid,  infra,  202 ;  1^  suprci,  tit.  AdnUssions. 

(p)  Vide  supra,  VoL  I.  p.  331. 

(1]  [See  cases,  .under  the  U.  S.  bankrupt  law,  collected  in  Mr. 
Day^s  note  to  Dorwvan  v.  Duff,  9  East,  25.j 
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Where  tiie  title  of  the  assignees  to  freehold  lands  comes       fart 
in  question,  the  bargain  and  sale  of  the  lands  by  the  com-         it. 
roissioners  to  the  assignees  must  be  proved,  as  also  its  en-  .«-..-*<........ 

roJment,  within  six  montlis  after  the  date  of  the  deed  (9), 
of  which  the  indorsement  of  enrolment,  or  an  examined 
copy,  is  conclusive  evidence.  This  has  no  relation  to  the 
bankruptcy,  so  as  to  vest  the  property  in  the  assignees  from 
that  time,  and  therefore  they  cannot  recover  for  a  trespass, 
or  on  a  *  demise  in  ejectment  anterior  to  the  bargain  and  *  1^7 
sale,  although  subsequent  to  the  bankruptcy  (a). 

If  there  has  been  a  provisional .  assignment  it  should  be 
proved  in  the  usual  way  (r).  , 

II.  Where  the  assignees  have  proved  their  title  to  sue  in  Evidedce  by 
that  character,  they  proceed  to  prove  the  cause  by  action,  assignees  in 
In  some  instances,  the  proof  is  just  the  same  as  if  the  ac-  P^^icuiat  ac- 
tion had  been  brought  by  the  trader  himself  ($) ;  and  there 
is  nothing  in  the  evidence  which  is  pecvlmr  to  bankruptcy, 
except  indeed  that  the  bankrupt  hunself,  after  having  ob- 
tained his  certificate  and  released  the  assignees,  is  a  com- 
petent witness  {i).    In  many  instances,  however,  the  evi- 
dence is  peculiar  to  bankruptcy,  since  it  frequently  hap- 
pens that  the  assignees  may  disaffirm  the  bankrupt's  act, 
and  maintain  an  action  where  the  bankrupt  himself  would 
have  been  bound  by  his-own  act. 

Where  the  assignees  seek  to  recover  money,  or  the  va- 
lue of  goods,  in  disaffirmance  of  the  act  of  the  bankrupt, 
they  must  show,  not  only  in  the  first  place,  that  the  pro- 
perty in  the  goods  once  vested  in  the  bankrupt,  but  must 
also,  in  the  second  place,  give  evidence  to  avoid  the  act  of 
the  bankrupt.  This  may  be  done,  1st,  by  proving  an  act  Previous  act 
of  bankruptcy,  previous  to  the  conversion,  with  a  petition-  of  bankruptcy, 

(q)  YoT  tfae  proof,  vide  supray  Bargain  and  Sale,  Vol.  1.  ^366,  The 
King  V.  Hopper,  3  Price,  495.    Doug.  56. 

(a)  Doe  V.  Mitehdl,  2  M.  &  S.  446.  See  EUiot  v.  Danby,  12  Mod. 
3.  Perry  v.  Bmoes,  1  Ventr.  360.  [T.  Jones,  196.  S.  C]  An  order 
by  the  chancellor  to  supersede  the  cominisston  does  not  devest  the 
legal  estate.    Blaxam  v.  Hubbard,  5  East,  407. 

(r)  See  2  Christian's  B.  L.  448.  If  the  action  be  brouj?ht  by  the 
provisional  assignee,  who  sues  out  a  latitat,  it  is  no  defence  that 
other  assignees  were  appointed  between  the  issuing  of  the  writ  and 
the  declaration.    K.  B.  Page  v.  Vaugkan,  Mich.  Term,  1820. 

(s)  They  may  adopt  and  rely  upon  a  contract  made  by  the  bank- 
rupt subsequently  to  his  bankruptcy.  Butler  v.  Carver  and  others,  , 
2  otarkte's  C.  434.  The  assignees  may  either  enforce  or  reject  such 
a  contract  at  pleasure.  If  a  bankrupt  after  his  bankruptcy  sell 
goods,  the  assignees  may  bring  either  trover  or  atsumptit  for  the  va- 
lue.   iluMey  T.  IViUo^,  3  Salk.  59.    Holt,  95.    12  Mod.  324. 

(t)  Vide  infra. 
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jpART       ing  creditor's  debt  to  support  *  it,  for  after  that  period  the 
IT.         bankrupt  had  no  disposing  power  over  the  ffoods.  (1).    Or, 
2dly,  if  the  act  of  the  bankrupt  which  would  bar  an  action 


Voluntary        at  hjs  own  suit,  was  done  previous  to  the  bankruptcy,  the 
preference.       assignees,  in  order  to  defeat  that  act,  may  prove  that  it  was 
done  voluntarily  by  the  bankrupt,  in  contemplation  of  bank- 
ruptcy, with  intent  to  give  preference  to  a  particular  cre- 
Exccptions  in    ditor.     So  also,  3dly,  it  is  frequently  incumbent  on  the  as- 
Kr*"^  ***■  signees,  even  where  the  transaction  with  the  bankrupt, 
which  is  relied  upon  by  the  defendant,  has  occurred  sub- 
sequently to  the  bankruptcy,  to  give  evidence  to  impeach 
that  transaction.     This  happens  where  some  statute,  in  re- 
straint of  the  general  rule  that  the  bankruptcy  defeats  all 
subsequent  acts  of  the  bankrupt,  protects  the  transaction 
in  the  particular  instance,  unless  the  assignees  can  by  proof 
bring  the  case  within  some  exception  in  the  same  statute. 
Reputed  own-  4thly.  The  assignees  may  rest  their  claim  upon  the  mere 
ership.  possession  by  the  bankrupt  of  property  as  the  reputed  own- 

er, under  the  stat.  21  Jac.  I.  c.  19. 

In  the  first  place,  the  right  of  property  in  the  bankrupt 
must  be  proved  in  the  same  manner  as  if  the  action  had 

(1)  [Assignees  under  the  U.  States  bankrupt  law  (1800)  in  actions 
brought  by  them  were  held  to  prove  the  debt  of  the  petitioning  cre- 
ditor, except  in  actions  against  debtors  of  the  bankrupt,  under  the 
56th  section  of  the  act.  Den  v.  Wrighiifai,  1  Peters'  Kep.  64.  The 
56th  section  of  that  act  made  the  commission  and  assignment  con- 
clusive evidence  of  the  trading  and  act  of  bankruptcy  in  all  cases 
where  the  assignees  should  prosecute  any  debtor  of  the  bankrupt 
for  any  debt,  duty,  or  demand,  BarsUm  v.  Adams,  2  Day,  70.  But 
this  was  held  not  to  apply  to  an  action  of  trover  by  the  assign- 
ees. Rugan  v.  ffest,  1  binney,  263.  Loveit  v.  Cutler,  1  Mass.  Rep. 
68. — It  has  been  held  in  Kentucky,  that  in  an  action  by  a  pur- 
chaser under  the  assignees  of  a  bankrupt^  proof  of  the  trading  and 
of  the  act  of  bankruptcy,  and  of  the  petitioning  creditor's  debt  is 
necessary.  Hart  v.  Strode,  2  Marsh.  115.  See  1  Peters'  Rep.  ubi 
9up,  In  ejectment  by  the  vendee  of  the  assignees  against  one  w^ho 
claimed  by  a  title  adverse  to  the  bankrupt,  it  was  held  that  the 
plaintiff  was  not  bound  to  prove  the  trading  and  act  of  bankruptcy. 
Scott  V.  Leather,  3  Yeates,  184.  So  in  1  Peters'  Rep.  ubi  sup.  it  was 
held  that  in  ejectment,  if  one  of  the  counts  were  upon  the  demise 
of  the  assignees,  and  the  other  on  the  demise  of  the  bankrupt  him- 
self; and  the  plaintiff  failed  to  prove  the  petitioning  creditor's  debt, 
so  as  to  support  the  first  count,  he  might  rely  on  the  other,  although 
the  deed 'of  the  assignees  recited  the  bankrupt's  assignment,  &c. 

The  certificate  of  a  bankrupt's  conformity  was  conclusive  evi- 
dence (under  the  U.  S.  statute  of  1800)  of  the  issuing  of  the  com- 
mission, and  of  the  trading  and  bankruptcy,  in  an  action  hj  the  as- 
signees against  the  bankrupt's  debtor;  but  was  only  prtma/aeis 
evidence  of  those  facts  in  an  action  by  a  creditor  against  the  bank- 
rupt. Elythe  if  al.  V.  Johns,  5  Binney,  247.  0ee  also  Jenkins  r. 
Stanley,  10  Mass.  Rep.  226.    Bisset  fy  al,  v.  Post,  4  Day,  79.] 
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been  brought  bv  the  trader  himself,  in  case  bankruptcy  had        part 
not  intervened  (u).  it. 

The  peculiar  privilege  which  the  law  has  conceded  to         ■ 
the  vendor  of  goods  to  a  bankrupt,  of  stopping  them  in  Proofof  title  in 
transitu  before  they  come,  in  technical  language,  to  the  ***•  ^rhder. 
very  touch  of  the  consignee,  frequently  imposes  upon  the 
assignees  the  necessity  of  proving,  not  only  that  there  was 
such  a  delivery  of  the  goods  to  an  agent  of  the  trader  as 
would  in  ordinary  cases  vest  the  property  in  him  irrevoca* 
bly,  as  by  a  delivery  to  a  carrier  ;  *  but  also  that  the  fra?i-  ♦  169 
titus  of  the  goods  was  actually  completed. 

Whether  the  stoppage  was  in  transitu,  or  after  its  com- 
pletion, seems  to  be  a  question  of  law  (x).  In  order  to 
raise  that  question,  it  is  usual  materially  to  prove  on  whose 
risk  and  account  the  ^oods  were  sent ;  the  character  and 
situation  of  the  agent  m  whose  actual  possession  the  goods 
were  at  the  time  of  stoppage  (y) ;  by  whom  employed,  and 
by  whom  to  be  paid ;  tne  possession,  indorsement,  <&c.  of 
the  bill  of  lading  \z) ;  the  place  and  object  of  destination  (a), 

(uj  See  Trover.  The  bankruptcy  of  the  vendee  after  the  con- 
tract, but  before  the  delivery,  does  not  avoid  the  contract ;  a  subse- 
quent delivery  at  the  house  of  the  bankru]>t,  although  without  re- 
ceiving payment,  will  preclude  the  vendor  from  recovering  in  trover 
against  the  assignees.    HaswtU  v.  Hunt,  cited  5  T.  R.  231. 

(x)  See  Fewe  v.  Wren,  3  East,  9a  MUls  v.  BaU,  2  B.  &  P.  457. 
8  B.  &.  P.  119, 469.  5  East,  175.  14  East,  308.  2  H.  B.  504.  Part 
payment  does  not  take  away  the  right  of  stoppage.  (Hodgson  v.  Loy, 
7  T.  R.  440.  Feise  v.  Wray,  3  East,  93.)  Nor  does  the  usage  of 
carriers  to  insist  on  a  lien  on  goods  for. a  genercj  balance  of  ac- 
count between  them  and  the  consignees  at  all  affect  the  right.  Op- 
paiheim  v.  Russet,  3  B.  &  P.  42. 

(y)  If  he  was  the  mere  agent  of  the  consignor,  at  whose  risk  the 
ffoods  were  sent,  the  delivery  to  him  would  not  vest  any  property 
m  the  consignee  ;  and  the  question,  whether  the  property  was  di- 
vested by  a  stoppage  in  transitu  would  not  arise.  See  Coxe  v.  Har- 
den^  4  East,  211.  ffaUey  v.  Montgomery,  3  East,  585.  See,  as  to 
the  dehvery  of  plate  by  a  silversmith  to  an  engraver,  who  was  to 
be  paid  by  the  vendor  to  get  the  vendee's  arms  engraved  thereon 
(Owenson  v.  Morse,  7  T.  R.  64.)  As  to  goods  delivered  by  the  con- 
signor on  board  a  ship  chartered  by  the  consignee,  see  Bothlingk  v. 
IngtiSj  3  East,  381.  Inglis  v.  Ushtrwood,  1  East,  515.  Coxe  v.  nar- 
dm,  4  East,  211.    To  a  wharfinger,  MiUs  v.  Ball,  2  B.  &  P.  457. 

(z)  In  general,  the  indorsement  by  the  consignee  of  the  bill  of 
lading  for  a  valuable  consideration  will  devest  the  right  of  stoppage. 
-•"  V.  .Hwon,  2  T.  R.  63.    2  H.  B.  211.    5  T.  R.  367.  iWf  e 


V.  Wray,  3  East,  93.    Otherwise  where  there  is  no  consideration, 
•Vetflsom  V.  TkornUm,  6  East,  17. 

(a)  Dixon  v.  Baldwin,  5  East,  175.  Letds  v.  Wright,  3  B.  &;  P. 
a2a  Scott  V.  PM,  3  B.  &  p.  469.  The  general  rule  seems  to  be, 
Ibal  if  by  appointment,  as  between  the  consignor  and  consignee. 


170 


BANKRUPTCY.— PROOFS  BY  ASSIGNEES. 


PABT 
IV. 


Ti<^*br  by  asr 
signefSSr 


*  and  the  nature  of  the  acts  exercised  upon  them  in  their 
progress  (6),  with  a  view  to  take  possession  of  them. 

In  an  action  of  trover,  brought  on  a  conversion  before 
the  bankruptcy,  the  proof  is  the  same  as  if  the  action  had 
been  brought  by  the  bankrupt.  Where  it  is  brought  on  a 
conversion  after  the  bankruptcy,  although  before  the  com- 
mission, it  is  in  general  unnecessary  to  prove  an  ariiial  rfe- 
tnandf  since  the  property  vests  in  the  assignees  by  relation, 
so  as  to  avoid  all  mesne  acts  (c).  But  where  they  disaffirm 
a  delivery  on  a  contract  made  by  the  bankrupt  in  contem-^ 
plation  of  bankruptcy,  a  demand  by  the  assignees  must  be 
proved  (c?),  since  there  was  no  unlawfiil  taking,  although 
the  contract  was  liable  to  be  impeached  by  the  assignees. 
They  may  either  affirm  or  disaffirm  the  contract,  and  if 
^  they  disaffirm  it,  they  ought  to  demand  the  goods,  and  then 
the  refusal  to  deliver  them  will  be  evidence  of  a  conver- 
sion. 

Goods  delivered  by  A.  to  B.  on  a  contract  of  sale,  vest 
in  B.  by  the  delivery,  and  in  his  assignees,  on  his  becom- 
ing a  bankrupt,  although  B.  intended  to  defraud  A.  (e)  in 
respect  of  the  payment  (1). 
\n  trover.  The  very  purchasing  of  goods  from  a  trader,  after  an  act 

of  bankruptcy  has  been  committed,  i$  a  conversion,  and 
the  assignees  may  maintain  trover,  although  they  have  de-; 
n^anded  payment  for  the  goods  (/). 

If  a  sheriff  seize  and  sell  goods  under  an    execution, 

^  171  *  after  an  act  of  bankruptcy,   even  without  notice,  and 

before  the  commission,  he  is  liable  in  trover  (g*),  and  the 

the  ^oods  are  to  be  sent  to  a  particular  place,  where  they  are  tq 
.   await  the  orders  of  the  vendee  as  to  any  furtlier  destination,  the 
iranHiUrB  is  completpd  when  tijey  arrivp  there. 

(h)  The 'putting  a  mark  on  the  goods  by  the  assignee  of  the  con- 
signee at  the  iun  whither  they  were  sent  for  the  latter,  held  to  de- 
vest the  consignor's  right  of  stoppage  in  transitu,  Ellis  v.  Hunt,  3 
T-  R.  464.    And  see  Coxe  v.  Harden,  4  East,  211. 

(c)  KiggU  v.  Player,  1  Salk.  111.  B.  N.  P.  41.  2  Starkie's  C.306. 

(d)  Nixon  v.  Jenkins,  2  H.  B.  135. 

(e)  MUwcurd  v.  Forbes,  4  Esp.  C.  171,  But  if  A.  by  false  pretences 
procure  a  bill  from  B.,  and  the  assignees  of  vi.  afterwards  receive 
^he  amount,  they  are  liable  to  B,  for  the  amount.  Harrison  v. 
Walker,  Peake's  C.  111.    See  post,  TVover,  p.  1643. 

(f)  Hurst  V,  Cwennap,  2  Starkie's  C.  306.  • 

(g)  This  h^  been  so  decided  upon  argument  in  the  court  of  £x^ 


(1)  [The  assignees,  and  not  individual  creditors,  have  the  right 
to  sue  for  property  fraudulently  conveyed  by  the  bankrupt,  and 
withheld  fropi  the  list  of  the  estate  given  in.  Edwards  v.  Cdeman^ 
9  Bibb,  204.] 
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assignees  are  not  bound  to  prove  any  demand,  since  the  ex-       part 
ecutjon  was  tortious  (A).    And  if  the  creditor  assisted  in  the  it. 

levying  the  execution,  trover  will  lie  against  him,  although  ■ 

the  money  remain  in  the  hands  of  the  sheriflr(t^.  Where  Trover, 
the  sheriff  seized  the  goods  in  execution,  and  afterwards, 
but  on  the  same  day,  the  trader  surrendered  himself  in 
discharge  of  his  bail,  and  committed  an  act  of  bankruptcy 
by  lying  in  prison  for  two  months,  it  was  held  that  the 
assignees  were  not  entitled  to  recover  (ft). 

The  assignees  cannot  recover  in  trover  the  amount  of  a 
checque  paid  by  the  bankrupt's  bankers  after  the  bank- 
ruptcy, against  a  creditor  to  whom  the  checque  had  been 
delivered  and  the  money  paid  (l) ;  neither  can  they  re- 
cover in  trover  for  bills  fraudulently  obtained  from  the 
bankrupt,  after  his  bankruptcy,  for  the  bankrupt  never 
could  have  any  property  in  them ;  but  if  the  party  obtain- 
ing them  receive  the  proceeds,  the  assignees  may  recover 
for  money  had  and  received  (m). 

It  has  been  held,  that  the  assignees  may  recover  from  a  Money  bad 
creditor  in  England,  money  which  he  has  attached  abroad,  *°^  reccited, 
after  the  assignment,  as  money  had  and  received  to  their 
tise(n).     So  they  may  recover,  in  *  the  same  form  of  ac-  *  172 
tion,  money  paid  by  a  trader  for  the  carriage  of  goods  after 
a  secret  act  of  bankruptcy  (0) :  money  which  is  the  pro- 
duce of  goods  pledged  by  the  trader's  direction,  after  be- 
ing arrested  at  the  defendant's  suit,  but  without  his  privi- 
ty, after  a  secret  act  of  bankruptcy,  and  paid  over  to  the 
defendant,  although  not  the  identical  money  raised  by  the 
pledge  (/?) ;  money  received  by  the  banker  of  the  bank- 

cfaequer.  See  Snttk  v.  MUs,  I  T.  R.  475.  Bailty  v.  Bunning^  1  Lev. 
17a  Cole  V.  Datisy  1  Ld.  Ray m.  724.  Caoptr  v.  Chxtty^  1  Burr.  SO  ; 
aDd  the  cases  collected,  1  Montague's  B.  l»,  474.  The  single  ques- 
tion determined  in  Bayley  v.  Sunning,  and  re'served  by  the  special 
Terdict,  was,  whether  the  taking  was  lawful ;  and  upon  that  the 
eourt  determined.    B.  N.  P.  41. 

fhj  Rush  V.  Baker,  B.  N.  P.  41. 

(i)  Menham  r.  Edmonson,  1  B.  &  P.  369. 

(k)  nomas  and  others  v.  Desanges  and  another,  2  B.  &  A.  586. 
See  Time. 

(I)  MaWiete  y.  SherweUj  2  Taunt.  439. . 

(m)  Walker  v.  Laing,  1  Moore,  281.  Dispositions  by  process  of 
Jaw  sitand  on  the  same  footing  with  dispositions  by  the  bankrupt ; 
to  be  valid  they  must  be  co^nplete  before  the  bankruptcy ;  per 
Lord  Mansfield,  Burr.  32 ;  and  see  2  B.  &  A.  588. 

(n)  Hunter  v.  PotU,  4  T.  R.  182.  See  also  SUl  v.  Wbrswick^ 
I  H.  B.  665.    PhiUtps  ▼.  l^nter,  2  H.  B.  482. 

(o)  Bradley  r.  Clarky  5 1.  R.  197. 

(p)  Manfon  v.  w9tfcfn#on,  1  M.  It  S.  583. 
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PABT        nipt,  and  paid  over  to  a  creditor  with  knowledge  of  the 

IT.         bankruptcy  (9),  or  to  the  bankrupt. 

I  Where  a  trader  in  prison  employed  an  auctioneer  to 

Money  had       scU  his  goods,   who   returned   him   the  proceeds  by  the 

and  received,    hands  of  the   defendant,   who   was   the  mere  bearer,  it 

was  held  that  the  assignees  could  not  recover  the  money 

from  him  (r). 

Where  a  debtor  to  the  bankrupt  on  policies  of  insur<- 
ance,  which  have  been  deposited  by  the  bankrupt  with  a 
creditor  as  a  collateral  security  after  a  secret  act  of  bank- 
ruptcy, gives  his  acceptance,  which  he  afterwards  pays  to 
the  creditor,  the  assignees  cannot  recoyer  the  amount 
from  the  creditor,  although  the  broker  who  paid  the  mo* 
ney  retained  the  amount  so  paid  by  him  on  settlement 
with  the  assignees,  for  it  was  the  money  of  the  broker,  and 
not  of  the  bankrupt  («). 

Where  the  trader  has  sold  goods  at  prices  very  inferior 
to  their  value,  the  assignees  cannot  recover  the  diffe- 
rence (0*  After  the  removal  of  one  assignee,  it  seems 
that  the  remaining  assignee  may  maintain  an  action 
against  him  for  money  had  and  received  (u). 
♦  173  *  Where  a  bill  of  exchange  was  indorsed  by  the  bank- 
rupt after  his  bankruptcy,  and  the  indorsee  received  the 
amount,  it  was  held  that  the  assignees  could  not  recover 
for  money  had  and  received,  but  must  resort  to  the  action 
of  trover  from  the  bill  (x). 
Voluntary  III.  Next,  where  the  object  is  to  disaffirm  a  delivery 

preference.  qj  contract,  made  by  the  bankrupt  on  the  ground  of  a 
voluntary  and  fraudulent  preference  to  a  particular  cre- 
ditor, the  assignees  must  show  that  the  transfer  was 
made  on  the  eve  of  bankruptcy,  and  in  eontemplaiian  of 
bankruptcy,  voluntarily^  m  order  to  favour  the  creditor. 
The  fact  that  it  was  made  in  cantemplatian  of  bankruptcy, 
is  one  which  may  be  presumed  from  the  particular  circum- 
stances of  the  case,  from  the  conduct  and  declarations  of 

(q)  Vernon  v.  Hankey,  2  T.  R.  115.  But  they  cannot  afterwards 
recover  from  the  creditor.     Vernon  v,  Hamon^  2  T.  R.  287. 

(r)  Coks  V.  Wrighi,  4  Taunt  198. 

(s)  HovU  V.  Pocky  7  East,  163 ;  and  see  ffUlis  v.  Freeman.  12  East, 
656. 

(t)  Hogg  V.  MitcheU,  1  Starkie's  C.  241. 

(u)  5  T.  R.  601.  Wray  v.  BarwiB,  Peake's  C.  69.  Smilh  v.  Jamt- 
«m,  Peake's  C.  213. 

(x)  WaUer  v.  Drakefyrd,  1  Starkie's  C.  481,  and  afterwards  by 
the  Court  of  K.  B.  BqX  see  fValker  ▼.  Laingy  I  Moore,  282,  #11- 
prctj  p.  171. 
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the  parties  at  the  time,  or  of  the  defendant  since  the  trans*       pa&t 
fer,  from  the  proximity  of  the  transaction  to  the  bankrupt-         ly. 
cy,  the  time  and  circumstances  of  making  the  transfer,  as  — ^._i 
where  it  was  made  secretly  at  an  unseasonable  hour  of  the  Voluntary 
night,  when  the  trader  was  in  embarrassed  circumstances,  P"fc'«nce. 
and  knew  that  he  was  insolvent,  from  his  afterwards  ab- 
sconding :  these,  and  other  such  facts,  are  strong  indica- 
tions to  induce  the  jury  to  conclude  that  the  trader  cofi- 
templuted  htmkniptcy  {I).     Where  it  has  been  shown  that 
the  defendant  received  payment  or  the  possession  of  goods 
under  such  circumstances,  on  the  eve  of  bankruptcy,  a 
presumption  of  voluntary  preference  seems  to  arise  nrom 
the  evidence,  sufficient  to  throw  the  burthen  upon  the  de- 
fendant of  showing  that  the  delivery  or  payment  was  not 
voluntary,  but  the  result  of  importunity  or  compulsion. 
Proof  on  the  part  of  the  assignees,  that  the  preference  was 
voluntary^  consists  either   in   declarations  on  the  subject 
made  by  the  bankrupt  at  the  time  in  his  sending  for  the 
creditor  of  his. own  accord  *to  pay  him,  without  any  pre-  ♦174 
vious  application,  or  in  any  other  circumstances  which 
show  a  forwardness  on  the  part  of  the  bankrupt  to  satisfy 
the  particular  creditor  in  preference  to  the  rest  («?). 

Evidence  in  answer  to  a  case  of  voluntary  preference.  Evidence  io 
consists    of   circumstances    tending    to    show   that  the  •nswer. 
transaction  was  not  voluntary  on  the  part  of  the  trader, 
but  was-  the  result  of  importunity  or  compulsion.     It  is 
not  voluntary  if  it  be  made  under  the  apprehension  that 
a  degree  of  force,  civil  or  criminal,  is  about  to  be  ap- 

(tD)  A  voluntary  payment  under  circumstances  which  might  rea- 
sonably lead  the  debtor  to  suppose  bankruptcy  to  be  probable, 
though  not  inevitable,  is  a  fraud  on  creditors.  Poland  v.  Gfyn, 
2  D.  &  R.  310 ;  see  Fidgeon  v.  Sharp,,  5  Ta^^it.  539.  Harman  v. 
F%0htrf  Cowp.  117. 

m 

(1)  [Under  the  bankrupt  law  of  the  United  States,  (1800)  it  was 
held  that  the  giving  of  a  preference  to  one  creditor  did  not  consti- 
tute an  act  of  bankruptcy — though  if  given  on  the  eve  of  a  bank- 
ruptcy, and  in  contemplation  of  it,  it  was  void.  Barnes  v.  BiUing" 
ton,  Circuit  Court,  April  1803.  Wharton's  Diffest,  75.  InPhanixY. 
^Sssignets  of  Ingrahaiii,  5  Johns.  413,  it  was  held  that  a  preference 
given  to  one  creditor,  though  voluntary,  was  valid,  unless  done  in 
contemplation  of  bankruptcy :  And  even  if  an  act  of  bankruptcy 
were  contemplated  by  the  debtor,  yet  if,  at  the  instance,  and  on  the 
application  of  a  particular  creditor,  he  paid  him,  or  assigned  him 
property ;  such  payment  or  assignment  was  valid  as  against  the  a0- 
signeea.  8.  P.  Ogden  v.  Jackson,  1  Johns.  370.  Seeus,  if  done  with- 
out compulsion,  and  with  a  view  to  prefer  one  creditor  to  another. 
ibid.    See  ako  M^Mtfumy  v.  Ferrers,  3  Johns.  71.] 
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PAKT        plied  (y)«    A.  having  in  September  discounted  three  bilb 
IT.         for  £.,  afterwards  suspecting  his  credit,  required  a  securi- 
ty to  be  put  into  his  handstand  B,  accordingly,  at  different 


Voiuntaty  times,  between  November  and  February,  deposited  books 
prcfotence.  ^.o  the  amount  of  300/.  with  him,  to  be  sold  by  liim  for  his 
own  benefit,  iti  case  the  bills  should  not  be  paid  by  the 
acceptors,  the  books  Mere  chiefly  brought  by  i).  in  a  hack- 
ney coach,  in  the  evening  ;  B.  committed  an  act  of  bank- 
ruptcy in  March,  and  ./I.  had  then  the  bills  unpaid  in  his 
hands.  Upon  an  action  brought  by  tlie  assignees,  they 
were  nonsuited,  on  the  ground  that  there  was  no  volunta- 
ry preference  since  the  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity  ;  and  although  the  bills 
were  not  due,  the  defendant  was  liable  upon  them,  and 
had  a  right  to  a  further  security  (z). 

Where  B,  had  property  to  a  large  amount  at  the  cus- 
tom-house, which  stood  in  his  own  name,  but  which  he 
had  purchased  with  Ji.\  money,  and  there  was  evidence  to 
show  that  he  had  been  induced  to  transfer  the  whole  to 
A.^  under  the  apprehension  that  A,  would  prosecute  him 
for  the  forgery  of  a  bill  which  he  had  deposited  with  A.  as 
*  175  a  security,  it  was  left  to  the  jury  *  to  say  whether  the 
transfer  was  volunfary,  or  made  under  the  apprehension 
that  a  degree  of  force,  civil  or  criminal,  was  about  to  be 
applied ;  and  Lord  Ellenborough  informed  them,  that 
every  thing  which  might  overcome  the  free-will  of  the 
party  was  sufficient  to  exclude  a  voluntary  preference  (a). 
So  payment  to  an  obligee,  who  importunes  for  payment 
before  the  forfeiture  of  Uie  bond,  is  good  {h\. 

Where  a  trader,  in  contemplation  of  bankruptcy,  volun- 
tarily sent  his  clerk  to  pay  the  amount,  but  before  the 
payment  the  creditor  applied  for  payment,  it  was  held  to 
be  good(c). 

Where  the  holder  of  a  bill  promised  the  acceptor, 
whom  he  knew  to  be  insolvent,  that  if  the  bill  was  paid 
he  would  effect  a  composition  with  his  creditors,  the 
preference  was  held  to  be  fraudulent  (c/). 

(y)  De  Taatet  v.  Carroll,  1  Starkie's  C.  86.  And  see  Atkins  v. 
Seward,  Cor.  Holroyd,  J.  Winchester  Spring  Assiz.  1819,  Manning's 
Index,  2d  edit.  63. 

(z)  Crosley  v.  Crouch,  2  Camp.  166.    11  East,  256. 

(a)  De  Tastei  v.  Carroll,  1  Starkie's  C.  88. 

(h)  Hartshorn  and  others  v.  Slodden,  4  Esp.  C.  60.  2  B.  &  P.  582. 
Thompson  v.  Freeman,  1  T.  R.  155.  ThomUm  v.  Hargreaves, 
7  East,  544.     Crodey  v.  Crouch,  11  East,  256. 

(c)  Bajfiey  v.  BaUard,  1  Camp.  416. 

(d)  Sin^don  v.  BvUtr,  3  Esp.  C.  215.  2  B.  &  F.  283.  Smitk  v. 
Paynt,  6  T.  R.  152. 
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Where  a  trader  purchased  goods  on  the  8th  of  October,       part 
for  the  purpose  of  exportation,  but  finding  that  he  must         iv. 
stop  pajrment,  and  that  he  could  not  export  them,  returned 


them  on  the  16th  of  October  to  B.  the  vendor,  and  stopt  Voluntary 

tayment  on  the  17th ;  and  his  creditors  refusing  him  time,  prtftroDce. 
e  became  a  bankrupt  oil  the  2d  of  November ;  it  was 
held,  that  the  jury  were  warranted  in  finding  that  the 
delivery  of  the  goods  to  B,  was  not  in  contemplation  of 
bankruptcy  {e)> 

Where  a  creditor  obtained  a  preference  not  fraudulent, 
with  a  view  to  an  intended  composition  with  creditors, 
but  without  any  view  to  a  bankruptcy,  and  the  compo-  • 
sition  never  took  place,  but  the  trader  afterwards  became 
bankrupt,  it  was  held  that  the  creditor  ^as  entitled  to 
retain  his  securities  (/). 

*  Where  a  sale  has  been  completed  by  the  actual  de-  *  176 
livery  of  goods  to  a  trader,  before  payment,  he  ccumotgive 
the  vendor  a  preference  by  rescinding  the  contract  and 
returning  the  goods  {g).    But  where  goods  in  trarmtu  are 

Siven  up  by  the  trader,  it  is  a  question  for  the  jury  w|/e- 
ler  they  were  given  up  bona  Jide^  and  without  any  motive' 
of  undue  and  voluntary  preference,  although  the  trader 
was  on  the  verge  of  bankruptcy  (A). 

Goods  being  sent  to  a  trader  in  February,  with  an  op- 
tion, according  to  the  course  of  trade,  of  returning  them, 
he  having  done  no  act  to  determine  his  option,  on  the  4th 
and  5th  of  March  returned  the  goods,  requesting  a  written 
approbation  of  his  act,  being  then  insolvent ;  such  appro- 
Imtion  was  not  given  till  after  the  bankruptcy,  and  it  was 
held  that  the  property  passed  to  the  assignees  (t). 

IV.  The  general  effect  of  a  bankruptcy,  is  to  avoid  Proof  to  defoat 
all  transactions  with  the  bankrupt  posterior  to  the  act  of  P*!"*"**  ^' 
bankruptcy.  This  relation  of  the  rights  of  the  assignees 
is  restricted  by  particular  statutes  which  in  particular 
cases  protect  payments  made  to  and  by  the  bankrupt,  and 
makes  it  incumbent  on  the  assignees  to  prove  a  knowledge 
of  the  act  of  bankruptcy  on  the  part  of  the  defendant,  in 
order  to  defeat  the  payment. 

By  the  stat.  1  Jac.  I.  c.  15,  s.  14,  no  debtor  of  the  bank- 

(t)  Fidgeon  v.  Sharps  1  Marsh.  196.    [5  Taunt.  530,  S.  C] 

(f)  Jfhedwrigkt  v.  Jackson,  5  Taant.  109. 

fg)  B€ames  v.  Frtdand,  6  T.  R.  80.  See  Haswdl  v.  Hani^  cited 
5  T.  R.  231;  and  JViMxte  v.  BaU,  2  East,  117. 

P^)  DixonY. Baidum, 5 East,  175. 

(i)  J>reaU  V.  BaO,  2  E«it,  117. 

VOL.  II.  20 
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9ABT  rupt  shall  be  endangered  for  the  payment  of  his  debt,  tru- 

tr»  Ij  and  bond  fide  made  to  any  such  bankrupt  before  such 

■■  time  as  he  shall  understand  or  know  that  he  is  become  a 


'  bankrupt  (A:). 

177      *  By  Stat.  21  Jac.  I  c.  19,  a.  14,  no  purchaser  for  a  good 

and  valuable  consideration  shall  be  impeached  by  virtue 

of  this  or  any  other  act  theretofore  made  against  bankrupts, 

unless  the  commission  to  prove  him  a  bankrupt  be  sued 

forth  against  such  bankrupt  within  five  years  aoer  he  shall 

become  a  bankrupt. 

The  46  Geo.  III.  c.  135,  s.  1,  directs,  that  in  all  com- 

«    missions  of  bankrupt  thereafter  to  be  issued,  all  convey- 

ces  by  all  payments  by  and  to,  and  all  contracts  and  odier 

dealings  and  transactions  fl),   by  and  with  any  bankrupt 

honafiie  made  and  enterea  into  more  than  two  calendar 

(k)  Where  no  intention  to  erae  out  a  commission  bas  been  mani- 
fested, it  10  nb  defence  to  an  action  by  a  trader  who  has  committed 
an  act  of  bankruptcy,  that  the  defendant  has  had  notice  of  it,  since 
the  payment  being  made  under  coercion  of  law,  will  afterwards  be 
^  valid  against  the  assignees.  ( Fo^^  v.  AUansonj  2  T.  R.  479).  So  if 
two  partners  in  a  firm  stop  payment,  and  a  commission  be  taken  out 
against  one  of  them,  a  debtor  of  the  firm,  although  he  has  noticef 
cannot  refusepayment  of  the  debt.  PrieheU  v.  Doum,  3  Camp.  131. 
The  Stat.  56  G.  3,  c.  137, extends  the  provisions  of  the  st.  1  Jac.  1, 
c.  15,  sec.  14,  to  the  delivery  of  goods,  wares,  &c.  to  the  bankrupt 
before  such  time  as  the  party  shall  understand  or  -knauff  fye.  The 
issuing  of  a  commission  is  not  in  itself  notice,  and  therefore  pay- 
ment after  commission  issued,  but  without  actual  knowledge,  1^. 
is  protected.  Sotoerbv  v.  Brooksy  4  B.  &  A.  523.  A  trader  after  an 
act  of  bankruptcy  sefis  goods  to  B,  who  pays  for  them^  without 
knowledge  of  the  bankruptcy ;  the  assignees  cannot  maintain  tro- 
ver for  the  goods  without  tendering  the  money.  Cash  v.  Youngs 
2  B.  &  C.  416;  but  see  Hurst  v.  Gioannap,  2  Starkie's  C.  306 
Note,  in  the  latter  case  the  goods  bad  not  been  paid  for. 

A  landlord  with  power  of  distress  and  re-entry,  five  quarters 
rent  being  in  arrear,  accepts  the  rent  paid  by  a  purchaser  from  the 
lessee,  who  is  in  prison ;  the  payment  is  protected ;  for  the  land- 
lord may  wave  his  right  of  distress,  and  accept  the  rent.  Mavor  v. 
i^oom,  1  Bing.  261. 

Where  money  was  paid  by  a  bankrupt  in  prison  (the  lyinjf  in 
prison  being  the  act  or  bankruptcy),  whereby  papers  were  obtamed 
on  which  a  creditor  had  a  lien,  whereby  the  assignees  obtained 
possession  of  a  ship,  it  was  held  that  the  payment  was  protected. 
Thathpson  v.  BeatsoUj  I  Bing.  145. 

(I)  By  iransaetions  under  this  section  are  meant  such  as  occur 
between  parties  in  the  usual  course  of  business,  and  not  such  as 
are  carried  on  through  the  medium  of  legal  process  (Bloggy.  PhUips, 
2  Camp.  129),  and  therefore  it  does  not  extend  to  tne  levying  unaer 
an  execution  by  a  creditor  after  a  secret  act  of  bankruptcy  more 
than  two  months  before  die  commission.  But  see  the  stat.  49  G^q. 
III.  c.  121. 
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months  before  the  date  of  such  commission  (/),  shall,  not-       part 
withstanding  any  prior  act  of  bankruptcy  committed  by         it. 
such  bankrupt,  be  good,  provided  the  person  so  dealing  ....i.^........ 

whh  such  bankrupt  had  not  at  the  time  of,  <&c.  notice  of 
any  prior  act  of  bankruptcy  having  been  committed  by  such 
banlmipt,  or  that  he  was  imolvent  (m),  or  had  stopped  pay- 
ment. 

*  By  sect.  3,  it  is  provided,  that  the  issuing  of  a  commis*  *  178 
n<m  (n^,  although  it  shall  afterwards  be  superseded,  (1)  (or  Proof  to  defeat 
the  striking  of  a  docket  for  the  purpose  of  issuing  a  com-  JJJfjJI^^Jc.**' 
mission,  whether  any  commission  shall  have  actually  issued  ' 

therefrom,  or  not)  ^0),  shall  be  deemed  notice  of  a  prior  act 
of  bankruptcy  for  tne  purpose  of  this  Act,  if  it  shall  appear 
that  an  act  of  bankruptcy  had  been  actually  committed 
at  the  time  of  issuing  such  commission,  or  striking  such 
docket. 

By  the  stat.  49  Geo.  III.  c.  121,  all  executions  and  at- 
tachments against  the  lands  and  tenements,  or  goods  and 
c^ttels  of  the  bankrupt,  bona  fide  executed  or  levied  more 
than  two  calendar  months  before  the  date  and  issuing  of 
such  commission,  shall  be  valid  and  effectual,  notwithstand- 
ing any  prior  act  of  bankruptcy  committed  by  mich  bank- 
rupt, in  like  manner  as  if  no  such  prior  act  of  bankruptcv 
had  been  coounitted,  provided  the  person  at  whose  suit 

(I)  Where  a  bill  was  delivered  by  the  trader  with  intent  to  trans*^ 
fer  the  property  more  than  two  months  before  the  commission,  but 
was  not  actually  indorsed  till  within  the  two  months,  it  was  held 
that  the  indorsement^had  relation  to  the  delivery.   1  Camp.  492.  n. 

(m)  Compounding  with  creditors  is  evidence  of  insoWency  (Reader 
V.  KnatddnUlj  5  T.  R.  218  n.)  But  insolvency  means  a  general  ina* 
bility  to  answer  engagements.  And  in  order  to  invalidate  a  pay« 
ment  made  by  the  bankrupt  two  months  before  the  commission,  it 
has  been  held  to  be  insufficient  to  show  that  the  creditor  has  re- 
newed bills  for  the  debtor  in  consequence  of  the  inability  of  the  lat- 
ter to  provide  for  them  (1  Camp.  492).  Notice  to  a  creditor  that 
there  has  been  a  meeting  of  the  bankrupt's  creditors,  and  that  the 
state  of  his  affairs  was  such  that  the  demands  of  creditors  could 
not  be  paid,  except  the  instalments,  although  the  creditor  was  as- 
sured by  the  bankrupt's  agent  that  they  would  come  round,  is  no- 
tice of  insolvency,  such  as  to  defeat  a  subsequent  payment  by  the 
bankrupt  to  the  creditor.    Bat^y  v.  SchofiMy  1  M.  &  S.  338. 

(n)  "Bif  the  issuing  a  commission  is  meant  its  passing  under  the 

Seat  seal,  whether  it  be  opened  or  acted  upon,  or  not     fFatkint  v. 
kundf  3  Camp.  306. 

(•)  This  clause  is  repealed  by  stat.  49  (3eo.  III.  c.  121,  s.  1. 

(1)  [A  writ  of  supersedeas,  reciting  that  a  commission  of  bank- 
ruptcy issued  on  a  ibw  certain,  is  evidence  that  such  a  commissioa 
issuea  on  that  day.    Geroiy  v.  Chrand  Western  Canal  drnpany,  5  Mt 

sl  8.  re.} 
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PART       Quch  execution  or  attachment  shall  have  issued  had  not  at 
iv«         the  time  of  executing  or  levying  the  same  any  notice  of  any 
.  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or 

that  he  was  insolvent^  or  had  stopped  paument :  Provided  al- 
ways, that  the  issuing  of  a  commission  of  bankrupt,  although 
such  commission  shall  afterwards  be  superseded,  shall  be 
deemed  such  notice,  if  it  shall  appear  that  an  act  of  bank- 
ruptcy had  been  actually  committed  at  the  time  of  issuing 
such  commission. 

If  therefore  the  defendant  in  an  action  by  the  assignees 
prove  payment  to  the  bankrupt,  it  will  be  incumbent  on  the 

*  179  assignees  to  prove  an  act  of  bankruptcy  previous  to  *  such 

payment,  and  that  the  defendant  understood  or  knew  that 
the  trader  had  become  a  bankrupt  (/?)• 

By  the  stat*  19  Geo.  II.  c.  32,  s.  1,  no  real  and  bona  fide 
creditor  of  any  bankrupt,  for  or  in  respect  of  goods  really 
and  bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect  of 
any  bills  of  exchange  really  and  bona  fide  drawn,  negotiated, 
or  accepted  by  such  bankrupt,  in  the  usual  or  ordinary 

*  180  course  of  trade  and  dealing  (^),  ^  shall  be  liable  to  repay 

(p)  Under  the  stat.  1  Jac.  L  c.  15,  s.  14,  supra,  176. 

(q)  A  payment  under  an  arrest  of  the  bankrupt  as  the  accevtov 
of  a  bill  of  exchange,  has  been  held  to  be  within  the  act  {Cox  v. 
Morgan,  2  B.  &.  P.  ^8,  Cbambre,  J.  diss.    See  also  Hotvies  v.  ffen- 

Cington,  2  B.  &  P.  999.  n.  £x  parte  Farr,  9  Ves.  515).  Pa^^mentson 
ills  not  yet  due  are  not  within  the  act  {semhle.)  (Tampltn  v.  Dig' 
gins,  2  Gamp.  312.)  Nor  on  accommodation  bills  (Holroyd  v.  WhtU^ 
head,  3  Camp,  530.  2  Camp.  315.  n.  1  Marsh.  128.  2  H.  B.  334, 
11  East,  127).  Where  a  voluntary  and  fraudulent  prefereuce  is 
intended,  the  payment  is  not  protected  by  the  statute ;  as,  where 
the  bankrupt  being  in  prison  sent  for  all  his  creditors,  except  one, 
at  whose  suit  he  was  in  custody,  and  paid  them.  Southey  v.  BuUer^ 
3  B.  &  P.  287. 

Where  a  factor  accepted  a  bill  in  favour  of  his  principal  af^er  a 
secret  act  of  bankruptcy,  and  ajttr  notice  the  factor  paid  tlie  amount 
to  the  bolder,  it  was  held  that  the  payment  was  within  the  protec- 
tion of  the  statute.  WUkins  v.  Casey,7T.  R.  711.  Cole3  v.  Robins^ 
3  Camp.  183. 

Where  a  banker,  on  whom  a  bill  of  exchange  had  been  drawn, 
requested,  when  it  became  due,  that  it  might  remain  in  his  hands, 
and  promised  to  pay  interest,  and  afterwards,*  upon  application  by 
the  holder,  who  had  no  notice  of  a  previous  act  of  bankruptcy,  paid 
the  amount,  it  was  held  that  the  transaction  amounted  to  a  k>an, 
and  was  not  within  the  statute.  Vernon  and  others  v.  Abtt,  9  T. 
R.648. 

Where  A.  having  obtained  a  verdict  against  B.,  who  afterwards 
committed  a  secret  act  of  bankruptcy,  instead  of  entering  up  judg- 
ment and  taking  out  execution,  took  a  bill  drawn  by  B,  on  C., 
which  was  paid  when  due,  it  was  held  that  the  payment  was  not 
within  the  statute.    Pinkerton  v.  Marshall,  2  H.  Bl.  334. 
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to  the  assignees  of  such  bankrupt's  estate  any  money  which,       pabt 
before  the  suing  forth  such  commission,  was  really  and  iw. 

bona  fide  and  in  the  usual  and  ordinary  course  of  trade  and        ' 
dealing,  received  by  such  person  of  any  such  bankrupt  be- 
fore such  time,  as  the  person  receiving  the  same  shall  know, 
understand,  or  have  notice  that  he  is  become  a  bankrupt, 
or  that  he  is  in  insolvent  circumstances. 

V.   By  Stat.  21  Jac.  I.  c.  19,  s.  11,  it  is  enacted,  that  if  R^pated  own- 
any  person,  at  such  time  (r)  as  he  shall  become  bankrupt,  «r«>iip* 
shall  by  the  consent  and  permission  of  the  owner  and  pro-  , 
prietary  U)y  have  in  his  possession,  order  *  and  disposition,  *  181 
any  gooos  or  chattels  {t)  whereof  he  shall  be  the  rqpruted 

The  statute  does  not  ezteod  to  a  payment  by  the  dMor  of  tbe 
bankrupt  upon  a  judfi^ment  against  him  on  a  foreign  attachment, 
since  it  mentions  payments  by  the  bankrupt  only.  Hovil  v.  Brotm- 
ing,  7  East,  154. 

w  here  a  factor  accepted  and  paid  bills  on  the  strength  of  goods 
eoningned  to  him  by  his  principal,  after  a  secret  act  of  bankruptcy, 
and  after  a  commission  sold  the  goods  and  received  tbe  moniej^  it 
was  held  that  he  was  not  protected  either  by  tbe  stat.  1  Jac.  I.  c.  15, 
8.  14,  or  19  Geo.  II.  c.  32,  s.  1. 

The  statute  is  confined  to  payments  for  goods  sold,  and  biUs  of 
exchange,  and  therefore  does  not  extend  to  a  payment  for  the  car- 
riage of  goods  {Bradley  v.  Clarkt^  5  T.  R.  \97,)  A  payment  on  a 
note  given  by  the  bankrupt  for  a  balance  of  an  account  consktiog 
inttr  alia  of  money  lent  by  the  payee  to  the  bankrupt,  and  the  receiv- 
ing half-yearly  interest,  is  not  within  the  statute  (Harufood  v.  LomoB^ 
11  East,  127).  And  the  assignees  are  entitled  to  recover  the  money 
paid  on  the  note  by  the  bankrupt,  after  his  bankruptcy,  to  the  payee, 
although  the  latter  had  recovered  judgment  against  the  bankrupt 
m  an  action  on  the  note.    Ibid. 

(r)  The  possession  mfust  be  at  the  time  of  the  bankruptcy  (15  East, 
21);  and  therefore  the  statute  does  not  apply  where  goods,  lyin^  at 
a  wharf  in  the  name  of  the  vendor,  are  sold,  and  the  vendor  gives 
an  order  to  the  vendee  on  the  wharfinger  to  deliver  the  goods  to  the 
vendee,  and  nine  days  before  the  bankruptcy  the  vendee,  knowinff 
the  vendor's  insolvency,  carries  tbe  order  to  the  wharfinger,  and 
has  the  goods  transferred  into  his  own  name.  Jone$  v.  Dvytr^  16 
East,  21. 

($)  The  preamble  of  the  statute  recites,  *^  That  it  often  falls  out 
that  many  persons  before  they  become  bankrupts  convey  their 
goods  to  other  men  upon  good  consideration,  yet  still  keep  the  same, 
and  are  reputed  the  owners  thereof,  and  dispose  of  the  same  as  their 
own.*'  The  enacting  part  of  the  statute  extends  (notwithstanding 
the  word  eonoey  in  the  preamble)  to  goods  in  general  of  other  per^ 
sons  of  which  the  bankrupt  has  possession  by  consent  of  the  owner. 
Mace  v.  Cadell,  Cowp.  232.    Home  v.  Baker,  9  East,  239. 

(t)  Book-debts,  bills  of  exchange,  and  choses  in  action,  are  within 
this  description  (1  Wilson,  260.  RyaU  v.  RolU,  1  Ves.  346.  1  Atk.  165. 
Homhlower  v.  Proud,  2  B.  £c  A.  327.)  So  are  mortgages  and  sales 
upon  condition  of  gooda  and  chattels,  as  well  as  absolute  sales  (Ibid,); 
and  so  ia  a  mortgage  by  one  partner  to  another  of  his  moiety  ^f  hia 


• 
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FAJiT       ovmer^  and  take  upon  him  the  sale,  alteration,  or  dispod-' 
rr.         tion  as  owner,  the  commissioners  shall  have  power  to  dis- 
pose of  and  sell  the  same  for  the  benefit  of  the  creditors 


lUputedAwn-  seekinff  relief  under  the  commission,  as  fully  as  any  other 
•""*?•  part  of  the  estate  of  the  bankrupt. 

The  obvious  intention  of  this  statute,  is  to  prevent  a 
trader  from  acquiring  a  false  and  delusive  credit  to  the  de- 
ception of  others,  by  an  apparent  property  in  goods  which 
do  not  belong  to  him. 

Whether  particular  property  was  in  the  possession  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  as  the  reputed 
aumiery  is  usually  a  question  of  feet  under  the  particular 
circumstances  of  the  case. 

Where  the  assignees  bring  the  action  to  recover  the 
amount  of  the  goods  which  the  defendant  claims  as  his 
own  property,  either  by  virtue  of  a  sale  to  him  by  the  bank- 
rupt, or  as  being  originally  his  own,  it  is  incumbent  on  the 
assignees  to  prove  that  the  ^oods  remained  in  the  posse^- 
sios  of  the  bankrupt,  he  bemg  still  a  trader  (u)  up  to  the 
time  of  the  bankruptcy  {x)y  and  that  he  was  the  reputed 
cttmeTy  and  appeared  to  have  the  order  and  disposition  of 
the  goods ;  for  the  words  of  the  statute,  '^  and  take  upon 
^  183  himself  the  sale,  *  alteration,  or  disposition  as  owner,*'  are 
merely  incidental  to  the  reputed  ownership  (y). 

Proof  that  the  former  owner  of  a  ship  had  the  possession, 
order,  and  disposition  of  the  vessel  up  to  the  time  of  his 
bankruptcy,  is  sufficient  to  vest  the  property  in  the  as- 
signees, although  he  has  assigned  his  interest,  and  the 
transfer  has  been  duly  registered,  according  to  the  register 
acts  {zV  So  in  the  case  of  a  joint  interest  in  a  ship,  mort- 
gaged oy  the  bankrupt,  where  he  continues  in  the  manage- 
ment of  her,  together  with  the  part-owners,  and  acts  as  a 
visible  part-owner  till  he  becomes  a  bankrupt  (a). 

Where  the  property  consists  of  household  furniture, 
stock  in  trade,  or  utensils  in  trade,  it  is  sufficient  that  the 
bankrupt  remained  in  possession  of  the  house,  and  carried 

stock  in  trade,  if  the  partDer  so  mortfa^^ing  remaiD  in  possession  as 
the  visible  proprietor  of  the  moiety  (Ibid.)  Mortgages  of  lands  and 
fixtures  are  not  within  the  statute  [KyaU  v.  RoUe^  I  Ves.  348.  Home 
V.  Baker^  9  East,  237);  neither  are  vats  nor  stills,  nor  other  utensils 
which  are  fixed  to  the  fireehold.    Ibid. 

(u)  Qiwion  Y.  Eatt  Aidia  Company  f  7  T.R.  2!i8, 

(x)  15  East,  21. 

(y)  P.  C.  Lifigftam  t.  Bigg$,  1 B.  &  P.  82. 

f ^  ^iro  V.  fbtrfrmm,  2  B.  &  A.  193.    lloUftf on  v.  JlfJD(mn€U,8«ln 

ia)  HiM  V.  Qwrney^  Co.  B.  L.  5th  edit.  342. 


REPUTED  OWNERSHIP.  182 

on  the  trade  as  the  apparent  owner  of  the  stock  and  uten-       part 
sib,  up  to  the  time  of  the  bankruptcy.     As,-  where  a  credi-         it. 
tor  took  the  household  furniture,  and  the  articles  belonging 


to  a  cofiee-house,  under  an  execution  against  /i.,  and  then  Reputed  owii- 
let  them  to  B^  who  covenanted  not  to  remove  them  with-  «nnip» 
out  the  owner's  consent,  and  permitted  B.  to  remain  in  pos- 
session as  before  (i).  So  where  after  the  seizure  of  ii.'s 
stock  in  trade  upon  Kfi,fa.  in  Cumberland,  by  the  trader's 
shopman,  under  a  warrant  on  a  Saturday,  they  carried 
away  the  key,  but  opened  the  shop  asain  on  Monday 
morning,  and  although  B.  did  not  interfere,  business  was 
carried  on,  apparently,  as  usual,  and  in  the  evening  of  the 
Monday  B.  committed  an  act  of  bankruptcy,  it  was  held 
that  the  goods  passed  to  the  assignees,  *  notwithstanding  «  193 
the  execution,  since  the  possession  of  the  servants  was  the 
possession  of  the  master  (c). 

So  where  B.  a  brewer,  being  in  partnership  with  A.^ 
mortgaged  a  moiety  of  the  stock  in  trade,  utensils,  debts, 
&c.  to  C.  in  trust  for  .4.,  but  continued  in  possession,  and 
acted  as  wf.'s  partner  till  he  B.  became  bankrupt ;  for  be- 
ing in  possession,  and  acting  as  partner,  receiving  debts, 
&c.  B.  was  as  much  the  reputed  owner  as  A.  (a).  So 
where  A.  sold  a  dyer's  plant  to  B.\  and  at  the  end  of  a 
year  B.  covenanted  to  deliver  up  the  plant,  in  considera- 
tion of  .d.'s  cancelling  B.'s  unpaid  notes,  which  he  had  giv- 
en to  A,  in  payment  for  the  plant ;  and  it  was  stipulated 
that  A.  should  let  the  plant  to  B.  for  a  term,  with  a  provi- 
so that  B.  should  deliver  up  the  plant,  and  that  A.  might 
take  possession  of  it  upon  the  foilure  in  payment  of  rent. 
There  was  a  memorandum  that  B.  had  given  possession  to 
A.  by  the  delivery  of  a  single  winch ;  B,  remained  in  pos- 
session till  his  bankruptcy,  and  it  was  held,  that  the  pro- 
perty vested  in  the  assignees  (e). 

A.  a  trader  and  an  officer  in  the  East  India  Compjemy's 
strvice,  assigned  his  privilege  of  shipping  goods  to  Eng- 
land to  B.  iHit  (such  an  assignment  being  prohibited),  the 

(b)  lingham  v.  Biggt,  1  B.  &  P.  82.  See  bIbo  Longman  v.  Tripp, 
2  N.  R.  C;^  as  to  the  publisher'a  riffht  to  a  paper.  See  KnotoUi  v. 
HortfaU,  S  B.  &  A.  134 ;  Part  Iv.  1642,  note  (I).  Secus,  where 
merely  left  in  vendor's  warehouse  till  they  can  oe  conveniently 
shipped.    D^n  v.  MaUheufSj  1  Atk.  185. 

(c)  Per  LordEllenborouffh,  €.  J.  Jackson  v.  Jrimn,  2  Camp.  49. 
And  see  Homt  v.  Bahtr,  9  East,  215.  ThMkUiwaiU  v.  Cock,  3 
Taunt.  487.    But  ^ee  CMwdl  v.  Gregory,  1  Price,  119. 

(d)  R^  V.  EoOt,  1  Ves.  348.  1  Wils.  260.  1  Atk.  165.  Totu- 
saint  V.  Htaiop,  Holt's  C.  335. 

(e)  Bfysm  v.  rfyiiCylB.  «t  P. 83, n. 
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PABT       goods  were  shipped,  entered,  warehouBed,  and  sold  in  A.^s 

IT.         name,  and  the-  proceeds  were  carried  to  his  account;  but 

•..i..i.._  before  he  received  them  from  the  Company  he  became  a 

bankrupt,  it  was  held  that  the  assignees  were  entitled  to 

such  proceeds  (/).    So  where  A.  a  distiller,  leased  to  B. 

(his  former  partner,)  and  C.  a  distil-house,  with  the  stills, 

*  184  v&ts,  and  utensils,  *  which  had  before  been  used  by  A.  and 

£.,  and  after  this  B,  and  C.  carried  on  business  as  part- 
ners, in  possession  of  the  premises  and  utensils,  till  they 
became  bankrupt ;  the  court  were  of  opinion  that  the  bahk- 
mpts  had,  at  the  time  of  the  bankruptcy,  acquired  the  re- 
puted ownership  of  the  vats  and  utensils  (which  were  move- 
able V  and  had  thereby  acquired  the  real  ownership  for  their 
creditors  (g\. 

Where  A.  who  kept  a  public  house,  asserted  that  she 
was  married  to  P.,  ajid  entered  his  name  at  the  Excise  Of- 
fice, with  a  note  in  the  margin  ^^  married,^  and  P.  after- 
wards had  the  license,  and  continued  in  possession  of  the 
house  and  goods,  till  he  became  a  bankrupt,  the  court  held 
that  A.  could  not,  after  asserting  that  P.  was  her  hus- 
band, claim  them  as  her  sole  property  (A).  So  where  the 
trustees  for  the  wife  of  B.j  and  her  children  bv  a  former 
husband,  permitted  B.  to  remain  in  possession  of  the  goods, 
(on  condition  that  he  should  pay  to  them  certain  sums  for 
the  use  of  the  children),  until  the  evening  before  he  com- 
mitted an  act  of  bankruptcy  ;  the  case  was  held  to  be  with- 
in the  statute  (i). 

Evidence  ot  reputation  is  admissible  to  prove  the  defen- 

fendant  to  be  the  reputed  owner,  where  the  reputation  is 

supported  by  ikcts ;  but  bare  reputation,  unsupported  by 

facts,  although  perhaps  admissible^  is  insufficient  evidence  to 

prove  an  apparent  ownership  under  the  statute  {k). 

Repttud  The  presumption  arising  from  the  bankrupt's  possession 

ownerthip.       of  property  at  the  time  of  the  bankruptcy  is  frequently  ca- 

^^*  pable  of  being  answered  and  explained  away  by  evidence 

*  185  which  shows  that  possession  was  *  given  up  by  the  bank- 

rupt, as  fer  as  the  nature  of  tlie  case  admitted ;  or  that 
there  was  not  such  a  permissive  possession  as  is  contem- 
plated by  the  statute.     For  the  mere  possession  offhe  pro- 

(P  Chrdon  v.  TheEaslIndUi  CMi|Mniy,  7  T.  R.  938 

(g)  Home  w.  Baker,  9  East,  215. 

(k)  Mace  V.  CadeU,  Cowp.  333. 

(i)  Darby  and  others  v.  Smith,  8  T,  R.  82. 

(kj  Oliver  V.  Bortiett,  I  B.  &  B.  969.  AxkdseeMuOerv.Msss,! 
M.&8.335.  Linghamr.Bum,lKScF.iSf.  Boms  r.  Baktr^B 
Earn.  941. 
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perty  by  the  bankrupt  is  not  in  itself  sufficient  to  entitle       pi&t 
the  assignees  to  claim  it  for  the  creditors  (j).  iv. 

Where  there  is  a  possession,  without  any  wilful  permis-  . 
sion  on  the  part  of  the  owner  which  may  delude  creditors,  Proof  in  an- 
the  case  is  not  within  the  statute ;  as  where, /r^t,  such  pos-  *^«'* 
session  is  delivered  as  the  circumstances  of  the  case  will 
permit ;  so,  secondly^  where  the  bankrupt  has  possession  as 
executor  (/)  or  administrator  ;  «or  where  the  nusband  has 
possession  of  the  separate  property  of  the  wife  (m).;  or  has 
a  mere  temporary  custody  of  it ;  or,  has  the  possession  for 
such  a  purpose,  as  excludes  the  presumption  of  owner- 
ship, and  consequently  where  no  delusion  can  arise ;  as 
where  the  bankrupt  has  possession  as  factor  (n),    or  as 
bailee,  or  as  a  banker  for  a  specific  purpose.     Thirdly^  the 
owner  may  show  that  in  point  of  fact  the  bankrupt  was  not 
the  reputed  owner. 

1st.  Where  a  ship  or  cargo  is  sold  whilst  the  ship  is  at  Th&t  actual 
sea,  then,  since  actual  possession  cannot  be  taken  before  **!*^°"^'*" 
her  return,  it  is  sufficient,  if  in  the  mean  time  the  grand  °^ 
bill  of  sale  and  bill  of  lading  be  transferred,  since  there  ^is 
no  other  way  of  delivering  possession  (o).     So  where  a 
trader,  as  a  security  for  money  lent,  assigned  the  bills  of 
lading,  and  policies  of  insurance  of  the  cargo  of  a  ship  at 

S)  Where  the  bankrupt  is  proved  to  have  once  been  the  owner, 
to  have  been  in  possession  at  the  time  of  the  bankruptcy,  the 
onus  of  proving  a  change  of  ownership  lies  on  the  party  who  claims 
against  the  assignees.  Ldngard  v.  Messiier,  1  B.  &  C.  306 ;  2  D.  & 
R.  4d5.  Where  the  change  was  under  a  bill  of  sale  to  a  creditor 
upon  an  execution,  and  the  creditor's  initials  had  been  put  upon 
the  goods,  and  they  had  been  demised  to  the  bankrupt  at  a  rent 
under  which  he  had  continued  in  possession,  it  was  held  that  there 
was  no  evidence  to  go  tp  a  Jury  of  a  notorious  change  of  posses- 
aion.    lb. 

If  a  vendee  of  a  ship  neglect  to  take  possession  afler  the  arrival 
in  an  English  port,  and  notice  thereof,  the  property  passes  to  the 
assignees.  Jtfatr  v.  CSennte,  4  M.  &  S.  240.  An  alteration  in  the 
register  is  no  notice  to  the  world.  Kirkly  v.  Hodgson,  1  B.  &  C. 
59o.  And  it  gives  no  validity  to  a  transfer  otherwise  invalid.  Ro- 
Hfuoft  V.  Macdonnelli  5  M.  &  S.  236 ;  and  Monkhouse  v.  Hayj  4 
Moore,  549.  And  Hixy  v.  Fairhain,  2  B.  &  A.  196.  But  if  a  ven- 
dee of  ship  registered  in  his  name  take  possession  before  an  act  of  # 
bankruptcy  committed  by  the  vendor,  the  property  is  in  the  ven-  • 
dee.    JkobiriMon  v.  MacdonneU,  2  B.  &  A.  134. 

fl)  BxparU  Marah,  1  Atk.  159.  3  P.  Wms.  187.  n.   3  Burr.  1368. 

(m)  Jcarman  v.  Wooloton,  3  T.  R.  618. 

(n)  Mf  pmU  C^n,  3  P.  WiU.  187,  n.  Cullen's  B.  L.  225. 

(o)  Broum  v.  Heathcote,  1  Atk.  160.  Atkinson  v.  Moling,  2  T.  R. 
AeSL  Lempriere  t.  Pasley,  2  T.  R.  485.  [BarUett  v.  friUiwnis^  I 
^'  '   28a    Badkm  v.  TSiektr  ifal.l  Pick,  m] 
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FASX       sea,  and  the  policies  were  indorsed  to  the  lender,  but  the 
ir,         bills  of  lading  were  not,  the  trader  became  bankrupt,  and 
Lord  Hardwicke,  C.  held,  that  since  every  thing  which 


♦  166  couW  show  a  right  to  the  cargo  had,  been  *  delivered  over 
Proof  in  an-  to  the  defendant,  (against  whom  the  assignees  had  filed  a 
swer  to  repui-  jjjijj  jj^g  bankrupt  could  no  longer  be  said  to  have  the  or- 

owners  ip.  ^^^  ^^  disposition  of  it  (p).  So  where  a  trader,  as  a  se- 
curity for  a  debt  due  to  the  defendant,  agreed  to  assign  the 
cargo  of  a  ship  homeward  bound,  and  to  deposit  the  policy 
of  insurance  on  the  goods  with  the  defendant,  and  to  in- 
dorse and  deliver  the  bills  of  lading  to  him  as  soon  as  they 
arrived ;  the  policy  and  letters  of  advice  were  accordingly 
deposited  with  the  defendant,  and  the  bill  of  lading  was  m- 
dorsed  to  him  as  soon  as  it  arrived,  but  after  an  act  of  bank- 
ruptcy committed  by  the  trader.  The  defendant  obtained 
possession  of  the  cargp,  and  on  trover  brought  by  the  assign- 
ees, the  court  held  that  the  case  of  Brown  v.  Heathcote  strong- 
ly applied ;  since,  although  in  that  case  there  was  an  assign- 
ment of  the  bill  of  lading,  and  in  this  only  an  agreement  to 
assign,  this  circumstance  made  no  difference,  since  in  both 
cases  the  title  was  merely  an  equitable  one  (9). 

Where  the  ship  was  in  an  Irish  port  at  the  time  when 
the  owner  mortgaged  her,  and  delivered  all  the  deeds,  &c. 
to  the  mortgagee,  and  during  the  space  of  a  month  the 
mortgagee  might  have  taken  possession  of  her  in  the  Irish 
port,  it  was  held,  that  the  delivery  of  the  muniments  con? 
stituted  a  sufficient  possession,  and  that  the  mortgagee  was 
ni>t  bound  to  take  possession  of  her  in  a  foreign  port  (r). 

Where  A.  a  trader,  deposited  with  B,  a  bill  of  sale  of  a 
sixteenth  part  ,of  a  ship  not  at  sea,  and  there  was  no  evi- 
dence that  the  trader  had  acted  as  owner  after  the  deposit, 
Lord  Thurlow,  C.  held,  that  B.  was  entitled  to  the  produce 
of  the  bill  of  sale  against  the  assignees  of  A.,  who  had  be- 

*  187  come  bankrupt,  since  in  *the  case  of  assignments  of  shares 

of  ships  this  seemed  to  be  the  only  way  of  delivering  pos- 
session {a), 
PossenioD  2dly.  It  has  been  held,  that  where  the  bankrupt  has  pos- 

as  execu-        session  of  the  goods  as  an  executor  or  administrator,  the 
tjr,  &c.  case  is  not  within  the  statute  (t)  ;  so  that  where  an  execu- 

•  tor  becomes  bankrupt,  the  commissioners  cannot  seize  even 

'  (p)  Brown  v.  Heatheote^  1  Atk.  160. 

(q)  Lempriere  v.  Pasley,  2  T.  R.  485. 

(r)  ExparU  Batson,  3  Bro.  C.  C.  3G3.    See  also  Mdnifm  v.  Ma- 
ling,  2  T.  R.  462.  • 

(8)  Ex  parte  Stadgroom,  1  Ves.  jun.  163.    See  also  Manton  v. 
JBfoore,  7  T.  R.  67. 

ft)  ExparU  Marshy  1  Atk.  159. 
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money  which  belonged  to  the  testator,  if  it  can  be  specific-       part 
ally  distinguished  from  the  property  of  the  bankrupt  him-         iv. 
self  («).     Neither  does  it  extend  to  a  possession  by  the  , 

bankrupt  as  a  trustee  for  another ;  as,  where  a  trader  bought  Proof  in  an- 
South  Sea  stock  for./.  S.  in  his  oiyn  name,  but  entered  it  "''"• 
in  his  book  as  bought  for  /.  S.,  after  which  he  became 
bankrupt,  it  was  held  that  /.  S.  was  entitled  to  the  stock  (x). 
So  where  the  husband  has  possession  of  the  separate  pro- 
perty of  the  wife,  settled  in  trustees  upon  her  before  mar- 
riage (y).  So  where  the  bankrupthas  possession  as  a  mere 
fikctor  or  agent  for  sale  {z).  So  where  a  carpenter  receives 
*  timber  to  convert  into  a  waggon  (a) ;  or  a  tailor  cloth  to  *  188 
work  up  into  clothes  (&)•  It  was  agreed  between  F.  and 
jr.,  that  iT.  should  contract  with  the  commissioners  of  the 
Victualling-office  to  do  certain  work  in  his  own  name ;  that 
he  should  have  a  guinea  per  week,  and  one-iburth  of  the 
dear  profits,  and  that  F.  should  supply  timber  for  the  pur- 
pose. Timber  was  accordingly  supplied  bv  F.,  and  was 
received  by  the  king's  ofiicers  in  the  yard  where  the  work 
was  to  be  done.  F.  was  one  of  JiT.'s  sureties,  which  ac- 
cording to  the  practice  as  to  government  contracts,  would 
not  have  been  allowed,  had  it  oeen  known  that  he  was  con- 
cerned in  the  contract.  K.  became  bankrupt,  andF.  took 
possession  of  the  timber ;  and  upon  an  action  brought  by 

(u)  Per  Lord  Mansfield,  3  Burr.  1969.  1  Atk.  101.  If  a  person 
entitled  to  take  out  administration  neglect  to  do  so,  and  he  becomes 
bankrupt,  the  goods  pass  to  the  assignees,  although  he  takes  out 
administration  after  the  bankruptcy.    Fox  v.  Fisher,  3  B.  &  A.  135. 

(x)  By  Lord  Parker,  C.  EzparU  Chum,  3  P.  Wms.  187.  n.  And 
see  Lord  Mansfield's  observation  in  Mace  v.  CadeU,  Cowp.  233. 

(y)  Jartnan  v.  Woolaton,  3  T.  R.  618.  But  if  property  be  settled 
on  the  wife  to  enable  her  to  carry  on  a  separate  trade,  and  the  bus* 
band  intermeddle,  the  property  will  be  liable  to  his  debts.  (lb).  So 
if  the  bankrupt  have  the  possession  of  .goods  which  come  to  hia 
wife  as  administratrix,  where  some  of  the  next  of  kin  are  infants^ 
they  do  not  pass  to  his  assignees  ( Vitur  v.  CadeU,  3  Esp.  C.  88) ; 
but  if  she  takes  a  beneficial  interest  in  the  property,  her  own  share 
passes  to  the  assignees,  who  become  tenants  in  common  with  her 
m  her  representative  capacity.  Ibid. 

(z)  Per  Ld.  King,  C.  in  Godfrey  v.  Ftlkrzo,  3  P.  Wms.  186.  Per 
La.  Mansfield,  in  Mace  v.  CadeU,  Cowp.  233.  And  see  the  obser- 
vations of  Lawrence,  J.  in  Horne  v.  Baker,  9  East,  343.  Good9 
sent  on  sale  and  return  are  within  the  statute,  if  the  party  retain 
them  after  a  reasonable  time  for  making  his  election  has  expired 
(Live^oy  v.  Hood,  2  Cam]^.  83.  Gt&Mm  v.  Bray,  1  Moore,  519.  Mofe 
V.  BaXL,  2  East,  117.  wfitler,  if  a  reasonable  time  has  not  elapsed, 
as  if  the  goods  were  not  received  till  the  evening  before  the  bank-^ 
niptey.    I  Moore,  519. 

(a)  CoOint  v.  Fwhes,  3  T.  R.  316. 

(h)  Ibid. 
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PART       the  assignees  of  JP.,  it  was  held  that  the  case  did  not  fall 
IT.         within  the  statute,  since  there  was  never  any  sale  of  the 
timber  to  JT.,  nor  any  general  delivery,  so  as  to  give  him 


Proof  In  an-     the  absolute  disposition  of  it ;  and  the  storekeepers  would 
•wer.  uQt  [jnyg  permitted  K.  himself  to  have  sold  the  timber  to 

any  other  person,  since  they  considered  it  as  delivered  sole-^ 
ly  for  the  purpose  of  the  contract  (cj- 
PoMession  as        So  the  owner  may  show,  that  a  Danker  at  the  time  he 
banker,  became  bankrupt  had  possession  of  specific  money  or  bills 

of  his  in  his  hands,  not  upon  a  general  or  running  account 
between  them,  but  for  some  specific  purpose  to  which  they 
had  been  appropriated.  As,  where  A.  remitted  bills  to  B. 
a  banker,  for  the  express  purpose  of  answering  other  bills 
drawn  by  A.  on  the  banker,  on  a  particular  account,  which 
latter  bills  had  been  dishonoured  by  the  banker,  and  paid  by 
A.  before  the  bankruptcy  oiB.  {d).  Where  A.  transmitted 
*^  189  *  certain  bills  of  Ions  dates  to  B.  a  banker,  requesting 
permission  to  draw  bills  of  shorter  dates  without  renewals, 
and  sent  the  long  bills  indorsed  to  B,  in  the  letter  of  re- 
quest, and  B.  answered,  that  agreeable  to  jf.'s  request  he 
had  discounted  the  bills,  and  then  specified  the  amount  to 
be  drawn  for,  it  was  held,  that  the  transaction  did  not 
amount  to  a  sale  or  exchange  of  bills  upon  discount,  but 
to  a  deposit  of  the  long  bills,  on  condition  of  being  allow-* 
ed  to  dravvk  shorter  bills,  and  therefore,  that  B,  having  be- 
come bankrupt,  whereby  A.^s  bills  were  dishonoured,  the 
lon£  bills  which  remained  in  B.'s  possession  at  the  time 
of  the  bankruptcy  did  not  pass  to  the  assignees  (e). .  So 
where  A.  had  transmitted  to  B.  his  banker,  bills  to  answer 
outstanding  acceptances  by  B.  on  account  of  w^.,  upon  an 
agreement  by  A.  to  make  remittances  to  answer  such  ac- 
ceptances when  due  ;  and  the  acceptances  were  not  paid 
by  £.,  but  by  A.  after  the  bankruptcy  of  B. ;  it  was  held, 
that  the  bills  remitted  for  the  purpose  of  answering  these 
acceptances  were  in  the  nature  of  goods  in  the  possession 
of  a  factor,  and  that  they  belonged  to  A.y  subject  to  £.'s 
lien  for  the  balance  due  at  the  time  of  the  bankruptcy  (/); 
and  that  having  been    deposited  by  B.  with    another 


• » 


(e)  Collins  v.  J^orbes^  3  T.  R.  316.  See  the  observations  of  Law- 
rence, J.  in  Oordbn  v.  East  India  Company  (7  T.  R.  237),  tiiat  the 
court  proceeded  on  the  ground  that  the  bankrupt  had  possession  of 
the  property  for  a  special  purpose  only.  [See  also  observations  of 
Lord  Ellenborougb,  9  East,  ^.] 

(d)  Ex  parte  Dumas,  2  Yes.  582.    1  Atk.  232. 

(e)  Parke  v.  EUason.  1  East,  544.  CoUins  v.  Martinj  1  B.  &  P, 
649. 

(f)  Zinck  V.  Waiker,  2  Bl.  R.  1154. 
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banker,  who  had  set  them  short  in  the  bankrupt's  book,  part 

they  were  the  same  as  if  still  iu  possession  of  the  bank-  it. 
nipt. 


A,  and^.  agreed  that  A,  should  sell  to  B.  light  guineas  Proof  in 
from  time  to  time,  and  that  A,  should  draw  upon  B-  from  ■^*'« 
time  to  time,  for  the  money  due  upon  such  sales ;  and  that 
£.  should  accept  other  bills  drawn  by  An  for  his  own  con- 
venience, for  which'jf.  was  to  remit  value.  JS.  being  un- 
der acceptances  to  a  large  amount  became  bankrupt,  and 
A.  being  ignorant  of  the  bankruptcy,  sent  light  gold  and 
bills  to  enable  *B,  to  discharge  such  acceptances;  and  it  *  190 
was  held,  that  A.  who  had  since  paid  BS  acceptances, 
was  entitled  to  the  gold  and  bills  so  sent  against  the 
assignees  {g\ 

An  paid  bills  into  his  bankers  hands  in  the  country, 
who  credited  their  customer  for  the  amount  of  such  bills, 
as  cash,  paying  interest.  The  bankers  became  bankrupt 
before  the  bills  were  due,  and  the  balance  of  .^.'s  cash 
account,  independently  of  the  bills,  was  then  in  his  favour, 
and  it  was  held,  mat  he  was  entitled  to  recover  from  the 
assignees  the  m^ney  which  they  had  received  on  these 
bills,  for  every  person  who  places  bills  not  due  in  the 
hands  of  his  banker,  places  them  as  in  the  hands  of  agents 
to  obtain  money  for  them  when  due  (A). 

A.  B.  C  &  1).  being  partners  as  brokers  at  Liverpool, 
and  C.  &  D.  being  partners  as  merchants  in  London, 
/.  S.  having  accepted  bills  payable  at  the  house  of  C.  & 
jD.  employed  A.  B.  C*  &  D.  to  get  them  paid,  and  agreed 
to  deposit  good  bills  with  thefn,  indorsed  by  him,  to  ena- 
ble them  so  to  do.  A.  B.  C.  &  D.  debited  /.  S.  in  ac- . 
count  for  his  acceptances,  and  credited  him  with  all  the 
bills  which  he  had  deposited  ;  some  of  the  bills  so  deposit- 
ed were  remitted  by  A.  B,  C.  &  D.  to  C.  &  D.  upon 
the  general  account  between  the  two  houses ;  and  before 
any  of  the  acceptances  of  J.  5.  became  due,  both  houses 
fidled,  and  J.  S.  was  obliged  to  pay  all  his  acceptances ; 
and  it  was  held,  that  the  assignees  of  C.  and  D.  were  en- 
titled to  retain  against  J.  S.  all  the  bills  which  had  been 
remitted  by  A.  B.  C,  and  D.,  also,  that  it  made  no  diffe- 

(g)  Tooke  V.  HoUtngwarihy  5  T.  R.  215,  affirmed  in  the  Excheq. 
Cham.  2  H.  B.  501. 

fk)  Giles  V.  Perkinsy  9  East,  12.  See  also  Tliompaan  v.  GtUs^ 
2  B.  &  C.  422.  An  entry  of  the  bills  in  the  bankers  books  is  not 
sufficient  to  convert  the  property.  Ih,  and  Giles  v.  Perkins,  9  East, 
}2 ;  and  Hu^us  v.  fijpooner,  cited  2  B.  &  C.  425. 
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PAST     .  ble,  since  although  the  bankruptcy  otA.  was  a  severance 
IV.        of  the  joint-tenancy,  yet  under  a  joint  commission  they 
could  not  sue  for  the  separate  property  of  one  (r). 


Depofidons.         Where  on  default  of  notice  the  proceedings  are  read 
in  evidence,  the  defendant  is  still  at  liberty  to  adduce 
evidence   to  disprove  the  depositions,  and  impeach  the 
bankruptcy  («).     Formerly  a  defendant  might-disprove  the 
Prior  act  of      ^^'^  ^^  ^^  assignees  by  proof  of  an  act  of  bankruptcy 
bankruptcy,      committed  anterior  to  the  petitioning  creditor's  debt,  and 
of  a  sufiicient  debt  to  have  supported  a  commission  (<), 
although  neither  the  bankrupt  himself,  nor  any  one  claim- 
ing by  assignment  from  him,  could  have  sustained  such  an 
objection  (u).     But  now,  by  the  stat.  46  Geo.  III.  c.  135, 
*  194  8.  5,  '^No  commission  *of  bankrupt  shall  be  avoided  by 
Proofs  to  tm-    reason  of  an  act  of  bankruptcy  having  been  committed  by 
Mch  the  com-  ^^  person  against  whom  such  commission  shall  have  been 
issued,  if  such  petitioning  creditor  had  not  any  notice  of 
such  act  of  bankruptcy,  at  the  time  when  the  debt  was 
contracted"  (j?). 

Payment  of  money  to  the  petitioning  creditor  after  the 
suing  out  of  the  commission  renders  the  commission  su- 
persedable,  but  not  ipso  facto  void  (y).  The  defendant 
may  impeach  the  petitionmg  creditor*s  debt,  as  by  show- 
ing that  it  was  due  to  the  petitioning  creditor  and  another, 

(t)  Hogg  v.  Bridges,  2  Moore,  122.  8  Taunt.  200.  See  Stone- 
hdut  and  another  v.  De  SUva,  3  Camp.  399 ;  and  2  Starkie's  C.  17, 
Harvey  fy  at,  v.  Morgan. 

($)  MiUs  v.  Bennett,  2  M.  &  S.  556.  EUis  v.  Shidey,  3  Camp. 
424.    Contra,  Humphries  v.  Coggan,  1  Rose,  226. 

(t)  R.  y.  Bullock,  1  Taunt  72.  88.  14  Ves.  67. 452.  Beardmore  v. 
SkiM,  1  N.  R.  263.  But  an  act  of  bankruptcy  alone  was  insuffi- 
cient. Parker  v.  Manning,  cited  2  Esp.  C.  598.  4  Esp.  C.  194. 
9  East,  21. 

(u)  Mercer  v.  Wise,  3  Esp.  219.  1  Taunt.  80.  86.  94.  Donnovan 
V.  Duff,  9  East,  24.  See  Doe  v.  Boukot,  2  Esp.  C.  595,  Eyre,  C.  J. 
Bryant  v.  Wiffiers,  2  M.  &>  S.  123. 

(x)  It  is  still  necessary  to  prove  the  existence  of  a  petitioning 
creditor's  debt  at  the  time  of  the  act  of  bankruptcy  (Moss  v.  Smithy 
1  Camp.  489).  The  assignees  may  avoid  a  demise  by  the  bank- 
rupt of  premises,  by  proof  of  an  act  of  bankruptcy  previous  to  that 
on  which  the  commission  is  founded,  coupled  with  a  sufficient  peti- 
tioning creditor's  debt  (Doe  v.  Boulcot,  2  Esp.  595).  The  debt  of  a 
creditor  who  has  joined  in  a  petition  to  supersede  a  former  commis- 
gion,  and  has  proved  his  debt  under  a  second  commission,  coupled 
\nth  an  act  of  bankruptcy  prior  to  that  on  which  the  second  com- 
mbsion  is  founded,  may  be  set  up  to  defeat  the  second  commission 
by  a  defendant,  in  an  action  by  the  assignees  under  that  coQunifl* 
sion.    Beardmore  v.  Shaw^  1  N.  R.  263. 

fy)  €kmratt  y.  Sir  TheophausBiddulph,  iEap.C.10i. 
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jointly,  the  latter  not  concurring  in  the  petition  (z) ;  or        part 
that  the  petitioning  creditors  could  not  have  sued  upon         it. 
the  bill  accepted  by  the  trader  upon  which  the  debt  is    - 
claimed,  one  of  them  having  engaged  to  provide  for  the  Proofs  to  im- 
bill  when  due  (a) ;  that  one  of  the  petitioning  creditors  is  P«*c*»  the  com- 
resident  and  carrying  on  trade  in  an  enemy's  country  (A).    ""•*°"' 

The  petitioning  creditor  cannot  in  an  action  against 
him  by  the  assignees  dispute  the  amount  of  the  petition- 
ing *  creditor's  debt  (c).  But  it  seems  that  another  defend-  *  195 
ant  may  show  that  the  debt  was  merely  colourable  and  col- 
lusive, although  the  bankrupt  himself  might  have  been 
estopped  by  the  security  which  he  had  given  from  disputing 
it  (d). 

It  seems  that  a  defendant  who  was  not  privy  to  the  trans-  Concert. 
action  may  show  that  the  act  of  bankruptcy  which  is  relied 
upon  was  a  concerted  one  (e).     But  neither  the  bankrupt, 
nor  any  one  privy  to  the  concert,  can  insist  upon  such  an 
objection  (/). 

2dly.  The  defendant  may  show  that  in  point  of  law  the  To  impeach 
right  of  action  did  not  pass  to  the  assignees,  {j).    Whether  JJj!Jio**""  °^ 

fz)  BridUand  v.  AVtMom,  1  Oamp.  474.    1  Taunt.  477.  8.  C. 

(a)  Riekmcnd  v.  Heapyy  1  Starkle's  C.  l(XL 

(h)  J'SCanndl  v.  Hectw,  3  B.  &  P.  113.  So,  aembkj  that  one  of 
them  is  an  infant.  Exparte  Mortorit  1  Buck's  B.  C.  42.  Expartt 
Barrow,  3  Yes.  554. 

(c)  Harmer  v.  Damsy  1  Moore,  300.    7  Taunt.  577.  S.  C. 

(d)  See  Christian's  B.  L.  442, 2d  edit. 

(e)  See  Ld.  Mansfield's  observations,  in  Hooper  v.  Smith,  1  Bl. 
Rep.  441.  Rumford  v.  Baron,  2  T.  R.  595,  n.  Sttwart  v.  Bichman,  1 
£sp.  C.  108.  Field  v.  Bellamy,  B.  N.  P.  39.  CowUy  v.  Hopkins,  Co. 
B.  L.  84.  95.  Ex  parte  Bourne,  16  Yes.  145.  Ex  parte  Edmundaon, 
7  Yes.  303.  But  see  Bromley  v.  Mundee,  B.  N.  P.  39.  Ex  varU  MU- 
ner,  1  Buck's  B.  C.  104.  In  an  action  by  the  assignees  of  a  nankrupt, 
declarations  by  the  bankrupt  before  his  bankruptcy,  with  a  view  to 
a  fraudulent  commission,  are  admissible  in  evidence  to  show  collu- 
sion between  the  bankrupt  and  the  petitioning  creditor,  TViomson  y» 
Brydges,  2  Moore,  376. 

(/}  Roberts  And  others  v.  TeasdaU,  Peake  C.  27.  B.  N.  P.  39,  40. 
CoisUy  V.  Hopkins,  Co.  B.  L.  84, 95.  Ex  parU  Bourney  16  Yes.  145. 
See  also  irOson  v.  Ponf^er,  2  Str.  859.  BUton  r.  £Me  Sl  MUekeU^  I 
Atk.  126.  Tappenden  v.  Burgess,  4  East,  235.  Vide  svpra,  Frau- 
dulent Conveyance,  p.  153, 4.  See  also  Moore  v.  Barthrop,  1  B.  & 
C.5.    2D.&R.25. 

(j)  A  draft  is  intrusted  to  a  broker  to  buy  Exchequer  bills ;  the 
broker  receives  the  money  and  misaf^lies  it  by  purchasing  Ameri- 
can stock  and  buUioD,  and  absconds,  but  is  apprehended.  The 
pincipal  who  receives  the  American  stock  and  bullion  is  not  amena- 
ble to  the  assignees  under  a  commiscnon  agamst  the  broker,  on  an 
act  of  bankruptcy  committed  on  the  day  on  which  he  misapplied 

vet.  ir.  22 
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FART       a  particular  interest  does  or  does  not  pass  to  the  assignees, 

IT.         is  of  course  a  pure  question  of  law,  but  it  is  incumbent  on 

I  the  defendant  to  give  in  evidence  such  facts  as  raise  the 

question  of  law,  where  it  does  not  arise  from  the  plaintiff's 

proo&  (g). 

'  the  money.  Taylor  v.  Plumer^  3  M.  &  S.  563.  Ih  general,  the  pro- 
duct of  a  substitute  for  the  original  follows  the  thing  itself  as  long 
as  it  can  be  ascertained  to  be  such,  and  the  right  only  ceases  when 
the  means  of  ascertainment  fail,  which  is  the  case  where  the  subject 
is  turned  into  money,  and  mixed  and  confounded  in  a  general  mass 
of  the  same  description.  Per  Lord  EUenborough,  Ih,  See  Seatt  v. 
Surman,  Willes,  400.  Whiicomb  v.  /a€o6,  Salk.  160.  Cttpeman  v. 
GaUanJt,  1  P.  WilUams,  320. 

(g)  Bills  of  exchange  obtained  by  false  pretences  do  not  pass 
(Gladstone  v.  Hadtoen,  1  M.  &  S.  517) ;  nor  trust  property  (1)  (JFeb- 
ster  V.  Scales,  25  G.  III.  B.  R.  Winck  v.  Kteley,  1  T.  R.  619) ;  nor  the 
property  of  the  bankrupt's  wife  to  her  separate  use  (Vandemanker 
V.  beshorou^k,  2  Vernon,  96.J  Miter,  where  stock  stands  in  the 
name  of  a  married  woman  (Pnngh  v.  Jfodgson,  3  Ves.  617) ;  and  the 
wife  can  have  no  assistance  in  equity  where  there  is  no  trust  created 
for  her  benefit  (Ibid  ;  and  see  Christian's  B.  L.  483,  2d  edit.)  The 
assignment  passes  future  personal  property,  (Kitchen  v.  Bartsch,  7 
East,  53) ;  but  there  must  be  afresh^ assignment  of  real  property 
{Ex parte  Proudfoot,  1  Atk.  253).  The  assignment  passes  conting^ent 
interest  (Higden  v.  fFiUiamson,  3  P.  Wms.  132 ;)  but  not  a  possibi- 
lity of  taking  by  descent  as  heir  (Moth  v.  Frome,  Amb.  394.  Carleton 
V.  Leighton,  3  Mer.  667).  It  has  been  a  common  practice  for  the 
conunissioners  to  convey  copyhold  estates  immediately  to  the  pur- 
chasers (see  Christian's  B.  L.  472,  2d  edit.) ;  but  this  seems  to  be 
incompatible  with  the  prescriptions  of  the  stat.  13  Eliz.  c.  7,  s.  30, 
(and  see  Drury  v.  Man,  1  Adc.  95).  All  saleable  offices  pass  by 
assignment  (1  Atk.  210) ;  aliter,  of  offices  which  concern  the  admi- 
nistration of  justice  (5  &  6  Ed.  VI.  c.  16.  See  Ex  parte  Butler,  1 
Atk.  210.  215.  Amb.  73.  89.  112.  Cooke's  B.  L.  283.)  So  an 
officer's  pay  does  not  pass  (Lidderdale  v.  Duke  of  Montrose,  4  T.  K. 
248).  An  advowson  passjBs,  but  the  bankrupt  must  present,  if  a 
lapse  occur  before  conveyance  to  a  purchaser  (see  Charman  v. 
Charman,  14  Ves.  580).  The  assignment  passes  the  bankrupt's  right 
to  recover  what  he  has  paid  as  a  gaming  debt  (Brandon  v.  Pate,  2 
H.  B.  308).  A  lease,  notwithstanding  a  covenant  not  to  assign 
without  consent.  Philpot  v.  Home,  2  Atk.  219.  Amb.  480.  Doe  v. 
Carter,  8  T.  R.  57.  Miter,  where  there  is  a  proviso  for  re-entry  in 
case  of  the  lessee's  bankruptcy  (Roe  v.  CfaUiers,  2  T.  R.  133).  An 
annuity  demised  to  the  bankrupt,  and  payable  to  him  onht,  ceases 
upon  the  assignment  (Dommett  v.  Bedford,  6  T.  R.  684.  3  Ves.  150]. 
A  debt  due  to  the  wife  dum  sola  passes  (Miles  v.  fFiUiams,  1  I*. 
Wms.  249] ;  so  does  a  debt  on  mortgage  (BosvU  v.  Brander,  1  P. 
Wms.  459);  but  the  wife's  right  of  survivorship  is  good  against  the 

(1)  [A  bankrupt's  certificate  does  not  discharge  personal  cove- 
nants in  a  trust  deed,  intended  only  to  protect  the  trust  estate,  and 
which  admitted  of  no  satisfaction  under  the  commission.  Murray 
v.  De  RoHenham,  6  Johns.  Ch.  Rep.  63. 
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^Tbe  assignees  by  bringing  an  action  in  the  form  ex  coip-       part 
tractu^  where  it  might  have  been  laid  in  tort,  affirm  the  act  of         if. 
the  bankrupt,  and  the  defendant  is  entitled  to  the  benefit  of  _.^ 
a  set-off  (A).    For  the  assignees  cannot  affirm  the  same  Set-oflf. 
transaction  in  part,  and  disaffirm  it  *  for  the  rest.     And  *  197 
therefore,  where  the  bankrupt,  after  a  secret  act  of  bank- 
ruptcy, had  transactions  with  the  defendants,  and  the  as- 
signees brought  an  action  of  asnunpsit  to  recover  what  the 
bankrupt  had  paid  Lord  Hardwicke,  C.  held,  that  the  defen- 
dants were  entitled  to  set  off  money  which  they  had  paid 
for  the  bankrupt  (t) ;  for  by  bringing  an  action  of  assumpsit 
the  assignees  had  elected  to  consider  the  bankrupt  as  their 
fiu^tor,  and  affirmed  his  contract,  and  having  done  so,  must 
take  him  as  their  factor  in  all  things  done  fairly  and  without 
deceit. 

Upon  an  action  by  the  assignees,  the  defendant,  under 
the  Stat.  5  Greo.  11.  c.  32,  s.  28,  where  there  have  been 
mutual  credits  between  the  parties,  is  entitled  to  set  off  a 
debt  due  firom  the  bankrupt  to  him  before  the  bankruptcy, 
without  giving  any  notice  of  set-off;  and  he  may  either 
plead  the  set-off,  or  give  it  in  evidence  under  the  general 
issue  (k). 

By  the  Stat.  46  Geo.  III.  c.  135,  s.  3,  if  it  shall  appear 
that  there  has  been  mutual  credit  given  by  the  bauKrupt 
and  any  other  person,  or  mutual  debts  between  the  bank- 
nipt  and  any  other  person,  one  debt  or  demand  may  be  set 
off  against  the  other,  notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such  bankrupt  before  the  credit 
was  given  to,  or  the  debt  was  contracted  by,  such  bankrupt, 

assignees,  if  the  husband  dies  before  they  obtain  possesion  (Miffard 
T.  MUfordf  9  Ves.  87).  Goods  delivered  to  the  bankrupt  on  a  con- 
tract of  sale  pass  to  the  assignees,  although  the  bankrupt  intended 
to  defraud  the  vendor  {MUward  v.  Ihrbes,  4  Esp.  C.  171).  So  does 
the  interest  of  a  tenant  for  life  in  his  redemption  of  the  land-tax 
[£mley  V.  (hty,  3  Mer.  App.  702).  Money  advanced  to  the  bankrupt 
in  prison  (the  act  of  bankruptcy)  for  the  special  purpose  of  settling 
with  his  creditors,  which  object  fails,  may  be  repaid  by  the  bank- 
rupt to  the  party  advancing  the  money,  and  does  not  pass  to  the 
assignees.    Toovey  v.  Milne,  2  B.  &•  A.  ^3. 

(h)  SmUh  Hodson,  4  T.  R.  211. 

(i)  BiUon  V.  Hhfde  &  MiicheU,  1  Atk.  120. 

(k)  Grove  v.  Dubois,  1  T.  R.  112.  RyaU  v.  Larkin,  1  Wils.  155. 
rSee  Cowp.  135.  4  Taunt.  537.  7  Taunt.  478.  558.]  Fide  eHam, 
Edumrds  v.  Newman,  1  B.  &^  C.  418,  as  to  n^utual  securities  held  by 
country  bankers.  And  see  as  to  the  advance  of  money  on  the 
8treng&  of  consignments,  EcLsum  v.  Cato,  5  B«  &  A.  861.  Ex  parte 
Deewt,  1  Atk.  228.  As  to  mutual  accounts  between  an  insurance 
broker  and  underwriter,  see  19  G.  2.  c.  32,  Qraham  v.  Russ^,  5  M.. 
tc  a  496. 
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PART       in  tike  manner  as  if  no  such  prior  act  of  bankruptcy  had 
IT.         been  committed,  provided  such  credit  was  given  to  the 
— .  bankrupt  two  calendar  months  before  the  date  and  suing 


8et«off.  forth  of  such  commission  ;  and  provided  the  person  claim- 

ing the  benefit  of  such  set-off  had  not,  at  the  time  of  giving 
such  credit,  notice  of  any  prior  act  of  bankruptcy,  or  that 
such  bankrupt  was  insolvent,  or  had  stopped  payment." 

*  198      *  The  defendant  must  show  that  the  debt  which  he  pror 

poses  to  set  off  accrued  before  the  act  of  bankruptcy  {I) , 
and  he  cannot  set  off  cash-notes  payable  to  J.  S.  or  bearer, 
although  they  are  dated  before  the  bankruptcy,  without 
showing  that  they  came  to  his  hands  before  the  bankrupt- 
cy (m).  So  where  the  defendant  insists  on  acceptances  of 
the  bankrupt  in  his  hands,  by  way  of  set-off  to  an  action  by 
the  assignees,  on  his  own  acceptance,  he  must  shew  either 
that  his  obligation  to  pav  the  bills  subsisted  before  the 
bankruptcy,  or  that  the  bills  originated  in  mutual  credit  (n). 

Where  B.  agreed  to  indemnify  j1.  his  surety,  by  allow- 
ing him  to  retain  out  of  any  debt  which  he  should  owe  to 
B.J  in  respect  of  mutual  dealings  in  trade,  as  much  as  he 
should  pay  on  the  bond,  and  B.  sold  goods  to  .4.,  and  after 
jB.'s  bankruptcy  A.  paid  more  tlian  the  price  of  the  goods 
on  the  bond,  it  was  held  that  the  assignees  could  not  recover 
for  the  goods,  there  being  nothing  due  to  the  bankrupt's 
estate  on  the  original  contract  (o). 

Where  B.  a  broker,  was  intrusted  by  A.  a  merchant, 

*  199  *  with  policies  on  goods,  effected  by  B.  for  A. ;  and  after 

•A.'s  bankruptcy,  B.  received  for  losses  under  such  policies ; 
and  A.  had  before  his  bankruptcy  employed  B,  to  sell 
goods  for  him  as  a  broker,  and  B,  had  advanced  money  to 

A.  upon  a  pledge  of  such  goods,  and  upon  A.^s  general 
credit,  it  was  held  that  this  was  a  mutual  credit,  and  that 

B.  might  retain  the  sum  received  for  the  loss  in  liquidation 

(I)  Marah  v.  Chamhersy  Str.  1234. 

(m)  Dickson  v.  Evans,  6  T.  R.  57.  Lawrence,  J.  observed,  that  if 
the  notes  had  been  payable  to  the  defendant  himself,  he  should 
have  thought  it  reasonable  evidence  that  they  came  into  his  hands 
at  the  time  they  bore  date. 

(n)  Ouchteriony  v.  Easterinf,  4  Taunt.  888.  And  see  Skddon  v. 
BfoUtschUdy  2  Moore,  43.  The  bankrupt  accepted  a  bill  for  4881.  for 
the  accommodation  of  A,,  but  becoming  indebted  to  A,  for  part, 
drew  a  bill  on  A,  for  the  balance,  and  became  bankrupt.  The  lat- 
ter bill  was  accepted  and  paid  by  A,  without  knowledge  of  the  in- 
tervening bankruptcy ;  and  it  was  held  to  be  a  case  of  mutual  cre- 
dit, although  the  principal  sum  was  not  due  at  the  time  of  the  bank- 
ruptcy ;  it  was  also  held  that  an  action  for  money  had  and  received 
did  not  lie  against  the  purchaser  of  the  bill  to  whom  A.  had  paid 
the  amount. 

(o)  Dobson  V.  Loekkart,  5  T.  R.  133. 
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of  his  advanceiS)  and  of  the  money  due  for  premiums  (o).        fabt 
The  defendaot  having  accepted  bills  for  the  accommoda-         if. 
tioD  of  a  trader,  received  money  from  him  after  an  act  of 


^mm 


bankruptcy,  but  before  the  commission,  to  take  up  the  bills  Set-oft 
which  became  due  after  the  commission,  and  were  then 
paid  by  the  defendant,  held  that  the  defendant  was  bound 
to  refund  ;  since  the  statute  is  confined  to  mutual  debts,  at 
any  time  before  such  person  became  bankrupt,  it  was  not 
the  money  of  the  bankrupt,  but  of  the  assignees  (9).  It  is 
not  sufficient  for  the  defendant  to^show  that  the  subject  of 
his  set-off  was  allowed  as  a  debt  by  the  commissioners  (r). 

A  discharge  by  one  assignee,  on  receiving  monies  due  to  Disobarie. 
the  estate,  will  bind  the  rest  (5);  but  a  discharge  by  one 
assignee  will  not  be  effectual  where  the  others  have  ex- 
pressly dissented  {fj.  So  a  release  executed  by  one  assignee, 
in  the  presence  ot  another,  will  bind  *  both  \u) :  but  if  the  *  200 
co-assignee  be  absent,  an  express  autliority  by  him  under 
seal  must  be  proved  {x). 

By  the  stat.  1  Jac.  I.  c.ld,  s.  16,  commissioners  and  Def'nre  by 
others  may,  in  all  cases,  justify  what  they  have  done  under  **»'8"^«*t 
a  commission  of  bankruptcy,  under  the  plea  of  the  general 
issue.  In  default  of  notice,  the  proceedings  under  the  com- 
mission will,  as  has  been  seen,  be  evidence,  although  others 
are  made  co-defendants  with  them  (y).  Where  they  autho- 
rize the  bankrupt  to  carry  on  the  business  for  the  benefit  of 
creditors,  they  are  liable  for  goods  supplied  to  him,  although 
ordered  in  his  own  name  {z\  and  to  pay  him  for  his  trou- 
ble. Where  they  enter  and  Keep  possession  of  the  premises, 
although  for  the  purpose  of  disposing  of  the  bankrupt's 
estate,  they  become  liable  on  the  covenants  (a). 

(p)  (Hivt  V.  Smithy  5  Taunt.  56.  And  see  AshouinY.  TriUon^ 
Holt's  N.  P.  C.  408. 

(q)  Tamplin  v.  Diggxns,  2  Camp.  312. 

(r)  Pirie  v.  Mennett^  3  Camp.  170. 

($)  Smith  T.  Jameton^  1  Esp.  C.  114.  Cantraj  Carr  v.  Read,  3 
Atk.  695. 

(t)  Bristow  and  others  v.  Eastman^  1  Esp.  C.  172,  where  one 
aaaignee  had  taken  20{.  in  discharge  of  various  sums  embezzled  by 
the  defendant  against  the  consent  of  a  co-assignee. 

(u)  Wmiams  v.  fVaUby,  4  Esp.  C.  220.  Ld.  Lovelace's  case,  W, 
^ones,  268.    BaU  v.  DunstervUU,  4  T.  R.  313. 

(x)  4  T.  R.  3ia    HarrUan  r.  JadkMR,  7  T.  R.  207. 

fy)  Suproj  p.  165. 

(z)  KxruJUr  v.  Howwih,  2  Starkie's  C.  354, 

(a)  In  order  to  protect  tliemselves,  they  should  enter  with  a  pro- 
test, that  it  is  not  for  the  purpose  of  possessing  themselves  or  the 
premises  as  assignees.  Han89n  v.  Slevefuon,  1  B.  &^  A.  908.  See 
Turner  y.  Miehardivny  7  East,  335.    Wheeler  v.  Bramahy  3  Ca|Dp.  340. 
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PART  Where  a  bankrupt  had  a  lease  of  premises,  and  also  a 

IV.  reversionary  intere$»t  in  them,  and  the  assignees  executed 

i...^......^  an  assignment  o^ll  the  bankrupt's  estate  and  reversionary 

interest)  it  was  held  that  they  must  be  taken  to  have  assign* 
ed  the  lease,  and  consequently  to  have  accepted  it  (i). 
ActioDf  hy  VII.  It  is  no  defence,  that  the  debtor  has  notice  of  the 

tenkrupu  insolvency  of  the  plaintiff,  and  that  he  may  be  afterwards 
called  upon  by  the  assignees  to  pay  the  debt ;  for  payments 
enforced  by  coercion  of  law  are  valid  against  the  assignees(c). 
*  201  In  general,  it  seems  to  be  no  *  defence  to  prove  that  the 
plaintiff  is  an  uncertificated  bankrupt,  for  a  cause  of  action, 
as  goods  sold  and  delivered  {d) ;  or  money  lent  (e)  ;  or  a 
contract  for  the  delivery  of  goods,  subsequent  to  the  bank- 
ruptcy (/),  unless  the  assignees  interpose.  He  may  main- 
tain trover  for  goods  acquired  by  him  after  the  bankruptcy, 
against  all  but  his  assignees  (g). 

Where  the  bankrupt  was  tenant  from  year  to  year,  and  a 
trespass  was  comniitted  prior  to  his  bankruptcy,  it  was  held 
that  he  might  maintain  an  action  of  trespass  subsequently 
to  his  bankruptcy  (A). 

Where  a  bankrupt  was  compelled,  after  his  bankruptcy, 
to  pay  the  amount  of  his  acceptances,  which  he  had  lent 
to  the  defendant  before  his  bankruptcy,  it  was  held  that  he 
might  maintain  an  action  for  money  paid  to  the  defendant's 
use,  notwithstanding  his  own  bankruptcy  and  certifi- 
cate (»). 

(6)  Page  V.  Goddeny  3  Starkie's  C.  209.    See  tit.  dnenatiL 

(c)  PrickeU  v.  Doum,  3  Camp.  131.  14  Ves.  557.  Where  a  com- 
mission Is  superseded,  all  acts  done  under  it  are  void,  and  an  action 
lies  against  the  assignees  for  taking  the  roods.  Ex  parte  King,  2 
Ves.  J.  40.  Perkins  v.  Proctor,  2  Wills.  382.  Mont.6ia  And  the 
titles  of  purchasers  are  defeated.    lb, 

(d)  FotUr  y.  JiUanson,  2  T.  R.  479.  SUk  v.  Oshom,  1  Esp.  C.  140. 
ChippindaU  v.  Tondinsony  Co.  B.  L.  446.  Colea  v.  Barrow^  4  Taunt. 
757. 

(e)  Enans  v.  Brwon,  1  Esp.  C.  170.  But  see  KUdt/en  y.  Barisch, 
7  East,  53. 

(f)  Pebennxng  y.  Boebucky  Holt's  C.  172. 

(g)  Webb  y.  JFbx,  7  T.  R.  391.  Fowler  y.  Bourn,  1  B.  &  P.  44, 
See  also  Drayton  y.  Dale,  2  B.  &  C.  29t3,  as  to  his  right  to  transfer 
a  note  made  payable  to  him  since  his  bankruptcy.  Also  Afhlq^  y. 
KeU,  Stra.  12Cf7.  Or  where  he  is  but  a  trustee  for  another ;  Iknsier 
V.  Dotffn,  1  B.  &  P.  44.     Coles  v.  Barrow,  7  East,  53. 

(h)  Clark  y.  Calvert,  3  Moore,  96 ;  8  Taunt.  742.  S.  C,  andou. 
whether  the  assignees  could  iiaye  maintained  the  action.  See  Webb 
y.  Fox,  7  T.  R.  391.  Fowler  y.  Down,  1  B.  &  P.  44.  SmUk  y.  Eu-^ 
staet,  2  H.  B.  444.    Cumming  y.  Roebuck,  1  Holt's  C.  172. 

(i)  Sn€dai  y.  GaU,  7  T.  R,  364. 
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Evidence  that  the  commissioners  made  out  their  warrant        pabt 
of  commitment  without  showing  Any  actual  restraint,  in  it. 

consequence  of  such  warrant,  the  party  being  previously,  ■ 

and  still  remaining,  in  custody,  for  another  cause,  is  not  Proofi  in  ac- 
sufficient  to  support  an  action  of  imprisonment  against  *'**"  ^^  **"*" 
them  (*).  '"^'• 

Where  the  action  is  brought  by  the  bankrupt  to  try  the 
queistion  of  bankruptcy,  the  defendants  must  either  *  prove  *  202 
the  different  steps  of  bankruptcy,  or  some  direct  or  collate- 
ral admission  by  the  plaintiff  of  his  bankruptcy ;  as,  that 
he  obtained  bis  discharge  as  a  bankrupt  under  a  Judge's 
order  (m),  or  solicited  votes  for  the  choice  of  assignees. 
Proof  that  he  surrendered  is  insufficient,  since  the  surrender 
is  compulsory  (n).  If  no  notice  has  been  siven  to  dispute 
the  bankruptcy,  the  proceedings  will  be  evidence  under  the 
statute,  although  other  defendants  be  joined  with  the  as- 
signees (o). 

VIII.  By  the  stat.  5  Geo.  II.  c.  30,  s.  7,  ^^  If  any  bank-  Actioof 
rupt  is  afterwards  impleaded  for  any  debt  due  before  such  ?**i°*^  * 
time  as  he  became  a  bankrupt,  he  may  plead  in  general,  pi°a  of^certi- 
that  the  cause  of  such  action  or  suit  accrued  before  such  ficite. 
time  as  he  became  a  bankrupt,  and  may  ^ive  the  special 
matter  in  evidence,  and  the  certificate  and  allowance  there- 
of shall  be .  sufficient  evidence  of  the  trading  bankruptcy, 
commission,  and  other  matters  precedent  to  such  certificate, 
and  a  verdict  shall  thereupon  be  given  for  the  defendant) 
unless  the  plaintiff  can  prove  the  certificate  obtained  un- 
fairly and  by  fraud,  or  can  make  appear  any  concealment 
hy  the  bankrupt  to  the  value  of  lo/." 

A  certificate  obtained -afler  the  commencement  of  the 
action  is  not  evidence  under  the  general  issue,  since  it 
operates  merely  as  a  special  discharge  under  the  statute, 
and  therefore  must  be  made  available,  as  the  statute  di- 
rects ^p) ;  but  if  the  defendant  plead  such  certificate  it  will 
be  evidence  (^ ),  although  obtained  afler  the  commence- 
ment of  the  action. 

The  effect  of  the  certificate  in  evidence  will  be  to  bar  all  Effect  of  certi- 

demands  which  were  due  at  the  time  of  the  act  *  of  bank-  S51*i« 

*  203 

(k)  ChMffley  V. /mpey,  2  Starkie's  C.  261. 

(m)  Vide  tupra.  Vol.  II.  p.  33. 

(n)  Ibid. 

(o)  Suproy  p.  165. 

(p)  Qinoiand  v.  Warren^  1  Camp.  363.    SUdman  v.  MarHnnant, 
ld£a8t,C64.    JofepA  v.  Ome,  2  N.  R.  180. 
(q)  HanU  v.  Jam€9^  9  East,  82. 
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PART       ruptcj,  and  which  could  have  been  proved  und^  the  com* 
IT.         mission  (r)  (1) 
■  "  Where  a  verdict  is  obtained  against  the  bankrupt  in  an 

Effect  of  certi-  ftction  for  damages,  before  an  act  of  bankruptcy,  but  judg- 
^^t^«  ment  is  not  signed  till  after,  the  debt  is  not  barred  by  the 

certificate  {b).  If  an  action  be  commenced  against  a  bank* 
nipt  after  tne  bankruptcy,  for  a  debt  due  before,  and  after 
a  verdict  for  the  plaintiit  the  bankrupt  obtain  his  certifir 
cate,  the  costs  of  the  action,  as  well  as  the  debt,  are  prova- 
ble under  the  commission  {t\  for  the  costs  bear  relation  to 
the  original  debt  («). 

{r)  Bomfard  t.  BurreUy  2  B.  &  P.  11.  Debts  provable  under  the 
commission,  and  debts  discharged  by  the  certificate,  are  converti- 
ble terms ;  and  see  Goddard  v.  Fanderheyden,  2  B.  &  P.  8,  n.  A 
debt  is  not  discharged  w.hir.h  accrued  after  the  bankruptcy,  but  be- 
fore the  commission.  Ihid,  The  proving  a  debt  under  the  com- 
mission is  no  defence  to  an  action  at  law  for  the  same  debt ;  and 
the  ejection  of  the  creditor  under  the  statute  49  G.  3,  c.  121,  s.  14, 
is  confined  to  the  debt  actually  proved,  and  does  not  extend  to  dis- 
tinct debts,  though  eiuadem  gtnejris^  and  due  at  the  same  time.  Har- 
ley  V.  Greenufood,  5  n.  &  A.  95.     WaUon  v.  Medex,  1  B.  &  A.  121. 

(3)  Buss  V.  Gilbert,  2  M.  &  S.  70. 

(0  fFUlett  V.  Pringle,  2  N.  R.  190.  See  also  Scott  v.  .Ambrose,  3 
M.  &S.326. 

(u)  Upon  the  question  whether  a  debt  is  barred  by  a  certificate, 
see  Parslow  v.  Dearlove,  5  Esp.  C.  78.  4  East,  4%.  1  Camp.  428. 
6  Esp.  C.  98.  4  Taunt.  90.  2  M  &  S.  551.  For  cases  of  mutual 
acceptances  and  exchanges  of  securities  (Eolfe  v.  Caslon^  2  H.  B. 
570.  Sarratt  v.  Austin,  I  Taunt.  200.  Buckler  v.  BuUxvani,  3  East, 
72.  HmU  V.  Beater,  3  East,  177.  Forster  v.  SuHees,  12  East,  605. 
Cottrfey  V.  Dunlop,  7  T.  R.  565).  Of  sureties  {Martin  v.  Court,  2  T. 
R.  640.  Brooks  v.  Lhyd,  1 T.  R.  17.  Toussaint  v.  Martinnant,  2  T. 
R.  100.  Paid  V.  Jones,  1  T.  R.  599.  Hodgson  v.  BeU.  7  T.  R.  97. 
Stidnum v. Martinnant,  13 East, 427).  Unliquidated damagesCHafii- 
tnond  V.  TotUmin,  7  T.  R.  612.  Overseers  of  St,  Martin  v.  Jrarren^ 
1  B.  &  A.  491.  3  Wils.  270.  6  East,  110).  Coveoant  for  rent  (^urxol 
V.  MiOs,  1  H.  B.  4a3.  4  T.  R.  94.  And  see  Hornby  v.  Houlditch, 
cited  1  T.  R. 92,  93).  Debt  for  rent  (JfTadlum  v.  Marlotte,  I  H.  F. 
437.  1  T.  R.  91.  GiU  v.  Scrivens,  7  T.  R.  27).  In  case  of  a  cogwmit 
nven  ( fVybome  v.  Ross,  2  Taunt.  66).  In  cases  of  tort  (Psarker  v. 
JAnion,  6  T.  R.  695).  Of  verdicts  obtained  before  the  bankruptcj 
(Buss  V.  GHhert,  2  M.  &  S.  70).    Bills  of  exchange  (Howis  v.  Wig- 

r'ns,  4  T.  R.  714.  Brooks  v.  Rogers,  1  H.  B.  640.  Joseph  v.  Ormtf 
N.  R.  180.  Storey  v.  Barnes,  7  East,  435.  PoUek  v.  Brown,  5 
East,  124.  Stat.  7  Geo.  I.  c.  31).  Of  a  bond  aven  after  bankruptey 
to  secure  a  previous  debt.  Birch  v.  Sharland,  1  T.  R.  715 ;  and  see 
the  Stat.  49  Greo.  III.  c.  121 ;  sect.  9,  as  to  debts  which  become 
due  after  bankruptcy,  the  credit  having  been  given  before.  Vide 
etieun,  Scott  v.  Ambrose,  3  M.  &  S.  326;  and  further,  as  to  costs  be- 
ing a  mere  accessory  to  the  original  dobc,  5  B.  &  A.  453.   hkJam^ 

son 

(1)  [See  Post.  906,  nofe  (1).} 
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PLEA  OP  CERTIFICATE.  *204 

*  Where  a  bankrupt  acceptor  pleaded  his  certificate,  tam 

and  it  appeared  that  the  commission  was  sued  out  after  the  it. 
day  of  the  date  of  the  bill,  but  before  it  became  due,  it 


was  held  to  be  incumbent  on  the  plaintiff,  an  indorsee,  to  £iiect  of  eeni- 
show  that  an  act  of  bankruptcy  was  committed  before  the  ^^*^** 
date  of  the  bill  (x).    But  an  antecedent  act  of  bankruptcy 
may  in  such  case  be  proved  by  the  proceedings  under  the 
commission,  stating  a  previous  act  of  bankruptcy  (y). 

If  B,  plead  his  bankruptcy  and  certificate,  and  prove  a 
commission  against  A.,  and  a  certificate  under  it,  be  may 
prove  that  he  was  formerly  known  by  the  name  of  A.,  and 
that  the  commission  was  issued  against  him,  although  at 
the  time  of  the  tria(  he  was  known  by  the  name  of  B. 
only  (z). 

If  upon  the  trial  it  appear  that  the  bankruptcy  was  sub- 
sequent to  the  commencement  of  the  action,  the  plea  will 
not  be  available  (a).  (1) 

If  a  surety  for  the  bankrupt,  at  the  time  of  the  act  of 
bankruptcy,  be  compelled  to  pay  money  as  such  surety, 
after  the  act  of  bankruptcy ,  by  the  stat.  49  Geo.  III.  c.  121, 

•M  V.  Otn^fbeUy  5  B.  &  A.  350,  it  was  held,  that  although  a  riffht  <ff 
•etion  on  a  bill,  and  the  costs  of  the  action,  were  discharged  by  a 
commiflsion  and  certificate,  yet  that  the  bond  of  the  defendant  to 
secure  the  payment  of  the  damages  and  costs  under  the  statute  4 
G.  3,  c  33, 8. 1 ;  given  after  the  bankruptcy,  but  before  the  certifi- 
cate was  not  discharged. 

Vide  ttutmf  Ex  parte  Doutkat,  4  B.  4&  A.  671.  Maemrtf  v.  Barlow^ 
Gtr.  949.  As  to  Bonds,  st.  7  G.  1,  c.  31.  CalknoeU  v.  ClMerhtek, 
cited,  2  Str.  867^  Ex  parU  Barber,  9  Yes.  jun.  110.  CotterM  v. 
Hoake,  Doug.  97.  Ex  parte  Orangtr,  10  Yes.  jun.  351.  CoekeriU  v. 
Oi0«fon,  1  Barr.  436.  BoutJUnoer  v.  CoatUj  Cowp.  25.  DivMdale  v. 
Eames,  2  B.  &  A.  8. 

An  Irish  certificate  does  not  protect  the  defendant  affainst  a  de- 
mand for  money  paid  by  the  plaintifi'on  bills  accepted  by  him  for 
the  defendant  in  England.    Lewis  v.  Owen,  4  B.  &  A.  654. 

(x)  Ptanon  Y.Fletcher,  5  Esp.  C.  90.  And  see  Macartney  v.  Bor- 
row, where  the  Court  said  they  would  not  intend  that  the  defend- 
ant was  a  bankrupt  before  the  suing  out  of  the  commission,  7  East, 
437,  fi. 

fy)  IWd. 

(z)  Stevens  v.  Elisee,  3  Camp.  256. 

(a)  Tower  v.  Cameron,  6  East,  413.    For  by  the  stat.  5  Geo.  II. 
e.  30,  s.  7,  the  plea  is  given  in  case  any  bankrupt  who  has  conform- 
ed to  the  law  shall  aftenoards  be  arrested  or  impleaded  for  any  * 
debt  due  before  such  time  as  he  became  a  bankrupt. 

■     I  111        III     A,  .  I  ■■■ ■         ■■  ■  11  I  II  -!■  ■ 

(1)  [See  l^rhttuk  ff  at.  v.  Broome,  6  Bimey,  256.  Austin  tt  ai, 
V.  SUmgh,  1  Yeates,  524.  2  ib.  15.  S.  C.  Pease  v.  Fidger,  14  Mass. 
Bep.  264.    Toffsm  v.  Poor  if  al.  15  Mass.  Rep.  419.] 

vw,.  II.  23 
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Effect  of  certi- 
ficate. 

*205 


Under  a  joint 
comminioD. 


Unliquidated 
damages. 


*206 

Foreign  certi- 
ficate. 


''.he  is  entitled  to  a  dividend  under  the  commission,  unless 
he  had  notice  when  he  became  surety,  of  the  bankruptcy 
or  insolvency  of  the  trader  of  which  the  issuing  a  commis- 
sion, although  afterwards  superseded,  is  to  be  deemed  no- 
tice." 

*  The  plaintiff  accepted  a  bill  for  the  Accommodation  of 
the  defendant,  who  became  bankrupt  before  the  bill  was 
due,  and  a  commission  of  bankrupt  was  issued,  and  after- 
wards superseded;  the  plaintiff  afterwards  accepted  an- 
other bill  to  take  up  the  former  dishonoured  bill,  and  af- 
terwards an  effectual  commission  was  sued  out  on  the  form- 
er act  of  bankruptcy,  under  which  the  bankrupt  obtained 
his  certificate,  and  the  plaintiff  afterwards  paid  the  second 
bill ;  it  was  held,  that  the  payment  by  the  plaintiff  was,  in 
effect,  as  surety  for  the  defendant  upon  the  first  bill,  and 
therefore  within  the  above  statute  ;  and  that  the  case  was 
not  within  the  proviso  as  to  notice,  since  the  suretyship 
commenced  before  the  issuing  of  the  commission,  which 
was  afterwards  superseded  (6). 

A  certificate  under  a  joint  commission  will  be  evidence 
in  bar  of  a  separate  debt  (c),  and  vice  versa,  a  certificate 
under  a  separate  commission  in  bar  of  a  joint  debt  {d). 

The  certificate  is  no  bar  where  the  plaintiff's  claim  rests 
in  unliquidated  damages,  as  in  an  action  of  trespass  or 
trover,  although  the  conversion  was  before  the  bank- 
ruptcy (e).  (1) 

In  assumpsit,  on  a  promise  to  pay  a  certain  sum  weekly 
for  the  support  of  an  illegitimate  child,  which  the  plaintiff 
had  by  the  defendant,  upon^plea  of  a  certificate,  it  was 
held  that  the  defendant  was  liable  for  the  arrears  which 
had  accrued  since  the  bankruptcy  (/). 

*  The  defendant  in  an  action  of  assumpsit  may  prove 
that  he  obtained  his  certificate  in  the  country,  where  the 
debt  was  contracted,  and  that  by  the  law  of  that  country 
the  debt  was  .discharged  (g*).     Where  the  defendant  in 


(b)  Stedman  v.  Martinnant,  13  East,  427. 

(c)  Horsejfs  case,  3  P.  Wms.  23.  Howard  v.  Poole,  Str.  995. 
1157.  . 

(d)  Ex  parte  YaU,  3  P.  Wms.  24,  n.  But  such  discharge  is  per- 
sonal, and  will  not  relieve  the  joint-debtor  from  his.liabiUty.  See 
10  Ann.  c.  15,  s.  3. 

(e)  Parker  v.  JSTorton,  6  T.  R.  695. 

(/)  Per  Lord  Ellenborough,  Millen  v.  WhitUnhury,  1  Camp.  428. 

(g)  HurUer  v.  Potts,  4  T.  R.  182.  BaUanline  v.  CMding,  Co.  B. 
L.  499,  5th  edit. 


(1)  [Dusar  v.  Murgatrotfd,  Circuit  Court,  April  1803,  Wharton's 
Digest,  76.  ace] 
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America,  gave  to  the  plaintiff  also  residing  there,  a  bill  of       part 
exchange  on  England,  which  was  dishonoured  for  non-ac-  it. 

ceptance,  and  the  defendant  afterwards,  and  whilst  he  re-  ■ 
sided  abroad,  became  a  bankrupt,  and  obtained  his  certi- 
ficate, such  certificate  was  held  to  be  a  bar  to  an  action  here 
on  the  bill ;  for  the  bill  having  been  dishonoured  here,  the 
implied  promise  to  pay  it  arose  in  America,  by  the  law  of 
which  country  the  defendant  had  been  discharged  (A) ;  such 
certificate  is  no  bar  where  the  debt  is  contracted  in  this 
country  (i).  (1) 

Where  the  bankrupt  is  entitled  to  any  lease,  or  agree-  Acceptance  of 
ment  for  a  lease,  and  the  assignees  accept  the  same  as  part  ^^^'^^/  ■*" 
of  the  bankrupt's  estate,  by  the  stat.  49  Geo.  III.  c.  121, 
s.  19.  (y )  "the  bankrupt  shall  not  be  liable  to  pay  the  rent 

(h)  Potter  V.  Brmtm^  5  East,  124.  It  seems  that  a  certificate  un- 
der a  bankruptcy  in  Eneland  is  so  far  a  judgment  in  respect  of  forei^ 
states,  that  it  may  be  pleaded  in  bar  to  the  action  of  foreign  credi- 
tors. In  re  Odioin  v.  Forbes^  1  Buck's  B.  C.  57 ;  in  the  Cock-pit. 
And  see  In  re  Siein  if  Co,  1  Rose's  B.  C.  402; 

(i)  Smith  V.  Buchanan,  1  East,  G. 

(J)  This  section  is  confined  to  the  lessor  and  lessee,  and  does  not 
extend  to  a  lessee  and  his  assignees  of  a  leasd.  Young  v.  Taylor, 
2  Moore,  236.  8  Taunt.  315.  Taylor  v.  Young,  in  error,  3  B.  &  A. 
521. 

(1)  [Sec  Procter  v.  Moore,  1  Mass.  Rep.  198.  Baker  v.  Whtaton, 
5  Mass.  Rep.  509.  Blanchard  v.  Russdl,  13  Mass.  Rep.  1.  Brad- 
ford if  al,  V.  Farrand,  ibid.  18.  fFalsh  y.  Ftirrand  fy  al.  ibid.  19, 
Prentiss  If  al.  v.  Savage,  ibid.  20.  Watson  v.  Bourne,  10  Mass.  Rep. 
337.  Sturges  v.  Crowninshield,  4  Wheat.  122.  Van  Raugh  v.  Fan 
Arsdaln,  3  Gaines's  Rep.  154.  fVhite  v.  Canfield,  7  Jghns.  117.  Hunt 
Y.  Brooks,  18  Johns.  5.  MeKimv,  Marshal,  1  Har.  &  J.  101.  Mar- 
tins Y.  BaUard,  Bee's  Rep.  258.  Wbodhridge  y.  Wr^ht,  3  Conn. 
Rep.  523.  Rowlatid  v.  Stevenson,  1  Halsted's  Rep.  148.  as  to  the 
operation  and  effect  of  the  insolvent  laws  of  the  different  states. 

A  discharge  under  the  bankrupt  law  of  the  United  States  does 
not  discharge  the  debtor  from  debts  contracted  and  made  payable 
in  a  foreign  country,  unless  the  creditors  come  in  and'pr9ve  their 
debts  under  the  commission.  McJVenomy  v.  Murray,  3  Johns.  Ch. 
Rep.  435.  A  discharge  under  a  State  insolvent  act,  from  all  debts, 
duties,  contracts,  and  demands  outstanding  at  the  time  of  such  dis- 
charge, upon  a  cessio  bonorum,  does  not  protect*  the  debtor  against 
a  debt  contracted  in  a  foreign  countiy  with  a  foreigner.  Van 
Reimsdyk  y.  Kane  ifal.l  Gallison,  371.  9  Cranch,  153.  S.  C.  A  dis- 
charge under  a  foreign  bankrupt  law  is  no  bar  to  an  action  in  the 
courts  of  this  country,  on  a  contract  made  in  the  United  States. 
McMQlan  y,  MeJVetl,  4  Wheat.  209.  A  certificate  of  discharge 
under  the  U.  States  bankrupt  law  is  a  bar  to  foreign  as  well  as  do- 
mestic debts  that  might  be  proved  under  the  commission.  Murray 
V.  De  Rottenham,  6  Johns.  Ch.  Rep.  58.  See  fVard  v.  Harris,  4  Har. 
&;  McHen.  330,  that  the  English  statutes  relating  to  bankrupts  did 
not  extend  to  the  province  of  Maryland,  nor  operate  on  property 
wtuch  the  bankrupt  held  there.]^ 
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PABT       accruing  after  the  acceptance,  and  shall  not  be  liable  to 
lY.         be  sued  in  respect  of  any  subsequent  non-performance  of 
the  conditions,  covenants,  or  agreements  therein  contain- 


Proofioan-      ed  (A;). 

fwor.  In  answer  to  evidence   of  a  certificate,  the  plaintiff 

may  show  that  it  was  obtained  unfairly,  and  by  ifraud, ' 
^  207  *or  that  the  bankrupt  has  concealed  effects  to  the  value  of 
lOZ.  (Z) ;  that  it  was  obtained  from  one  of  the  creditors  un- 
der a  promise  from  the  bankrupt  to  pay  him  his  whole 
debt  (m).  If  the  plaintiff  adduce  evidence  to  prove  con<f 
cealment  to  the  value  of  10/.,  the  defendant  may  show  t|iat 
the  concealment  was  not  wilful  (n).  The  plaintiff  may  al- 
so show  that  the  certificate  waj  obtained  under  a  secofid 
commission  of  bankruptcy  against  the  it^fendant,  and  then 
by  the  stat.  5  Geo.  II.  c.  30,  s.  9,  '^  the  person  only  of  the 
bankrupt  is  protected,  if  his  effects  are  pot  suflicient  to 
make  a  dividend  of  I5s.  in  the  pound.''  It  is  sufficient  for 
the  plaintiff,  in  such  case,  to  produce  the  former  commis- 
sion, and  the  proceedings  under  it,  to  s4iow  that  the  bank* 
rupt  submitted  to  it  without  proving  the  steps  of  the  for- 
mer bankruptcy  in  detail  (o) :  but  the  certificate  should  be 
produced,  or  secondary  evidence  should  be  given  of  it  af- 
ter proof  of  notice  to  produce  it  in  the  usual  way  {p^  ;  aB4 
where  there  hak  been  no  notice  to  produce  the  certificate, 
proof  of  the  afilidavit  of  conformity  is  insufficient  (a);  but 
after  proof  of  such  notice,  it  has  been  held  to  be  sufficient 
to  prove,  by  the  solicitor  under  the  commission,  that  he 
was  employed  by  the  defendant  to  obtain  his  certificate, 
and  had  no  doubt,  from  the  entries  in  his  books,  that  it  had 
been  obtained  (r).  The  person  who  has  the  possession  of 
,^  208  the  former  commission  *and  proceedings  should  be  served 

(k)  Where  the  lessee  covenanted  not  to  assign,  and  became  bank* 
rupt,  and  his  assignees  agreed  to  take  the  lease,  and  be  came  in  agvn 
as  assignee  of  the  assignees,  it  was  held  that  the  covenant  was  disr 
charged  under  the  above  statute.  Doe  v.  SmUk,  5  Taunt.  795.  % 
Marsh.  359.  S.  C.   As  to  proof  of  acceptance,  vide  supfu,  900. 

(I)  Under  the  stat.  5  Greo.  II.  c.  30,  s.  7. 

(m)*  PhiUipa  V.  Dtcew,  15  East,  348. 

(n)  CaOicaH  v.  Blackwood,  in  ]>om.  Pro.  1765. 

(o)  Hamland  v.  Cooke,  5  T.  R.  655.    3  Esp.  C.  195. 

(p)  Gregory  v.  Meri^,  3  Esp.  C.  195.  Qraham  v.  QriU,  4  Camp, 
fiSS.     Vide  infra,  note  (s), 

(q)  Graham  v.  GriU,  4  Camp.  28SL 

(r)  Skwry  V.  XeM,  3  Camp.  499,  as  from  entries  which  such  so- 
licitor made  in  his  books.  Qm.  whether  the  book  kept  bv  the  se- 
rretary  of  bankfupts  be  secondary  evidence.    Ibid. 
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with  a  subpcRTia  duce9  tecum  to  produce  them  («).    After  such  fast 

proof  by  tne  plaintiff,  it  Ues  on  the  defendant  affirmatively  i?/ 
to  prove  that  he  has  paid  \5s.  in  the  pound  under  the  se- 


cond commission  (t) ;  proof  that  it  will  probably  produce  so  Proof  to  deioat 
much  is  insufficient  («).  **»  certiUcmto. 

Where  the  action  is  brought  before  a  dividend  has  been 
made  under  the  second  commission,  or  the  period  has  elap- 
sed under  the  stat.  5  Geo.  XL  c.  30,  s.  37,  the  certificate 
will  be  no  bar,  if  it  be  shown  that  it  is  not  probable  that 
the  bankrupt  will  be  able  to  pay  15«.  in  the  pound.    So 
the  plaintiff,  under  the  stat.  6  Geo.  II.  c.  30,  s.  9,  maj  compoundiw 
show  that  the  defendant  has  compounded  with  his  credi-  with  cfediton, 
tors  (x)^  or  delivered  to  them  his  estate  and  effects,  and  A«. 
been  released  by  them  (y).     Where  the  defendant  had  com- 
pounded with  his  creditors,  but  afterwards,  and  before  he 
became  bankrupt,  paid  them  the  whole  of  their  debt,  and 
did  not  pay  lbs.  in  the  pound  under  a  subsequent  commis- 
sion, his  certificate  under  it  was  held  to  be  a  bar  {z)  to  a 
subsequent  action. 

*  Under  the  same  section  (a)  the  plaintiff  may  also  show  «  209 
that  the  bankrupt  has  been  discharged  under  an  act  for  the  certifirau, 
rehef  of  insolvent  debtors.     The  plaintiff  may  also  rely,  in  Amweir, 
answer  to  the  certificate,  on  the  12th  section  of  the  same 
statute  ;  that  is.  If  upon  the  marriage  of  any  of  his  chil- 
dren, the  bankrupt  shall  have  given  above  the  value  of 
1002.,  unless  he  shall  prove  by  his  books,  or  otherwise,  up- 
on oath  before  the  commissioners,  that  he  had  at  the  time, 
over  and  above  the  value  so  given,  sufficient  to  pay  all  his 
creditors  their  debts ;  or  if  he  shall  have  lost  in  any  on« 
day  at  any  game,  or  by  having  a  share  in  the  stakes  or  bet- 

(b)  It  seems  that  the  book  at  the  bankrupt-office,  in  which  entriea 
are  made  of  the  allowance  of  certificates  by  the  Chancellor,  is  not 
secondary  CYidence  of  the  allowance  of  the  certificate  ;  for  it  is  not 
seen  or  referred  to  by  the  Chancellor,  and  the  entries  are  not  mada 
br  any  officer  of  the  court  appointed  for  that  purpose.  Henry  v, 
Xe^fA,  3  Camp.  499. 

(i)  Gregory  v.  Maion,  3  Esp.  C.  195. 

(u)  Coverky  ▼.  MorUy,  16  East,  225 ;  and  qu.  whether  the  actual 
payment  of  159.  in  the  pound  be  not  a  condition  preeedant.  See 
the  judgment  of  Bayley,  J. ;  and  see  1  B.  &  P.  467. 

(x)  This  clause,  it  has  been  held,  does  not  contemplate  linuted 
compositions  with  part  of  a  trader's  creditors,  but  general  ones  on-* 
hr«  such  as  would  adroit  all  creditors  of  whatsoever  description. 
JVMm  t.  Shakupemrej  15  Ea^t;  619.  See  SlmufhJUr  v.  Cfteyne,  1 
M.  &  S.  182. 

(y)  Mf9  v:  BaUard,  1  B.  &  P.  467. 

fz)  JUad  V.  5!Mser6y,  3  M.  &  S.  78, 

fa)  SOeo.  IJ.  c,d0,s.9. 
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PART       ting,  on  either  side,  the  vahie  of  51.  (&),  or  100/.  in  the 
lY.         whole,  within  12  months  next  preceding  the  bankruptcy  : 
...  Or,  if  within  one  year  next  before  he  became  a  bankrupt, 

he  shall  have  lost  100/.  by  any  contract,  with  respect  to 
any  stock  of  any  company  or  corporation,  or  any  parts  or 
shares  of  any  public  funds  or  securities,  where  the  contract 
was  not  to  be  performed  within  one  week  from  the  making 
of  such  contract,  or  where  the  stock  was  not  actually  trans- 
ferred or  delivered  in  pursuance  of  the  contract. 

Under  the  stat.  49  Geo.  III.  c.  121,  s.  6,  the  plaintiff 
may  show,  in  answer  to  a  certificate,  that  the  defendants 
being  assignees  of  a  bankrupt,  were  indebted  to  the  estate 
of  the  bankrupt  in  the  sum  of  1002.  or  upwards,  in  respect 
^  of  money  come  to  their  hands  as  assignees,  and  wilfully  re- 
tained or  employed  by  them  for  their  own  benefit. 

Under  the  stat.  24  Geo.  II.  c.  57,  s.  9,  the  plaintiff  may 
«  210  shew,  in  avoidance  of  the  certificate,  that  the  *  bankrupt 
fraudulently  permitted  proof  of  debts  under  the  commis- 
sion, by  persons  to  whom  he  was  not  indebted  in  the  sums 
so  proved,  and  that  they  signed  the  certificate ;  and  to 
prove  this,  those  persons  may  be  called,  or  the  fact  may  be 
proved  by  presumptive  collateral  evidence  (c).  The  plain- 
tiff may  also  show,  that  the  defendant  gave  money  to  cre- 
ditors to  induce  them  to  sign  the  certificate,  for  this  will 
avoid  it  (d)  ;  and  the  certificate  is  void  if  any  one  of  the 
creditors,  although  without  the  privity  of  the  bankrupt,  was 
induced  by  money  to  sign  the  certificate  (e).  The  plain- 
tiff may  also  reply  to  the  certificate,  by  evidence  of  an  ex- 
press promise  by  the  bankrupt  to  pay  the  debt,  and  is  not 
Subsequent  bound  to  declare  specially  on  such  subsequent  promise  (/). 
promise.  But  it  seems  that  if  the  promise  be  special  to  pay  when  he 

is  able,  the  plaintiff  should  prove  his  ability  at  the  time  of 

fb)  Insuring  in  the  lottery  is  not  within  this  clause  {Lewii  v* 
Ptereyy  1  H.  B.  29) ;  uor  the  keeping  a  lottery-office  {E:jc  parte  Rich- 
artUon,  Cp.  B.  L.  463,  5th  edit.  Sel.  N.  P.  238).  The  plaintiff  must 
elect  whether  he  will  give  evidence  of  one  loss  to  the  amount  of 
5/.,  or  of  several  to  the  amount  of  KNV.    Hughes  v.  MorUy,  Holt's 

c.sao. 

(c)  EdmontUme  v.  WM,  3  Esp.  C.  264. 

(d)  Pkmips  V.  DicoM,  15  East,  348. 

(e)  Holland  v.  Palmer,  1  B.  &  P.  95. 

fFiUiafM  V.  l>yrfe,  Peake's  C.  68.    Truman  v.  Fenian,  Cowp. 
;  but  see  Penn  v.  Bennett,  4  Camp.  206.    Leaver  v.  7\iUony  16 
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the  action  brought  (f)  ;  and  the  promise  is  not  binding  un-       fart 
ess  jt  be  precise  and  positive  (A)  (1).  it. 

A  promise  made  by  a  bankrupt  oefore  he  has  obtained  t 

his  certificate,  will  revive  the  debt,  although  the  certificate 
be  obtained  afterwards  (i).     A  mere  admission  *  of  the  debt  *  211 
is  insufiScient  {k\  although  accompanied  by  an  unaccepted 
offer  to  pay  the  debt  by  mstalments  (t). 

A  bankrupt  sued  by  his  surety,  who  paid  the  debt  sub- 
sequently to  the  bankruptcy,  cannot  avail  himself  of  his 
certificate  without  having  specially  pleaded  it  (m). 

IX.  Upon  an  indictment  against  a  bankrupt  for  a  felo-  ituSictment 
nious  embezzlement  of  his  effects,  &c.  the  steps  of  his  bankropt. 
bankruptcy  must  be  strictly  proved  (n). 

Where  the  petitioning  creditor's  debt  was  alleged  to  be 
due  to  A.  B.  and  C,  survingexecutors'of  the  last  will  and 
testament  of  i>.,  after  proof  that  Jl.  B.  and  C  were  the 
executors,  and  were  directed  by  the  will  to  carry  on  the 

(g)  Besford  v.  Saunders,  2  H.  B.  116.  [2  Serg.  &  Rawle,  908, 
Kingston  y.  Wharton^  ace]  Qu.  whether  payment  of  interest  af- 
ter bankruptcy  on  a  bond  for  the  payment  of  monev  forfeited  be- 
fore bankruptcy,  will  render  the  bankrupt  liable  on  the  bond.  M- 
sop  V.  Broum^  Doug.  182. 

(h)  Lynhuy  v.  JFei^htman,  5  Esp.  C.  198,  where  the  bankrupt  said 
that  Mb  effects  would  pay  20«.  in  the  pound,  and  that  he  would  pay 
every  body,  it  was  held  that  he  was  not  bound. 

(i)  Roberts  y.  Morgan^  2  Esp.  C.  736.  And  see  Ernst  v.  Sciac- 
eahiga^  Cowp.  527. 

(k)  Fleming  v.  Haynt,  1  Starkie's  C.  370.  4  Esp.  C.  36.  5  Esp. 
C.  196.  Bailey  v.  mUm,  2  Burr.  736.  Btsford  v.  Saunders,  2  H. 
B.  116.    JOsop  v.  Broum^  Doug.  182. 

(I)  Ibid. 

(m)  For  the  stat.  49  Greo.  III.  c.  121,  s.  8,  discharges  the  bank- 
rupt, having  his  certificate,  of  all  such  demands  at  the  suit  of  everv 
such  person,  in  like  manner  to  all  intents  and  purposes  as  if  such 
person  had  been  a  creditor  before  the  banknjptcy.  i^edman  v. 
Martinnani,  12  East,  664. 

fn)  See  the  form  of  the  indictment,  and  the  necessary  allega- 
tions, Stark.'  Criminal  Pleadings. 

(1)  [If  a  debtor,  previous  to  a  bankruptcy,  promise  a  particular 
creditor  to  pay  the  debt,  when  he  shall  he  Me,  his  certificate  of  dis- 
charge is  no  bar  to  an  action  on  the  new  promise,  though  the 
original  debt  might  have  been  proved  under  the  commission.  Kings- 
Um  V.  Wharton^  2  Serg.  &>  Rawle,  206.  Sefnb.  that  though  such  ere-  • 
ditor  has  proved  the  original  debt,  under  the  commission,  and  re- 
ceived a  dividend,  he  may  recover  the  balance  in  an  action  on  the  * 
new  promise,  ibid.  If  a  debtor,  on  the  eve  of  bankruptcy,  make  a 
new  promise  to  pay,  in  consideration  of  an  agreement  by  the  partic- 
ular creditor  not  to  prove  under  the  conomission,  such  promise  is 
binding,  ibid.] 
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WMair       busisefls,  it  was  held  to  be  necessary  to  prove  that  they  all 
IT.         acted  in  discharge  of  the  trust  (o). 
I  1 1  ■■■  An  allegation,  that  the  commission  issued  under  the 

great  seal  of  Great  Britain,  is  proved  by  evidence  of  an  in- 
strument issued  under  the  great  seal  of  the  United  King- 
dom of  Great  Britain  and  Ireland  {p). 

Upon  an  indictment  against  a  bankrupt  for  perjury,  al- 
leged to  have  been  committed  in  his  examination  before 
the  commissioners,  it  seems  to  be  necessary  to  prove  the 
bankruptcy  in  strict  detail,  and  that  the  declaration  of  his 
bankruptcy  by  the  commissioners,  is  not  sufficient  (q) ;  for 
if  he  was  not  a  bankrupt  at  the  time,  the  commissioners 
*313  had  nojurisdiction  to  *  administer  an  oath  and  examine 
him.  The  case  of  a  person  who  makes  a  deposition,  on 
which  the  judgment  of  the  commissioners  is  to  be  founded, 
as  to  the  bankruptcy  itself,  falls  under  a  different  consid- 
eration ;  the  perjury  may  consist  in  the  falsely  swearing 
^  that  the  party  was  a  bankrupt,  so  that  if  it  were  necessary 

to  prove  the  bankruptcy,  the  perjured  party  could  not  be 
punished  at  all.  In  such  a  case  the  offence  of  perjury 
seems  to  be  complete,  independently  of  the  question  of 
bankruptcy,  for  a  false  oath  is  taken  before  commissioners 
dulv  authorized  to  administer  the  oath  (a). 
Compettncy  of  A.  The  bankrupt  himself  is  not  a  competent  witness  to 
wtUMKei.  increase  the  divisible  fund  in  any  action  by  the  assignees,  un- 
less he  has  obtained  his  certificate,  and  released  the  surplus 
and  proportional  allowance,  for  otherwise  his  interest  is  ob- 
vious (r).    And  he  is  incompetent  to  prove  any  &ct  tosup- 

(o)  R.  Y.  Barnes^  1  Starkie*8  C.  243. 

(p)  R.  V.  Buttock^  1  Taunt.  71. 

(q)  R.  V.  Punshon^  3  Camp.  96,  Cor.  Ellenborough,  C.  J. 

(a)  See  R.  v.  Raphael,  Abbott,  J.  Devon  Spring  Assizes,  1818, 
Hanning^B  Index,  2d  edit.  232,  where  it  is  stated  to  have  been  rul- 
ed, that  on  an  indictment  against  a  third  person  examined  befiure 
the  commissioners,  their  declaration  that  the  party  is  a  bankrupt  is 
sufiicient.  It  is  not  stated  whether  the  examination  in  this  case 
was  preparatory  to  the  declaration  by  the  commissioners,  or  sub- 
sequent to  it. 

fr)  Kennel  v.  ChreentooUerSy  Peake's  C.  3.  Evans  v.  Gold,  B.  N. 
P.  41.  Langthn  ▼.  Walker,  cited  Cowp.  70.  BuQer  ▼.  Cooke,  Ibid. 
In  an  action  to  recover  money  paid  to  a  creditor  out  of  voluntary 
preference,  it  was  held  that  the  wife  of  the  bankrupt  was  a  compe- 
tent witness  for  the  assignees,  on  the  ground  of  indiflerence,  since, 
if  the  assignees  recovered,  the  defendants  would  recover  to  the 
*  same  amount  under  the  commission.  Jourdaine  v.  hefexre,  1  Esp. 
C.  €8,  Cor.  Ld.  Kenyon.  But  the  witness  would  not  be  indiflbrent, 
unless,  exclusive  of  that  debt,  the  estate  would  produce  20l».  in  the 
pound* 
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port  the  commission,  either  on  an  issue  to  try  the  bankrupt-       fast 
cy,  or  in  an  action  by  the  assignees  to  recover  a  debt  due  to  it. 

the  estate,even  although  he  shall  have  obtained  his  certijGcate,  —..._ 
and  have  released  the  assignees,  for  he  is  interested  in  the  Competency  of 
^certificate  which  is  founded  upon  the  bankruptcy  («).  bankrupt. 
And  it  makes  no  difference,  whether  the  question  be  asked     ^^^ 
upon  an  examination  in  chief,  or  upon  his  cross  examina- 
tion (t) ;  neither  can  he  be  asked  questions  with  a  view  to 
establish  an  antecedent  act  of  bankruptcy  (u).     According- 
ly, upon  the  trial  of  issues  out  of  chancery,  to  try  whether 
JUerbert  and  Ryian  were  bankrupts,  and  whether  they  owed 
the  petitioning  creditor  lOOZ.  Rytan^  who  had  obtained  his 
certificate,  was  produced  to  prove  the  debt ;  but  Ryder, 
C.  J.  was  of  opinion  that  he  was  not  competent  to  prove 
that  he  and  Herbert  were  jointly  indebted  to  the  petitioning 
creditor,  or  that  they  were  partners,  or  that  Herbert  was  a 
bankrupt,  since  each  of  those  facts  tended  to  support  the 
c(»nmission ;  and  if  that  were  not  good  the  certificate 
would  become  bad  {x).     But  the  rule  is  restricted  to  ^vi-       ' 
dence  affirming  or  aisaflirming  the  bankruptcy.     He  is 
competent  in  an  action  by  the  assignees  against  a  creditor 
who  has  levied  under  an  execution,  to  prove  the  defendant's 
knowledge  of  his  insolvency  (y).  /^ 

*A  bankrupt  is  a  competent  witness  to  diminish  the  7^  314 

(8)  Field  V.  C^ffif ,  2  Str.  829.  Flower  v.  Herbert,  2  H.  B.  279.  n.  ' 
Chapman  v.  Gardner,  2  H.  B.  279.  Etoens  v.  Gold,  B.  N.  P.  41. 
In  (hdade  v.  Perehard,  L  Esp.  C.  287,  it  was  held  that  the  bankrujpt 
was  competent  to  explain  a  doubtful  act  of  bankruptcy.  But  this 
was  overruled  in  RahoeU  v.  Gumey,  1  Montague,  489,  and  is  contrary 
to  Chapman  t.  Gardner,  2  H.  B.  279.  Qu.  whether  this  rule  is  not 
to  be  regarded.  In  some  instances  at  least,  as  a  rule  of  policy  rather 
than  as  a  rule  founded  on  the  ordinary  principle  of  exclusion  on  the 
score  of  interest ;  where,  for  Instance,  the  bankrupt  has  obtained 
his  certificate,  and  released  his  assignees,  he  has  no  immediate  inte- 
rest in  the  event  of  an  action  brought  by  the  assignees,  for  the  result 
would  not  affect  his  certificate.  See  Christian's  B.  L.  444,  2d  edit. 
Debt  by  assignees  of  a  bankrupt  to  recover  money  lost  at  play  (9 
Ann.  c.  14),  a  release  of  the  surplus  by  the  bankrupt,  and  a  general 
release  hj  the  creditors  who  have  proved  under  the  commission,  is 
prima  facte  evidence  that  there  are  no  other  creditors  sufficient  to 
render  him  competent.  Such  a  release  extends  to  those  things 
only  which  might  afterwards  come  to  the  bankrupt.  CasiieT  v. 
Mm,  1  B.  &  C.  444. 

(1)  EUom  V.  BoCIra,  Sitt  after  M.  T.  50  Geo.  III.  Cor.  Lawrence, 
J.  1  Sel.  N.  P.  253. 

{u)  WyaU  y.  WiOdnion,  5  Esp.  C.  187. 

(x)  Flower  y.  Herbtrt^  cited  2  H.  B.  279 ;  and  see  Cross  r.  Fox, 
Ibid. 

M  Reed  v.  Jamesj  1  Starkie's  C.  184.    See  also  Hoffinanr.  Pitt, 
5  ISiBp.  C.  22. 
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PART        fund  (y) ;  but  before  he  has  obtained  his  certificate  he  is 
IV.  not  a  competent  witness  for  his  surety  on  a  joint  and  several 

-  bond  to  defeat  the  action,  although  the  obligees  have  elect- 


Competency  of  ed  to  prove  their  debt  under  the  commission,  (under  the 
bankrupt.         gjat.  49  Geo.  III.  c.  121,  s.  125)  since  the  bankrupt  is  still 
liable  to  be  sued  by  the  surety  {z).    Upon  an  action  against 
the  assignee  of  a  bankrupt  to  recover  the  penality  upon  an 
usurious  loan  of  money  to  the  bankrupt,  it  was  held  that 
the  latter,  who  had  not  obtained  his  ceitificate,  or  repaid 
the  money,  was  not  a  competent  witness  to  prove  the 
offence,  although  he  was  ready  to  release  to  the  assignee 
all  benefit  which  might  arise  from  the  discharge  of  that 
debt  in  particular,  and  also  all  claim  to  surplus  and  allow- 
ance (o),  (1)  and  although  the  defendant  had  proved  under^ 
the  commission  ;  because  (as  it  was  said)  the  creditor  might 
^still  bring  an  action  at  law,  and  arrest  the  bankrupt  for  the 
whole  of  the  debt.     But  now,  by  the  stat.  49  Geo.  III.  c. 
121,  the  creditor  after  proving  the  debt  could  not  afler- 
wards  in  such  a  case  sue  the  bankrupt  (6) ;  and  even  if  he 
could,  yet,  as  the  verdict  would  not  be  evidence  for  the 
bankrupt  in  an  action  afterwards  brought  by  the  assignee, 
it  seems  that  he  would  not  be  an  incompetent  witness  on 
that  ground  (c). 
/^     Where  two  commissions  have  been  issued,  under  both  of 
I    which  he  has  obtained  his  certificate,  he  is  not  competent 
^    to  increase  the  funds,  although  he  release  his  assignees, 

(y)  Laingdon  v.  WaJUuvy  cited  Cowp.  70.     BuUer  v.  Cookt^  Ibid. 

(z)  Tovmend  v.  Douming,  14  East,  565.  Se^  JVeire^  v.  SaaAy, 
Marshal],  115.  « 

(a)  MoHers  v.  Drayton^  2  T.  R.  497.  A  bankrupt,  although  he 
has  pleaded  his  certificate,  is  not,  it  is  said,  a  competent  witness  for 
a  co-defendant.  Raven  v.  Dunning^  3  Esp.  C.  25.  Emmet  v.  Brad- 
ley, 1  Moore,  332.  Peake's  L.  E.  App,  Ixxxvii.  Currie  v.  ChUd,  3 
Camp.  283.  Secusy  where  the  plaintiff  has  entered  a  J^ol.  Pros,  as 
to  the  bankrupt.  M'her  v.  Humble,  16  East,  171.  He  is  not  a 
competent  witness  (it  has  been  held)  against  the  crpwn  for  his 
assignees,  although  he  has  released  them,  &c.  Crauford  v.  ^ttor- 
nev^gerieral,  7  Price,  5.  He  is  a  competent  witness  for  an  acceptor  of 
a  bill  of  exchange  accepted  for  his  acconmiodation,  beinff  released 
in  the  usual  form  by  the  defendant,  for  the  effect  of  the  release  is  to 
preclude  the  defendant  from  proving  under  the  commission.  Cart* 
Wright  y.  WtUiama,  2  Starkie's  C.  240.  He  is  also  competent  (hav- 
ing obtained  his  certificate,  and  released  the  surplus]  to  identify 
the  proceedings  under  the  conmussion.  Morgan  v.  Fiyor,  2  B.  & 
C.  44    See  Post.  301.  1385. 

(b)  See  JS/hrea  v.  Saxby,  Marshall,  115.  (c)  See  tit  MereH. 

-^—~- — 

(1)  [Sed  vide  Smith  v.  Prager,  7  T.  R.  60.  CommonweaUh  v.  ProHy 
5  Moss.  Rep.  53.] 
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unless  he  has  paid  fifteen  shillings  in  the  pound  under  the        paat 
second  commission,  for  till  then  the  second  certificate  is  no         iv. 
bar(£0- 


*  It  has  been  said,  that  if  the  defendant  calls  the  bank-  Competeocy, 
rupt  as  a  witness,  he  waves  all  objections  to  his  competen-  *215 
cy,  and  he  may  then  be  cross-examined  as  to  the  requisites 
of  bankruptcy  (o). 

Where  the  assignees  sought  to  recover  money  paid  to  a 
creditor  by  way  of  voluntary  preference,  it  was  held  that 
the  wife  of  the  bankrupt  was  a  competent  witness,  on  the 
ground  that  she  stood  indifferent  in  point  of  interest  (e) ; 
since,  if  the  assignees  recovered  the  amount,  it  would  be 
proved  under  the  commission  by  the  creditor.  This  deci- 
sion, however,  is  founded  on  a  mistake,  since  it  is  obvious 
that  unless  the  estate  be  suflicient  to  pay  205.  in  the  pound, 
the  dividend  to  the  rest  would  be  diminished  by  allowing 
any  one  creditor  his  whole  debt. 

A  petitioning  creditor  is  in  general  incompetent  to  sup-  Creditors. 
port  the  conunission  ( H,  since  he  enters  into  a  bond  to  the 
Chancellor,  conditionea  to  establish  the  facts  on  which  the 
^commission  depends,  and  to  cause  it  to  be  effectually 
executed  ;  but  he  is  competent  to  cut  it  down  (g). 

A  creditor  is  in  general  an  incompetent  witness  to  in- 
crease the  estate  (A).  It  has  been  doubted,  whether  he 
is  not  competent  where  he  has  not  proved  his  debt  under 
the  commission  (t).    But  it  seems  to  be  now  held  that  he  is 

(d)  Kennet  ▼.  GreemDoUerSf  Peake's  C.  3. 

(o)  Heteher  and  another  v.  Woodmasa^  Bel.  N.  P.  253. 

(t)  Jourdaine  v.  Ltftvrty  1  Esp.  C.  ^, 

(f)  Green  v.  Jones,  2  Camp.  411.  Reed  v.  James,  1  Starkie's  C. 
136.  Crooks  T.  Edtoards,  2  Starkie's  C.  302 ;  and  £x  parte  Oshome, 
1  Rose,  287.  392. 

A  creditor  to  whom  the  bankrupt  before  his  certificate  has  pro- 
mised full  payment,  is  not  competent  to  support  a  second  commis- 
sion.   Roberis  v.  Morgan,  2  Esp.  C.  736. 

A  creditor  of  a  bankrupt  is  a  competent  witness  in  an  action 
against  the  defendant,  for  a  fraudulent  representation  of  the  defend- 
ant's circumstances.    Burton  v.  Loyd,  3  Esp.  C.  207. 

An  Assignee  being  released  is  competent,  for  he  is  a  mere  trustee. 
Tovdinson  v.  WUkins,  2  B.  &  B.  397. 

A  Commissioner  is  competent  on  an  issue  to  try  the  validity  of  the 
conmiission.     Crooks  v.  Edwards,  2  Starkie's  C  302. 

(g)  Per  Ld.  Ellenborough,  2  Gamp.  411.    1  Starkie's  C.  40,  Loyd 

(K)  JBrgfeaAotn  v.  Haines,  12  Vin.  11.  Ambrose  v.  Clendon,  C. 
Temp.  'Hardw.  267.  Koopes  v.  Chapman,  Peake's  C.  19.  Adams  v. 
Matitin,  3  Camp.  543. 

(i)  WUHamsY.  Stevens,  fi  Camp,  dOO, 
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PART       incompetent  in  all  cases,  so  long  as  he  remains  a  creditor, 
IT.         whether  he  has  or  has  not  proved  his  debt,  and  whether  ai^ 
I  action  be  brought  by  the  assi^ees  to  recover  a  debt,  or 

*216  the  question  be  tried  *oq  an  issue,  for  a  creditor  has  an 
interest  in  the  preferable  remedy  for  recovering  his  debt 
under  the  commission  (Jb).  But  he  is  a  competent  witness 
for  the  assignees  after  he  has  assigned  his  debt  (/).  He  is 
not  a  competent  witness  upon  an  issue  to  try  whethei^  the 
bankrupt  has  lost  more  than  5/.  at  one  sitting  by  gaming  (m) ; 
he  would  be  entitled  to  a  share  of  the  bankrupt's  allowance 
forfeited  by  the  gaming.  A  creditor  who  has  assigned  his 
debt,  although  by  parol  only,  is  competent  (n).  He  is  ex 
necessitate  competent  to  prove  an  act  of  bankruptcy  under 
the  Stat.  4  Geo.  HI.  c.  33  {o).  A  release  by  the  creditor  to 
the  assignees  is  sufficiiBnt,  without  a  release  to  the  bank- 
rupt (p). 
Production  of  Where  the  act  of  bankruptcy  consists  in  the  execution 
ocuKients.       ^j.  ^  j^^j  jjy  ^f^g  bankrupt,  the  Chancellor  will  order  the 

person  who  has  the  possession  of  it  to  attend  before  the 
commissioners  {q).  If  the  petitioning  creditor  be  called 
by  the  assignees,  merely  for  the  purpose  of  producing  a 

[>romissory  note  on  which  the  debt  is  founded,  he  is  not 
iable  to  be  cross-examined  by  the  defendant  (r).     After 
the  death  wof  a  witness  his  examination  entered  of  record  is 
evidence  under  the  stat.  5  Geo.  H.  c.  30,  s.  41  {s).     A 
*^217  deposition  formerly  *  made  by  a  very  old  witness  may  be 
read  to  him  in  order  to  refresh  his  memory  (j). 

In  an  action  on  a  promissory  note  against  thre^  partners, 
one  of  whom  pleaded  his  bankruptcy,  and  proved  it  on  the 

(k)  Ex  parte  MMin^  in  re  Mams,  Cor.  Gibbs,  C.  J.  Sltt.  after  Hil. 
Term,  1614, 2  Cbristian's  B.  L.  453.    3  Camp.  545. 

(I)  Granger  v.  Tudor,  2  Bl.  Rep.  1272. 

(m)  ShutUetDorth  v.  Bravo,  Str.  507. 

(n)  4  Taunt.  326.     Granger  v.  Furiong,  2  Bl.  R.  1273. 

(o)  Whicji  adjudges  a  member  of  parliament  to  be  a  bankrupt 
who  does  not  pay  or  secure  the  debt,  as  prescribed  by  the  statute, 
wi^bin  two  months  after  personal  service  of  summons.  Per  Ld. 
Eldon,  C.    Ex  parte  Harcowrty  1  Rose's  B.  C.  203. 

(p)  Koopea  v.  Chapman,  per  Ld.  Kenyon,  Feake's  C.  19.  gee 
Post.  1721. 

(q)  ExparU  Treacher,  1  Buck's  B,  C.  I7. 

(r)  Reed  v.  James,  1  Starkie's  C.  136.  Qu.  whether  he  is  com- 
pellable by  a  court  of  law  to  produce  the  document.    Ibid. 

(«)  See  Jansen  v.  Wilson,  DougL  257.  The  statute  directs  that 
the  Chancellor  shall  appoint  a  proper  person  to  enter  the  proceedr 
mgs  of  record.  An  examined  copy  of  a  record  so  made  would 
therefore  be  evidence. 

(0  Faughan  v.  Martin,  1  Esp.  C.  440.   • 
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trial,  the  Court  would  not  allow  a  verdict  to  be  taken  for        pabjt 
him  pending  the  trial,  to  enable  him  to  prove  an  alteration  it. 

in  the  note  to  defeat  the  action  {t).  _ 

The  examination  of  a  party  before  the  commissioners  is 
evidence  against  him,  although  the  whole  of  it  was  not 
taken  down,  having  been  signed  by  him  after  it  had  been 
read  over  to  him  (u). 

For  the  evidence  in  an  action  of  covenant  by  or  against 
the  assignee  of  a  bankrupt,  see  tit.  Covenant. 

Bargain  and  Sale. 
Vide  supraj  Pairt  II.  sec.  cliv. 

Babon  and  Feme.     See  Hushcmd  and  Wife. 

Bab&atry.    See  Polictf  of  Insurance, 

Barretry. 

Upon  an  indictment  for  this  ofience,  the  prosecutor  must 
^ve  the  defendant  notice  before  the  trial  of  the  particular 
instances  of  barretry  intended  to  be  proved  {x). 

Barrister.     See  Confidential  Communication. 

^ASTARDT  (y). 

The  law,  in  its  anxiety  to  protect  the  rights  of  children  Evidence  to 
bom  of  women  in  a  state  of  wedlock,  presumes  *  their  legi-  JJJU®  ***"' 

*218 
(i)  Cutrie  v.  Child,  3  Camp.  283. 

(u)  Mtkoard  v.  ForhcM,  4  Esp.  C.  172. 

(i)  5  Mod.  18 ;  1  T.  R.  754. 

(y)  Where  the  issue  is  upon  the  general  bastardy  of  a  party  to 
911  action,  whether  real  or  personal,  the  trial  is  by  the  certificate  of 
the  ordinary  (2  Roll.  584, 1.  35. 586. 1.  7.  20.  3  Leo.  11).  And  as  the 
certificate  is  peremptory,  provided  judgment  be  afterwards  given, 
or  the  party  alleging  bastardy  be  nonsuited,  proclamations  are  to 
be  made  in  the  Court  and  in  Chancery,  in  order  that  all  persons 
may  have  notice  to  attend  the  bishop'(9  Hen.  VI.  1 1 ).  But  where 
)>astardy  is  alleged  on  special  grounds  not  involving  the  marriage 
(2  Rolt  586.  3  £eo.  11),  or  where  general  bastardy  is  not  directiv 
in  issue  (ibid.),  as  in  an  action  for  calling  the  plaintiff  a  bastcurd, 
where  the  defendant  justifies  (2  Rol.  586.  Hob.  179),  or  where  the 
party  alleged  to  be  a  bastard  is  a  stranger,  is  dead,  or  is  an  infant, 
or  if  the  issue  arise  on  a  plea  in  abatement,  the  issue  is  to  be  tried 
by  the  countrv;  and  the  reason  of  this  is,  that  the  certificate  of  the 
ordinary  would  be  peremptory,  and  in  such  instances  the  party  or 
Mb  representatives  ought  not  to  be  concluded.  See  2  Roll.  5di. 
Com.  Dig.  tit.  Bastard,  D.  2. 
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PAET       timacy,  nrless  the  contrary  be  satisfactorily  establidied  by 

17.         those  who  deny  it.     It  has,  indeed,  in  some  instances,  been 

'     held  that  the  presumption  of  legitimacy  from  non-access 

Of  a  child  born  could  not  be  overcome  by  any  proof  less  than  that  of  the 

in  wedlock,      absence  of  the  husband  beyond  seas  previous  to  and  during 

the  whole  time  of  gestation  (z).  (1)     But  it  seems  to  be 

now  settled,  that  if  such  non-access  be  proved  as  plainly 

shows  that  the  husband  could  not  in  the  course  of  nature 

have  been  the  father  of  the  child,  the  proof  will  suffice  to 

bastardize  the  child  (a)  ;  as,  where  it  is  proved  that  the 

husband  had  no  access  for  more  than  two  years  previous  to 

the  birth  of  the  child,  until  about  a  fortnight  previous  to  the 

birth  (i). 

If  there  be  ^  separation  by  consent,  the  presumption  of 
law  will  still  be  in  fevour  of  access  and  of  legitimacy  till 

(z)  4  Vin.  Ab.  21,  B.  pi.  3,  4, 5,  &  6. 

(a)  PendreU  v.  Pendrell,  2  Stra.  925.  R.  v.  BedaU,  Andr.  8.  Str. 
1076.    Rep.  Temp.  Hardw.  379.    Stra.  51. 

(b)  JR.  y.  Luffe,  8  East,  193.  In  the  case  of  the  Banbury  claim  of 
Peerage,  2  Selw.  N.  P.  709,  4th  edit,  the  following  questions  were 
proposed  to  the  Judges : — ^F'irst,  whether  evidence  may  be  received 
and  acted  upon  to  bastardize  a  child  bom  in  wedlock,  after  proof 
given  of  such  access  of  the  husband  and  wife,  by  which,  according 
to  the  laws  of  nature,  he  might  be  the  father  of  such  child ;  the  hus- 
band not  being  impotent,  except  such  proof  as  goes  to  negative  the 
fiict  of  generating  access.  Secondly,  whether  such  proof  must  not 
be  regulated  by  the  same  principles  as  are  applicable  to  the  legal 
establishment  of  any  other  fact. 

On  the  4th  of  July  1811,  the  Lord  Chief  Justice  of  the  Common 
Pleas  delivered  the  following  unanimous  answers :  First,  ^  That  in 
every  case  where  a  child  was  born  in  lawful  wedlock,  the  husband 
not  being  separated  from  his  wife  by  a  sentence  of  divorce,  sexual 
intercourse  was  presumed  to  have  taken  place  between  the  hus- 
band and  wife,  until  that  presumption  wfis  encountered  by  such 
evidence  as  proved,  to  the  satisfaction  of  those  who  were  to  decide 
the  question,  that  such  sexual  intercourse  did  not  take  place  at  any 
time,  when  by  such  intercourse  the  husband  could  according  to  the 
laws  of  nature  be  the  father  of  such  a  child." — Secondly  **  That 
the  presumption  of  the  legitimacy  of  a  child  born  in  lawful  wed- 
lock, the  husband  not  being  separated  from  his  wife  by  a  sentence 
of  divorce,  could  only  be  legally  resisted  by  evidence  of  such  facts, 
or  circumstances,  as  were  sufficient  to  prove  to  the  satisfaction  of 
those  who  were  to  decide  the  question,  that  no  sexual  intercourse 
did  take  place  between  the  husband  and  wife  at  any  time,  when  by 
such  intercourse  the  husband  could  by  the  laws  of  nature  be  the 
father  of  such  child  :  That  where  the  legitimacy  of  a  child  in  such 
a  case  was  disputed,  on  the  ground  that  the  husband  was  not  the 

(1)  [Under  a  statute  of  Kentucky,  a  husband  absenting  himself 
for  seven  years  is  presumed  to  be  dead,  unless  there  be  proof  to  the 
contrary ;  and  if  his  wife  bear  a  child  by  another,  the  father  may  be 
convicted  of  bastardy.    HaU  v.  OmmontffeiUfkf  Hardin,  479.] 
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the  contrary  be  proved  (c) ;  but  if  there  be  a  divorce  a  mens&       part 
ei  ihorOy  non-access  will  be  presumed,  for  (as  it  is  said^  it         iv. 
will  be  intended  that  the  parties  obeyed  the  sentence  of  the  -_^..^ 
Court  (rf). 

*lt  has  been  held  from  very  early  times,  that  issue  bom  *  219 
during  wedlock  might  be  bastardized  by  proof  of  a  natural  Bastardy. 
impossibility  that  the  husband  could  have  been  the  natural 
father.  In  Foxcroffs  case,  10th  of  Edw.  I.  (e),  where  the 
husband  was  an  infirm,  bedridden  man,  a  child  born  with- 
in twelve  weeks  after  the  marriage,  was  held  to  be  a  bas- 
tard. So  it  was  held,  where  the  husband  was  shown  to  be 
within  the  age  of  puberty  (f).  So,  where  the  husband  was 
under  the  age  oi  fourteen  (g).  But  evidence  that  a  hus- 
band was  divorced  from  his  first  wife  for  impotence,  does 
not  prove  the  bastardy  of  a  child  born  during  the  second 
marriage  {h). 

father  of  such  a  child,  the  question  to  be  left  to  the  jury  was,  whe- 
ther the  husband  was  the  father  of  such  child :  and  the  evidence 
to  prove  that  he  was  not  the  father  must  be  of  such  facts  and  cir- 
cumstances as  were  sufficient  to  prove,  to  the  satisfaction  of  the 
jury,  that  no  sexual  intercouj^se  took  place  between  the  husband 
and  wife  at  any  time,  when  bv  such  intercourse  the  husband  could 
by  the  laws  of  nature  be  the  mther  of  such  child." 

"That  the  non-existence  of  sexuaHntercourse  was  generally  ex- 
pressed by  the  words, '  non-access  of  the  husband  to  the  wife,'  and 
that  the  Judges  understood  those  expressions  as  applied  to  the  pre- 
sent question,  as  meaning  the  same  thing  ;  because  in  one  sense  of 
the  word  access,  the  husband  might  be  said  to  have  access  to  his 
wife,  as  being  in  the  same  place,  or  in  the  same  house,  and  yet  un- 
der such  circumstances,  as  instead  of  proving,  tended  to  disprove, 
that  any  sexual  intercourse  took  place  between  them." 

(c)  1  Salk.  123. 

(d)  Ibid. 

(e)  1  Roll.  Ab.  359.  It  does  not  appear,  from  the  abridged  note 
of  the  case  in  Rolle,  whether  the  inability  existed  at  the  time  of 
conception ;  but  it  must  necessarily  be  presumed  that  it  was  so 
proved,  for  the  inability  at  the  time  of  marriage,  twelve  weeks  only 
before  the  birth,  would  be  perfectly  immaterial. 

(/}  1  Roll  Ab.  358.  In  Lomax  v.  Holmden,  2  Str.  940,  evidence 
of  mability  from  a  bad  habit  of  body  was  admitted ;  but  the  evi- 
dence amounting  to  HnimprobabUity ouly^  and  access  being  presum- 
ed from  the  visits  of  the  husband,  the  evidence  was  deemed  to  be 
insufficient. 

(g)  Year-book,  1  Hen.  VI.  3,  b. 

(h)  Com.  Dig.  Bastard  (B)  5  Co.  98,  b.  2  Leo.  169.  173.  2  Dyer, 
179,  a.  SaheWs  ccise^  and  Bury^s  case.  For,  as  is  said,  a  man  may 
be  hahUia  V  inhoMlis  diversxs  temporxbua,  and  this  whether  the  di- 
vorce was  causa  impotenticR  quocud  hanc^  or  propter  perpduam  impo- 
Uniiam  (Mo.  227),  1  And.  105.  2  Leo.  169.  rThe  law  seems  for- 
merly to  have  been  different.  See  Lord  C.  S.  Treby's  note  to  2 
Dyer,  179.  a.] 
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PART  Where  the  husband  is  within  the  realm,  it  is  not  incum- 

iv.         bent  on  the  party  alleging  bastardy  to  prove  that  the  hus- 
■  I  band  could  not  by  any  possibility  have  had  access  to  the 

Battmrdj.        wife ;  it  is  sufficient  to  adduce  such  circumstantial  evi- 
dence as  satisfies  the  minds  of  the  jury  (t)  (1). 

The  removal  of  the  husband  to  a  place  distant  from  the 
wife,  her  cohabiting  with  another  man,  and  the  fact,  that 
^  220  ^^  ^^^^  whose  legitimacy  is  questioned,  took  *  the  name  of 
the  latter  from  his  birth,  which  he  and  his  descendants  af- 
terwards retained,  is  strong  evidence  to  prove  the  illegiti- 
macy (A;).  So  it  may  be  proved  that  the  mother  was  a 
.    woman  of  ill  fame  (I). 

In  Lamax  v.  Hotmden  (m),  the  marriage  being  proved, 
and  evidence  given  that  the  husband  was  frequently  in 
London  where  the  mother  lived,  so  that  access  must  be 
presumed,  the  defendants  were  admitted  to  give  evidence 
of  his  inability  from  a  bad  habit  of  body,  but  the  evidence 
showing  an  improbability  only,  the  plaintiff  had  a  ver- 
dict {n). 

where  the  birth  occurs  so  soon  afler  the  marriage  as  to 
show  that  the  conception  was  an^e-^nuptial,  that  circum- 
stance will  not  affect  the  legitimacy  ;  but  that  case  stands 
upon  its  own  peculiar  ground.  The  marriage  of  the  par- 
ties is  then  the  criterion  of  legitimacy,  at  least  it  raises  a 
presumption  that  the  husband  was  the  mther  of  the  child  (o). 

(i)  Goodright  V.  Saul,  4  T.  R.  356.  And  see  R.  v.  BedaUj  2  Str. 
1076. 

(k)  Ibid.  And  a  new  trial  was  granted,  the  judge  on  the  first 
having  informed  the  jury  that  the  posMUitif  of  access  must  be  ne- 
gatived. 

(I)  PendreU  v.  Pendrdl,  2  Str.  925.    B.  N.  P.  lia 

(m)  B.  N.  P.  113. 

(n)  Lomax  v.  Holmdin,  6  Geo.  II.  at  Bar.  2  Str.  940.  B.  N.  P* 
113. 

(0)  See  the  observations  of  the  Judges  in  R.  v.  Luffe,  8  East,  193^ 

(1)  [In  Pennsylvania,  when  the  husband  has  access  to  the  wife, 
no  evidence  short  of  absolute  impotence  of  the  husband  is  sufficient 
to  convict  a  third  person  of  bastardy  with  the  wife.  CommonwtaUh 
V.  &upard,  6  Binney,  283.  But  if  they  live  at  a  distance  from  each 
other,  so  that  access  is  very  improbable,  t^  legUimaeyofaekUd 
may  be  decided  upon  a  consideration  of  all  circumstances,  ibid. 

A  child  bom  during  marriage  may  be  proved  to  be  a  bastard — 
firstj  by  evidence  of  the  husband's  inabihty ;  steondly,  by  proof  of 
non-access  to  his  wife  ;  ikirdly,  by  proof  that  the  child  was  bom 
out  of  due  time ;  or,  fourthly ,  that  it  was  bom  during  the  mother's 
open  cohabitation  with  another  man,  and  was  considered  iQeffiti- 
mate  by  the  family.  CammanweaWi  v.  Str%€ker,  I  Browne's  Rep. 
Appx.  zlvii.] 
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In  this  respect  our  law  adopts  the  rule  of  civil  law,  accord-  pa&t 

ing  to  which,  the  offspring  was  legitimate  if  the  parents  iv, 
married  at  any  time  before  the  birth  {p).    It  seems,  how- 


ever, that  in  such  case  it  is  competent  to  prove  that  it  was  Battardy. 

impossible  that  the  husband  could  have  been  the  father, 

for  a  stronger  presumption  cannot  arise  in  such  a  case  than 

istnade  in  favour  of  a  child  conceived  after  wedlock  (q)  (I). 

It  is  said,  that  although  the  wife  was  precontracted,  or 

within  the  prohibited  degrees  of  consanguinity  or  affinity, 

yet  if  she  be  not  afterwards  divorced,  the  issue  will  not 

*  be  bastards  (r) ;  and  that  after  the  death  of  the  parties  *  22} 

the  marriage  cannot  be  drawn  into  question  to  bastardize 

the  issue  (s)  (2), 

Although  there  has  been  an  actual  marriage  the  issue 
may  be  bastardized  by*proof  that  the  marriage  was  actu- 
ally null  and  void ;  as  by  evidence  that  one  of  the  parties 
had  a  wife  or  husband  still  living  {t\  or  by  proof  of  a  di- 
vorce a  vinculo  matrimonii  {u)  (3).     JBut  a  divorce  cannot 

(p)  See  8  East,  210. 

(q)  And  see  FoxcrqfVs  case,  above  cited,  1  Roll.  Ab.  359.  But 
see  1  KoU.  358, 1.  20. 

fr)  I  RoU.  357, 1.  42.  45. 

(a)  Ibid ;  and  Com.  Dig.  Bastard  (B).  But  the  marriage  may  af'- 
ter  the  death  of  the  parties  be  proved  to  be  void. 

(i)  Sec  Marriage^  Ptdigrtt^  Polygamy, 

(u)  2  Rol.  586, 1.  20.  For  the  causes  of  such  a  divorce,  see  Com. 
Dig.  Baron  and  Feme,  C.  1 ;  ^  supra,  part  II.  sec.  Ixxviii.  p.  231, 
as  to  the  effect  of  a  judgment  in  the  spiritual  court. 

(1)  [In  North  Carolina,  a  married  woman  may  make  the  oath 
required  by  the  statute  of  1741,  ch.  14,  accbsing  a  man  of  bein^the 
father  of  a  bastard  child  begotten  before  her  marriage.  WUku  v.  * 
ffut^  1  Murphey,  319.  And  in  Tennessee,  if  a  single  woman  charg- 
es A.  as  father  of  a  child  with  which  she  is  enseintef  ejid  before  the 
child  is  born,  she  marries  B. — A.  is  nevertheless  chargeable  with 
its  maintenance.    Slate  v.  Ingraham,  2  Hay  w.  Tenu.  Rep.  221.] 

(2)  [The  legitimacy  of  a  child  will  be  presumed,  on  slight  proof, 
after  the  lapse  of  thirty  years,  and  the  death  of  the  parents  and  the 
child.    Johnson  v.  Johnson^  1  Desauss.  595.] 

(3)  [Afler  a  divorce  a  vinculo^  in  Massachusetts,  for  adultery,  a 
marriage  contracted  there  by  the'  guilty  party  is  illegal  and  void, 
and  Uie  issue  thereof  illegitimate — But  such  marriage  in  another 
state,  where  it  is  permitted  by  the  laws  thereof,  will  so  far  render 
it  valid  in  Massachusetts  as  to  entitle  the  issue  to  the  rights  of  le- 
0timate  children.  Mialntants  of  West  Cambridge  v.  MuAHantB  of 
IsexingUm^  1  Pick.  506.  So  where  a  mulatto  and  a  white  person 
belonging  to  Massachusetts,  (where  their  intermarriage  was  pro- 
hibited and  made  void  by  statute)  went  to  Rhode  luand,  where 
such  intermarriage  was  not  forbidden  by  law,  and  were  there  mar- 
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be  prosecuted  after  the  death  of .  the  parties  {x).  Nor  can 
a  marriage  be  drawn  in  question  upon  any  collateral  sur- 
mise after  the  death  of  eitner  of  the  parties,  such  as  that  it 
was  incestuous  (y),  in  order  to  bastardize  the  issue.  The 
effect  of  sentences  in  the  ecclesiastical  courts  has  already 
been  considered  {z). 

In  the  case  of  a  posthumous  child  (a),  its  legitimacy  ap- 
pears to  be  a  question  of  fact  to  be  tried  by  a  jury  (i), 

(x)  1  RoU.  360,  H.  1  Salk.  121.  Com.  Dig.  Baron  and  Feme, 
C.  6. 

M  Garth.  271.  Comb.  200.  4  Mod.  162.  12  Mod.  35.  2  Salk. 
548. 

(z)  SuprOf  Vol.  I.  p.  231,  if  »eq. 

fa)  AUop  V.  Stoney,  17  J.—B.  R.  Cq,  Litt.  123,  b.  by  Harffrave 
and  Butler,  in  the  note.  The  wife,  who  was,  it  seems,  a  lewd  wo- 
man, was  delivered  of  a  child  forty  weeks  and  ten  days  after  the 
death  of  the  husband,  and  it  was  held  to  be  legitimate  (Hale's  MSS.) 
So  where  the  child  was  born  forty  weeks  and  eleven  days  after  the 
death  of  the  first  husband.  18  Rich.  II.  Hale's  MSS.  See  Cro.  Jac. 
541.    Godb.281.    Pahn.9. 

(h)  It  has  been  quaintly  said  that  the  law  does  not  appoint  any 
certain  time  for  the  birth  of  a  child,  and  that  it  is  sufficient  for  the 
purpose  of  legitimacy  if  it  be  bom  within  a  few  days  after  the  forty 
weeks,  if  it  can  be  proved  by  circumstances  to  be  the  issue  of  the 
husband  (1  Rol.  356, 1.  10.  Cro.  Jac.  541.  Pahn.  9.  The  Roman 
law  was  very  liberal  in  this  respect.  The  Decemviri  allowed  that  a 
child  miffht  be  bom  inthe  tenth  month ;  and  although  a  law  in  the  Di- 
gest excluded  the  eleventh,  yet  the  emperor  Adrian,  after  consulting 
with  philosophers  and  physicians,  decreed  even  to  this  extent,  where 
the  mother  was  of  good  and  chaste  manners  (Dig.  1.  4. 12).  See  the 
note  by  Harsr.  &  Butler,  1  Inst.  123,  b.  from  which  it  appears  that 
the  judges  of  Friesland  in  one  instance  allowed  to  the  extent  of 
twelve  lunar  months,  minus  three  days.  It  is  not  probable  that  an 
English  jury  would  go  quite  so  far. 

The  very  learned  editors  of  Lord  Coke's  Institutes  procured  the 
following  info^ation  from  Dr.  Hunter. — ^  1.  The  usual  period  of 
gestation  is  nine  calendar  months ;  but  there  is  very  commonly  a 
difference  of  one,  two,  or  three  weeks.  2.  A  child  may  be  born  auve 
at  any  time  from  three  months,  but  we  see  none  bom  with  powers 
of  coming  to  manhood,  or  of  being  reared,  before  seven  calendar 
months,  or  near  that  time  ;  at  six  months  it  cannot  be.  3.  I  have 
knoufWeL  woman  bear  a  living  child  in  a  perfectly  natural  way  fbur- 
teen  days  later  than  nine  calendar  months,  and  believe  two  women 
to  have  been  delivered  of  a  child  alive  in  a  natural  way  above  ten 
calendar  months  from  the  hour  of  conception." 

Lord  Coke  lays  it  down  as  a  peremptory  rule,  that  forty  weeks 
la  the  longest  time  to  be  allowed  for  gestation  (Co.  Litt.  123) ;  this, 
however,  seems  to  be  without  foundation.  See  the  note  by  Hargr. 
&  Butler,  Co.  Litt.  123,  b. 

Tied,  and  immediately  returned  to  Massachusetts,  the  marriage  was 
li*kL  to  be  Talld  in  the  latter  sute,  and  the  issue  legitimate.  Mka- 
Utants  ofMtdway  v.  hihdbiigmts  ofjstttdham^  16  Mass.  Rep.  157.] 
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*  unless  it  appear  to  be  manifestly  impossible,  according  to        part 
the  course  of  nature,  that  the  child  can  be  legitimate.  it. 

A  case  is  mentioned  in  the  books  {c\  where  the  child  , 

was  found  to  be  bom  eleven  days  post  tutimum  iempus  Zegfi-  Bastardj. 
Hmum  midieribus  pariendi  constitutumj  and  because  of  that  Po«^«mou8 
feet,  et  quia  per  veredictumjuratoruminvenitur  quod  pradidus 
Robertus  (the  husbaiid),  non  habuit  aecessum  adpradictaM 
Beatricemper  unam  mensem  ante  mortem  suamper  quod  magis 
prasumitur  contra  pradictum  Henricum  (the  issue),  therefore 
the  brother  and  heir  of  Robert  had  judgment  to  recover  in 
assize  ;  and  L.  C.  J.  Rolle  adds  a  note  to  that  case,  that 
the  jury  found  that  the  husband  languished  of  a  fever  long 
before  his  death  (d).  Hence  it  appears,  that  in  addition  to 
the  mere  presumption,  from  the  interval  which  elapses  be- 
tween the  death  of  the  husband  and  birth  of  the  *  child,  *  223 
other  circumstances  are  admissible  to  coniinn  that  pre- 
sumption. And  in  PendreUy.  PendreU{e)  it  was  held,  that 
the  party  who  disputed  the  legitimacy  might  show  that  the 
mother  was  a  woman  of  ill  fame. 

Where  a  woman  marries  so  soon  after  the  death  of  the  Competencj. 
first  husband,  that  it  is  uncertain  which  is  the  father,  it  is 
a  Question  of  fact  to  be  tried  by  a  jury  (/). 

Either  of  the  parents  is  competent  to  prove  the  bastardy 
of  a  child  for  want  of  a  legal  marriage,  although  such  evi- 
dence is  open  to  much  observation  ^).  It  has  been  said, 
that  the  mother  being  a  married  woman  is  not  competent 
to  prove  the  non-access  of  the  husband,  as  it  seems,  upon 
a  principle  of  public  policy,  which  prohibits  the  wife  from 
being  examined  against  her  husband  in  any  matter  which 
affects  his  interest  or  character,  unless  in  cases  of  necessi- 
ty (h) ;  and  on  that  account,  it  is  at  all  events  allowable  to 

(c)  RolL  Ab.  356. 

(d)  Ibid. 

(€)  3  Str.  935. 

(f)  Hale's  MSS.  Cro.  J.  686.  Winch,  71.  Litt.  R.  177.  Thccar 
marries  a  lewd  woman,  but  she  doth  not  cohabit  with  him,  and  is 
9ttspected  of  incontinency  with  Duncomb ;  Duncomb,  within  three 
weeks  after  the  death  of  Thecar,  marries  her ;  381  days  and  sixteen 
hours  after  his  death  she  is  delivered  of  a  son ;  and  it  was  agreed, 
that  though  it  was  possible  that  the  son  miff ht  be  begotten  afwr  tlie 
husband's  death,  yet,  being  a  question  of  fact,  it  was  tried  by  a  ju- 
ry, and  the  son  was  found  to  be  the  issue  of  Thecar. 

(g)  6  T.  R.  390, 331.  Or  to  prove  the  legitimacy  Ibid.  It  is  said 
that  the  sole  evidence  of  the  mother,  a  married  woman,  shaU  not 
be  sufficient  to  bastardize  her  child.  Rep.  Temp.  Hardw.  79.  R. 
V.  Boole,  1  Wils.  340.  Sayer,  61.  S.  C.  See  also  Standen  v.  iSten- 
liem  Peake's  C.  32.    Standen  r.  Edumrdi,  1  Yen.  }r.  13SL 

(h)  JR.  V.  BedaUy  U  8tr.  941.  1076.    R.  T.  Hardw.  379.    Andr.  9. 
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FAUX       examine  her,  as  to  the  fact  of  her  criminal  intercourse  with 
IV.         another,  since  it  is  a  fact  which  must  probably  be  within 
._...._-.  her  own  knowledge,  afid  that  of  the  adulterer  only  (t)  (1). 
^  324      *  ^^^  ^^  parents  are  competent  witnesses  to  prove  the 
legitimacy  of  their  children  (Q. 

So  the  mother  is  competent  to  prove  the  access  of  the 
husband  (m). 

The  declarations  of  the  wife  during  her  life-time  are  not 
admissible  in  evidence,  except  for  the  purpose  of  contra- 
dicting her  (n). 

As  cohabitation  and  repute  are  evidence  to  prove  the 
fact  of  marriage,  so  declarations  by  deceased  parents,  QS 
to  their  being  or  not  being  married,  are  evidence  as 
accompanying  and  explaining  such  cohabitation,  and  the 
presumption  arising  from  cohabitation  is  either  strength- 
#  325  ened  or    destroyed   by  such   declarations  (o).      *  So   it 

In  the  case  of  Goodright  v.  J'ffoss,  Cowp.  591,  Lord  Mansfield  says, 
it  is  a  rule  founded  in  decency,  morality,  and  policy,  that  the  par- 
ties shall  not  be  permitted  after  marriage  to  say  that  they  had  no 
connedum.  R.  v.  Rtadingy  B.  N.  P.  112.  Cun.  Rep.  140.  Rep. 
Temp.  Hardw.  79. 

(i)  See  Ld.  EUenborough's  observations,  12.  v.  Lufft^  8  East,  203 — 
where  an  order  of  bastardy  was  stated  to  be  made  upon  the  oath  of 
the  wife,  as  oihermae  it  was  held  to  be  good,  since  it  was  to  "be  prer 
sumed  that  the  non-access  of  the  husband  was  proved  by  other 
witnessess,  or  if  proved  by  her  also,  that  the  judgment  of  the  justi- 
ces was  founded  on  the  other  proof.  JR.  v.  Luffe,  8  East,  198.  And 
see  12.  V.  Lubhenham,  4  T.  R.  251.    R.  v.  JSTco,  11  East,  132, 

(I)  In  Lomax  v.  Lomax,  (Cor.  Ld.  Hardwicke,)  the  mother  was 
admitted  to  prove  the  marriage ;  and  in  an  ejectment  against  Sarah 
Brodity  Hereford,  1744,  Wright,  J.  admitted  the  father  to  prove  the 
daughter  legitimate,  her  tit^  being  as  heir  at  law  to  her  mother. 
And  see  SkmUton  v.  Stapleton,  Ca.  T.  Hardw.  277.  Lord  Faltntia^s 
case,  in  D.  P.  Cowp.  598.    SaekevereWs  case,  B.  N.  P.  241. 

(m)  PendreU  v.  PendreUy  Cor.  Lord  Raymond,  2  Str.  925.  B.  N. 
P.  287.  But  where  she  has  been  called,  her  declarations  are  evi- 
dence to  contradict  her.    Ibid ;  and  B.  N.  P.  113. 

(n)  2  Str.  925. 

(0)  B.  N.  P.  294,  where  it  is  said  that  such  declarations  are  not 
to  be  given  in  evidence  directly,  but  may  be  assigned  by  the  witness 
as  a  reason  for  his  belief  one  way  or  other.  In  Jmy  v.  JbTd^,  B.  N.  P. 
112  on  a  trial  at  bar  on  an  issue  out  of  Chancery,  the  preamble  of 
an  act  of  parliament,  reciting  that  the  plaintiff's  father  was  not  mar- 
ried, to  the  truth  of  which  he  had  sworn,  was  given  in  evidence  ; 
yet,  upon  proof  of  constant  cohabitation,  and  of  his  having  always 

(1)  [On  an  indictment  for  fornication  and  bastardy,  in  Pennsyl- 
vania, a  married  woman  is  a  competent  witness  to  prove  the  crimi- 
nal Connexion  with  her,  but  not  to  prove  the  non-access»of  her  hus- 
band. ConmonwfiaUh  v.  Shepard^  6  Binney,  283.  3.  P.  also  in  se- 
yeral  cases  in  the  Appendix  to  1  Browne's  Reports.] 
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seems  they  are  admissible  to  prove  whether  the  child  was  part 
bom  before  or  after  marriage  (p) ;  but  they  are  not  admis-  iv. 

sible  to  prove  the  illegitimacy  of  a  child  born  in  wed-  ■    ■ 


lock,  (y)  m 

The  declaration  by  a  deceased  husband  that  his  wife 
was  a  legitimate  child  is  evidence,  for  it  is  probable,  that 
although  not  connected  with  her  by  blood,  he  would  know 
the  fact  (r).  And  so  would  the  declarations  of  members 
or  relations  of  the  family,  or  perhaps  of  others  living  iii 
habits  of  intimacy  with  them  {s). 

One  charged  as  a  reputed  father  of  a  bastard  cannot  h^ 
compelled  to  give  evidence  tending  to  prove  the  fact  (t). 

As  to  the  competency  of  inhabitants  of  a  parish  in  cases 
of  bastardy,  see  tit.  Interest — Inhabitant, 

Bills  of  Exceptions.     See  P.  IIL  p.  430,  8f  seq. 

Bills  of  Exchange. 

Under  this  head  may  be  considered, 

I.     The  evidence  in  an  action  on  a  bill  or  note^ 

IL    7%£  evidence  in  defence, 

IIL  The  competency  ofivitnesses. 

IV.  The  effect  of  a  bill  or  note  in  evidence, 

I.  Actions  on  bills  of  exchange  differ  from  actions  upon 
parol  contracts,  principally  in  these  circumstances,  Ist,  it 
is  in  general  unnecessary  for  the  plaintiff  *  to  prove  the  *  220 
consideration  for  which  the  bill  or  note  was  given,  the  bill 

acknowledged  her  to  be  his  wife,  the  marriage  was  established.  But 
where,  in  a  settlement  case,  there  was  no  evidence  either  as  to  the 
parentage,  place  of  birth,  or  illegitimacy,  except  the  testimony  of 
the  father,  who  denied  any  marriage,  the  court  of  K.  B.  held,  that 
however  difficult  it  might  be  to  admit  his  evidence  to  bastardize  a 
reputed  legitimate  child,  yet,  as  all  depended  upon  his  testimony, 
the  whole  must  be  taken  together.  Parish  of  St,  Peter,  Worcester, 
V.  Old  Swindford,  B.  N.  P.  112. 

(pj  Gaodright  v.  Moss,  Cowp.  591.    R,  v.  BramJUy,  6  T.  R.  330. 

(q)  Ibid. 

(r)  Vowds  v.  Young,  15  Ves.  jun.  148.^ 

(s)  3  T.  R.  723.  B.  N.  P.  295.  1  M.  &  S.  689.  Supra,  Vol.  I. 
55.  G2. 

(t)  JR.  V.  St,  Mary's,  Nottingham,  13  East,  58,  in  note, 

(1)  [A  husband's  declarations  that  a  child  bom  in  wedlock  is  not 
his,  are  not 'Sufficient  evidence  to  prove  it  illegitimate,  notwithstand- 
ing it  was  born  only  three  months  after  the  marriage,  and  a  separa- 
tion between  his  wife  and  him  took  place  by  mutual  consent.  Botdes 
f,  Bingham,  2  Munf.  442.] 
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or  note  being  in  itself  prima  facie  evidence  of  a  sufficient 
consideration  {u);  ana  2dly,  because  the  interest  in  the 
bill,  and  the  right  of  action  consecjuent  upon  it,  is  of  a 
transferable  nature  ;  so  that  in  addition  to  the  undertaking 
of  the  defendant,  which  is  usually  a  consequence  of  his  be- 
ing a  party  to  the  bill,  it  is  in  many  instances  necessary  to 
prove  the  plaintifTs  title  to  sue. 

Actions  brought  in  respect  of  bills  of  exchange  or  pro- 
missory notes  are  either  founded  on  the  instrument  itselfi 
or  upon  a  collateral  liability. 

Where  the  action  is  founded  on  the  instrument  itself^ 
the  liability  of  the  defendant  is  either,  1st,  primary  and 
immediate  upon  his  direct  undertaking,  where  it  is  brought 
against  the  acceptor  of  a  bill  or  maker  of  a  note  ;  or,  2aiyy 
it  is  a  secondary  and  conditional  liability  of  adrawer  or  in- 
indorser  consequent  upon  the  default  of  the  acceptor  or 
maker ;  or,  3dly,  the  liability  is  consequent  upon  the  par- 
ty's own  default  in  not  paying  the  bill  according  to  his  un- 
dertaking ;  as,  where  the  action  is  brought  by  a  drawer  or 
indorser  who  has  been  compelled  to  take  up  the  bill  against 
the  acceptor,  or  by  the  acceptor,  who  has  paid  the  bill, 
against  the  drawer. 

The  proofs  will  be  considered  in  the  following  order : 
3  bv  a  navee       >        ^  ^^  drawer  of  a  bill  or 

4: : : : : :  bj  Jd^^  I  ••  \  ci^.-^- 

€. by  an  acceptor     v,     A  drawer. 

*  327  t  In  an  action  by  the  payee  against  the  maker  of  a  note 
or  acceptor  of  a  bill,  the  proofs  are  direct j  1st.  By  the 
production  of  the  note  or  bill,  or  proof  of  its  destruction, 
&c.  2dly .  Proof  of  the  making  of  the  note,  or  of  the  draw- 
ing and  acceptance  of  the  bill.  3dly.  In  some  instances 
proof  of  the  performance  of  conditions  precedenC,  or  pre- 
sentment. 4thly.  In  some  cases,  of  the  identity  of  the 
payee,  or  title  of  bearer ;  or  secondly,  the  proofi  are  pre- 
mufiptive. 

Ist  By  the  production  of  the  bill  or  note.  The  ordi- 
nary proof  of  loss,  in  order  to  wanant  the  introduction  of 

(u)  4  Taunt.  115. 
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parol  evidence  of  an  instrument,  is  in  this  ease  frequently       TMMt 
insufficient  (x),  (1)  the  instrument  bein^  of  a  negotiable         !▼• 
nature,  such  proof  must  be  given,  where  it  is  not  produced,  — ^— — 
bj  evidence  of  its  destruction,  or  otherwise,  as  shows  that 
the  defendant  cannot  afterwards  be  compelled  to  pay  the 
amount  again  to  a  6ona  j/!rfe  holder.     In  the  absence  of  such 
proof  the  plaintiff  cannot  recover  on  the  special  count,  or  on 
the  money  counts,  or  upon  the  original  consideration  few 
which  the  bill  or  note  was  given,  even  although  he  has  tender- 
ed to  the  defendant  a  bond  of  indemnity,  for  it  may  be  still  in 
existence,  and  the  defendant  may  again  be  called  upon  to  pay 
it  (y.)  (2)  But  where  a  bill  has  been  specially  indorsed  to  tm 
plamtiff,  (and  for  the  same  reason  where  it  is  made  payable  to 
the  plaintiff  specially^  *  the  plaintiff  may  prove  that  it  has 
been  stolen,  without  naving  been  indorsed  by  him,  and  re-  *  328 
cover  on  giving  parol  evidence  of  the  contents  (z). 

ix)  See  1  Esp.  C.  M.  1  Alfc.  446.  1  Ld.  Raym.  73J.  For  the 
usual  proof  to  warrant  the  introduction  of  secondary  evidence,  see 
above,  Vol.  I.  p.  3^. 

a)  Pienon  v.  HutchiMonf  2  Camp.  211.  6  Eap.  0. 126.  S.  C — 
unp.  324.  4  Taunt.  602.  6  Esp.  C.  7a  DanfofiM  v.  WUhf, 
4  Esp.  159.  The  remedy  of  the  loser  of  the  note  is  m^  equity  (1  Ves. 
341^6  Ves.  812.  16  Ves.  430).  An  express  promise  to  pay  the 
coinnLts  of  a  lost  bill,  without  some  new  consideration,  is  void 
(Ikm%9  v.  Dodd^  4  Taunt.  602).  An  indorser  in  blank  cannot  re- 
cover, even  where  the  bill  has  been  lost  after  notice  of  trial  given, 
although  more  than  six  years  have  elapsed  since  the  bill  became 
due.    Foo/e  V.  5mi(^,  Holt'^s  C.  144. 

(z)  Lotut  and  others  v.  BaUie^  Guild.  Dec.  1805,  Cor.  Ld.  Ellen- 
borough,  2  Camp.  214,  (n). 

(1)  [Secondarv  evidence  of  the  contents  of  a  written  instnunent 
is  not  admissibff,  when  the  original  is  within  the  control  or  custody 
of  the  partv.  Sthrte  %f  al,  v.  Dwvy  9  Wheat.  558.  But  secondary  evi- 
dence IS  admissible  whenever  it  appears  that  the  original  is  destroy- 
ed, or  lost  by  accident,  without  any  fault  of  the  partv.  RtnnitT  v. 
Bank  of  Columbia^  9  Wheat,  581.  In  the  case  of  a  lost  note,  it  is 
not  neoesauy  that  its  contents  should  be  |N«ved  by  a  notarial  copy 
— all  that  is  required  is,  that  it  should  be  the  best  evidence  the  par- 
ty has  it  In  his  power  to  produce.  Rid.  The  English  practice  of 
requiring  a  special  count  m  the  declaration,  as  upon  a  lost  note,  in 
order  to  let  in  secondary  evidence  of  its  contents,  has  not  been 
adopted  in  the  United  States.  IM.  Of  the  evidence  to  prove  a  lost 
note,  see  Ptahodjf  v.  DtnUm  ^  oj.  2  Gallison,  351.  A  copy  of  a  bill 
of  exchange  and  notarial  protest  with  an  affidavit  of  the  payee  that 
the  original  is  lost  or  mislaid,  is  not  leeal  evidence  to  charge  the 
drawer.  Wrighi  v.  Hancock  ^  <d,  3  Munf.  521.  See  Pintard  v. 
TaMngUm,  10  Johns.  104.  Holmes  v.  D'Camp^  1  Johns.  34.  Angd 
V.  Alton,  8  Johns.  149.    SmiXk  v.  Loekwood,  10  Johns.  366.] 

(2)  [In  Medur  9f  al.  v.  Jackson^  it  was  held  by  the  supreme  court 
of  jPeaiisylvanla,that  there  might  be  a  recovery  against  the  accep- 
tor on  a  bill  lost  or  mislaid— -but  that  llie  plaintiff  most  indenmiiy 
the  defendant  against  it.    3  Yeates,  442.] 
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Proof  of  ac- 
ceptance. 


In  the  case  of  a  foreign  bill  drawn  in  sets,  both  the  seU 
should  be  produced. 

2dly.  The  next  step  is  to  prove  the  making  of  the  note, 
ot  the  acceptance^  (and  in  some  cases  the  drawing)  of  the 
bill. — ^Where  the  instrument  has  been  signed  by  the  de- 
fendant, and  is  unattested,  the  usual  proof  is  by  evidence 
of  his  hand-writing,  or  by  evidence  of  his  acknowledgment 
that  it  was  signed  by  him  (a).  If  the  instrument  has  been 
attested  by  a  subscribing  witness,  that  witness  must  be 
called  (b).  Where  the  declaration  alleges  that  the  note 
was  made,  or  bill  accepted  by  a  party,  his  proper  hand  be- 
ing thereunto  subscribed,  it  has  been  held  that  proof  of  the 
hand-writing  of  the  party  cannot  be  dispensed  with,  and 
that  a  precise  allegation  is  essential,  in  order  that*  the  par- 
ty may  be  prepared  to  show,  if  such  be  the  fact,  that  no 
authority  or  procuration  has  been  given  (c).  Some  evi- 
dence as  UMhe  identity  of  the  defendant  with  the  party 
whose  hand-writing,  or  whose  authority  to  sign  the  note, 
is  proved,  is  also  necessary  (d), 

*  Where  the  defendant  has  accepted  the  bill,  by  writing 
upon  it,  or  after  sight  of  the  bill,  evidence  of  the  drawer's 
hand-writing  is  unnecessary ;  the  defendant,  by  the  act  of 
acceptance  (e),  admits  the  signature  of  the  drawer,  ai^his 
ability  to  draw  the  bill  (/) ;  but  where  the  acceptanR  i 


IS 


(a)  See  tit.  Mmisswns. 

(b)  Suproj  Vol.  I.  p.  330.  A  note  for  less  tban  51.  if  not  attested, 
is  void  by  the  stat.  17  Geo.  III.  c.  30,  s.  31. 

(c)  Levy  v.  Wilson^  5  Esp.  C.  180.  But  where  the  drawer's  name 
had  been  indorsed  by  the  wife,  Ld.  Ellenborough  was  inclined  to 
think  that  such  an  allegation  would  be  satisfied  by  proof  that  the 
name  had  been  written  by  an  authorized  agent  (FMmsley  v.  Loader^ 
2  Camp.  450) ;  and  where  the  declaration  dieted  that  the  defend- 
ants made  a  note  in  their  own  hands,  &>c.  and  the  note  had  in  fact 
been  subscribed  by  one  in  the  name  of  the  firm,  Ld.  Ellenborough 
refused  to  nonsuit  the  plaintiffs.    Jones  v.  Mars,  2  Camp.  305. 

(d)  Supra,  Vol.  I.  p.  335.    MiddUton  v.  Sandfmrd,  4  Camp.  34. 

B.  N.  P.  171.    See  Mlson  v.  WkxHal,  1  B.  &  A.  19. 

(e)  Str.  442.  668.  946.'  Tayltn-  v.  Croker,  4  Esp.  C.  187.  Robinson 
v.  Yarrow,  7  Taunt.  455.  1  Moore,  150.  3  Burr.  1354.  Chitty  on 
Bills,  286.  1  T.  R.  655.  But  where  the  bill  is  payable  to  the 
drawer's  order,  proof  of  acceptance  is  no  evidence  of  indorsement 
by  the  drawer  (Peake's  C.  20.)  The  acceptor  is  concluded  by  his 
acceptance  as  to  the  hand- writing  of  the  drawer,  although  the  biU 
be  forged.    Smith  v.  Chester,  1  T.  R.  154. 

(f)  Consequently  it  is  no  defence  on  the  part  of  the  acceptor  to 
show  that  the  bill  was  drawn  by  an  infant  {Taylor  v.  Croker,  4  Esp. 

C.  187),  or  that  the  bill  is  forged  (6  Taunt.  83.  4  M.  &^  S.  15. 
Leach  V.  Buchanan,  4  Esp.  C.  226),  or  by  one  without  the  authority 
of  his  supposed  principal  (Porthintse  v.  Parktr,  1  Camp.  82),  or  by 
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made  without  sight  of  the  bill,  it  is  neceMary  to  prove  the        pa&t 
drawer's  hand-writing  (g).  iy. 

An  allegation-  that  a  bill  was  drawn  by  certain  persons  . 

using  the  firm  of  t^.  &  Co.  is  satisfied  by  a  bill  drawn  by 
j1.  in  the  name  of  such  a  firm,  payable  to  our  order j  although 

A.  has  no  partner  (A). 

If  the  action  be  against  several  makers  or  acceptors,  the  Acceptanct  by 
hand-writing  of  each  must  be  proved  (t) ;  or  if  it  be  signed  MveraL 
by  one  only  in  the  name  of  the  firm,  it  must  be  proved  that 
they  were  partners  (X;)  at  the  time  of  the  acceptance.  (1) 

a  fliogle  person,  when  it  purports  to  have  been  drftwn  by  several 
persons  composing  a  firm  (Baas  v.  C/m,  4  M.  &  S.  13).  So  if  th^ 
party  aclAiowledge  the  acceptance  to  be  in  his  hand-writing,  he 
cannot  afterwards  set  up  a  forgery  of  the  bill  as  a  defence.  £each 
T.  Buchanan^  4  Esp.  C.  SS96. 

(g)  Peake's  L.  E.  390.  Bayley  on  Bills,  219. 

(h)  Bass  V.  Clive,  4  M.  &  S.  13. 

(i)  Peake's  C.  16.    Chitty,  33.     Gray  v.  Palmers,  1  Esp.  C.  135. 

B.  N.  P.  2W. 

(k)  Every  partner  has  an  implied  authority  to  bind  his  co-partners 
by  the  drawmg,  accepting,  and  indorsing  of  bills  for  commercial 
purposes  (7  T.  R.  310.  10  East,  364.  13  East,  175).  Hence  an 
acceptance  by  one  partner  in  the  name  of  t^ie  firm,  is  jarima  fade 
evidence  of  the  assent  of  all  (13  East,  175.  Pinknuy  v.  UaU,  1  Salk. 
136).  But  this  presumption,  arising  from  the  relative  situation  of 
the  parties  (see  tit.  Admissions,  p.  45),  is  liable  to  be  rebutted,  by 
proof  that  the  pany  insisting  upon  the  usual  presumption,  knew 
that  the  partner  had  no  authority,  as  by  proof  of  express  notice 
to  that  efiect.  Where  one  partner  gave  express  notice  that  he 
would  not  be  responsible  for  bills  signed  in  the  name  of  the  firm,  it 
was  held  that  he  was  not  bound  by  a  security  given  to  the  party  to 
whom  such  notice  was  given,  although  the  uittet  advanced  money 
upon  it  for  the  payment  of  partnership  debts,  and  although  part  was 
so  applied  (Lard  Galufoy  v.  MatUuw,  10  East,  364) ;  or  by  proof 
of  covin  between  the  partner  who  signs  the  bill  or  note,  and  the  party 
who  takes  it  (Ridlttf  v.  Taylor,  13  East,  175).  To  prove  fraud,  it  is 
not,  it  seems,  sufficient  to  show  that  the  holder  took  the  bill  in  pay- 
ment of  the  separate  debt  of  the  partner  (ibid.)  But  the  giving  a  bill 
in  payment  of  the  debt  of  two  partners,  contracted  previously  to  their 
partnership,  with  a  third,  has  been  held  to  be  fraudulent  as  against 
the  third  {Skirreffy.  WUkts,  1  Ea^,  48.  See  Swann  v.  StuU,  7  East, 
3ia  Ex  parte  Bonbonus,  8  Yes. Jun.  543.  Williams  v.  Thomas^ 
6  Esp.  C.  la  15  Yes.  386.  15  East,  10.  Pinkney  v.  Hall,  Salk. 
136.  1  Camp.  106.  384.  403).  In  the  case  of  a  bill  drawn  on  several 
partners,  an  acceptance  by  one  need  not  be  in  the  name  of  the  firm 
(ibid.) ;  but  a  promissory  note  drawn  by  one  of  several  partners  in 
his  own  name  cannot  be  declared  on  as  drawn  by  the  firm,  although 
given  for  a  debt  due  to  the  partnership.  Sijfkin  v.  Walker  &  another, 
2  Camp.  306. 

(1)  [If  one  partner,  in  a  voyage  on  joint  account,  be  autborisM 
by  the  others  to  take  up  money  on  the  credit  of  the  whole  concero, 

■fid 
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PART  *  The  implied  authority  of  one  to  drew  or  accept  a  bill 

IV.         in  the  name  of  the  firm,  may  be  rebutted  by  proof  of  fraud, 

or  of  notice  to  the  party,  that  the  other  partners  would 

Acceptance  by  ncA  be  responsible  for  bills  so  drawn  or  accepted  (/). 
several.  Where  the  action  is  against  A.  and  B.  as  acceptors  of  a 

bill,  and  w9.  suffers  judgment  by  default,  the  signature  of 
A,  must  be  proved  as  well  as  that  ofB.  (m). 

An  admission  by  one  defendant  that  he  accepted  the 
*  231  *  bill  will  not  be  evidence  against  the  co-defendants, 
without  previous  proof  that  they  were  partners  at  the 
time  (n),  and  then  his  admission  of  the  acceptance  in  the* 
name  of  the  firm  will  be  evidence  against  all,  even  al* 
though  the  partnership  was  dissolved  previous  tg  making 
the  admission  (1). 

Where  all  the  partners  except  the  defendant  have  been 
outlawed,  it  is  still  necessary  to  prove  a  joint  acceptance 
by  all ;  but  in  such  a  case  Ld.  £llenborough  held,  that  a 
letter  written  by  that  defendant,  in  which  he  admitted  the 
partnership,  was  evidence  of  the  fact  (o) ;  for  in  an  action 
by  him  against  the  rest  for- contribution,  the  record  in  the 
present  action  would  not  be  evidence  against  the  rest  to 
prove  the  partnership,  and  it  would  be  necessary  to  prove 
the  fact  aliunde. 

The  provisions  of  the  bank-act  do  not  apply  to  a  note 

issued  by  a  mere  commercial  firm,  though  consisting  of 

^  more  than  six  members  (p). 

Proof  of  accep-      Where  the  acceptance  is  by  means  of  an  agent,  the 

i!^nl^^  *"     authority  of  the  agent  must  be  proved  (q).    A  letter  of 

(I)  See  the  preceding  note. 

(^m;  Bayley,  227.    1  Esp.  C.  135. 

(n)  Gray  v.  Palmers,  1  Esp.  C.  135.  fFood  v.  Sraddiek,  1  Taunt. 
104. 

(o)  Sangster  v.  Maxzaredo  &  others,  1  Starkie's  C.  161. 

(p)  Wigon  v.  FowUr  ic  others,  1  Starkie's  C.  459,  and  afterwards 
by  the  Court  of  K.  B.  See  Broughtan  v.  Manchester  WaUr  Works 
Co.  3  B.  &  A.  1. 

(q)  I  Esp.  G.  90.  Chitty,  28.  As  to  proof  of  agent's  authorit>^ 
see  tit.  ^^nt. 


• 

and  draw  bills  therefor  on  a  foreign  house — and  the  partner  take 
up  money  and  draw  a  bill  for  the  same,  directing  it  to  be  charged 
to  the  account  of  all  the  partners,  but  it  is  signea  by  himself  only — 
it  seems  that  such  bill  is  binding  on  all  the  partners :  at  least  equity 
will  enforce  payment  thereof  against  all  the  partners  in  favor  of  the 
payee  of  the  bill,  who  has  trusted  the  money  on  the  faith  of  the 
joint  credit.    Van  Reimsdyk  v.  Kant  ^al.l  Gallison,  630.] 

(1)  [But  see  ante,  p.  45,  noU  {ly^corOra.] 
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attorney  from  A.  as  executor,  enabling  B.  to  transact  the       pakt 
executorship  affairs,  gives  him  an  authority  to  accept  bills  iv. 

of  exchange  drawn  by  a  creditor  relating  to  a  debt  due  .i— «....-.... 
from  the  testator,  so  as  to  make  A,  personally  liable  (r). 
The  agent  who  accepted  the  bill  by  the  authority  of  ano- 
ther, is  a  competent  witness  to  prove  his  authority  (9).  If 
the  authority  was  in  writing,  the  instrument  must  be  pro- 
duced and  proved  {t). 

*  Proof  of  an  acceptance  after  the  bill  became  due  is  *  232 
sufficient  (tt).     Where  anr executor  declares  upon  promises  Timeoficcep- 
to  the  testator,  he  must  prove  an  acceptance  in  ^the  life-  ^^^^' 
time  of  the  testator. 

A  collateral  acceptance  may  be  proved  either  in  writ-  Proof  of  coiia- 
ing(j;),  or  by  evidence  of  an  oral  assent  (y)(l);  and  it  is  J'^^gp**^"^ 
not  necessary  that  the  holder  should  be  privy  to  such  pa- 
rol acceptance  {z).  What  amounts  to  proof  of  an  accep- 
tance is  a  question  of  law,  and  not  of  tact  (a).  If  the  ac- 
ceptance be  by  parol,  the  witness  must  be  produced  who 
heard  the  defendant  accept  the  bill ;  and  ii  it  be  in  writ- 
ing, it  must  be  produced  and  proved ;  and  if  attested 
must  be  proved  by  the  attesting  witness.  In  general,  a 
promise  to  accept  an  existing  bill,  if  made  upon  an  execut- 
ed consideration,  or  if  it  influence  any  person  to  take  or 
retain  the  bill,  is  a  cconplete  acceptance  as  to  the  person 
to  whom  the  promise  is  made  in  the  one  case,  and  the* 

(r)  2  H.  B.  318.    But  see  6  T.  R.  591. 

(9)  Ante,  p.  62. 

(t)  Supra,  tit.  ^ent,  55. 

(u)  5  East,  514,  Wynne  v.  Raikes. 

(x)  1  T.  R.  182. 186.    PtUam  v.  Van  Merap,  3  Burr.  1663. 

(y)  Lundey  v.  Palmer,  2  Str.  1000.    C.  T.  Uardw.  74. 

(z)  Powell  T.  Afonnter,  1  Atk.  611.  5  East,  520.  Where  the  bill 
was  drawn  in  Jamaica  by  A.  on  B.  in  England,  but  a  blank  was 
left  for  the  name  of  the  payee,  and  C.  having  got  possession  of  the 
bill  inserted  his  own  name  as  payee,  held,  that  a  letter  from  B.  with 
ihe  address  torn  off  was  not  evidence  to  riiow  that  C.  was  the  payee 
'  of  the  bill ;  it  was  held  that  the  letter  required  a  stamp.  CnUehley 
V.  Mann^  5  Taunt.  529. 

(a)  1  T.  R.  182.  186.  But  see  Bus  ▼.  Warwick,  2  Staride's  C.  411. 
S.  C.  2  B.  &  A.  113.  p,  undertakes  to  guarantee  wf.'8  debt,  and 
draws  a  biU  on  A»,  which  A,  accepts ;  B,  also  writes  an  acceptance. 
B,  is  not  liable  as  an  acceptor ;  it  is  a  collateral  undertaking  for  the 
debt  of  wf .,  which  must  be  specially  declared  on.  2  Camp.  447. 
Beawee  L.  M.  423. 

(1)  [See  JEfooeiw  ▼.  GriMn.  N.  Chipman's  Rep.  42.    Mayhew  if  al. 


T.  Pnnecj  11  Mass.  Rep. 
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PART        i^rson  influenced  on  the  other  (£),  and  all  the  subsequent 

iv.         parties  in  each  (c). 

■  Where  the  acceptance  is  by  a  letter  collateral  to  the 

Collateral  ac-  bill,  the   letter  must  be  produced,  and  the  hand-writing 

ceptance.         proved  ;  and  evidence  is  also  requisite  to  identify  the  bill 

in  question  with  that  mentioned  in  the  letter. 

An  assurance  by  a  collateral  letter  that  the  bill  shall 
*  233  *  meet  with  due  honour,  is  an  acceptance  (d) ;  and  so  is 
an  assurance  of  the  drawee,  by  letter,  that  tne  bill  shall 
be  duly  honoured  (e).  So  a  letter  by  the  drawee,  stating 
that  the  holder  might  rest  satisfied  as  to  payment,  written 
after  the  bill  was  drawn,  is  an  acceptance  (/).  But  apro^ 
mise  to  accept  a  non-existing  bill  is  no  acceptance  (g)  (1). 
An  indorsee  may  avail  himself  of  that  as  an  acceptance, 
of  which  the  drawer  could  not  avail  himself;  as,  where 
A,   to  give  credit  to  B.  made   an   absolute  promise  to 

(b)  Mane  v.  Presty  4  Camp.  393. 

(c)  Bayley  on  Bills,  78.  5  East,  514.  Pierstm  v.  Durdop^  Cowp. 
!f71.    Mason  v.  Hunt,  Doug.  297.     Clarke  v.  Cock,  4  East,  57. 

(d)  Clarke  v.  Cock,  4  East,  57. 

(e)  PoweU  v.  Monnter,  1  Atk.  611.    5  East,  520. 

(P  Wilkinson  v.  Uatioidge,  Str.  648.  See  also  Wynne  v.  Raikes, 
^  East,  514.    Clarke  v.  Cock,  4  East,  57. 

*    (s)  Johnson  v.  CoUings,  1  East,  98. 

(1)  [In  Coolidge  ^  aL  v.  Payson  fy  al,2  Wheat.  66,  the  Stipreme 
Court  of  the  United  States,  (amrming  the  judgment  of  the  Circuit 
Court  for  the  first  circuit,  2  Gallison,  233,)  decided  that  a  letter 
written  within  a  reasonable  time  before  or  after  the  date  of  a  bUl 
of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and  promis- 
ing to  accept  it — if  shown  to  a  person,  who  afterward  takes  the  bill 
on  the  credit  of  the  letter,  is  a  virtual  acceptance,  binding  on  the 
person  who  makes  the  promise.  S.  P.  MKim  v.  Smith  $f  aL 
1  HalPs  Law  Jounial,  486.  Goodrich  ff  al.  v.  Gordon,  15  Johns.  6. 
In  2  Wheat,  ubisup.  Mr.  C.  J.  Marshall  says,  ^  it  is  not  believed  that 
the  judgment  given  in  the  case  of  Johnson  v.  CoUings,  (1  East,  96], 
would,  even  in  England,  change  the  law  as  previously  establishea. 
In  that  case,  the  promise  to  accept  was  in  a  letter  to  the  drawer, 
and  is  not  stated  to  have  been  shown  to  the  indorser.  Consequent- 
ly, the  bill  does  uot  appear  to  have  been  taken  on  the  credit  of  that 
promise.  It  was  a  mere  naked  promise,  unaccompanied  with  cir- 
cumstances, which  might  give  credit  to  the  bill." 

In  WHson  v.  Clements,  3  Mass.  Rep.  1,  the  Supreme  Court  of 
Massachusetts  held  that  a  promise  to  accept  a  non-existing  bill, 
would  not  operate  as  an  acceptance,  unless  it  were  in  writing,  and 
shown  to  the  person,  who  took  the  bill  on  its  credit,  within  a  rea- 
sonable tifli^ :  And  that  a  bi)l  drawn  tun  years  afterward  in  favour 
of  one  who  took  it  on  the  credit  of  the  promise,  was  not  binding  on 
the  drawee.  See  observations  of  Kent,  C.  J.  in  MEvers  v.  Mason^ 
10  Johns.  314,  and  of  Spencer,  J.  in  Weston  v.  Barker,  12  Johnsj 
f^.    See  also  Storer  v.  Logan  ifal.9  Mass.  Rep.  55.] 
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accept  his  bill,  and  B.  showed  the  letter  upon  the  Ex-       pabt 
change  (A).  iv. 

Where  the  plaintiff,  being  unable  to  prove  the  accep-  _— —....^ 
tance  of  the  defendant  upon  the  bill,  proved,  that  when  Proof  of  coi- 
the  bill  was  taken  to  the  defendant's  house  for  acceptanoe,  J*"J*'  **^*^*^ 
a  clerk  in  the  defendant's   banking-house  answered  that  By  agent, 
the  bill  would  be  taken  up  when  due,  (the  defendant  not 
being  at  home,)  it  was  held  that  the  proof  was  insufficient, 
without  showing  that  the  answer  was  given  by  the  drawee, 
or  his  authority  (t). 

A  direction  on  the  bill  to  another  to  pay  the  sum  out  of 
a  particular  fund  is  an  acceptance  (*).  So  any  words 
written  upon  the  bill  which  do  not  negative  its  request,  as 
"  accepted"  (Z)  "  presented,"  "  seen,"  or  the  day  of  the 
month,  are  prima  facie  a  complete  acceptance.  Even  a 
refusal  to  accept  written  on  a  bill,  will  amount  *  to  an  ac-  "^^ 
ceptance,  if  it  be  shown  to  have  been  done  with  intent  to 
deceive  the  party  who  presented  it,  and  to  delude  him  into 
the  belief  that  the  bill  has  been  accepted  (m). 

Where  the  drawee  said  on  presentment  of  the  bill,  there 
is  your  bill,  take  it,  it  is  all  right,  it  was  held  to  be  nq 
acceptance  (n). 

Where  the  drawee  stated  in  his  letter  ^*  vour  bill  shall 
have  attention,"  the  Court  held  that  the  phrase  was  too 
ambiguous  to  amount  to  an  acceptance,  in  the  absence  of 
evidence  to  show  that  in  mercantile  acceptation  the 
phrase  amounted  to  an  une(|uivocal  acceptance  (o). 


Where  there  is  no  direct  evidence  of  acceptance,  pre-  PresumpUTe 

evidence  of 
acceptance. 


I  sumptive  evidence  may  be  resorted  to  in  prooi  of  the  fact :  *''  *"*^*  ^ 


for  this  purpose,  the  conduct  of  the  parties,  especially  if  it 
be  explains  by  mercantile  usage  and  understanding,  is 
frequently  very  important.  The  fact  that  a  bill  sent  to 
the  drawee  for  acceptance  has  been  detained  by  him,  may 
be  evidence  of  an  acceptance ;  but  according  to  the  usual 

(h)  Per  Ld.  Mansfield  in  Mason  ▼.  Hunt^  Dougl.  299.  Cowp.  571. 
Le  Blanc,  J.  in  Johnson  v.  CoUingSj  1  East,  1(S.  Clarke  v.  Codk, 
4  East,  70.    But  see  MUne  v.  Prest^  4  Camp.  393. 

(i)  Saytr  Y,  Mitekeny  1  Esp.  C7209. 

(k)  Moore  v.  ffi%,  B.  N.  P.  270. 

(I)  See  PiUans  v.  Fan  Mierop,  3  Burr.  1663.  Mason  v.  Hunt, 
Doug.  297.  Powell  v.  Monnier,  1  Atk.  611.  5  East,  220.  Piersou 
V.  Ihrnlop,  Cowp.  571. 

(m)  Bayley,  78.  Rep.  Temp.  Hardw.  75.  But  it  is  no  acceptance 
if  the  drawee  apprize  the  party  at  the  time  that  what  he  had  wfit^ 
^n  was  no  acceptance. 

(n)  Per  Ld.  Kenyon,  1  Esp.  C.  17. 

(o)  Ifees  V.  fFarwiek^  2  B.  fr  A.  113, 
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PAST       course  of  coHunercial  dealiags,  the  mere  neglect  and  si- 
IT.         lence  of  the  drawee>  or  even  a  refusal  to  return  the  bill, 
I  or  its  actual  destruction,  does  not  necessarily  make  the 

drawee  liable  as  acceptor  (p). 

The  acceptance  of  a  bill  of  exchange  imports  a  contract^ 
which  requires  the  assefni  of  the  party ;  and  acts  of  deten- 
tion, disfiguring,  cancellation,  or  even  destruction,  do  not 
^235  necessarily  and  conclusively  prove  *such  assent,  but  are 
capable  of  explanation,  by  evidence  of  the  usual  course  of 
dealing  (f),  and  the  conduct  of  the  parties. 
Proof ofaccep-      Evidence,  it  seems,  is  admissible  to  show  that  a  bill 
tance  by  inif-  ^th  a  cancelled  acceptance  upon  it  has  been  accepted 
by  mistake  (r).     So  proof  may  be  civen  that  a  checque 
has  been  cancelled  by  mistake,  and  it  may  be  returned 
unpaid  («). 

8))  See  the  case  of  Jeunt  v.  Wcard,  %  Starkie's  0.  326.    S.  C. 
.  &  A.  653.    1  Camp.  425.  n.  Bayley,  81.    Mason  v.  Barff^ 
2  B.  &  A.  26,  infra,  (q), 

(q)  Mason  v.  Barf,  2  B.  &  A.  26.  Where  the  usage  was  to 
return  the  bills  accepted,  provided  the  goods  had  been  delivered 
and  the  carrier's  receipt  sent,  and  the  parties  had  made  a  second 
application  to  have  the  bill  accepted  which  they  had  before  sent, 
and  an  answer  was  returned  that  the  invoice  had  not  been  received, 
but  was  expected  shortly,  the  Court  held  that  they  could  not  after* 
wards  treat  the  detention  of  the  bill  as  an  acceptance.  Where  a 
bill  was  drawn  on  the  defendant,  an  executor,  by  a  minor,  to  whom 
a  legacy  was  to  be  paid  by  the  defendant  in  a  few  days,  and  the  biU 
being  left  at  the  executor's  for  acceptance,  he  detained  it  for  a  con- 
siderable time,  and  afterwards  destroyed  it,  Ld.  Ellenborough  ruled, 
that  the  detention  and  destruction  of  the  bill  amounted  to  an  accep- 
tance ;  but  the  Court  of  K.  B.  (Ld.  Ellenborough  dissent.)  afterwards, 
on  a  motion  to  set  aside  the  verdict,  held,  that  inasBOUch  as  it  ap- 
peared from  the  plaintiff's  conduct  that  he  did  not  rely  upon  the 
detention  of  the  bill  as  an  acceptance,  but  had  used  other  means  to 
intercept  the  money,  the  defendant  could  not  be  considered  to  be 
liable  as  an  acceptor  (Jeune  v.  Ward,  2  Starkie's  C.  326.  1  B.  &  A^ 
653).  Where  the  writing  on  the  bill  returned  by  tlie  drawee  is 
illegible,  it  has  been  doubted  whether  it  should  be  declared  on  as 
an  accepted  or  defaced  bill.  Bayley,  88,  89.  Trimmer  v.  Oddity 
Ibid.    Paton  v.  Wittier,  1  Taunt  420.    And  see  ThomUm  v.  Diekj 

4  Esp.  C.  270.  Clavey  v.  Z>ol6tfi,  Ca.  T.  Hard.  278.  Marius,  29, 30. 
BenJUntk  v.  Dorrien,  6  East,  199.  Harvey  v,  Martin,  1  Camp. 
425,  n. 

(r)  Beniinck  v.  Dorrien,  6  East,  199,  senM^.  And  see  Ba^ey, 
88,  89.  Jeune  v.  Ward,  2  Starkie's  C.  326.  Paton  v.  Wtnter^ 
1  Taunt.  420,  3.  Raper  v.  Birkbeck,  15  East,  17.  Femandeyr, 
Glynn,  1  Camp.  426,  n.  contra.  Thornton  v.  Dick,  4  Esp.  C.  270. 
JHmmer   v.   Oddie,  Bayley,  88.     In  the  case  of  Cox  v.  Trof, 

5  B.  &  A.  474,  the  court  decided  that  a  drawee  mi^ht  erase  hw 
acceptance  previous  to  any  communication  of  liis  havmg  accepted 
the  bUi    See  post,  1091. 

(s)  Femandey  v.  Glynn,  I  Camp.  426,  n. 
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By  the  custom  of  London,  the  drawee  of  a  checque       part 

*  coming  through  another  banking-house,  may  retain  it         iv. 
tiir  five  in  the  aiternoon  {t) ;  but  if  a  checque  be  cancelled  — ^—..^^ 
by  mistake,  it  maj  be  returned  unpaid  (u).  •  236 

3dly.  The  performance  of  conoitions  precedent. — 
Whether  an  acceptance  be  absolute  or  conditional  is  a  CoDJitionti 
question  of  law  (j?).     Where  it  is  conditional,  the  plaintiff  wcepunce. 
must  allege  that  the  condition  has  been  performed ;  as, 
where  the  condition  is  thut  a  house  shall  be  given  up  to 
the  acceptor  on  a  day  specified  {y) ;  or  if  the  condition 
has  not  been  performed,  a  legal  excuse  must  be  averred  (z) 
and  proved  accordingly ;  and  matter  of  excuse  cannot 
be  proved  under  an  allegation  of   presentment  (a),  or 
that  the  event  has  happened  upon  which  it  is  to  become 
absolute  (b). 

The  payee,  or  other  holder  of  a  bill,  may  consider  a 
qualified  acceptance  as  a  nullity,  and  cause  the  bill  to 
be    noted ;  but    if  he    note   for  non-acceptance   he   is 

*  precluded  fi*om  afterwards  insisting  upon  the  transactioii  *  237 
as  an  acceptance  (c). 

Where  the  purchaser  of  goods  requested  A»  to  accept  a 
bill  drawn  in  favour  of  the  seller,  and  to  draw  on  B.  for  the 
amount,  and  A.  accordingly  drew  upon  B.  for  the  amount, 
and  B.  lefiised  to  accept  the  bill,  it  was  held  that  the 
drawing  the  bill  by  A.  upon  B.  did  not  amount  to  an  ac- 

ft)  1  Camp.  496,  n.    8tr.  415,  416.  550. 

(u)  1  Camp.  425.    Bayley,  81,  n. 

(x)  Soroat  ▼.  Maith^Sj  I T.  R.  182.  Where  A,  the  joint  consigDee 
offfooas  m  London,  on  being  applied  to  accept  a  bill  for  the  amount, 
refused  to  accept,  because  he  did  not  know  whether  the  ship  would 
arrive  at  London  or  Bristol ;  on  which  B,  the  holder,  agreed  to  leave 
It,  reserving  the  liberty  of  protesting  in  case  A,  did  not  accept ;  and 
on  a  second  application  A,  said  he  would  accept  the  bill  even  if  the 
ship  were  lost ;  held,  that  this  was  a  conditional  acceptance,  de- 
pending  on  two  events,  the  ship's  arrival,  in  London,  or  oeing  lost ; 
and  that  B.  having  the  liberty  of  refusing  such  conditional  accep- 
tance, could  not  afterwards  note  the  bill  for  non-acceptance. 

fyj  See  Swan  v.  Coz^  1  Marsh.  176.    3  Camp.  179.    5  East,  514. 

(zj  Leuon  v.  P%o<^,  Bayley,  187.    BciwtB  v.  JXmm,  5  Taunt.  80. 

(a)  Ibid. 

(b)  Bayley,  44,  n.  c.  Sproat  v.  MsUktw,  1  T.  R.  182.  Maton  v. 
HufU,  Doug.  299.  SmUh  v.  AbiwU,  Str.  1152.  Julian  v.  Sliobrooke, 
2  Wilson,  9.  Pierson  v.  Dunlop^  Cowp.  571.  Where  the  drawee 
of  a  biU,  on  account  of  a  cargo  consigned  to  him,  says  it  will  not  be 
aecepted  till  the  ship  with  the  wheat  arrives ;  upon  arrival  it  is  an 
absolute  acceptance.    MUne  v.  JPrut,  4  Camp.  393. 

(e)  BenHnek  v.  JDorrien,  6  East,  199, 200. 
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PART       ceptance  by  A.  of  the  former  bill)  since  he  did  not  mean  to 
iv.         make  himself  liable  unless  the  bill  he  drew  was  accepted 
and  paid  (/). 


Conditional         The  date  written  above  the  acceptor's  signature  upon  a 
acceptance,      bill  payable*  after  sight  is  prima  facie  evidence  of  the  time 
*        of  acceptance,  although  the  date  be  in  a  different  hand- 
writing, for  it  is  usual  for  a  clerk  to  write  upon  the  bill  the 
word  ''  accepted,"  and  the  date,  and  for  the  drawee  to 
write  his^ame  under  the  date  {g). 

By  the  stat.  1  &  2  Geo.  4,  c.  78,  from  and  after  the  Ist 
day  of  August  1821,  if  a  person  shall  accept  a  bill  payable 
at  the  house  of  a  banker,  or  other  place,  without  further 
expression  in  his  acceptance,  it  shall  be  taken  to  be  a  ge- 
neral acceptance  ;  but  if  the  acceptor  shall  in  his  accept- 
ance fwhich  by  sec.  2  must  be  in  writing  on  the  back  of 
the  bill)  express  that  he  accepts  it  at  a  banker's,  or  other 
place,  and  not  otherwise  or  elsewhere,  such  acceptance 
shall  be  taken  to  be  a  special  acceptance. 
Preientmeot.  In  an  action  against  the  maker  of  a  note  or  acceptor  of 
a  bill,  it  is  unnecessary  to  prove  any  presentment  for  pay- 
^  238  ment  unless  the  bill  or  note  purport  to  be  *  payable,  or  be 
specially  accepted  as  payable,  at  a  particular  place  (A). 
But  if  the  bill  be  so  payable  at  a  particular  place,  present- 

(f)  SmUh  V.  Mssen,  1  T.  R.  269.  The  drawee  says,  if  you  will 
send  your  bill  to  our  counting-house  I  will  give  directions  for  its 
being  accepted ;  this  does  not  amount  to  an  acceptance  unless  the 
bill  be  sent,  3  Camp.  179 ;  5  East,  514 ;  1  Atk.  611. 

(g)  €!lo88op  y.  JcLcobj  4  Camp.  227.    S.  C.  1  Stark.  C.  67. 

(k)  SaundfiTMon  v.  Judgt^  2  H.  B.  509.  And  see  the  cases  in  the 
next  note.  The  acceptors  of  a  foreign  bill  of  exchange  who  after 
presentment  to  the  drawees  for  acceptance,  and  a  refusal  by  them 
.to  accept,  and  protest  for  non-acceptance,  accept  the  same  for  the 
honour  of  the  nrst  indorsers,  are  not  liable  on  such  acceptance  un- 
less there  has  been  a  presentment  of  the  bill  to  the  drawees  for 
payment,  and  a  protest  for  non-payment,  Hoare  v.  Cazeneve,  16 
East,  391. 

In  an  action  agunst  the  maker  4Df  a  note  pa^rable  at  Guildford,  a 
presentment  at  a  banking-house  at  Guildford  is  a  presentment  to 
the  defendant,  although  he  lived  in  London,  Hardy  v.  Woodrooft^  2 
Starkie's  C.  219.  Notice  to  the  acceptor  is  unnecessary,  even  al- 
though the  banker,  at  whose  house  the  note  is  payable,  has  effects 
of  the  acceptor  in  his  hands,  Smitk  v.  TAo/cAer,  4  B.  &  A.  200 ; 
Trtofhtr  v.  Hinton,  4  B.  &  A.  413 ;  Edwards  v.  Dick^  4  B.  &  A. 
212.  8o  in  an  action  by  the  drawer  againt  the  acceptor  of  a  bill 
payable  at  a  bankers,  presentment  there  is  unnecessary,  and  the 
omission  to  present  affords  no  defence,  Rhodes  v.  Gtnty  5  B.  &  A. 
244. 
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meat  must  be  proved,  although  payment  be  not  mentioned       pavt 
in  the  body  of  the  bill  or  note  {%).  iv. 

If  a  note  be  made  payable  at  a  particular  house,  a  de-  - 

mand  there  is  a  demand  upon  the  maker  (k). 

*4thly.  Whef^  a  bill  is  drawn  with  the  payee's  name  in  *  239 
blank,  and  the  plaintiff  inserts  his  own  name  as  payee,  he  identUj  of. 
must  adduce  evidence  to  show  that  he  was  intended  as  the  ^^^^ 
payee  (/). 

(i)  According  to  the  late  decision  iu  the  Honse  of  Lord8.(i2oi0e 
▼.  Yaungj  12  B.  &  B.  165). — Previous  to  that  decision,  where  no 
place  ofpasnnent  was  specified  on  the  bill,  a  special  acceptance  of 
the  bill,  makinj^  it  payable  at  a  particular  place,  was  regarded  by 
the  Court  of  K.  B.  as  a  mere  memorandiun  inserted  for  the  purpose 
of  apprizing  the  holder  where  he  might  apply  for  his  money,  and 
not  88  a  condition  restricting  the  general  liability  of  the  acceptor 
(Fenion  v.  Goundry,  13  East,  459,  S.  C.  3  Camp.  656.  L^on  ▼.  Suf^ 
diuSf  1  Camp.  423).  But  th%  contrary  had  been  decided  in  the  Com- 
mon Pleas  {^^thbrose  y.  Hojnoood,  2  Taunt.  61 ;  and  Cailaghan  v. 
•%2etf,  2  Camp.  R.  549),  where  it  was  held,  that  in  case  of  a  special 
acceptance,  a  presentment  at  the  particular  place  was  necessary 
(see  Huffam  v.  JBUw,  Bayley,  96.  See  also  Sanderson  v.  BotMf,  14 
East,  500 ;  Baylev,  06.  Saundergon  v.  Judgty  2  H.  B.  509).  In 
Gammon  ▼.  SckmoU,  (5  Taunt.  344 ;  1  Marsh,  80),  it  was  hela,  that 
if  a  drawee  accept  the  bill  payable  at  a  particular  place,  the  holder 
is  not  bound  to  receive  it,  but  may  resort  to  the  drawee,  as  in  case 
of  non-acceptance ;  but  that  if  the  holder  accept  it,  the  acceptance 
interposes  a  condition  precedent.  (Ibid.)  Whether  an  acceptance 
be  absolute  or  conditional  is  matter  of  law.  Sproai  v.  Mattkowi^  1 
T.  R.  182. 

Where  the  bill  or  note  is  payable  at  a  particular  place,  apreseut- 
ment  and  demand  must  be  alleged,  unless  a  discharge  be  shown  on 
the  face  of  the  declaration  {Bowes  v.  Howeiy  5  Taunt.  30) ;  and  an 
allegation  that  the  makers  of  a  note  had  become  insolvent,  and  had 
ceased,  and  wholly  deelined  and  refused  to  pay  at  the  place  speci- 
fied any  of  their  notes,  does  not  show  a  discharge  of  presentment 
and  demand.  (Ibid.  34.)  But  see  Howe  v.  BotoeSs  (16  East,  112,) 
where  it  was  held,  that  if  the  makers  had  become  insolvent,  ana 
riiut  up  and  abandoned  their  shop,  it  was  evidence  of  a  dedaratlott 
to  all  the  ^orld  of  their  refusal  to  pay  their  notes  there. 

A  promissory  note,  promising  to  pay  so  much  at  the  defendant's 
banking-house,  must  be  presented  there  (Diekiruon  v.  Botoe$^6  East, 
110).  By  the  acceptance  of  the  bill  the  drawee  recognizes^  and 
adopts  the  place  of  payment  specified  in  the  bill.  Gray  v.  MUner^ 
3  Moore,  90— (J). 

(k)  Saunderson  v.  Judge,  2  H.  B.  509. 

(l)  CnOMey  v.  Mann,  1  Marsh.  29.  8.  C.  5  Taunt.  529.  And 
held,  that  a  letter  from  the  acceptor  promising  to  aocept  the  bill, 
with  the  address  torn  off,  was  not  evidence  to  prof  e  the  fact  (ibid.) 


(1)  [See  cases,  English  and  American,  collected  by  Mr.  Howe,  in 
a  note  to  Roeke  v.  CanmMli  3  Camp.  248.  See  also  CarUy  r.  Fanee, 
17  Mass.  Rep.  389.  2  Phillipps  on  Er.  26, 27— and  Americatt  edi- 
tor's notes.] 

VOL.  ir.  27 
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PAKT  If  a  note  be  made  payable  to  A.  in  trust  for  B.,  A.  k 

IT.  the  legal  owner,  and  may  sue  upon  the  bill  (m). 

Where  a  note  or  bill  is  payable  to  the  bearer,  or  where 

it  has  been  indorsed  in  blank/  the  mere  possession  of  the 
bill  or  note  is  prima  facie  evidence  of  the  property  in  it  (n). 

Proof  of  a  promissory  note  payable  to  A.  £.,  generally, 
is  prima  facie  evidence  of  a  promise  to  A*  B.  the  &tlier,  and 
not  to  A.  B.  the  son,  their  names  being  the  same ;  but 
A.  B.  the  son,  although  described  in  the  declaration 
as  A.  B.  the  younger,  bringing  the  action,  and  being  in 
possession  of  the  note,  is  entitled  to  recover  upon  it  (o). 

If  a  payee  annex  a  i^ondition  to  his  indorsement  before 
acceptance,  the  drawee  who  afterwards  accepts  the  bill  is 
bound  by  the  condition  ;  and  if  the  condition  be  not  per- 
formed, the  right  of  action  reverts  to  the  payee,  and  he  may 
recover  against  the  acceptor  (p). 

A  bill  payable  to  the  order  of  Al,  is  payable  to  A,  if  he 
make  no  order,  and  none  is  to  be  presumed  (9). 
Admissions.  A  promise  to  pay  the  amount  of  a  bill,  or  part-pavment 

•  240  *of  it,  is  an  admission  of  the  acceptance  (e).  An  acknow- 
ledgment by  one  of  several  acceptors,  of  his  own  liability, 
is  not  evidence  against  the  rest  (r)  ;  but  it  is  of  his  own, 
although  made  during  a  treaty  for  negotiation  (5).  Although 
the  defendant  on  being  applied  to  for  payment,  and  with- 
out seeing  the  bill,  desired  the  holder  of  the  bill  to  call 
again,  it  was  held  that  he  might  still  prove  that  his  accept- 
ance had  been  forged ;  but  on  proof  that  he  had  on  former 
occasions  paid  several  similar  bills  drawn  by  the  same  per- 
son, Taylor,  upon  which,  Taylor,  who  was  connected  with 
the  defendant  in  business,  had,  it  was  supposed,  written 
the  defendant's  name,  it  was  held  that  the  defendant  had 
adopted  the  acceptance,  and  was  liable  on  the  bill  {t). 

« 
And  held  also,  that  the  letter,  had  it  been  efficient,  would  have  re- 
quired a  stamp. 

(m)  Smiih  v.  Kendal,  1  Esp.  C.  23J.  6  T.  R.  112.  Evans  y.  Cram- 
Ungton,  Carth.  5.    2  Vent.  309.    Skinner,  264. 

(n)  Per  Ld.  Blansfield,  Doug.  632.  Bayley,  116.  Chitty,  278. 
289.  King  v.  MUsam.  2  Camp.  5.  Paterson  v.  Hardacrt.  4  Taunt. 
115.    13Ves.49. 

(o)  Sweeting  v.  IVwirfer,  1  Starkie*s  C.  106. 

ff)  Rohert^m  v.  Kennngton,  4  Taunt.  30. 

(q)  SmUh  v.  JifClure,  5  East,  476. 

(e)  Jones  v.  Morgan,  2  Camp.  474. 

(r)  2  T.  R.  713.  3  Esp.  C.  60.  4  Em).  C.  226.  Doug.  651.  1 
Esp.  G.  135.    B.N.P.273.    Str.  640. 105L .  12  Mod.  309. 

(s)  1  Esp.  C.  143.  B.  N.  P.  236.  Vid,  infra,  PresumpUve  Evt- 
denee  on  BHis,  • 

(t)  Barber  r.  OingeUy  3  fisp.  C.  60. 
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If  the  acceptance  of  a  bin  appear  on  the  face  of  it  16       i»a»t 
have  been  cancelled,  the  plaintiff  may  still  show  that  it  was  it. 

cancelled  by  mistake  (u). 


Before  the  bill  is  read  the  defendant  may  object  the  want  Productioa  or 
of  a  proper  stamp  (x) ;  or  that  the  note  or  bill  appears  to  ***"• 
have  been  cancelled,  so  as  to  throw  upon  the  plaintiff  the 
burthen  of  giving  evidence  tn  explanation,  as,  to  show  that 
i  the  apparent  cancellation  was  accidental,  or  resulted  from 

mistake  (y).    The  defendant  cannot  insist  on  reading  an 
indorsement  upon  the  *  note,  which  is  no  part  of  the  note  ^  241 
it8eir(z)  ;  and  a  witness  called  to  prove  the  hand-writing 
of  a  maker  of  a  note  cannot  be  cross-examined  as  to  an  in- 
i  dorsement  to  which  there  is  an  attesting  witness  (a). 

The  bill  or  note  is  then  read  in  evidence,  and  must  cor-  Variance. 
I  respond  with  the  record.    In  general,  an  allegation  de- 

scriptive of  the  bill  must  be  precisely  proved,  because  a 
variance  shows  that  the  instrument  produced  is  a  different 
i  one  from  that  declared  on  ;  but  it  is  sufficient  if  an  aver- 

ment, according  to  the  substance  and  effect,  be  substan- 
tially proved  (6). 

In  the  case  of  a  note  payable  by  instalments,  where  the  in  date. 
days  of  payment  are  descnbed  in  tha  declaration,  a  vari- 
ance in  one  of  the  day»  of  payment  is  fatal  (c). 

If  the  bill  be  alleged  to  have  been  made  on  the  drd,  and 
the  bill  produced  beeur  date  on  the  6th,  the  variance  is  not 
material ;  and  it  is  unnecessary  to  prove  that  the  bill  was 
really  made  on  the  3rd  (d).  But  a  variance  from  the  date 
of  tlie  bill,  as  alleged  in  the  declaration,  is  fatal  (e). 

A  variance  as  to  the  names  of  parties  is  fatal,  where  the  '°  aftmaii 
allegation  operates  as  a  description  of  the  bill ;  but  other- 
wise, as  it  seems,  where  it  merely  relates  to  the  names  of 
the  parties  to  the  action,  who  might  have  pleaded  the  mis- 

• 

(u)  Raper  v.  BiMtck^  15  East,  17. 

(x)  See  tit.  Stamp,  ^  infra, 

(y)  See  Ba^  v.  Birkhtek,  15  East,  17 ;  and  see  Vol.  I.  p.  329. 
As  to  the  cniestion  whether  a  drawee  can  cancel  his  acceptance 
before  re-delivery,  see  BtmHndt  v.  Dorrieny  6  East,  199. 

(z)  Stone  V.  MeUalf,  1  Starkie's  C.  53.  S.  C.  4  Camp.  217. 

(a)  Ibid. 

(h)  See  tit.  Variamee, 

(e)  WeU$  V.  GirUngy  3  Moore,  79.    1  Oow,  31, 

(d)  2  Camp.  307.  n.  And  see  Paamore  v.  Mrih^  13  East,  517, 
where  the  note  was  issued  and  indorsed  by  the  payee,  who  dSe4 
before  the  day  of  the  date. 

(e)  Coxon  v.  Lyon^  9  Camp.  907.  n.    Fitzg.  130. 
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VAST       nomer  in  abatement,  provided  the  identity  be  proved  ( H. 

IV.         Where  a  bill  was  alleged  to  *  have  been  arawn  by  Crouch^ 

(no  party  to  the  action)  and  the  bill  itself  appeared  to  have 

•  242  heen  drawn  by  Couchj  the  variance  was  held  to  be  fatal  (^). 
Variance  in  And  where  in  an  action  against  three  as  the  ipakers  of  a 
names.  note,  the  declaration  alleged  it  to  have  been  made  by  Wil- 
liam Austin,  Robert  Strobell,  and  .William  Shuuiff^  of 
whom,  the  two  latter  were  outlawed  in  the  action,  and  the 
bill,  on  the  trial  against  the  third,  appeared  to  have  been 
drawn  by  William  Austin,  Samuel  Strobell,  and  jVilliam 
Shiriliffy  the  variance  was  held  to  be  fataL  In  this  case, 
no  evidence  was  given  to  prove  the  identity  of  the  par- 
ties (A).  *  But  where  the  declaration  was  against  Thomas 
Ray  and  others,  as  the  joint  makers  of  a  note,  and  Thomas 
Ray  suffered  judgment.by  default,  and  the  note  was  prov*- 
ed  to  have  been  signed  by  J.  Hodgson  for  Rowes,  J.  Hodg* 
son,  Rey  &  Co.,  and  the  real  name  of  the  partner  was/o&n 
iZey,  it  was  objected  that  Thomas  Ray  the  party  sued  was 
not  a  partner  ;  but  proof  beine  given  that  John  Rey,  the 
party  mtended  to  be  sued,  had  actually  been  served  with 
process,  and  was  a  co-partner  with  the  other  defendants, 
the  variance  in  the  christian  names  was  held  to  be  immate- 
rial, and  the  variance  in  the  surnitmes  KjAy  and  Key  was 
held  to  be  immaterial,  their  pronunciation  being  similar  (i). 

Where  an  action  was  brought  by  Willis,  as  the  payee  of 
a  note,  and  on  production  the  note  was  payable  to  Wil- . 
lison,  evidence  was  admitted  on  the  part  of  the  plaintiff  to 
show  that  she  was  the  party  really  meant,  and  to  explain 
the  mistake  {k). 

*  243      *  A  declaration  alleging  a  note  to  have  been  made  by 

A.  and  B.  is  not  satisfied  by  evidence  of  a  note  given  by  A, 

(J)  See  tit.  Varianet ;  and  see  BaugMon  v.  iWre,  3  Camp.  39. 
Maycr,!^.  of  SULffordy,  Bolton^  1  B.  &  P.  40.  The  general  rule 
iseeniB  to  be,  that  if  the  identity  of  the  parties  be  proved,  a  vari- 
ance in  their  names  is  immatenal.  [See  JSLr,  Howe's  note  to  jBov^- 
hm  V.  Frere^  3  Camp.  30.] 

(g)  WkUuM  V.  Bennett,  3  R  Sl  P.  559. 

(h)  Gordon  v.  JhuHn,  4  T.  R.  611. 

(%)  Dickenson  v.  Bowes,  16  East,  110.  A  description  of  the  plain- 
ti£&  as  executors  and  trustees  of  A.  B.  is^mere  surplusage;  the  bill 
being  payable  to  them  in  the  name  of  a  firm  which  they  had  as-^ 
sumed,  AguUar  v.  Moses,  2  Starkie's  C.  499.  If  presentOMBnt  be 
alleged  to  have  been  made  when  the  bill  was  due  and  payable, 
the  day  alleged  under  a  vulelteef  will  not  be  material,  although  it 
be  on  a  Sunday.    Bynntr  v.  Rnssd,  1  Bing.  23. 

(k)  WiUis  V.  BarreU,  9  Starkie's  P.  39.  Note,  the  dechiration 
alleged  a  promise  to  pay  Willis,  by  the  name  of  Willison.  As  to  the 
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alone,  to  secure  a  partnership  debt  (/) ;  but  it  would  be  part 

otherwise  if  A,  prefixed  to  his  signature,  ^^  for  //.  and  B."  (m).  ^  iy« 
Proof  tb^t  others  joined  with  the  defendants  in  drawing, 


accepting,  or  indorsing  the  bill,  is  immaterial  under  the  Variance  in 
general  i^ue,  but  is  pleadable  in  abatement  (n).  ^"11*'^*  *^  ^*** 

An  undertaking  to  provide  for  the  acceptance  of  a  bill 
is  not  a  promissory  note  (o). 

An  allegation  that  a  bill  is  payable  to  A,^  is  proved  by  a 
bill  payable  to  the  order  ot  A.  (p). 

It  is  essential  that  the  bill  read  in  evidence  should  agree  in  legal  effect, 
in  legal  effect^  as  well  as  in  words,  with  that  specified  in  the 
declaration;  (1)  and  therefore,  where  the  bill  proved  was 
drawn  in  Dublin  for  payment  in  currency,  but  there  was 
nothing  in  the  declaration  to  show  that  Irish  currency  was 
meant,  the  variance  was  held  to  be  fatal  {q).  The  omis- 
sion of  the  word  sterling  is  immaterial  (rj.  Where  the 
variany  arises  in  consequence  of  any  artinoe  in  framing 
the  Kit,  as  by  the  introduction  of  some  words  in  small  cha- 
racters, or  by  the  use  of  illegible  marks  (s)  ^  for  the  purpose  *  244 
of  deceit,  the  variance  is  also  immaterial  (t). 

Where  the  declaration  was  on  a  bill  of  exchange,  and  Vatiance  in 
the  instrument  given  in,  evidence  contained  the  word  aU  ^•i*'  ®®»^*- 
inserted  before  the  drawee's  name,  it  was  held  that  it  was 
no  variance  («). 

An  allegation  that  the  bill  was  subscribed  by  the  proper  Allegation  of 
hand  of  the  drawer  must  (it  seems)  be  supported  by  evi-  ««»»«««. 
dence  of  his  hand-writing  (x). 

admissibility  of  parol  evidence  to  remove  a  latent  ambiguity,  sea 
tit.  Pimd  Evidtnce, 

(I)  2  Camp.^.  15  East,  7. 

(m)  1  Camp.  403. 

■ 

(n)  Mountstephen  v.  Brooke,  1  B.  &  A.  234.  And  see  RiehardM 
T.  HtaHuTy  1  B.  &  A.  29 ;  and  Eoaru  v.  Leuru,  1  Will.  Saund, 
891,  d.  n. 

(o)  Peake's  C.  24,  SckoUy  v.  Walahf. 

(p)  Smith  V.  JlfacZure,  5  East,  476. 

(q)  Kearney  v.  King,  2  B.  &  A.  201.  (r)  Ibid. 

(9)  AHan  y.  Jlfototon,  4  Camp.  115. 

(i)  Where  the  word  at  was  inserted  before  the  drawer's  name, 
the  instrument  was  held  to  have  been  properly  described  as  a  bill 
of  ezehange.    SkiMewiHh  v.  Stevem^  1  Camp.  407. 

(u)  Dougl.  651. 

(x)  Tamen  qu.  Where  the  declaration  alleged  their  own  proper 
hands  beins  thereunto  subscribed,  and  it  appeared  that  the  bill  was 
subscribed  by  one  in  the  name  of  the  firm,  it  was  doubted  whether       • 
the  rariance  was  fatal.    2  Camp.  305,  ^  n<le  fupro,  228. 


K^ 


(1)  [See  Ante,  p.  84,  noU  (1).} 


244 


BILLS  OF  EXCriANGE.— PRIMARY  LIABILITY. 


Variance. 


Indorseoents. 


PART  An  allegation  that  the  bill  was  directed  to  the  defendant, 

lY,  '  is  not  supported  by  proof  of  a  bill  drawn  payable  to  the 
..__  drawer's  order  at  a  certain  place  named,  although  the  de- 
Direction,        fendant,  when  it  was  presented  there,  wrot^  his  name  upon 

it  as  the  acceptor  (y). 
Consideration.      Where  the  allegation  was,  that  the  bill  Was  for  value  re- 
ceived  in  leather,  and  the  evidence  was,  that  it  was  for  value 
delivered  in  leather,  it  was  held  to  be  no  variance  (z) ;  but 
if  the  bill  be  drawn  in  the  usual  form  for  value  received, 
([which  means  by  the  drawer)^  and  the  declaration  allege 
it  as  value  received  by  the  drawee^  the  variance  is  mate- 
rial (a). 
Delivery.       ,      It  seems,  that  an  allegation  of  the  delivery  of  the  bill  to 
the  payee  may  be  rejected  as  surplusage  (b). 
*  245      If  the  acceptance  of  the  bill  be  unnecessarily  allesed  *  in 
an  action  against  the  drawei,  it  must  be  proved  as  laid  (c). 
Where  the  writing  of  the  drawee  upon  the  bi|^  is  not 
legible,  it  has  been  doubted  whether  it  is  to  be  consici^red 
as  an  accepted  or  as  a  defaced  bill  {d). 

Indorsements  unnecessarily  alleged  must  be  proved  (e). 
If  there  be  no  date  to  the  indorsement,  a  variance  from  the 
allegation,  that  the  bill  was  indorsed  before  it  became  due, 
will  not  be  material  (/). 

Upon  a  declaration  against  B.  as  an  indorser  of  the  bill, 
it  appeared  in  evidence  that  the  bill  had  been  indorsed  to 
B.  in  blank,  and  that  B.  without  writing  his  own  name,  had 
converted  the  blank  indorsement  into  a  special  indorsement 
to  the  plaintiff,  and  it  was  held  that  B,  was  not  liable  as  in^ 
dorser  {g). 

Although  the  declaration  allege  a  presentment  by  a  per- 
son specified,  it  is  sufficient  to  prove  a  presentment  by 
another  (A).  A  variance  as  to  the  time  of  presentment  and 
acceptance  is  not  material,  even  although  the  bill  be  paya- 
ble after  sight  (t).  * 

(y)  Gray  v.  MUner,  2  Starkie's  C.  336. 

(z)  Bayley,  16^  n.    Jones  v.  MarSy  2  Camp.  305. 

(a)  Highmore  v.  Primrose,  5  M .  &  S.  65. 

(b)  Smith  V.  Madure,  5  East,  476.  7  T.  R.  596. 

(c)  2  Camp.  474. 

(d)  Bayley,  88.    Chitty,  204,  n.  9.    6  East,  199.    1  Taunt.  420, 

(e)  Waynam  v.  Bend,  1  Camp.  175.    R,  ▼.  Slfeveiu,  5  East,  244. 
mUiamson  v.  Mison,  2  East,  446.    Peppin  v.  Sdomon,  5  T.  R.  496, 

(f)  Yottii^  V.  WrigU,  1  Camp.  139. 

(g)  Vincent  v.  HMock,  1  Camp.  442. 
(h)  Boehm  V.  QampbeU,  1  Gow's  C.  55. 
(i)  Forman  v.  Jacob,  1  Starkie's  C.  46. 


freaentmenL 
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The  indorsee  of  a  note  or  bill,  in  an  action  against  the        part 
maker  or  acceptor^  must  prove,  1st,  the  making  of  the  note,         iv. 
or  the  drawing  and  acceptance  of  the  bill  by  the  defendant.  ..— ......^ 

2d]yf  presentment  J  where  necessary.-    These  proofs,  and  the  Indorsee  «. 
efiect  of  variance,   have   been  already  stated.     3dly,  he  «na^«'«*c- 
must  prove  his  own  title  to  it  by   transfer ;  and  4thly,  m 
some  instances,  must  show  that  he  gave  value  for  it. 

*  3dly.  His  title  to  the  bill.— In  the  first  place  it  must  *  246 
appear  from  the  bill  itself  that  it  is  a  negotiable  instrument,  Title  by  trans- 
which  is  a  pure  question  of  law  (Jc) ;  and  next  he  must 

prov«  that  the  bill  or  note  has  been  transferred  to  him. 

Where  the  bill  or  note  is  not  payable  to  the  bearer,  but  Transfer  by 
to  a  particular  person,  or  to  f\is  order,  an  indorsement  in  >"<^""«™en^' 
writing  made  by  that  person,  or  by  his  authority,  is  essen- 
tial to  the  transfer  ;  and  therefore  evidence  of  that  person's 
hand-writing,  or  of  another  person  proved  to  be  his  author- 
ized agent,  is  essential  to  prove  the  transfer  (ly 

*  Where  all  the  indorsements  through  which  the  plain-  *  247 
tiff  claims  are  special,  they  must  all  be  alleged  and  proved  indorsement. 
by  evidence  of  the  hand-writing  of  the  different  iridorsers, 

or  of  admissions  on  the  part  of  the  defendant  (m). 

(k)  3  Burr.  1523. 1526. 1528.  But  see  Grant  v.  Vaughan^  3  Burr. 
1516,  where  Ld.  Mansfield  left  this  question  to  the  jury.  ( Vid, 
infroj  tit.  Custom,)  A  bill  or  note  payable  on  a  contingency  cannot 
be  declared  on  as  a  negotiable  mstrument  {HaussouUier  v.  Hartsincke^ 
7  T.  R.  733.  CiMis  v.  BmmtUy  1  H.  B.  313.  HUl  v.  Halford, 
2  B.  &  P.  413.  Blanckenhagen  v.  Blundell,  2  B.  &  A.  417.  See 
Ihier  y.  Bridgman^  2  East,  359.  Carlos  v.  Fancowi^  5  T.  R.  482. 
CoUfnan  v.  Cooke^  Willes,  393).  An  instrument  acknowledging  the 
receipt  of  an  acceptance,  and  containing  an  undertaking  to  provide 
for  it,  is  not  a  promissory  note,  and  requires  a  receipt  stamp  (Scholty 
v.  Walshyy  Peake's  C.  24.  See  ffilliamson  v.  Bennett,  2  Camp.  417 ; 
also  Leeds  v.  Lancashire^  Ante,  p.  77,  in  the  note).  If  a  note,  befoce 
it  is  signed,  be  indorsed  with  a  memorandum  that  it  shall  be  void 
on  the  happening  of  a  contingent  event,  it  is  not  within  the  stat.S 
&  4  Ann.  c.  9  ( HarUey  v.  Wilkinson,  4  Camp.  127).  But  a  defeazance 
indorsed  by  the  payee  oh  the  instrument  is  no  part  of  the  contract, 
unless  proved  to  have  been  made  at  the  same  time  [Stone  v.  Metcalf, 
1  Starkie's  C.  53).  /  promise  to  p<m,  signed  by  two  persons,  is  a 
joint  and  several  note  (Marsh  v.  frardj  Peake's  C.  130.)  [Hunt  v. 
AdamSf  6  Mass.  Rep.  519.  ace.]  A  note  pavable  to  A,  only,  without 
the  words,  bearer  or  order,  is  a  valid  note  (Smith  v.  Kendal,  1  Esp. 
C.  231.  6  T.  R.  123.  BurcheU  v.  Slocock,  2  Ld.  Raym.  1545.  Moor 
V.  Paine,  C.  T.  Hard.  288).  A  request  to  pay  152.  out  of  half-pay 
wfaicli  will  becofne  due  in  January,  is  not  a  promissory  note.  (Stevens 
y.  Httt,  5  Esp.  247.)  And  see  Evans  v.  Underwood,  1  Wils.  262. 
Jenny  v.  Herle,2  Ld.  Raym.  1362.  1  Str.  591.  Josselwi  v.  L^^cier, 
aO  Mod.  294.  316. 

(I)  Skinn.  411.    1  Atk.  282.    2  Burr.  674.    3  East,  482. 

(m)  See  Sidford  v.  Chambers,  1  Starkie's  C.  326. 
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TAKt       ^   Where  the  first,  or  any  subsequent  indorsement,  is  made 
IV.  in  blank,  the  indorsee  may  claim  immediately  under  that 

— — ««~-^  indorsement,  although  after  the  blank  indorsement  there 
be  one  or  more  special*  indorsements  (n).  Where,  how- 
ever, the  intermediate  indorsements  are  alleged  in  the 
declaration,  they  must  all  be  proved  (o),  even  although 
they  were  upon  the  bill  at  the  time  oi  acceptance  {p). 
The  hand-writing  of  the  first  indorser  must  be  proved,  al- 
though he  was  the  drawer  (f),  and  although  his  name 
was  on  the  bill  at  the  time  of  acceptance  (r) ;  and  there- 
fore the*  indorsee  of  a  bill  payable  to  a  fictitious  payee 
cannot  recover  against  the  acceptor,  unless  be  can  prove 
that  the  acceptor  knew  thajt  the  payee  was  fictitious,  or 
that  the  money  found  its  way  into  nis  hands  (s). 
248      *  Proof  that  the  indorsement  is  in  the  hand-writing  of 

Proof  of  trans-  auQjij^r  person  of  the  same  name  with  the  payee  is  not 
sufficient,  for  it  is  a  forgery,  and  a  title  to  the  Inll  cannot 
be  derived  through  the  medium  of  forgery  (i).  Neither 
can  an  indorsee  recover  where  it  appears  that  the  first  in- 
dorsement (through  which  he  must  derive  his  title)  was 
made  upon  an  usurious  consideration  {uS* 

by^rbaniT*         An  indorsement  by  a  trader  after  nis  bankruptcy   is 
"  '"^  *  |food,  if  he  has  received  value  {x).     An  accommodation 

(n)  1  B.  &  P.  658.  4  Esp.  C.  210.  1  Esp.  C.  180.  Smith  v.  ClarlUf 
Peake's  C.  235.    Bayley,  48. 

(o)  1T.R.654.    6Esp,4a 

(p)  1  T.  R.  654.  6  Esp.  4a  In  Jmes  v.  Radford^  1  Camp.  83, 
Ld.  EUenborough  is  stated  to  have  held,  that  an  indordemenrin  such 
a  case  by  one  person  in  the  name  of  himself  and  a  supposed  partner, 
was  evidence  against  the  acceptor  after  the  indorsement,  to  prove 
the  partnership,  which  was  disputed  at  the  trial ;  this,  however, 
cannot  be  supported  without  ^oing  the  full  length  of  contending 
that  the  acceptance  operates  as  an  admission  of  the  regularitv  of 
the  indorsement  altogether.    See  Carmck  v.  Ftdtery,  Doug.  653.  n. 

(q)  Macpherson  v.  Tkoyles,  Peake's  C.  20.    Doug.  650,  653. 

(r)  6  Esp.  43.  1  T.  R.  654.  Doug.  633.  Peake's  C.  225.  3  T. 
R.  175, 176.    4T.R.  28. 

(g)  1  Camp.  130.  3  Bro.  238.  Co.  B.  L.  184, 5.  1  H.  B.  313. 569. 
625.  CuHen,98.  Ot(«on  v.  Mnet  &  another,  3  T.  R.  481.  2H.B. 
187.  211.  The  plaimiiTin  such  case  may  declare  as  on  a  bill  paya- 
ble to  the  bearer  (3  T.  R.  481.  1  H.  B.  569. 625.  2  H.  B.  187.  21L 
288.  298 ;)  or,  femhU,  as  on  a  bill  payable  to  the  order  of  the  drawer, 
or  on  a  count  stating  the  special  circumstances.    Ibid. 

(t)  Mead  v.  Young,  4  T.  R.  28,  by  three  Justices,  Ld.  Kenyon,  C. 
J.  diasetiHetite, 

(u)  Lowe  v.  MttTzaredo,  1  Starki^s  C.  385. 

(x)  Smith  y.  Pickering,  Peake's  C.  50.  Qu.  as  to  the  indorse- 
ment of  a  bill  by  ona  partner  after  Ae  bankruptcy  of  his  co-fartoer. 
Ramihottom  v.  CaJtor,  1  Starkie's  C.  228. 
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bill,  payable  to  the  order  of  the  drawer,  does  not  pass  to       fart 
the  assi^ees,  and  therefore  an  indorsement  for  value  after         ir. 
the  bankruptcy  will  confer  a  right  of  action  (y).     Where  , 

the  bill  was  payable  to  a  person  deceased,  the  plaintiff  Proof  of  traji»- 
may  derive  a  title  to  it  by  proof  of  an  indorsement  by  his  **'• 
executor  or  administrator  (z).    Where  the  bill  is  paya-  ^^r »«  weciu 
ble  to  fi.,  or  order,  for  the  use  of  C,   and  B.  indorses 
to  'D.  for  value,  D.  may  recover  on  the  bill,  since  B.  had  Traitft • 
the  legal  interest,  and  C.  but  an  equitable  interest  in  the 
bill  (at 

If  the  property  in  the  bill  vest  in  a  feme  sole,  who 
marries,  the  plaintiff  must  prove  an  indorsement  by  the 
husband  (&),  even  although  the  husband  permit  *  her  ^  349 
to  trade  as  a  feme  sole  (a) ;  but  where  she  indorses  in 
the  name  of  the  husbana,  the  jury  may,  in  some  instan- 
ces, presume,  from  the  particular  circumstances  of  the 
case,  that  she  was    the   authorized  agent  of  the   bus*  indorMintnt 
band  (e) ;  and  where  a  note  was  made  payable  to  Mrs.  ^J  ^^  «iA» 
Carter,  and  she  indorsed  it  in  that  name,  and  in  an  action 
by  an  indorsee  agsdnst  the  maker,  the  latter  proved  that 
she  was  the  wife  of  Cole,  and  it  was  proved  that  when  the 
note  was  presented  to  the  defendant  for  payment,  he  had 
promised  to  pay  it,  it  was  left  to  the  jury  to  presume,  that 
the  wife  had  authority  from  the  husband  to  endorse  the 
note    in   the  name    by  which  she  was    known  to  the 
world  (/).     It  is  no  defence  to  an  action  against  the  ac-  ByaninOnt^ 
ceptor,  that  an   indorsement  essential  to  the  plaintiff's 
title  was  made  by  an  infant  (g)  (1)« 

(y)  1  Camp.  46.    3  East,  321.    12  East,  656. 

(z)  3  Wilson,  4.    See  tit.  Executor. 

(a)  Evana  ▼.  CraiUtngfon,  Carth.  5.    See  2  Vent.  307. 

(h)  Ctmnor  v.  Martin^  Str.  516.  cited  3  Wils.  5.  MUs  v.  Wiaiam, 
10  Mod.  160.  24a 

(d)  Barhw  v.  Bishop^  1  East,  432. 

(e)  Ibid.     Vide  supra,  tit.  •%»!#,  57. 

Cf)  Cotes  V.  Davtff,  1  Camp.  485. 

(g)  Taylor  V.  CVoAer,  4  Esp.  187.  Bayley,  58.  AlUieugh  he 
was  the  payee  of  the  bill  {Jones  v.  Darch  &  others,  4  Price,  300). 
Note,  in  that  case  the  defendant  knew  that  the  payee,  who  had 
indorsed  the  bill  before  acceptance,  was  an  infant,  aee  WtUiams  v. 
Carth.  140. 


(1)  [An  in&ntmi^  indorse  a  negotiable  note  made  payable  to 
himsen^  so  as  to  transfer  the  property  therein  to  the  indorsee,  for  a 
valuable  consideration.  A/ightingale  v.  WUhinttton,  15  Mass.  Rep. 
273.] 

^OL.  II.  2vS 
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PART  An  admission  by  an  indorser  of  his  indorsement,  is  not, 

IV.         it  seems,  evidence  against  the  acceptor  (a). 

An  averment  that  the  payee  by  his  indorsement  direct- 


Proof  of  trans-  ed  the  amount  of  the  bill  to  be  paid  to  A.  B.,  is  satisfied 
^*''  by  proof  of  an  indorsement  directing  the  payment  to  the 

order  of  •^.  B.  for  the  payment  to  his  order  is  in  eflfect  a 
payment  to  him  (b) ;  and,  conversely,  an  indorsement  di- 
recting the  payment  to  be  made  to  Ji.  B.j  may  be  alleged 
*  250  as  a  direction  to  pay  to  A.  B.  *  or  order  (c),  since  that  is 
the  legal  import  of  the  indorsement. 

A  special  indorsement  of  a  bill  contains  in  itself  an  ab- 
solute transfer  of  a  bill  {%) ;  but  an  indorsement  in  blank  is 
mere  prima  fade  evidence  of  transfer  [k) ;  and  therefore  if 
A.  the  payee  of  a  bill,  indorse  it  in  blank,  and  B.  set  the 
bill  accepted,  A,  may  still  maintain  an  action  op  the  bill, 
for  B.  might  act  either  as  agent  or  assignee,  anB  not  hav- 
ing filled  up  the  indorsement,  and  thereby  made  the  bill 
payable  to  himself,  it  is  to  be  presumed  that  he  acted  as 
agent  (/)^. 
By  dcUvery.  Where  the  bill  or  note  is  payable  to  the  bearer,  or  has 
been  indorsed  in  blank,  possession  is  prima  facie  evidence 
of  delivery  (w)  and  ownership  (n).  Consequently,  where 
several  sue  as  the  indorsees  of  a  bill  indorsed  in  blank, 
they  are  not  bound  to  prove,  either  that  they  are  partners, 
or  that  the  bill  has  been  indorsed  to  them  jointly  (o) ;  but 
where  a  bill  specially  indorsed  to  K.,  was  by  his  direction 
indorsed  in  blank,  and  delivered  to  L.  &  Co.,  it  was  held 
that  two  of  the  firm  of  L.  &  Co.  could  not  conjointly  with 
a  stranger  support  an  action  as  indorsees  of  the  bill,  with- 
out some  proof  of  transfer  by  L,  &  Co.  to  the  plaintiffs, 
either  by  indorsement  or  delivery  {p), 

(a)  Hemmings  v.  Robinson,  Barnes,  436.  Bayley,  223.  But  see 
2  £sp.  C.  647,  8.  The  signature  of  a  party  may,  it  has  been  said, 
be  proved  by  an  admission  which  would  be  evidence  affainst  the 
party  who  made  it.    2  T.  R.  613.    1  Esp.  60.    4  £sp.  226. 

(b)  Smiih  V.  Jkf'Ourc,  5  East,  476.    Fisher  v.  Pomfret,  Carth.  403. 

(c)  Str.  557.  More  v.  Manning,  Com.  Rep.  311.  Edie  v.  East 
India  Company,  2  Burr.  1216.    1  Bl.  R.  295.  S.  C. 

(i)  Pothier^  Contrai  du  Change,  Part  I,  c.  2,  s.  23,  24. 

(k)  Smith  v.  Pickering,  Peake's  C.  50.  Clarke  v.  Pigot,  1  Salk. 
126.  130. 

(I)  Clarke  v.  Pigot,  1  Salk.  126.    12  Mod.  192.  S.  C. 

(m)  The  property  in  bills  is  not  transferred  by  mere  indorsement, 
without  delivery,  which  must  be  averred.  R.  v.  Lamhton  &  others, 
5  Price,  442. 

(n)  Ord  V.  Portal,  3  Camp.  239.    King  v.  MiUomy  2  Camp.  5. 

(•;  Ord  V.  Portoi,  3  Camp.  239. 

(p)  MsukeU  V.  JBnneary  1  «tarkie's  C.  486. 
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Where  an  indorsee  of  a  bill  recovered  against  a  prior       part 
indorser  (also  an  indorsee  of  the  bill),  who  then  brought  iv. 

an   action  against  the  acceptor,  he  was  non-suited  *for  .-^— ^_ 
want  of  a  receipt  for  the  money  paid  by  him  to  the  indor-  Proof©f  uans- 
8ee(9);  but  it  would  have  been  sufficient  to  show  that  he  J'^,., 
had  paid  the  money.  *^^ 

Where  a  note  was  given  by  .4.  to  B.  to  secure  a  debt, 
and  was  assigned  by  B.  to  C.  with  directions  not  to  nego- 
ciate  it,  as  he  should  want  it  for  the  purpose  pf  settling 
with  A. ;  it  was  held  that  C.  could  not,  after  a  settlement 
between  A.  and  B.,  and  without  a  redelivery  of  the  note, 
maintain  an  action  against  A.  (r). 

Where  the  bill  or  note  is  payable  to  A.  and  B.,  who 
are  not  partners,  the  indorsement  of  both  must  be  prov- 
ed (s). 

An  indorsement  by  one  of  several  partners  in  the  part-  By  partners, 
nership  name  will  be  sufficient,  if  the  partnership  be  prov- 
ed, since  an  authority  may  be  implied  {t). 

(q)  Mendez  v.  Carreroon^  1  Ld.  Raym.  742.  But  this  was  on  proof 
of  a  custom  amongst  merchants  to  produce  a  receipt  for  the  money 
so  paid ;  and  Ld.  Holt  held  that  it  would  have  been  sufficient  to 
prove  that  he  had  paid  the  money.  In  the  above  case  (the  record 
nas  been  consulted)  the  plaintiff  did  not  declare  on  the  bill  as  indor- 
see, but  specially  alleged  his  payment  of  the  money  to  the  subse- 
quent indorsee,  on  the  default  of  the  acceptor.  Where,  however, 
an  indorser  has  been  compelled  by  a  subsequent  indorsee  to  take 
up  the  bill,  he  may  still  sue  as  indorsee  of  the  bill  against  the  prior 
parties.  See  Dedh  v.  Serwonters,  1  Lut.  886 ;  and  the  observations 
of  Lawrence,  J.  in  Cowley  v.  Dunhp,  7  T.  R.  571 »  who  considered 
the  point  as  settled  by  the  case  of  Death  v.  Serwonters,  that  the  right 
to  sue  as  indorser  was  not  lost  by  indorsement,  the  bill  being  re- 
turned to  the  indorser ;  and  therefore  that  i£A.  indorsed  to  B.,  and 
B.  to  C,  and  C.  to  D.,  who  returned  the  bill  to  C,  the  latter  might  « 

recover  as  indorsee  of  the  bill.  And  see  CaUow  v.  LatDrefice^ 
3  M.  &  S.  97,  ^  infra ;  and  where  he  declares  upon  the  bill  as  in- 
dorsee, proof  of  payment  does  not  seem  to  be  essential,  unless  per- 
hapa  where  the  plaintiff  has  indorsed  the  bill  specially. 

(r)  1  Bos.  &  Pull.  398. 

fs)  Carvick  v.  Vickery,  Doug.  653.  n.    Bayley,  55. 

(t)  Supra^  229,  n.  (k).  So  if  one  partner  transfer  in  the  name 
formerly  used  by  the  partnership,  WtUiamson  v.  Johnson,  1  B.  &  C. 
147 ;  2  D.  &  R.  281.  Where  the  plaintiff  claimed  through  the  in- 
dorsement of  E.  S.  the  payee  of  the  bill,  and  proved,  that  a  person 
calling  himself  £.  5.  came  to  Cadiz,  having  the  bill  in  his  posses- 
sion, and  also  a  letter  of  introduction,  proved  to  be  genuine,  which 
purported  to  be  given  to  a  person  introduced  to  the  writer  as  E.  S^ 
and  also  another  bill  of  exchange  drawn  by  the  writer ;  and  idso, 
that  that  person  resided  at  Cadiz  ten  days,  during  which  tinfe 
he  visited  the  plaintiff,  and  indorsed  the  bilfto  him,  and  received  a 
'letter  of  credit  from  him,  held,  that  this  was  evidence  of  identity, 
sufficient  to  warrant  a  verdict  for  the  plaintiff,  BuiOuUy  v.  Btifter, 
9B.&C.434;  see  Jlfeodv.  Foutiirf  4 T. R. 28. 
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TA&T  Evidence  of  an  offer  by  the  defendant  to  give  another 

IT.         bill  supersedes  the  proof  of  an  indorsement  (u). 
■  *  4thly  Value. — ^The  holder  of  a  bill  indorsed  in  blanks 

*  252  or  payable  to  bearer,  is  not  prejudiced  by  a  defect  in  the 
Pnofof Tftlue.  title  without  his  knowledge,  but  he  must  in  general,  in 

such  case,  prove  that  he  has  given  vctlue  for  the  bill ;  and 
therefore  it  is  no  defence  to  an  action  on  a  bill  or  note  to 
prove  thai  it  was  lost  by  the  owner,  or  giolen  from  him, 
provided  the  plaintiff  can  show  that  he  gave  a  valuable 
consideration  for  it(<r).  So  if  the  bill  has  been  extorted 
by  duress,  the  plsuntiff  must  prove  that  he  gave  some  va- 
lue for  it  (y).  So  where  the  bill  has  been  obtained  from 
the  drawer  bv  fraud  (z) ;  but  the  defendant  ma^  defeat 
the  holder's  claim  by  proof  that  he  had  notice  oi  the  de- 
fect (a). 

Bankers  who  have  given  acceptances  for  a  customer 
beyond  the  cash  balance  in  their  hands,  hold  all  collateral 
securities  for  value  (i),  and  may  recover  against  an  accom- 
modation acceptor,  although  the  customer  who  had  pre- 
viously deposited  the  bill  with  them,  had  it  in  his  hands 
when  it  became  due,  and  had  agreed  to  deliver  it  up  for  a 
valuable  consideration,  instead  of  which  he  redelivered  it 
to  the  plaintiffs  (c).    So,  although  they  had  delivered  it  to 

*  253  the  payee  when  it  became  due  to  procure  *  payment,  and 

it  remained  in  his   hands  till  his  bankruptcy,  and  then 

passed  into  the  hands  of  his  assignee  (i{). 
Vftioeb  An  acceptor  cannot,  by  mere  notice  to  the  plaintiff)  and 

Bifect  of  DO-     tfithout  throwing  suspicion  on  his  title,  compel  him  to 

(u)  Bosanquei  v.  .^ndemm,  6  Esp.  C.  43;  1  T.  R.  654,  ff  infra. 

(x)  MiUer  v.  Race,  1  Burr.  453.    Law9on  v.  Weston,  4  Esp.  56. 
*  Grant  v.   Vawkan,  3  Burr.  1516.    1  Bl.  R.  485.    2  Show.  235. 

1  Salk.  126.  Anon.  I  Ld.  Raym.  738.  Peacock  v.  Bhodes,  Doug. 
632.  Patergon  v.  Hardaere,  4  Taunt.  114.  So  bank-notes  cannot 
be  followed  by  the  legal  owners  into  the  hands  of  bona  fide  holders 
for  a  valuable  consideration,  without  notice ;  and  therefore  where 
^  trader,  after  bankruptcy  and  a  commission,  procured  bank-notes 
in  exchange  for  bills,  and  by  these  bank-notes,  through  an  agent 
unknown  to  the  defendants  (bankers),  redeemed  a  bill  of  exchange 
in  their  hands,  it  was  held  that  the  assignees  could  not  recover. 
Lowndes  v.  Anderson,  13  East,  130.  S^  also  Soiowums  v.  The 
Bank  of  England,  13  East,  135,  n. ;  and  tit.  Bankrupt. 

(y)  Duncan  v.  ScUt,  1  Camp.  100. 

(z)  Rees  v.  Marquis  ofHeadfort,  2  Camp.  574. 

(a)  See  the  cases  above  cited,  note  (x). 

(h)  Bosanfuet  v.  Dudman,  1  Starkie's  C.  1. 

(e)  Ibid. 

fd)  Bmce  v.  Hurly,  1  Starkie's  C.  93. 
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prove  value  {e){l).     According    to    the   practice  of  the        part 
Court  of  Common  Pleas,  the  defendant  must  give  notice  of         iv. 
his  intention  to  call  upon  the  plaintiff  to  prove  that  he        ■ 
gave  value  for  the  bill  (/).    In  the  King's  Bench  it  is  not 
necessary  to  give  such  notice,  althou^  it  is  usual,  and 
proper  to  do  so.     Whether  such  notice  has  or  has  not 
been  given  according  to  the  present  practice  {g)y  the  plain- 
tiff is  not  bound  to  enter  upon  proof  of  consideration  as 
part  of  his  original  case,  or  until  suspicion  has  been  cast 
upon  his  title,  either  upon  cross-examination  of  his  wit- 
nesses, or  b^  proof  on  the  part  of  the  defendant  (A). 

II.  The  liability  is  of  a  secondary  and  conditional  na-  Serondary  iu« 
ture,  and  consequent  upon  the  default  of  the  maker  of '''^'*^* 
a  note  or  acceptor  of  a-  bill,  that  is,  where  the  action  is 
brought. 

1st.  By  the  payee  against  the  drawer  of  a  bill.     2dly.  Payee  against 
By  an  indorsee  against  the  drawer  or  indorser  of  a  bill,  or  ***•  d'^wer. 
against  the  indorser  of  a  promissory  note. 

Ist.  By  the  payee  against  the  drawer  of  a  bill ;  here 
the  plaintiff  must  prove  (t),  1st.  The  drawing  of  the 
bill.  2dly.  Due  presentment.  3dly.  The  drawee's  or 
*  acceptor's  default.  4thly.  Notice,  or  facts  which  excuse  ♦  254 
the  want  of  notice,  to  the  drawer ;  and  in  some  cases, 
5thly.  A  protest. — 

Ist.  The  drawing  of  the  bill  is  usually  established  by  Drawing  of  tbt 

5 roof  of  the  drawer's  hand-writing,  or  by   proof  of  the  bill. 
rawing  in  his  name    by  an  authorized  agent.     Where 
there  are  several  drawers,  it  must  be  proved  that  they 
all  signed  the  bill,  or  gave  authority  for  the  drawing  of  it 
in  their  joint  names  (A;). 

2dly.  Presentment. — As  the  liability  of  the  drawer  or  p,oof  ofpre* 
indorser  is  of  a  secondary  nature  only,  (for  he  undertakes  Mntment. 

(e)  Reynolds  v.  ChttUe,  2  Camp.  596. 

(f)  Pattrson  y.  Hardaere,  4  TauDt.  114. 

(g)  A  contrary  course  was  adopted  by  Ld.  EUenborough  (Detou- 
ney  y.  AfU^dlj  1  Starkie's  C.  4^) ;  but  the  preADt  practice  ap- 
pears to  be  more  convenient,  since  it  frequently  happens  that  the 
defendant  is  unable  to  impeach  the  plaintiff's  title,  and  then  the 
proof  of  consideration  becomes  unnecessary. 

(h)  Reynolds  v.  ChetUe,  2  Camp.  596.  Paterson  y.  Hardacrej 
4  Taunt.  114.    Humbert  y.  Ruding,  Chitty  on  BillSj  512. 

(i)  As  to  the  production  of  the  bill,  vide  supra,  227. 

(k)  Vide  suprtij  Proof  of  acceptance,  p.  229. 


(1)  [An  indorsement  is  prima  facie  evidence  of  having  been 
made  for  fuU  value,  and  it  is  Incumbent  on  the  other  party  to  show 
It  to  be  oth^nrise.    Riddle  v.  MandeviUe,  5  Cranch,  ^.] 
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PA&T        to  p&y  the  amount  upon  the  default  of  the  maker  or  ac- 
ly.         ceptor,)  it  is  necessary  to  aver  and  prove  that  due  dili- 
gence has  been  used  for  the  purpose  of  procuring  payment 


Proof  of  pre-     uom  the  maker  or  acceptor  u);  and  hence  it  is  to  be  ob- 

tesuoept.  served,  that  an  allegation  bi  due  presentment,  and  a  refu- 
sal to  pay,  will  not  be  satisfied  by  evidence  that  the  maker 
or  acceptor  could  not  be  fpund  when  the  note  or  bill  was 
due  (m). 

For  DftTmenL  ^  presentment  may  be  either  for  acceptance  or  pay- 
ment. Where  the  bill  is  payable  at  a  certain  date,  a  pre- 
sentment for  payment  must  be  proved  to  have  been  made 
on  the  last  day  of  grace,  whether  the  bill  be  an  inland  or 
foreign  one  (n).  4 

A  bill  payaole  at  a  banker's  must  be  presented  within 
the  usual  banking-hours  (o) ;  but  where  the  bill  is  pay- 
*255  able  *at  the  house  of  a  private  tradesman,  the  presentment 
need  not  be  made  within  banking  hours.  In  such  case  it 
has  been  held,  that  a  presentment  at  eight  in  the  evening  is 
not  unseasonable  {p)i  and  a  presentment  at  any  time  in 
the  day  or  evening  is  sufficient,  if  an  answer  be  given  by  an 
authorized  person  {q). 

Time  ot  Where  the  bill  is  payable  at  fighty  or  within  a  certain 

time  after,  it  must  be  presented  within  a  reasonable  time  (r). 
No  precise  rule  has  been  laid  down  defining  the  limits 
allowed  for  presentment  in  such  cases,  the  Courts  having 
cautiously  avoided  the  fixing  any  certain  time,  even  in 
respect  of  an  inland  bill ;  and  it  has  been  said,  that  no  pre- 
cise rule  can  be  laid  down  upon  the  subject  («)•    The  ques- 

(l)  3  Burr.  677^.    2  H.  B.  565.    [Beny  v.  Robinsony  9  Johns.  121.] 

(m)  hteson  v.  PigfM,  cited  Bayley,  187. 

(n)  4  T.  R.  152.  Tasael  v.  Letois,  Ld.  Ray.  743.  ^nderion  v. 
Becky  16  East,  248.  Days  of  mce  are  not  allowed  where  the 
bill  is  payable  on  demand  (Cbitw,  146).  A  checque  received 
on  one  day  should  be  presented  u>r  payment  on  the  next  day. 
2  Camp.  537. 

(0)  Parker  v^Chrdorty  7  East,  385.  Elford  v.  Ttedy  1  M.  &  S. 
28.  And  it  win  not  be  inferred  from  the  circumstance  of  the  bill 
beinff  presented  by  a  notary,  that  it  had  before  been  duly  presented 
within  banking-hours.    Ibid, 

(p)  2  Camp.  527. 

(q)  GameU  v.  fFoodcocky  1  Starkie's  C.  475.  See  also  Henry  v. 
Lety  2  Chit.  Rep.  124. 

(r)  MuUman  v.  WEsrutnOy  2  H.  B.  565.  And  see  Darhithire  v. 
Parker,  6  East,  3.  2  H.  B.  565.  See  Fry  v.  HiUy  7  Taunt.  3^. 
SembUy  presentment  on  the  fourth  day  in  London,  when  drawn  at 
the  distance  of  twenty  miles  from  London,  is  within  a  reasonable 
time.  .  Ibid.    And  see  Goupy  v.  Hardeny  7  Taunt  159. 

(»)  Per  Eyre,  C.  J.  in  Muilman  v.  ITEguinOy  2  fl.  B.565;  and 
per  Heath,  X  and  Gibbe,  C.  J.  Goupy  v.  Harden^  7  Taunt.  159. 
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tion  of  reasonable  time  in  this,  as  in  all  other  cases,  appears        part 
to  be  a  mixt  question  of  law  and  of  fact  {()  ;  but  in  the  late  ly. 

case  of  Fry  v.  Hi//,  the  Court  seem  to  have  considered  it  «_._««« 
to  be  a  question  for  the  jury(l).  It  has  been  held,  how- 
ever, that  a  plaintiff  is  not  guilty  of  laches  in  sending  a 
foreign  bill,  payable  after  sight,  into  circulation  beiore 
acceptance  {u)j  and  in  keeping  it  in  circulation  without  . 
acceptance,  so  long  as  the  respective  holders  found  con- 
venient. 

A  checque  payable  on  demand  need  not  be  presented 

(t)  Darbuhire  v.  Parker,  6  East,  3.    See  the  rule,  tn/ra,>  258. 

(u)  Gouptf  \^ Harden,  7  Taunt.  159.  S.  C.  2  Marsh.  454,  in  an 
action  by  the  indorsee  against  the  indorser ;  and  in  Mailman  v. 
lyEguino,  2  H.  B.  565. 

(1)  [In  Mwood  v.  Clark,  2  Greenleaf,  249,  Mellen,  C.  J.  says, 
*'  what  is  a  reasonable  time,  within  which  an  act  is  to  be  performed, 
when  a  contract  is  silent  on  the  subject,  is  a  question  of  law." 
S.  P.  ISlis  V.  Paige,  1  Pick.  43.  In  cases  of  bills  of  exchange  and 
notes,  the  reasonableness  of  demand  and  notice  is  now  considered, 
in  New  Hampshire,  as  a  mere  question  of  law,  though  until  recent- 
Iv  it  was  otherwise.  Haddock  v.  Murray,  1  N.  Harap.  Rep.  140. 
When  the  facts  are  agreed  on  or  proved,  it  is  a  question  of  law 
whether  demand,  notice,  &:c.  are  within  a  reasonable  time.  Fur^ 
man  v.  Haskin,  2  Caines'  Hep.  369.  Bryden  v.  Bryden,  1 1  Johns. 
188.  WhiiweU  if  al.  v.  Johnson,  17  Mass.  Rep.  453.  In  Pennsylvania, 
it  is  said  in  several  cases,  that  what  constitutes  reasonable  notice  is 
matter  of  fact  for  the  jur^  to  determine.  Robertson  v.  Vogle,  1 
Dallas,  255.  MaUory  v.  Kinvan,  2  Dallas,  192.  Warder  v.  Carson% 
Exors.  ibid.  2^  1  Yeates,  531.'  Ball  v.  Dennison,  4  Dallas,  165. 
Bank  ofJVbrth  America  v.  PetHt,  ibid.  129.  In  one  case,  however. 
McKean,  C.  J.  says,  what  is  reasonable  notice,  where  the  parties 
fa've  in  the  same  city,  or  near  to  each  other,  is  now  settled  to  be 
matter  of  law,  though  the  strictness  required  in  England  has  not 
obtained  in  Pennsylvania.  Bank  of  JV.  America  v.  McKnight,  I 
Yeates,  147. 

In  New  Jersey,  the  question  whether  reasonableness  of  notice  is 
to  be  decided  by  the  court  or  by  the  jury  seems  not  to  be  settled, 
Flerris  v.  Sajcton,  1  Southard's  Rep.  1.  In  Maryland,  the  court 
decide  this  question.    Philips  v.  M^Ctirdy,  1  Har.  &  J.  187. 

The  strict  rule  of  the  Enghsh  law  respecting  non-payment  of  bills 
has  not  prevailed  in  North  Carolina.  What  shall  be  reasonable 
notice  depends  on  the  local  situation  and  respective  occupations  and 
pursuits  of  the  parties — of  which  it  seems  the  court  are  to  judge. 
London  v.  Howard,  2  Hayw.  332.    Austin  v.  Rodman,  1  Hawks,  195. 

In  Kentucky,  reasonable  diligence  in  giving  notice,  &c.  is  matter 
of  law  to  be  decided  by  the  court.  Dodge  v.  Bank  of  Kentucky,  2 
Marsh.  616.    JSTobU  v.  Bank  of  Kentucky,  3  Marsh.  264. 

See  Ta^  v.  Bryden,  8  Johns.  173,  and  Field  v.  Mckerson,  13 
Haas.  Rep.  131,  where  the  question  of  reasonable  notice  seems  to 
have  been  considered  as  a  mited  question  of  law  and  fact. 

See  on  this  subject,  Ante,  Vol.  L  p.  414  to  425.}  * 
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PART 


Presentmenty 
where. 


Proof  of 
defaulu 


*  lill  the  day  after  that  on  which  it  is  given,  it  is  sufficient 
to  send  it  for  presentment  by  the  next  day's  post  (x). 

If  a  holder  of  a  bill  payable  after  sight  keep  it  without 
either  presenting  it  or  putting  it  into  circulation,  he  is 
guilty  of  laches,  and  cannot  recover  (y). 

Proof  of  presentment  of  a  bill  to  a  banker's  clerk  at  the 
clearing-house,  is  sufficient  (z).  If  the  bill  has  been  accept- 
ed by  the  agent  of  the  drawee,  who  is  abroad,  it  must  be 
presented  to  that*agent  for  payment  (a). 

If  a  note  be  made  payable  at  a  particular  house,  a  de- 
mand of  payment  at  that  house  is  a  demand  on  the  maker  (6). 
Where  a  note  was  made  payable  at  the  house  of  C,  who 
was  the  banker  of  A.y  and  in  the  course  of  business  was 
indorsed  to  C,  it  was  held  that  it  was  unnecessary  to  make 
any  demand  upon  the  maker  (c).  If  the  maker  or  acceptor 
be  dead,  the  note  or  bill  should  be  presented  to  his  repre- 
sentative, if  he  lives  within  a  reasonable  distance  {d)  (l). 

3dly.  The  default  of  the  drawee  or  acceptor. — ^Where  a 
bill  is  payable  so  many  days  after  sight,  the  plaintiff  must 
prove  a  presentment  for  acceptance  (e).  But  in  other  cases 
it  is  sufficient  to  prove  a  presentment  for  payment  when 

(x)  7  Taunt.  3^ ;  aird  see  the  rule  WiUiams  v.  SmUh,  2  B.  &  A. 
497,  9f  infra,  p.  258. 

(y)  2  H.  B.  565. 

(z)  2  Camp.  596. 

(a)  Phillips  V.  AgUing  &  others,  2  Taunt.  206. 

(h)  Saunderson  v.  Judge,  2  H.  B.  509.    Batott  v.  Howe,  5  Taunt.  90. 

(c)  Saunderaon  v.  Judge,  2  H.  B.  509.  In  that  case  the  note  was 
made  paycJ^le  at  the  bamier's  merely  by  means  of  a  memorandum 
indorsed  at  the  foot ;  and  the  court  were  of  opinion  that  the  aver- 
ment of  a  presentment  according  to  that  note  was  unnecessary. 

(d)  Baylcy,  95.  (e)  Chitty,  122. 

(1)  [So  if  the  indorser  of  a  note  be  dead  at  the  time  it  becomes 
payable,  and  there  are  executors  or  administrators  known  to  the 
holder,  notice  of  non-payment  must  be  given  to  them.  Merchants 
Bank  v.  Birch's  Exars.  17  Jolms.  25.  But  where  a  note  fell  due  the 
22d  December,  and  the  indorser  died  at  sea  on  the  12th  December, 
but  his  death  was  not  known  to  the  holder  until  March  following, 
and  the  will  was  not  proved,  nor  letters  testamentary  granted  until 
April ;  it  was  held  that  a  notice  of  non-payment  left,  at  the  time,  at 
the  dwelling  house  of  the  indorser,  his  last  place  of  residence  in 
New-Yorkj  and  also  sent  to  his  family,  who  had,  a  short  time  before, 
removed  into  the  country,  was  sufficient  to  support  an  action  against 
the  executors  of  the  indorser,  without  showing  notice  to  them  of 
the  non-pajrment,  ibid.  S.  P.  Stewarts  v.  Bden^s  Exors.  2  Caines* 
Rep.  121.  See  Price  v.  Young,  1  Nott  &  McCord,  438,  Hde  v. 
Bwrr,  12  Mass.  Rep.  86.] 
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the  bill  becomes  due,  and  a  lefoaal  to  pay  {f\ ;  but  if  a       pabt 
preyious  acceptance  be  unnecessarily  ^allegeo,  it  seems         nr. 
that  it  must  be  proved  {g).    It  is  sufficient  to  prove  a  pre- 


sentment for  acceptance,  and  a  refusal  to  accept  at  any  •SST 
time  before  the  bill  becomes  due,  for  upon  the  dishonour  Pn^f  of 
the  drawer  becomes  liable  (A)  immediately  (1)  It  is  also  ■•"towot  tnd 
si^cient  to  show  that  the  drawee  refused  to  accept  accord-  ^  ^"^ ' 
ing  to  the  form  of  the  bill ;  and  evidence  is  inadmissible 
for  the  purpose  of  proving  that  the  mode  of  payment  im-o- 
posed  would  have  been  equivalent  to  a  payment  according 
to  the  t&rms  of  the  UH  (»)•  The  plaintiff  must  prove  that 
the  refusal  came  from  tne  defendant,  it  is  not  sufficient 
therefore  to  produce  a  witness  who  went  to  the  drawee's 
residence,  and  was  there  told  by  same  one  that  the  bill  would 
not  be  honoured  (A). 

4thly. — Notice  to  the  drawer  (/). — ^The  general  rule  is  Wotica. 
that  tt^  plaintiff  must  prove  that  he  has  used  due  diligence  ''^'*^'^* 
in  giv'mg  notice  of  the  default ;  and  whether  due  diligence 
has  been  used  is  a  question  of  law,  but  dependent  on  facts, 
such  as  the  situation  of  the  parties,  their  places  of  abode, 
and  the  fiicility  of  communication  {m\{2). 

It  is  sufficient  to  prove  that  the  defendant  had  due  notice  ^7  whom, 
from  any  party  to  the  bill  (n)  (3).    If  the  drawer  receive 

(^  B.  N.  P.  909.  BriM  v.  Purrier,  cited  3  East,  483.  AOItn- 
gaUMY.  CXoiier,  3  East,  481.    See  Macariy  v.  Bomnff,  3Str.  949. 

(g)  Jones  V.  Morgan,  2  Camp.  474.  But  a  subsequent  promise  to 
pay  would  be  evidence  of  an  acceptance.    Ihid, 

fh)  B.  N.  P.  269.  BrMi  v.  Purrier,  cited  3  East,  48a  BaUin- 
gaUs  V.  Glostorj  3  East,  48].    See  Maearhf  v.  Barrow^  2  Str.  949. 

(%)  Bothm  V.  Oorcioty  1  Camp.  43S.  n. 

(k)  Cheek  ▼.  Bopery  5  Eep.  C.  175. 

(I)  Dalgleish  v.  Weaiherhyy  2  Bl.  R.  747. 

*  (m)  Per  LawTence,  J.  Darbishirt  v.  Pafiser^  6  East,  3.  2  Camp. 
602.  TinddL  v.  Brown^  1  T.  R.  J67.  But  see  Ld  Kenyon's  opinion, 
Jlttten  V.  Shepherd,  6  East,  14,  n. ;  and  see  the  rule,  p.  958.  Ab- 
Uce  to  the  acceptor  in  an  action  against  the  drawer  of  a  bill,  paya« 
ble  at  a  particular  place,  is  unnecessary,  Edwards  v.  Diek,  4  B^  & 
A.  212. 

(n)  2  Camp.  177.  Rosher  v.  JEteran,  4  Camp.  87.  Jameson  v. 
Smnion,  2  Camp.  373.  Wilson  v.  Swahei^  1  Starkie's  C.  74.  But 
see  Ex  parte  Barclay,  7  Yes.  jun.  598 ;  and  Tindal  v.  Browny  1  T. 

(1)  [SUrry  V.  BMnson,  IDsLj,  11.  WaUontfoi.  v.  LmngtfoL 
3  Mass.  Rep.  557.  Lenox  v.  book,  8  Maas.  Rep.  400.  JMwen  v. 
FrankUn,  3  Johns.  202.  Weldon  y.  BudCy  4  Johns.  144.  Taan  v. 
Le  Gaux,  1  Yeates,  204.    IFtniArop  v.  Pi^poon,  1  Bay,  468.  ace.] 

(9)  [See  Ante,  p.  265,  note  (1 ).] 

(3)  [Notice  by  the  drawee,  who  has  refused  to  aecept  the  ViB,  ift 
VOL.  n.  29 
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PART        due  notice  from  his  own  indoraee,  he  is  liable  *  to  a  snbse- 
IT.         quent  indorsee,  from  whom  he  received  no  direct  notice  (o). 
Upon  the  guarantee  of  the  price  of  goods  to  be  paid  for 


Time  oH 


Proof  of  no-     by  bill,  it  was  held  that  notice  of  dishonour  should  be 
Uce.--  given  both  to  the  drawer  and  to  the  party  who  guaranteed 

y  w  om.        g^^  payment,  unless  both  were  bankrupts  {p) 

Notice  of  dishonour  may  be  given  immediately  on  the 
refusal  io  pay,  without  waiting  to  see  whether  the  bill  will 
be  taken  up  in  the  course  of  the  day  (9).  The  general  rule 
as  to  time,  is,  that  if  the  parties  live  in  the  same  town^ 
notice  shall  be  given  the  next  day ;  if  in  different  places, 
by  the  next  day's  post  (r)  (1).    Where  the  holder  received 

R.  167.    In  that  ease  time  bad  been  given  to  the  maker  of  the  note. 

1  See  Haslttt  v.  Potdtney,  1  Nott  &  BTCord,  4{I6.     Brower  v.  FFooUn, 

2  Taylor,  7a    Stafford  v.  Yaies,  18  Johns.  327.] 

fo)  Jameson  v.  Swinhn^  2  Camp.  373. 

{p)  2  Taunt.  206. 

{q)  3  Camp.  193.  And  see  Wrighi  v.  Shaweross,  2  R  &  A.  501. 
ti.  [Buasard  v.  Levtringf  6  Wheat.  102.  Stud  v.  BreUy  I  Pick.  40L 
ace] 

(r)  H'UKama  v.  Smith,  2  B.  &^  A.  496,  where  the  nde  was  lai^ 
down  that  notice  of  thedishonom*of  biUsmustbe  given,  or  present- 
ment made,  by  the  post  on  the  day  foHowing  that  on  which  the 
party  receives  the  bills,  or  notice  of  the  dishonour ;  and  the  Court 
said,  that  if  it  were  to  be  the  next  practicable  post,  difficalt  <}uestions 
of  fact  would  often  be  raised,  and  uncertainty  would  anse,  from 
peculiar  local  situations.  Where,  therefore,  country  bank-notes 
^vere  received  on  Friday,  and  transmitted  partly  by  the  Saturday 
and  partly  by  the  Sundinr's  post,  so  that  both  were  received  in 
London  on  Monday,  ana  were  presented  on  Tuesday  and  dis- 
honoured, the  Court  held  that  the  holder  had  not  been  guilty  of 
laches,  although  he  had  received  the  notes  several  hours  before  the 
post  went  on  on  Friday  {Ibid.  And  see  JKndal  v.  Brown,  1  T.  R. 
167;  PuMord  v.  Maxwdl,  6  T.  R.  52;  and  Wright  v.  Shawcrosa,  2 
B.  &  A.  501).  It  has  been  doubted  whether  it  is  sufficient  that  the^ 
drawer  should  have  had  notice  in  as  many  days  as  there  are  inter- 
mediate indorsers  between  himself  and  the  plaintiff.  {Marsh  v.  MaT- 
xcdty  2  Camp.  210,  n.  Cor.  Ellenborough,  C.  J.  1811,  negant.  Cvd- 
hr  V.  Boddy,  Chitty,  406,  Cor.  Ellenborough,  C.  J.  1814,  aj/b-m,) 
And  a  special  case  was  afterwards  reserved  upon  the  point.  Tur-- 
ner  v.  Leach,  ibid.  See  Jll*  Queen  v.  Furquhar,  11  Ves.  478. ;  if  infra , 
269. 

not  sufficient — ^he  not  being  a  party  or  chargeabhr  in  virtue  of  the 
bill.  Stanton  $f  at.  v.  Blossom  (r  at.  14  Mass.  Rep.  116.  Notice  or 
demand,  kowever,  may  be  given  or  made  by  a  notary.  Hartford 
Bank  v.  Redman,  3  Conn.  Rep.  489.  Shed  v.  BreU,  1  Pick.  401.] 

(1)  fVhiiweU  ^  aL  v.  Johnson,  17  Mass.  Rep.  453.  Shed  v.  BreU, 
1  Pick.  401.  Ireland  v.  Kw,  11  Johns.  231.  Dodge  v.  Bank  of  Ken- 
tn^y,  2  Marsh.  616.  Jtok{nson  v.  Ames,  20  J^lms.  146.  ace.  See 
lH>8ti  p.  269,  note  (1).] 
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notice  of  the  dishonour  on  Sunday,  notice  by  him  by  Tues-  pakt 

day's  post  was  held  to  be  sufficient  (*).     Where  the  dis-  iv. 
honour  was  on   Saturday  *at  nine,  the    notice    to  the 


plaintiff  on  Monday,  at  Knightsbridge,  b^  his  banker,  *  259 
and  notice  by  the  plaintiff  to  the  indorsee  in  Tottenham-  Proof  of  bo- 
court-road  on  Tuesday,  it  was  held  to  be  sufficient  (<).  tice.— Time. 
Notice  by  a  letter  put  into  the  two-penny  post-office 
after  five  o'clock  in  the  afternoon  of  tne  day  after  that 
on  which  the  party  knew  of  the  dishonour,  was  held 
to  be  insufficient  {u) ;  and  where  the  letter,  in  the  usu- 
al course,  would  reach  the  defendant  on  the  evening 
of  the  day  following  that  on  which  the  bill  was  disho- 
noured, it  was  held  to  be  sufficient,  although  the  parties 
resided  within  a  short  distance  of  each  other  {x).  Where 
notice  was  given  to  a  Jewish  indorser  on  the  8th,  which 
was  a  great  Jewish  festival,  it  was  held  that  it  was  not  ne- 
cessary for  him  to  give  notice  by  the  general  post  till  the 
9th  (y).  Where  the  indorser,  living  in  Holborn,  gave  no- 
tice to  the  indorsee  living  at  Islington,  by  nine  the  next 
niffht,  it  was  held  to  be  reasonable  notice  {z). 

Where  a  bill  is  dishonoured  abroad,  notice  by  the  first 
direct  and  regular  mode  of  conveyance,  whether  it  be  an 
English  or  a  foreign  ship,  is  sufficient ;  the  holder  is  not 
bound  to  send  sucn  notice  by  the  accidental,  though  ear- 
lier, conveyance,  of  a  foreign  ship  (a). 

It  is  not  necessary  to  prove  a  notice  in  writing  (b).  It 
is  sufficient  to  prove  a  reasonable  endeavour  to  give  notice, 

(sj  Wright  V.  Shawcrossy  2  B.  &  A.  501.  n. 

(t)  Haynes  v.  Birks,  3  B.  &  P.  599. 

(u)  2  Camp.  206.  Bayl.  125.  Scott  v.  Liffard,  9  East,  347.  And 
see  LangdaU  v.  Trimmer^  15  East,  291.    [See  post,  p.  269,  note  (1).] 

(x)  2  Gamp.  633. 

(y)  Ibid.  602. 

W^z)  2  Taunt.  224.  And  see  HiUon  v.  Shejokerd,  6  East,  14,  n. 
here  there  were  Ave  mdoraers,./I.J}.  C.  JD.jE.al]  living  near  Lon- 
don, notice  of  dishonour  on  the  same  day  to  E.  and  on  the  next  to^ 
D.,  wira'held  to  be  sufficient.  A  bill  is  received  by  a  traveller  for* 
llie  plauitid^,  who  transmits  to  his  principal ;  the  bill  being  disho- 
noured, the  latter  writes  to  his  traveller  to  inquire  from  whom  he 
received  it,  and  on  receiving  the  requisite  information  fivea  notice 
to  ti^  defendants,  held  to  be  sufficient,  Bcddwin  v.  Rtchardton^  I 
B.  &  C.  245. 

(a)  MuUman  v.  D'Egvino,  2  H.  B.  565. 

fb)  Cros$v.  Smiffi^  1  M.  &  8.  545*. 
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PART       by  sending  an  agent  to  the  drawer's  country  house,  who 
lY.         used  his  endeavours  to  give  the  notice  (c)  (!)• 
.  *  To  prove  a  notice,  it  is  sufficient  to  show  that  a  letter, 

«  260  announcing  the  dishonour,  and  directed  to  the  defendant, 
Proof  of  no-  was  put  into  the  proper  post-office  {d)  (2) ;  or  that,  such  a 
tiea«— By  the  letter  was  left  at  the  defendant's  house  (e).  Notice  by  a 
''****•  letter  put  into  the  two-penny  post,  has  been  deemed  to  be 

sufficient,  although  the  parties  lived  within  a  short  distance 
of  each  other  (/) ;  but  it  should  appear  that  the  letter  was 
put  into  the  receiving-house  in  sufficient  time  to  be  deliv* 
ered  to  the  party,  according  to  the  course  of  the  post,  with- 
in the  time  of  legal  notice  {g).  And  in  the  case  of  a  fo- 
reign bill  also,  the  delivery  of  a  letter  at  the  post-office  has 
been  held  to  be  sufficient  evidence  of  notice  (A).  Where 
there  is  no  post,  it  is  sufficient  to  prove  that  notice  was 
sent  by  the  ordinary  mode  of  conveyance  (t)  (3). 

Where  a  bill  was  drawn  in  Jamaica  in  favour  of  A,  who 
remained  there  after  the  dishonour  of  the  bill,  it  was  held 

(e)  As  where  such  agent  went  to  the  drawer's  counting-house  on 
two  successiTe  days,  during  hours  of  business,  knocked  there,  and 
made  sufficient  noise  to  be  heard  by  persons  within,  and  waited 
there  several  minutes,  the  inner  door  being  locked.  Cross  v.  SmUk, 
1  M.  &  8.  545. 

(d)  Pothier,  148.  Bayl.  119.  3  H.  Bl.  509.  Setm  v.  lAJford,  9 
Cast,  347.    1  Camp.  246. 

(e)  1  Esp.  C.  5.  [Smith  t.  BarUi  of  Wa^ington,  5  Serg.&RawIe, 
322.    Smedes  v.  UttcaBank,  20  Johns.  372.] 

(f)  HUUm  V.  Fairdough,  2  Camp.  633.  ScoU  v.Lifford,  9  East, 
347.    1  Camp.  246. 

(g)  Smith  V,  MuUett,  2  Camp.  208.  Hilton  v.  Fairdough,  2  Camp, 
633. 

(h)  2U.  Bia.  509.    6  East,  3.  9.    7  East,  385.    3  Esp.  C.  54, 

(i)  Bayley,  128. 

(1)  [Groing  with  a  note  to  the  maker's  place  of  business,  in  Intsi- 
ness  hours^  to  demand  payment,  and  finding  it  shut,  is  tantamount 
to  a  personal  demand.  Shed  v.  Brett  ff  trusteej  1  Pick.  413.  8o  if 
a  notary  go  to  the  maker's  house,  and  find  it  shut  up,  and  that  he 
is  out  of  town,  it  is  a  sufficient  denoand.  Ogden  v.  Coudey^  2  Johns. 
S74.  But  in  North  Carolina,  it  is  held  that  in  such  ease,^  *'  some 
endeavour  must  be  used  to  find  the  maker."  SuUhan  v.  Mitchtttf  I 
Car.  Law  Bepos.  482.] 

(2)  [See  post,  269,  note  (1).] 

(3)  [In  the  Banko/Loran  t.  ^f/er,  3  LittelPs  Rep.  496,  the  court 
in  Kentucky  held  that  where  an  indorser  lived  in  the  country  and 
not  on  a  post  road,  a  special  messenger  ought  to  be  employed,  or 
other  means  used  to  convey  the  notice  with  the  same  despatch  and 
certainty  as  it  would  go  between  pilules  where  ihete  are  post  offi- 
ces.   See  post  269,  note  (1).] 
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that  proof  of  notice  of  the  dishonour; left  at  his  residence  in       pabt 
England  was  sufficient  {k).     ProoEthdt  the  letter  contain-         !▼• 
ing  Qotice  was  delivered  to  the  person  in  whose  house  the 


defendant  lodged,  for  the  defendant,. tind  wa^  next  mom-  Proofof noUce. 
ing  thrown  into  the  plaintiff's  hous^,'  was  held  to  be  pre- 
flufflptire  evidence  of  notice  (/)•  It  is  insufficient  to  prove 
that  notice  was  *  given  on  one  of  t^'o  days,  where  the  no-  *  S61 
tice  on  the  latter  day  would  not  be  in  time ;  for  the  plain- 
tiff is  bound  to  show  that  he  has  given  proper  notice  (m). 
It  seems  to  be  doubtful  whether  parol  evidence  of  the  con- 
tents of  the  letter  announcing  the  dishonour  is  admiMblOy 
unless  notice  to  produce  the  letter  be  first  proved  (n)  (1) ; 
and  therefore,  unless  duplicates  of  the  notice  have  been 
written,  and  one  of  them  served,  notice  should,  as  a  mat- 
ter of  prudence,  be  given  to  produce  the  original. 

A  notice  is  good  although  accompanied  by  an  intimation  Contenu  of 
that  the  holders  had  reason  to  believe  that  a  friend  of  the  ^^^^* 
acceptor's  would  take  up  the  bill  in  a  few  davs,  and  that 
they  would  hold  the  bill  (to  save  expense),  till  the  end  of 
the  week,  unless  they  heard  from  the  drawers  to  the  con- 
trary (o).  No  particular  form  of  notice  is  requisite  ;  the 
object  in  giving  notice  is  to  apprize  the  party  that  the  hold- 
er intends  to  require  payment  uom  him,  and  to  enable  him 
to  pursue  his  remedy  against  any  other  party  who  may  in 
turn  be  liable  to  him  {p). 

(k)  3  Esp.  C.  511.    [S.  P.  Fither  v.  JEiwmt,  5  Binney,  542.] 

(I)  SUdman  ▼.  Qooeh^  1  Esp.  5. 

(m)  Per  Ld.  EUeDborough. 

(n)  InXrfifi^i^ony.  fiit2fj,5Esp.G.  157.  iSfAaiov.JifariUbam,  Peaked 
0. 165,  held  to  be  necessary.  In  Addand  v.  Pearee,  3  Camp.  601, 
Le  Blanc,  J.  admitted  secondary  evidence  without  proof  of  notice. 
It  is  sufficient  to  prove  a  duplicate  of  the  notice  {Phtlioson  v.  C%a«e, 
3  Gamp.  110.  Roberts  y.  ArtuUhaw,  1  Starkie's  C.  48).  Where  it 
was  proved  that  duplicate  notices  had  been  written,  and  that  a  let- 
ter had  been  sent  to  the  drawer  the  same  day,  and  that  notice  had 
been  given  to  the  defendant  to  produce  this  letter,  it  was  held  to  be 
erridenee  of  notice  of  dishonour  (ibid,  and  afterwards  by  the  court 
of  K.  B.)  But  in  HetheringUm  v.  Kemp,  (4  Camp.  193),  it  is  said  to 
have  been  held,  that  it  is  not  sufficient  to  show  that  notice  was 
Written  by  a  merchant  in  his  countini^-house,  and  laid  upon  his  ta« 
Ue,  from  which,  in  the  course  of  business,  aH  letters  would  be  car- 
Hed  to  the  post-office. 

(0)  FoTiUr  y.  Jardiion,  16  East,  105. 

(f)  Tindal  v.  Jihwrn,  1  T.  |L  170.  [iZeedfy  y.  SdsMi^  3  Johns.  Caa. 

"  ■  ■     .,  ■  —  --  , 

(1)  [In  IJMtriberger^dl.  t.  Be^,  6  Wheat.  104,  it  was  held,  that 
eyidsBce  cf  a  letter  Baving  been  put  mto  the  post  office,  gitiifg  no- 
tice of  the  disfaoiioiir  of  a  liiQ,  might  be  given  to  the  jary,  Witiloot 
CKiflg  9otifea  to  ite  deftndaBt  t^  produce  tha  letter.] 
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PART  ,        Where  the  bill  has  been  drawn  by  several,  who  are  part-' 
IT.         ners,  a  notice  to  one' is  a  notice  to  all  (q). 
.-*«—--^-«      *The  plaintiff,  in  excuse  of  his  laches  in  not  giving  no- 
•  262  tice,  may  prove  that  the  drawer  had  no  effects  in  the  hands 
Proof  of  notice,  of  the  acceptor  to  answer  the  bill,  either  at  the  time  of 
—Facts  in       drawing,  or  when  the  bill  became  due  {r) ;  and  an  acceptor 
is  competent  to  prove  the  fact  {$)  ;  ana  a  protest  is  unne- 
cessary to  charge  the  drawer  of  a  foreign  bill  where  the 
drawee  had  no  effects  of  the  drawer  in  his  hands,  althoush 
the  drawer  entertained  reasonable  expectations  that  the 
bill  would  be  accepted  (t)  (1). 

(q)  PorQu^ute  v.  Parkery  1  Camp.  82.  [Dodge  v.  Batik  of  Ken- 
iwsky,  2  Marsh.  616.  Sed  vide  Shepard  v.  HawUy^  I  Conn.  Rep. 
967.] 

(r)  Biekerdike  v.  BoUman,  1  T.  R.  405.    Bogen  v.  SUpkens,  2  T. 


R.  7ia  Oegv  V.  Cottony  3  Bos.  &  Pull.  239.  242.  Per  Chambre, 
J.,  the  ground  of  this  rule  is  the  fraud  of  the  drawer.  Claridgt  v. 
DaUon,  4  M.  &  S.  226. 

(s)  1  Esp.  R.  332.     WaltDyn  v.  St.  Qutiam,  2  Esp.  R.  515. 

(t)  2  Camp.  310,  Legge  v.  Thorpe.  S.  C.  12  East,  171.  177. 

(1)  [Notice  is  not  necesaarv  when  the  drawee  has  no  effects  of 
the  drawer.  Bond  ^  al,  v.  fam^m,  5  Mass.  Rep.  170.  Hoffman 
v.  Smithy  1  Caines'  Rep.  157.  Baker  v.  Gallagher,  Circuit  Court, 
Oct.  1806.  Wharton's  Digest,  87.  Jinon.  v.  Stanton,  1  Hayw.  271. 
But  it  lies  on  the  holder  of  a  bill  to  prove  that  the  drawer  had  no 
funds  in  the  hands  of  the  drawee,  in  order  to  excuse  the  want  of 
notice.     Baxter  v.  Graves,  2  Marsh.  152. 

The  drawer  of  a  bill  is  entitled  to  notice  of  its'dishonour,  though 
the  drawee  is  not  indebted  to  him,  either  when  the  bill  was  drawn 
or  fell  due,  if  he  had  reaeonabU  ground  to  believe  that  it  toould  be  Ao- 
fumred — and  a  written  authority  from  the  drawee  to  the  drawer  for 
the  latter  to  draw  is  sufficient  ground.  Austin  v.  Rodman,  1  Hawks, 
194.    S.  P.  Rohimon  v.  Amies,  20  Johns.  146. 

If  the  drawer  withdraw  his  funds  from  the  drawee's  hands,  after 
the  IhII  is  drawn,  he  is  still  entitled  to  notice  of  the  dishonour  of  die 
bilL  Edwards  v.  Moses,  2  Nott  &  MH^ord,  433.  So  if  his  effects 
are  attached  by  a  trustee  process  before  the  bill  is  presented.  Stan^ 
ton  if  al,  V.  Blossom  fy  al.  14  Mass.  Rep.  116.  See  Suidiffe  v.  M^Douh^ 
eU,  2  Nott  &  MKJord,  251.    lAOey  v.  Miller,  ibid.  257,  n. 

Insolvency  of  a  party  to  a  bill  does  not  excuse  the  holder  from 
giving  notice  of  its  dishonour.  Mem  v.  Coffin,  4  Mass.  Rep.  341. 
Bond  if  al.  v.  JFVirfi^iii,  5  ib.  170.  £enox  v.  Leverett,  10  ib.  1.  ;S^ 
Kvan  V.  MUchell,  1  Car.  Law  Repos.  482.  Edwards  v.  Thojfer,  2 
Bay,  217.    Buck  v.  CoUon,  2  Conn.  Rep.  126. 

Where  before  a  note  became  due,  the  indorser  informed  the 
holder  that  the  maker  had  absconded,  and  requested  a  further  time 
of  payment,  it  was  held  that  demand  on  the  maker  or  notice  to  the 
iimrser  was  unnecessary.  Lefinfwdl  v.  B^hite,  1  Johns.  Cas.  99. 
If  the  maker  has  absconded,  and  is  not  to' be  found  when  the  note 
falls  due,  a  demand  of  payment  is  not  necessary  to  charge  the  in-i 
llorser.    Duncan  v.  MCuUough,  4  Serg.  &  Rawle,  480. 

Where  the  drawer  of  a  bill  is  partner  of  the  house  or  firm,  oq 
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Deeds  depoMfcd  by  the  drawer  in  the  hands  of  the       paet 
drawee,  for  the  purpose  of  raising  money,  are  not  effects,         it. 
it  seems,  for  this  purpose  («).  ■ 

Absence  from  home  on  account  of  the  dangerous  ilhiess  Pro«f  to  »- 
of  the  party's  wife  has  been  held  to  be  no  excuse  for  not  ^^"•f  want  of 
givmg  notice  (jc)  (1).  ^ 

An  acknowledgment  by  the  drawer  that  the  bill  would 
come  back  to  him,  has  been  held  to  supersede  the  necessi- 
ty of  notice  (y). 

The  declaration  by  the  drawee  when  the  bill  is  present- 
ed, as  to  the  want  of  effects  of  the  drawer  in  his  hands,  is 
evidence  of  the  fact,  because  he  is  for  that  purpose  the 
agent  of  the  drawer ;  but  a  subsequent  declaration  is  not 
admissible  {z).  The  plaintiff  may  also  show,  in  excuse  for 
want  of  notice,  that  he  was  *  ignorant  of  the  drawer's  place  *  263 
of  abode,  and  that  he  has  used  due  diligence  to  discover 
it  (a). 

In  the  case  of  Phtpson  v.  Kneller  (&),  the  drawer,  a  few 
days  before  the  bill  became  due,  stated  to  the  holder  that 
he  had  no  regular  place  of  residence,  but  that  he  would 
call  and  inquire  whether  the  bill  had  been  paid  by  the  ac- 
ceptor, and  Ld.  Ellenborou^  held  that  he  was  not  entit-' 
led  to  notice  of  dishonour.  The  plaintiff  cannot,  however, 
go  into  general  evidence  to  show  that  the  defendant  in  the 
particular  instance  has  suffered  no  prejudice  from  the  want 
of  notice,  for  this  would  lead  to  inquiries  of  too  complicat- 
ed and  indefinite  a  nature  (c).    Where  one  of  the  drawers 

(u)  WaLttnm  v.  St*  ^ivHnj  1  B.  &  P«  651.  And  see  Ltggt  v. 
Thorpe,  12  East,  171. 

(x)  Turner  v.  Leach,  Chitty,  275,  Cor.  Ld.  Ellenborougb,  C.  J. 
But  see  Hilton  v.  Shepherd,  6  East,  14.  n. 

(y)  Brett  v.  Leveti,  13  East,  213 ;  but  qu. 

(z)  Pridtaux  v.  Collier,  2  Starkie's  C.  57. 

(a)  Phipaon  v.  Kndkr,  1  Starkie's  C.  116,  Sf  infra. 

(h)  1  Starkie's  C.  116.    4  Camp.  285. 

(c)  Rogers  v.  Stephens,  2  T.  R.  718.  Dennis  v.  Morrice,  3  Esp.  C. 
158. 

0 

whom  it  is  drawn,  it  is  not  necessary  for  the  holder  to  prove  that 
notice  of  its  dishonour  was  given  to  the  drawer.  Qowan  v.  Jackson, 
90  Johns.  176.  But  in  Connecticut,  where  a  note  was  drawn  by 
one  partnership  and  indorsed  by  another,  the  acting  partner  in  both 
being  the  same  person,  it  was  held  that  this  did  not  excuse  the  want 
of  due  demand  and  notice.    Dwight  v.  ScoviU,  2  Conn.  Rep.  654.] 

(1)  [The  prevalence  of  a  malignant  fever  in  the  place  of  the  par- 
ties' reddence  was  admitted  to  1^  a  sufficient  excuse  for  not  giving 
notice  until  November  of  a  protest  for  non-payment,  made  in  Sep- 
tember.   Tunno  v.  Lague,  2  Johns.  Cas.  1.] 
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PART       18  also  the  acceptor  of  the  bill  notice  i^Vnneeessary  (i). 
IF.         But  it  is  Becessary  where  the  party  draws  the  bill  with  a 
bona  fide  reasonable  expectation  that  he  shall  have  assets 


Proof  in  ex-  in  the  hdnds  of  the  drawee,  having  shipped  goods  on  his 
ftotew"^*'"'  own  account,  and  which  were  on  their  way  to  the  drawee, 
although  the  goods  had  not  come  to  the  hands  of  the 
drawee,  when  the  bill  was  presented  for  acceptance  (e). 
So,  where  acceptances  were  made  on  the  faith  of  consign- 
ments of  goods  which  had  not  been  received,  on  the  ground 
of  fiiir  mercantile  agreements  (/),  or  where  there  are  fluc- 
tuating accounts  between  the  drawer  and*  drawee  {g) ;  of 
where  at  the  time  of  drawing  a  foreign  bill,  the  drawee  has 
eflects  of  the  drawer  in  his  hands,  alUiough  they  are  taken 
out  before  the  bill  becomes  due  (h) ;  or  where  the  drawee 
*  264  has  eflects  of  *  the  drawer  in  his  nands  at  any  time  whilst 
the  bill  is  running  (t)  (1). 

It  has  been  held,  that  notice  is  not  dispensed  with  al- 
thouffh  the  drawer  and  drawee  have  agreed  that  the  former 
shoukl  take  up  the  bill  (A),  or,  although  the  drawer  of  a 
bill,  destroyed  by  accident,  refuse  to  give  a  new  bill  ac- 
cording to  the  statute  (Z),  or  although  the  drawee  be  a 
bankrupt  or  insolvent  {m)  (I) ;  or  although  the  drawee  has 
previously  informed  the  arawer  of  his  inability  to  pay,  and 
has  paid  him  money  towards  the  taking  up  the  bill  (n) ;  or 
although  the  plaintiff  be  able  to  show  that  the  drawer  was 
not  damnified  by  the  want  of  notice  (o)(2). 

(d)  12  East,  317. 

(e)  Rueker  v.  HiOer,  16  East,  43.  Claridge  v.  BaUon,  4  M.  &^  S.  296. 

(f)  Per  Eyre,  C.  J.  1  B.  &  P.  655. 

(g)  Stfnhhf  Blackhume  v.  Doran,  2  Camp.  503.    Brown  v,Maffegj 
15  East,  221.    And  see  Ltggt  v.  Tkarpej  12  East,  171. 

(h)  Orr  and  others  v.  Maginnis,  7  East,  359. 

(i)  3  Camp.  145. 

(k)  1  Esp.  333.    2  H.  B.  &f7.    1 1  East,  114.    15  East,  216. 

(I)  9  &  10  WiU.  III.  c.  17. 

(m)  Esdaile  v.  Sotoerby,  11  East,  114.    Bowes  v.  Howe^  5  Taunt. 
30.    3  Camp.  164.    Thackrah  v.  Blackett,  Bayl.  137.    But  see  BreH 
v.  Levetty  13  East,  213.    Note,  it  was  there  held  that  an  acknow- 
ledgment after  his  bankruptcy  by  the  drawer,  that  the  bill  would  be 
paid,  superseded  the  proof  of  notice. 

(n)  Baker  v.  Birdky  3  Camp.  107.  But  such  sum  may  be  recovered 
by  the  holder,  as  money  had  and  received  by  the  drawer  to  his  use. 

"  (o)  DtnnU  v.  Morrict^  3  Esp.  C.  158.  But  see  Poth.  p.  1,  c.  5,  a. 
157.  Notice  by  the  drawer  to  the  drawee  before  the  bul  becomes 
due,  not  to  pay  it,  dispenses  with  notice  of  dishonour,  but  not  with 
the  duty  of  presentment  for  payment,  Wl  v.  Heapy  1  D.  &;  R.  57. 

(1)  [See  ante  p.  262,  naU  (I).] 

(2)  [See  BaitUm  v.  BiiUUs,  3  Bibb,  261.] 


^ 
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The  necessity  of  proving  due  notice  is  superseded  by        pabt 
evidence  of  part-payment,  or  other  admission  on  the  part         rv. 

of  the  defendant,  (with  a  knowledge  of  the  facts)  of  his  Ka- 

bility  on  the  bill  (p). 

dthly.  In  the  case  of  a  foreign  bill  a  protest  is  necessa-  Protesu 
ry  {q)j  for  it  is  part  of  the  custom  of  merchants  (r)  (1) ;  the 
*  mere  proof  of  noting  the  bill  for  non-acceptance,  without  *  265 
a  protest,  is  insufficient  to  charge  the  drawer  (s).  Where 
the  drawer  resides  abroad,  the  notice  of  the  non-accept- 
ance should  be  accompanied  by  a  copy,  or  some  other 
memorial  of  the  protest,  for  otherwise  he  cannot  know  of 
the  protesting  (t).  But  if  he  resides  here,  although  at  the 
time  of  the  dishonour  he  be  abroad,  or  if  he  has  retuned 
to  this  country  previous  to  the  dishonour  of  the  bill,  notice 
of  dishonour  is  sufficient,  for  he  can  make  inquiry  as  to  the 
protest  (u).  Such  protest  should  be  made  out  by  a  notary 
public,  if  there  be  one  in  the  neighbourhood,  if  not,  by  an 
mhabitant  of  the  place  where  it  is  made,  in  the  presence 

(p)  ndeinfray^X72. 

(q)  GaU  T.  WaUhy  5  T.  R.  239.  But  see  Legge  v.  Thorpe,  12  East, 
171 ;  and  see  7  East,  359,  where  notice  was  held  to  be  unnecessary 
where  it  appeared  that  the  drawer  had  no  effects  in  the  hands  of 
the  drawee  at  the  time,  nor  any  fluctuating  balance  of  assets  be> 
tween  them  unascertained,  which  might  have  afforded  probable 
ground  of  belief  to  the  drawer  that  the  bill  would  be  honoured. 

(r)  4  T.  R.  174.  5  T.  R.  239.  B.  N.  P.  272.  6  Mod.  60.  Salk.  131. 
12  Mod.  345.  Ld.  Ray.  993.  A  bill  protested  for  non-acceptance 
need  not  be  protested  for  non-payment  (see  Price  v.  DardeU,  Chitty, 
314.  De  la  Torre  v.  Barclay,  I  Starkie's  C.  7.  But  see  Orr  v.  Ma- 
gtnnw,  7  East,  359).  The  noting  of  a  bill  is  a  proceeding  unknown 
to  the  law  as  distinguished  from  the  protest  (4  T.  R.  170.)    The 

grotest  must  be  made  on  the  last  day  of  grace.    4  T.  R.  174.  per 
uller,J. 

{s)  2  T.  R.  713.  The  use  of  noting  is,  that  it  should  be  done  on 
the  day  of  the  refusal,  in  order  that  a  formal  protest  may  afterwards 
be  drawn.    See  ChaUrs  v.  Bell,  4  Esp.  48.    Sel.  312. 

Jt)  Goostrey  v.  Mead,  B.  N.  P.  271.    Bayley  on  BUls,  118.     Crom- 
I  V.  Ifynson,  2  Esp.  C.  511.    [See  Lenox  v.  Leverett,  10  Mass. 
Rep.  1.] 

(u)  CromweU  v.  Hwmoti,  2  Eap.  C.  511.  Bohim  v.  Gibson,  1  M. 
&S.288.    3  Camp.  335. 


(1)  [As  to  bills  drawn  in  the  U.  States  and  payable  in  a  foreign 
country,  the  custom  of  merchants  in  the  United  States  does  not  or- 
dinarily require,  in  order  to  recover  on  a  protest  for  non-payment, 
that  a  protest  for  non-aee^tance  should  be  produced,  although  the 
bills  were  not  accepted.  In  Supreme  Court  of  U.  iSMe^,  Bnwn  v. 
Bmy,  3  Dallas,  365.    CUsrke  ▼.  Russell,  ibid.  415.] 
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FART       of  two  witnesses  (o?).    The  bill  should  be  noted  on  the  day 

rr.  of  refusal,  but  the  protest  may  be  drawn  up  afterwards.  (1) 

I  In  the  case  of  an  inland  bill,  it  is  unnecessary  to  prove 

Proof  of  a  protest,  except,  perhaps,  for  the  purpose  of  recovering 

protest.  special  damages  or  costs,  occasioned  by  the  non-acceptance 

*  266  or  non-payment  (y).     Such  a  protest  cannot  *  be  made  un- 

till  after  the  bill  has  become  due  {z).    The  protest  is  prov- 

(x)  Bayley,  118.  B.  N.  P.  272.  Chaters  v.  BeU,  4  Esp.  48.  Sel. 
379. 

(y)  Bayl.  131.  Brougk  v.  Parkins,  Ld.  Raym.  992.  6  Mod. 
80.  Salk.  13).  Harris  v.  Benson,  Str.  910.  Skinn.  272.  4  T.  R. 
175.  170.  Ca.  Temp.  Hardw.  78j  Lumley  v.  Palmer.  Interest  is  re- 
coverable, although  there  be  no  protest  (2  Starkie's  C.  425).  [See 
Payne  v.  Winn,  2  Bay,  374.  Lang  v.  BraxUford,  1  Bay,  222.  Mur- 
ry  V.  Qlayhom,  2  Bibb,  300.]  Qu.  whether  if  in  the  case  of  an  in- 
land bill,  a  protest  be  alleged,  it  must  not  be  proved.  BotUager  v. 
Talleyrand,  2  Esp.  G.  550. 

(z)  See  9  &  10  Will.  III.  c.  17,  s.  1,  which  directs  a  protest  in 
case  of  the  non-payment  of  inland  bills  to  the  amount  of  511.  and 

upwards 

,  I  ■  I.     1 1  .1  »^ 

(1)  [A  bill  was  drawn  and  dated  at  New  York  on  persons  residmg 
there,  who  accepted  it.  The  drawers  resided  in  Petersburgh  in 
Virginia:  The  bill  being  protested  for  non-payment,  two  letters 
were  seasonably  put  into  the  post  office,  giving  notice  to  the  draw- 
ers, one  directed  to  New  York  and  the  other  to  Norfolk,  the  sup- 
posed place  of  their  residence — It  was  held  that  the  notice  was  suf- 
ficient, as  it  did  not  appear  that  the  holders  knew  where  the  draw- 
ers resided.  Chapman  v.  Lipseombe,  1  Johns.  294.  See  also  Reid 
V.  Payne,  16  Johns.  218.  Where  a  notary  testified  that  it  was  his 
practice,  in  all  cases  of  protest  of  bills,  where  the  indorser  or  drawer 
lived  at  a  distance,  to  send  written  notice  by  post  on  the  same  day, 
and  that  he  believed  he  had  sq  done  in  the  case  then  before  the 
court,  it  was  held  to  be  sufficient,  in  the  first  instance,  to  support  an 
averment  of  due  notice  to  the  indorser,  of  the  dishonour  of  the  bill. 
Miller  v.  Hackley,  5  Johns.  375. 

In  an  action  by  an  indorsee  of  a  foreign  bill  of  exchange  against 
the  drawer  or  indorser,  for  non-payment  of  the  bill,  the  plaintifi'is 
bound  to  prove  a  protest  for  non-acceptance  as  well  as  for  non-pay- 
ment, and  the  protests  themselves  are  the  only  regular  evidence  of 
the  fact.  Lenox  v.  Leverett,  10  Mass.  Rep.  1.  And  where  a  bill, 
noted  for  non-acceptance,  is  accepted  and  paid  for  the  honour  of  a 
party,  the  holder  is  still  bound  to  the  same  duties  as  to  protests  and 
notice,  as  if  the  bill  had  not  been  taken  up.    Ibid, 

In  South  Carolina,  a  bill,  drawn  there  on  a  person  in  New  York, 
is  regarded  as  a  foreign  bill,  and  if  not  protested  for  non-acceptance, 
though  notice  be  given  of  its  dishonour,  the  holder  cannot  recover 
against  the  indorser.  Duncan  v.  Course,  1  Rep.  Con.  Ct.  100.  But 
in  New  York,  a  bill  drawn  in  the  (J.  States,  on  any  part  of  the  U. 
States,  is  regarded  as  an  inland  bill,  and  no  protest  is  necessary. 
Miller  v.  HtKkky,  vhi  sup. 

When  a  drawer  has  no  effects  in  the  drawee's  hands,  no  protest 
il»  necessary,  as  between  them-^Mter,  if  an  indorser  is  to  be  chaiy- 
ed*    Feiheringham  v.  Priee^s  Executors,  2  Bay,  291.] 
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ed  by  the  mere  production  (a),  and  will  be  presumed  from  part 
a  subsequent  part-payment  of  the  bill,  or  promise  to  pay  tv. 

it,  in  the  case  of  a  foreign  bill  (6).     The  presentment  of  a 


foreign  bill  in  this  country  must  be  proved,  as  in  the  case  Proof  of 
of  an  inland  bill(c).    The  necessity  of  proving  a  protest,  is  Pfo«««*- 
superseded  by  proof  of  an  admission  by  the  defendant  of 
his  liability  (a). 

An  indorsee  in  an  action  against  the  drawer  must  prove,  indonM  «. 
1st.   The  drawing  of  the  bill :   2dly.   Due  presentment :  J^^^^^f- 
3dly.  The  drawee's  or  acceptor's  default  :  4thly.   Notice 
of  the  dishonour:  dthly.  In  the  case  of  a  foreign  bill,  pro^ 
test:  6thly.  Title  in  himself  by  indorsement.    The  proofs, 
therefore,  seem  to  be  similar  to  those  in  the  preceding 
class,  except  as  to  proving  the  title  by  indorsement,  the 
proofs  of  which  have  been  already  partially  considered  (e) ; 
but  some  additional  *  observations  as  to  proof  of  notice,  *  267 
which  are  applicable  to  this  case,  will  be  subsequently  Proof  of  in- 
made  in  considering  the  evidence  in  an  action  by  an  indor-    **"•"«»*• 
see  against  an  indorser. 

Where  the  indorsement  is  by  an  agent,  proof  of  the  By  mfent* 
agent's  authority  must  be  given  (/) ;  and  if  the  principal 
expressly  enjoin  the  agent  not  to  indorse  a  bill,  which  he 
delivers  to  him  in  order  to  procure  it  to  be  discounted,  he 
will  not  be  bound  by  an  indorsement  bjr  the  agent  {g)j  but 
in  the  absence  of  any  direction  as  to  indorsing  the  Vll»  if 
the  agent  in  fact  indorse  it,  and  the.  principal  afterwards 
promise  to  pay  the  bill,  it  is  strong  evidence  of  authority 
to  the  agent  (A). 

upwards  for  value  received,  payable  at  a  certain  number  of  days^ 
weeks  and  months  from  the  date,  and  accepted  by  the  underwriters 
of  the  acceptor,  to  be  made  after  the  expiration  of  three  days  after 
the  biU  shall  become  due.  The  stat.  3  ^^  4  Ann.  c.  9,  s.  4,  extends 
these  provisions  to  cases  where  the  drawee  reftises  to  accept.  By 
3  &  4  Ann.  c.  9,  s.  6,  no  such  protest  is  necessary  either  in  the  ease 
of  non-acceptance  or  non-payment,  unless  the  bill  be  expressed  to 
be  for  value  received,  and  be  drawn  for  the  payment  of  202.  sterling 
or  more.  The  first  of  these  statutes  does  not  apply  to  bills  paya- 
ble after  sight. 

(a)  13  Mod.  345.    Per  Holt,  C.  J.    Bayiey,  236. 

(b)  Bayiey,  221.     GMon  v.  Coggon^  2"  Camp.  188.    Ta^hr  v. 
JUmea,  2  Camp^  105. 

(e)  Chumer  v.  JVbyM,  4  Camp*  129. 

(d)  Vide  iftfra. 

(t)  In  the  case  of  an  indorsee  against  the  aecepter. 

if)  See  tit.  ^ent. 

(g)  Ftnn  V.  Harriion^  3  T.  R.  75T.    And  a  promise  to  pay  the  bill 
wonld  be  a  mere  nudum  paetumy  ibid. 

fh)  JFVnn  V.  Harrison,  4  T.  R.  177. 
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267  '^BILLS  OF  EXCHANGE.-^SECONDARY  LIABILITY. 

PART  Every  indorser  of  a  bill  of  exchange  is  to  be  regarded  as 

IT.  a  new  drawer.     Hence,  the  same  proofs  are  for  the  most 

part  applicable,  as  in  the  last  class  of  cases  (A).   The  plain* 

Proof  of  in-  tiff  must  prove,  1st.  The  indorsement  by  the  defendant, 
dorsemeot.  which  amounts  to  an  admission  of  the  drawing,  and  of  the 
indonicr.*^'  previous  indorsemenUt.  2dly.  Due  presentment.  3dly. 
The  refusal  to  accept  or  pay.  4thly.  Due  notice  to  the 
defendant,  or  of  facts  in  excuse,  dthly.  Title  in  himself 
by  indorsement ;  and,  6thly.  In  the  case  of  a  foreign  bill, 
a  protest.  * 

Proof  of  in-         1st.  Proof  of  the  defendant's  indorsement  is  conclusive 
dorwroent.       evidence  of  the  hand-writing  of  the  drawer,  and  that  of  all 
the  prior  indorsees  (t),  although  the  bill  be  forged.    The 
subsequent  indorsements  must  be  proved  as  alleged  in  the 
268  declaration.     An  admission  by  the  *  defendant  of  his  lia- 
bility, through  the  medium  of  a  subsequent  indorsement, 
will  be  evidence  to  prove  it  (k).    If  the  bill  be  payable  to 
A.  or  bearer,  and  A.  deliver  it  for  money  without  indorsing 
it,  it  is  a  sale  by  A.j  and  he  is  not  liable  on  the  bill  (/).  An 
indorsee  cannot  recover  against  an  indorser,  on  proof  that 
he  took  the  bill  when  due  to  the  acceptor,  wno  had  ab- 
sconded with  it  (m),  although  the  defendant  had  promised 
to  pay  the  bill  if  produced  (»). 
Refo»r*°*'        2dly.  The  presentment,  and  3dly.   The  refusal,  must  be 
Notice/  prov^  as  in  an  action  against  the  drawer  (o) ;  and  4thly. 

The  proofs  of  due  notice  of  the  dishonour  to  the  drawer 
of  a  bill,  apply  for  the  most  part  to  the  proofs  of  notice 
to  an  indorser  (p).  It  is  not  necessary  to  prove  any  de* 
mand  on  the  drawer  or  prior  indorsers,  or  to  give  any  no-* 
tice  to  them,  since  the  undertaking  is  to  pay  on  the  de&ult 
of  the  acceptor ;  and  the  very  existence  of  the  drawer  or 
prior  indorsers  is  immaterial  (q).    The  rule  as  to  notice, 

(h)  2  Show.  495.    1  Str.  479.    2  Burr.  674.    3  East,  482. 

(i)  Balk.  127.  Lambert  v.  OakUy  Ld.  Raym.  443.  Peake's  L.  E. 
221.  Although  stated  without  necessi^.  Ibid,  and  Critehhw  r. 
Parry,  2  Gamp.  282.     Chaiers  ▼.  Belly  4  Esp.  C.  210. 

(k)  Sidford  v.  Chambers,  1  Starkie's  C.  320. 

(I)  Per  Holt,  C.  J.  Oev.  V  Co,  of  (he  Bank  of  England  v.  Mtoman, 
M.  Raym.  442. 

(m)  PoweU  v.  Roach,  6  Esp.  76.  12  Mod.  310.  1  Show.  164. 
Holt,  118. 

(n)  Ibid.    And  see  1  Taunt.  420. 

«      1  ■  u.         (o)  Supra,  256.    An  action  lies  by  the  indorsee  ag^nst  the  in- 
'^  dorser  immediately  upon  non-acceptance.    BallingaUs  v.  GUnter,  3 

East,  481 .    [See  Ante  p.  257,  noU  ( 1 ).  ] 

(p)  Supra,  257. 259. 

(q)  See  Ld.  Mansfield's  observations,  2  Burr.  675.  So  in  tbe  case 
pf  a  checque,  2  Camp,  537. 


INDORSEE  V.  INDORSER.— PROOF  OP  NOTICE.  288 

by  an  indorsee  to  an  indorser  or  drawer,  is,  that  reasonable       f^rt 
notice  shall  be  given,  and  what  is  reasonable  notice  seems         iv. 

to  be  a  question  of  law,  the  rule  in  regard  to  which  has 

already  been  stated  (r).  What  has  been  said  as  to  the  Proof  of  notice. 
*  notice  from  the  payee  to  the  drawer,  applies  for  the  *  269 
most  paK  to  notice  by  an  indorsee  to  an  indorser  («)(!). 
There  are,  however,  some  considerations  which  are  pecu- 
liar to  the  present  case,  for  where  there  are  several  pre- 
vious indorsers,  the  indorsee  may,  by  giving  notice,  pro- 
ceed against  any  or  all  of  them,  as  well  as  against  the 
drawer. 

Where  a  bill  passed  through  the  hands  of  five  personsi 
A.  B,  C  D.  and  £.,  all  of  whom  lived  in  or  near  London, 
and  the  bill  being  dishonoured,  the  holder  on  the  same 
day  gave  notice  to  £.,  who  on  the  next  day  gave  notice 
to  D.,  and  he  on  the  same  day  to  A.^  the  Court  were  of 
opinion  that  due  diligence  had  been  used  {i). 

Where  the  holder  had  deposited  a  bill  indorsed  in 
blank  with  his  bankers  in  London,  which  was  presented 

(r)  Supra,  258.  Darhiskire  ▼.  Pecker,  6  East,  10, 11, 12.  But  see 
HUian  v.  Shq^herd,  6  East,  14,  n. 

(9)  Vide  8uprf$,  257.  Notice  to  the  indorser  of  a  bill  of  the  dis- 
honour of  the  bill  drawn  by  him  is  insufficient,  Beauchamp  ▼.  Caah^ 

1 D.  &  It  a 

(t)  HUton  v.  Shepherd,  6  East,  14,  n. 

(1)  [MThen  the  indorser  lives  in  another  town,  notice  to  him  is 
aeasonable,  if  put  into  the  post  office  at  any  time  during  the  day 
succeeding  that  on  which  the  note  becomes  due.  WhiitMl  if  al,  v. 
Johnson,  17  Mass.  Rep.  453.  Shed  v.  Brett,  1  Pick.  401 .  But  notice 
may  be  given  on  the  day  the  note  becomes  due,  after  refusal  by  the 
maker  to  pay  on  demand  made  on  that  day.  1  Pick,  ubi  aup. 
Corp  v.  J^Comb,  1  Johns.  Cas.  328.  Lindenherger  if  al.  v.  JBeaa, 
6  Wheat.  104.  And  notice  by  mail  is  sufficient,  though  it  is  never 
received  by  the  indorser :  Putting  a  letter  into  the  post  office  is 
notice  per  se.  1  Pick,  uhi  sup.  Smith  v.  Bank  of  Washington, 
5  Serff.  &  R.  322.  When  the  indorser  resides  in  a  post  town  difTe- 
rent  from  that  in  which  the  note  is  dishonourecf,  it  is  proper  to 
send  him  notice  by  the  mail ;  and  perhaps,  where  he  does  not,  send* 
ing  it  to  the  nearest  post  town  is  sufficient.  Per  Parker,  C.  J. 
1  Pick,  vhi  sup.  A  notice  to  an  indorser  is  sufficient,  though  it 
does  not  state  at  whose  request  it  is  given,  nor  who  is  the  owner 
of  the  note.  Ibid.  Shrieoe  v.  Duekhmn,  1  Littell's  Rep.  194.  An 
action  may  be  commenced  against  the  indorser  of  a  note  or  the 
drawer  of  a  bill,  on  the  day  the  note  becomes  due,  or  the  bill  is 
presented,  afler  refusal  by  the  maker  to  pay,  or  by  the  drawee  to 
accept^  and  ailer  notice  to  the  indorser  or  drawer  is  put  into  the 
post  office  (if  they  live  in  another  town]  and  the  writ  may  be  serv- 
ed before  the  notice  can  be  received  oy  course  of  mail.  1  Pick. 
vbi  sup,    Stanton  if  al.  v.  J^ossam  if  aL  14  Mass.  Rep.  116.] 
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PART       by  them  at  two  o'clock  on   the  afternoon  of  Saturday 
IT.         (when  due),  and  being  dishonoured,  was  noted,  and  pre- 
■■     ■  sented  again  between  nine  and  ten  in  the  evening  by  a 

Piroofofnotice.  notary,  and  on  the  Monday  the  bankers  informed  the  hol- 
der at  Knightsbridge  of  the  dishonour,  and  he  the  same 
day  gave  notice  to  the  indorser  in  Tottenham-court-road, 
the  notice  was  held  to  be  sufficient  (u). 

Where  a  bill  due  on  the  25th,  was  presented  on  that 
day  by  the  banker  of  the  holder,  at  another  banking- 
house  in  London,  and  dishonoured,  but  a  doubt  being 
entertained,  whether  it  had  not  been  presented  too  early 
on  that  day,  it  was  presented  again  on  the  26th,  and 
again  dishonoured,  and  was  returned  to  the  holder  on 
the  same  day,  who  sent  notice  of  the  dishonour  to  the 
indorser  in  the  country  on  the  27th,  it  was  held  to  be 
sufficient  ( J?). 
*  270  *  Each  indorsee  is  bound  to  give  notice  within  a  day 
after  he  has  received  notice  (y). 
Notic««  The  plaintiff  may  prove  in  excuse  for  not  giving  notice, 

P^^ute^for       that  the  indorser  gave  no  consideration  for  the  note,  and 
"""* "  knew  the  maker  to  be  insolvent  (^r) :  That  the  defendant, 

the  payee  of  the  note,  had  no  eftects  in  the  hands  of  the 
maker  (a) :  That  the  indorsee  was  ignorant  of  the  indor- 
ser's  place  of  abode  (&) ;  and  then  it  is  a  question  of  fact, 
whether  he  used  due  diligence  to  discover  it(c).  He 
ought  to  show  that  he  has  made  diligent  but  inenectual 
inquiry  in  places  where  the  indorser  was  likely  to  be 

(u)  Haynes  v.  Birket,  3  B.  &  P.  599. 

(x)  LangdaU  v.  THmmer,  15  East,  291. 

^  (y)  TSimer  v.  Leach,  4  B.  &  A.  451.  An  indorser  who  pays  the 
biU  after  laches  by  a  subsequent  indorsee  cannot  recover  against  a 
former  indorser,  although  had  successive  notices  been  given  the 
defendant  would  not  have  received  earlier  notice.  Ibid,  and  per 
Lord  Ellenborough,  in  Marsh  v.  MaxweU,  2  Camp.  210,  n. 

(z)  Dt  Berdt  v.  Mcifuon,  2  H.  B.  d76 ;  and  see  Sisson  v.  Tkon^ 
ItfiMm,  Sel.  N.  P.  291.  But  a  mere  accommodation  indorsee  is 
entitled  to  notice  (Smith  v.  Becket,  13  East,  187).  Secua,  in  an  ac- 
tion against  the  drawer  of  a  bill  accepted  for  his  accommodation, 
for  the  drawer  is  the  real  debtor,  and  cannot  be  hurt  by  want  of 
notice. 

(a)  1  Esp.  C.  302.    See  13  East,  187 ;  Bayl.  136. 

(b)  12  East,  433;  3  Esp.  C.  240. 

(c)  Bateman  v.  Joseph^  12  East,  433.  And  see  GoodaU  v.  DoOey, 
1 T.  R.  712.  ^ 
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found  (d)  (1).    That  the  defendant  afterwards  promised  to  part 

pay  the  bill(e^;  and  a  promise  made   to  a  subsequent  it. 
indorsee  is  evidence  for  tnis  purpose  (/). 


It  is  no  defence  to  an  action  by  a  bona  fide  indorsee  Notice, 
without  knowledge  that  the  bill  had  already  been  disho-  Excuse  fot 

j         J  ®  .  •         /    \  ^  want  of, 

noured,  and  no  notice  given  {g). 

One  who  indorses  a  bill  without  consideration,  but 
•without  fraud,  is  entitled  to  notice,  although  the  accep-  *  271 
tor  is  a  fictitious  person  (t). 

It  is  no  excuse  to  show  that  the  drawee  has  no  effects 
of  the  drawer  in  his  hands  (A;),  or  that  the  payee  (the  in- 
dorser)  gave  no  consideration  to  the  maker  of  a  note  {J) ; 
or  that  there  was  an  understanding  that  the  note  was  not 
to  be  put  in  suit ;  or  that  the  payee  and  indorser  of  a  pro- 
missoiy  note  knew  that  D.,  at  whose  house  the  note  was 
made  payable,  had  no  eflfects  of  the  maker  in  his  hands, 
and  requested  it  to  be  sent  to  him  that  he  might  pay 
it  (m) ;  that  the  payee  and  indorser  of  the  bill  had  receiv- 
ed notice  from  the  drawer  that  he  would  not  pay  the 
bill  (n) ;  that  the  indorsee  being  ignorant  of  the  laches  in 
the  holder,  paid  the  bill  (o) ;  that  the  indorsers  had  full 
knowledge  of  the  bankruptcy  of  the  drawer  and  of  the 
acceptor,  before,  and  at  the  time  when  the  bill  became 

(d)  Vide  Mupra^  Vol.  I.  p.  338.  Inquiry  at  the  place  where  the 
bill  was  payaole  for  the  residence  of  the  indorser,  was  held  to  be 
insufficient  Beveridge  v.  Bwrgiiy  3  Camp.  262,  [and  cases  cited  by 
Mr.  Howe,  in  his  note  to  that  case.] 

(t)  Vide  infra,  272. 

Cf)  Patter  ▼.  Eaywwrth,  13  East,  417. 

(g)  Dunn  Y.  (yKeefcy  5  M.  &  S.  282.    [6  Taunt.  305.  S.  C] 

(i)  Leaeh  ▼.  Hewit,  4  Taunt.  731.  • 

(k)  GoodaU  v.  DolUy,  1  T.  R.  712.  Peake's  C.  202.  Brovm  v. 
MatBty,  15  East,  216 ;  where  the  defendant  had  indorsed  for  the 
accommodation  of  a  subsequent  indorser,  but  did  not  know  that  the 
acceptor  had  no  effects  of  the  drawer  in  his  hands.  % 

(I)  Fnt  Y.  Hawkins,  1  Holt's  C.  550,  by  Qibbs,  C.  J. 

(m)  Mcholson  v.  Gouthit,  2  H.  B.  609.  j).  being  insolvent,  B.  as 
a  security,  indorsed  a  note  made  by  A,  payable  to  B.  at  the  house 
of  1>.  for  a  debt  due  from  A.  to  C.  B.  being  informed  that  D.  had 
no  effects  of  A,*s  in  bis  hands,  desires  D.  to  send  the  note  to  him, 
and  says  he  will  pay  it,  having  then  a  fund  in  his  hands  for  that 
purpose ;  the  note  was  not  presented  at  i>.'s  house  till  three  days 
after  it  was  due ;  and  it  was  held  that  it  was  discharged, 

(n)  1  T.  R.  171. 

(0)  Roicaw  V.  Hardy,  12  East,  434. 

(1)  [See  Sitarga  t;  aL  v.  DerruA,  Wightwick,  76.] 
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PART       due  {p) ;  that  the  indorsement  was  lent  to  the  maker  of  a 
IT.         note,  to  enable  the  maker  to  raise  monef  from  the  plain- 
■  tiffs,  who  were  bankers,  and  agreed  to  advance  the  money 

thereon  for  six  months,  and  had  renewed  their  advances 
«  272  ^^  ^^  ^"d  ^^  ^^^  months,  without  the  knowledge  *  of  the 
indorser  (9).  So,  where  a  bill  was  drawn  and  indorsed  by 
several  indorsers  for  the  accommodation  of  the  last  indor- 
ser, and  the  acceptor  had  no  effects  of  the  drawer  in  his 
hands,  but  that  fact  was  not  known  to  the  defendant,  a 
prior  indorser,  it  was  held  that  he  was  entitled  to  notice  of 
the  dishonour,  in  order  to  enable  him,  (if  he  had  no  reme- 
dy on  the  bill)  to  call  immediately  upon  the  last  indorser, 
to  whom  he  had  lent  his  indorsement,  and  who  had  re- 
ceived the  amount  of  the  bill  (r)  (1). 

(p)  EsdaUe  v.  Sowerly,  11  East,  114. 

(q)  SmM  y.  BeekeHy  13  East,  187. 

(r)  Brawn  and  others  v.  Maffey^  15  East,  [^916.    Bayley,  137. 
Peake's  C.  202. 


(1)  [In  Cory  ^  al.  v.  iSScott,  3  B.  &  A.  619,  where  a  bill  was  drawn 
for  the  accommodation  of  an  indorsee,  and  neither  he  nor  the 
drawer  had  any  effects  in  the  hands  of  the  acceptor  \  it  was  held 
that  a  subsequent  indorsee,  in  order  to  entitle  himself  to  recover 
against  the  drawer,  was  bound  to  give  notice  of  non-payment. 

This  case  has  greatly  shaken,  if  not  overturned,  that  of  Walun/n 
v.  St,  Qutnltfi,  1  B.  &  P.  652 — but  most  of  the  American  cases  agree 
with  it.  See  Scarhonrngh  v.  Harris^  1  Bay,  175.  Frenek*9  Execa- 
tor  V.  Bank  of  Ctdumbta^  4  Cranch,  141.  Pofu't  Executors  v.  Ketty^ 
2  Hayw.  45.  SmUh  v.  M'Ltan,  2  Taylor,  72.  Bwik  v.  Cofton, 
2  Conn.  Rep.  126.  Craasen  v.  Hutch%n8ony9  Mass.  Rep.  205.  Bond 
$f  cd.  V.  Famham,  5  Mass.  Rep.  170.  Sandford  v.  DUlaway,  10 
Mass.  Rep.  52.  Famum  v.  Fotvle^  12  Mass.  Rep.  89.  BarUm  v. 
Boker,  1  Serg.  &  Rawle,  334.  In  this  last  case,  however,  it  was 
held  that  an  acceptance  by  the  indorser  of  an  assignment  of  the 
drawer^s  estate,  for  the  purpose  of  indemnifying  him  against  his 
indorsement,  rendered  notice  unnecessary.    See  Post,  274,  note  (1). 

Evidence  of  an  agreement  between  the  indorser  and  indorsee  of 
a  note  taken  after  due,  that  the  latter  shall  look  to  the  drawer  and 
not  to  the  indorser,  was  admitted  in  South  Carolina.  Rugtly  v. 
Davidaon,  2  Rep.  Con.  Ct.  33. 

In  Tennessee,  it  has  been  decided  that  notice  is  not  necessary 
where  the  indorser  and  indorsee  knew  of  the  insolvency  of  the 
mak^  at  the  time  of  the  indorsement  SMhart  v.  Parker,  1  Over- 
ton's Rep<  260.  See  also  Crotsem  v.  Hukhina^nj  ubi  sup.  Agon  v. 
MManut,  11  J<^ii8. 180. 

If  a  note  be  void  in  its  creation,  and  known  to  the  indorser  to  be 
so,  demand  and  notice  are  not  necessary  to  charge  him.  Coop  v. 
JH^DugaUj  9  Mass.  Rep.  1.  A  waver,  by  an  indorser,  of  a  right  to 
notice  of  non-payment  by  the  maker,  does  not  dispense  with  the 
necesaty  of  a  demand  upon  him.  Berkshire  Bank  v.  /one«^  6  Mass. 
Rep.  524.  See  HSU  v.  Heap,  Ante,  p.  269,  nole,  (^).  But  when  the 
maker  has  absconded  before  the  note  falls  due,  a  demand  is  not 
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6thly.  The  proof  of  a  protest  has  already  been  conn-       part 
dered  [t).  iv. 

If  an  acceptance  of  the  bill  be  stated,  although  unneces- 


sarily, it  must    be   proved  (u). — Such,  are  the  detailed  Variance, 
proofs  in  these  cases. 

It  is  a  general  rule,  that  an  admission  of  the  party's  Prtsumptiva 
liability  on  the  bill,  made  with  a  knowledge  of  the  facts,  avUence. 
will  supersede  the  necessity  of  the  usual  regular  proof  in 
detail.  Such  an  admission  operates  as  presumptive  evi- 
dence that  all  things  have  been  rite  acta,  or  perhaps,  in 
some  cases,  even  stul  more  strongly  as  a  loaver  oy  the  par- 
ty of  an  irregularity  as  to  presentment,  notice,  or  pro- 
test (jc)j  of  which  he  actually  was,  or  may  be  presumed  to 
have  been  cognisant.  These  admissions  consist  either  in 
part-payment,  which  is  the  strongest  of  all,  or  in  asking 
for  time,  or  in  an  express  promise  to  pay  the  bill,  or  in 
other  declarations,  or  conduct  by  which  the  party  plainly 
acknowledges  his  liability. 

*  Part-payment  of  the  amount  of  the  bill  by  the  drawer  »  273 
raises  a  presumption  that  he  has  received  due  notice  of 
the  acceptor's  default  (y). 

Where  the  declaration  alleged  a  due  presentment  of  the  PrtranptlT^ 
bill  for  pajrment,  which  had  been  drawn  and  accepted  for  P'*^^'- 
the  accommodation  of  the  indorser,  and  the  bill  was  not 
presented  till  after  banking  hours,  when  the  answer  was 

Siven  ^^  no  effects,"  an  application  by  the  indorser,  after 
eclaration  filed,  for  further  time,  was  held  to  be  evidence 

(i)  Supra,  264 

(u)  Per  Ld.  EUenborough,  Jones  v.  Morgan,  2  Camp.  474. 

(x)  Gthban  ▼.  Coggon,  9  Camp.  188.  2  T.  R.  713.  6  East,  16. 
7  East,  231.  13  ^«t,  417.  frood  v.  Broton,  1  Staririe's  C.  207. 
Peake's  C.  202. 

(y)  An  offer  to  give  another  bill  supersedes  the  proof  of  indorse- 
ment. Bosanauet  v.  Anderson,  6  Esp.  43.  An  agreement  between 
the  drawer  ana  first  indorser,  stating  the  bill  to  be  then  over-due, 
and  dishonoured,  and  stipulating  for  payment  by  weekly  instal- 
ments, admits  notice  of  the  dishonour,  uunson  v.  MeU,  1  B.  &  C. 
193;  2D.  &R. 334. 

necessary  to  charge  the  indorser.  PvSnam  if  al,  v.  ^^uOiiNifi  $f  al. 
4  Mass.  Rep.  45.    Widgsry  v.  Monroe  ffaL6  Mam.  Rep.i40. 

In  Virginia,  the  indorser  of  a  note  is  not  liable  on  non-payment 
by  the  maker,  unless  the  maker  is  shown  to  be  insolvent,  or  a  suit 
has  been  brought  against  him  and  proved  fruitless ;  ahhouf^h  soch 
mdorser  has  been  counter-secured  by  the  maker  for  such  mdorse- 
ment.    Dulany  v.  Hodgkin,  5  Cranch,  333. 

See  Mr.  Day's  notes  to  JfUkes  9f  aL  y.  Jadu,  Peake's  C.  903,  atld 
Smith  9f  dl.  V.  Bedut,  13  East,  189.  Swift  oh  Ev.  and  BiUs,  287— 
290.] 

VOL.  II.  31 
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PART       of  the  waver  of  the  objection,  with  notice  of  the  &ct  of 
IT.         which  he  had  the  means  of  informing  himself  (z).     So 
— _—  where  the  drawer,  knowing  that  time  had  been  given  b^  the 
Preiumpiive     holder  to  the  acceptor,  but  supposing  that  he  was  still  hable 
evidence. .       on  the  ^  bill,  in  default  of  the  acceptor,  said,  three  months 
^'^^  after  the  bill  was  due,  that  he  was  liable,  and  if  the  accep- 

tor did  not  pay  it,  he  would,  it  was  held  that  he  was  bound 
by  the  promise  (a).  Where,  however,  a  promise  to  pay  has 
been  made  in  iterance  of  material  facts,  such  as  the 
holder's  laches,  it  will  not  supersede  the  necessity  of  the 
usual  proof  of  notice  (6). 

Where  the  indorsee  of  an  inland  bill  presented  it  before 
it  was  due,  for  acceptance,  and  it  was  refused  on  the  4th  of 
November,  and  the  indorsee  on  the  6th  of  January  follow- 
ing, (the  bill  expiring  on  the  11th  of  January,)  gave  notice 
generally  of  the  dishonour  of  the  bill,  but  without  specify- 
ing the  time  or  circumstances  of  the  presentment,  where- 
upon the  defendants,  the  drawers,  being  ignorant  of  the 
circumstances,  made  a  proposal  the  next  day  to  pay  the 
bill  by  instalments,  it  was  held  that  they  had  not  waved 
the  notice  (e).     So  a  promise  made  by  the  defendant  when 

• 

(z)  Greenway  v.  HindUtfy  4  Camp.  52.  It  operates  as  a  ircrver  of 
the  want  of  notice  (Roger*  v.  Stephens^  %  T.  K.  713.  Peake's  C. 
909.  7  East,  931. 13  East,  417) ;  and  where,  on  demand  made,  the 
drawer  answered  that  the  bill  musLbe  paid,  it  was  held  to  be  equi- 
valent to  a  promise  to  pay  (ibid. ;  and  see  LundU  v.  RoberUon^  7 
East,  931).  The  drawer  on  the  first  application  promised  the  plain- 
tiff that  he  would  pay  the  bill  if  he  would  call  again  ;  upon  a  second 
application,  he  said  that  he  had  not  had  regular  notice,  but  that  as 
the  debt  was  justly  due  he  would  pay  the  bill  (and  see  Haddock  y. 
Bf»ry,  7  East,  936,  n.  Gibbons  v.  Coggon,  9  Camp.  188.  7\iylor  v. 
Janes,  9  Camp.  105.  A  waver  by  a  drawer  may  be  implied,  huUau* 
whether  a  waver  by  an  indorsee  must  not  be  express,  4  Taunt.  93. 
A  letter  written  by  the  drawer,  stating  that  the  bill  had  been  ac- 
cepted for  his  accommodation,  and  would  be  paid,  dispenses  with 
notice  ( Wood  v.  Brown,  1  Starkie's  C.  207.)  But  a  letter  written  by 
an  indorser  who  had  been  applied  to  for  payment  after  several  days 
laches,  informing  the  plaintiff  that  he  would  not  remit  till  he  re- 
ceived the  bill,  and  desiring  the  plaintiff,  if  he  considered  him  (the 
defendant)  to  be  wisafe,  to  return  the  bill  to  a  prior  indorser,  was 
held  to  be  no  such  waver  of  the  laches,  and  promise  to  pay,  as 
would  entitle  the  plaintiff  to  recover  (B&rrodaUe  v.  Loioe,  4  Taunt. 
99).  So  where  the  drawer  said,  ^  If  I  am  bound  to  pay  it,  I  will,^ 
Dsnnis  v.  jiforme,  3  Esp.  C.  158).  So  where  he  merely  offered  to 
compromise.    Cuming  y.  Frtnd^  9  Camp.  10&  n. 

(a)  Stevens  v.  lA/nehj  19  East,  38. 

hjGoodaU  V.  DoUy,  I  T.  R.  719.    Blisard  v.  Herit,  5  Burr.  9670. 
4  Taum.  93. 

re)  1 T.  Ife  719* 
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arrested,  and  when  he  is  ignorant  of  the  &cts,  will  not  be       tabt 
a  waver  (rf).  iv. 

Where  the  defendant,  being  a  foreigner,  on  being  ap-  ^ 

plied  to  to  take  up  the  bill,  said,  ^^  I  am  not  acquainted  Pretumptiva 
with  vour  laws ;  if  I  am  bound  to  pay  it,  I  will,"  it  was  e»w«ncc- 
held  that  the  declaraticHi  did  not  supersede  the  necessity  of 
proving  notice  (e).  So  a  subsequent  promise  to  pay  the 
amount  by  instalments,  by  one  who  is  ignorant  of  the  cir- 
cumstances attending  the  dishonour  of  tne  bill,  is  no  waver 
of  the  want  of  presentment  {g).  (1) 

*A  promise  by  one  of  several  indorsers  who  are  not  ^275 
partners  is  not  evidence  against  the  other  indorsers  (A). 
It  has  been  said,  that  where  an  indorser  has  promised  to 
pay  the  bill,  payment  must  still  be  demanded  before  the 

(d)  Roust  V.  Redwood,  1  Esp.  C.  155.    4  Taunt.  93. 
(t)  Dennis  v.  Morriety  3  Esp.  C.  158. 
^g;3H.B.336.    1T.R.7J2. 
(h)  1  Etfimes,  317.    1  Esp.  C.  135. 

(1)  [A  promise  by  an  indorser  to  pay  a  note,  after  being  dischare- 
ed  in  law  bv  neglect  of  due  notice,  is  not  binding,  unless  made 
with  a  knowledge  of  all  the  material  facts.  Martin  v.  Wintliht,  2 
Mason's  Rep.  241.  Darute  v.  Dennison,  5  Johns.  248.  Fathering' 
ham  v.  Priced  Exor.'  iBay,  291.  Donaldson  v.  Means j  4  Dallat, 
109.  Tbtoer  y.  DurrtU^  9  Mass.  Rep.  332.  And  the  promise  must 
be  explicit,  and  made  out  by  clear  and  unequivocal  evidence.  MH- 
ler  T.  Haddey,  5  Johns.  375. 

Where  the  indorser,  knowing  that  a  demand  has  not  been  made 
on  the  maker,  promises  to  pay  the  note,  it  is  a  waiver  of  the  neces- 
sity of  proving  demand  and  notice.  HaU  v.  Frteman,  2  Nott  A& 
McCord,  479.  Hcmkins  v.  Liswelly  12  Mass.  Rep.  52.  Pierson  v. 
Jhoker,  3  Johns,  w.  Such  promise  is  an  implied  admission  that 
the  indorser  has  received  notice — but  where  it  is  evident  that  such 
notice  was  not  given,  a  f>romiBe  by  the  indorser  to  pay,  after  he  is 
legally  discharged,  and  without  any  consideration,  will  not  maintain 
an  action.  Lawrence  y.Raiston^  3  Bibb,  102.  Philips  v.  M*" Curdy,  1 
Bar.  &  J.  187.     WaUur  v.  Laotrty,  6  Munf.  487. 

Where  a  party  relies  on  a  waiver  of  demand  and  notice,  he  must 
allege  the  demand  and  notice  in  his  declaration,  in  the  same  man- 
ner as  if  actually  given,  and  proof  of  the  waiver  is  equivalent  to 
proof  of  demand  and  notice.  A*orfon  v.  Lewis,  2  Conn.  Rep.  478. 
8.  P.  WiUiams  v.  Matthews,  3  Cowen,  252.  And  an  agreement  by 
an  indorser,  after  the  note  was  due,  but  before  the  days  of  grace  had 
expired,  to  pay  the  amount,  in  consideration  of  time  being  given, 
was  held  to  be  a  waiver  of  demand  and  notice.  AVrton  v..  Lewis, 
ubi  sup.  So  if  the  indorser  receive  security  of  the  maker  to  meet 
the  indorsement.  Bond  V  at.  v.  Farvkasn,  5  Mass.  Rep.  170.  TWer 
▼.  DurtO,  ubi  sup.  Mead  v.  SmaU,  2  Greenleaf,  207.  See  Agan  ▼. 
MeManus,  11  Johns.  180,  where  it  is  said  the  doctrine  as  to  waiver 
of  notice  does  not  apply  to  promissory  nofe^.] 
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action  is  brought  («);  this,  however,  appears  to  be  unne- 
cessary. 

A  promise  is  binding  although  made  under  ignorance  of 
the  law  (*). 

An  offer  to  pay  part  by  way  of  compromise,  and  made 
for  the  purpose  of  buying  peace,  is  not  admissible  in  evi- 
dence (t) ;  and  a  mere  oner  to  compromise  is  no  waver  of 
the  want  of  notice  (m). 

in.  Where  the  liability  is  consequent  oh  the  defendant's 
own  default,  as  where,  1st,  the  drawer  brings  an  action 
against  the  acceptor,  or  2ndly,  the  acceptor  against  the 
drawer.  1st.  By  the  drawer  against  the  acceptor  (n) ;  the 
plaintiff  must  prove, 

1st.  The  acceptance  of  the  bill  by  the  defendant,  which 
is  prima  facie  evidence  that  he  has  effects  of  the  drawer  in 
bis  han<b(o). 

2ndly.  Presentment  to  the  acceptor,  and  the  refusal  by 
him  to  paythe  bill.  • 

3rdly.  The  payment  of  the  bill  by  the  plaintiff,  the 
drawer. 

The  indorsement  of  a  general  receipt  on  the  bill  prima 
fade  importE  petyment  by  the  acceptor,  although  the  bill  be 
produced  by  the  drawer,  for  it  is  rather  to  *be  presumed, 
that  the  bill  was  delivered  to  him  by  the  acceptor,  on  a 
settlement  of  accounts  (p) ;  and  therefore  the  plaintiff  should 
prove  a  payment  to  the  holder  by  himself  (a). 

4thly.  That  the  acceptor  has  effects  of  the  drawer  in  his 
hands ;  of  this  fact  the  acceptance  is  prima  fade  evidence  (r). 
The  bankruptcy  of  the  acceptor  is  no  detence  against  the 
drawer  who  has  paid  the  bill  since  the  bankruptcy  (s). 

(i)  Brmon  v.  Macdermoi,  5  Esp.  C.  265.  tamen  ^, 

(k)  13  East,  38 ;  and  see  tit.  Mmisnona. 

(I)  B.  N.  P.  236.     Qunn  y,  GuUoek,  Chitty,  288. 

(m)  Cuming  v.  French^  2  Camp.  106.  «. 

(n)  The  drawer  may  recover  apiinst  the  acceptor,  having  efiects 
of  the  drawer  in  his  hands,  in  his  own  name,  without  assignment 
irom  the  payee. 

(o)  3  T.  R.  183,  Fere  v.  Lewif. 

(p)  SchoUy  ▼.  fFaUhy^  Peake's  C.  24.  So  where  an  indorse^ 
having  bepn  ohliffed  to  take  up  the  bill,  declares  speciiilly  against 
the  acceptor.    Men^ez  v.  CSomroon ;  1  Ld.  Raym.  742. 

(q)  Peake's  C.  24.     Peake's  L.  E.  221. 

(r)  10  Mod.  36, 37.  Parminter  ▼.  SimmonSy  1  WUs.  185.  3  T.  R, 
183.    3  East,  169. 

(b)  Mead  v.  Braham^  3  M.  &  S.  91. 
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The  acceptor  of  an  accommodation  bill,  in  an  action  PARr 

against  the  drawer,  must  prove,  1st.   The  drawing  of  the  iv. 
bill  by  the  defendant  {t\  by  proof  of  his  hand>writing. 


2dly.  He  must  rebut  the  usual  presumption  of  considera-  Acceptor 
tion,  by  evidence  showing  the  absence  of  it.  3dly.  Pay-  •• 
ment  of  the  bill  by  himself  (m),  or  executipn  agamst  his  "''•'• 
person  (a?).  The  mere  production  of  the  bill  will  not  afford 
ereii  prima  facie  evidence  of  payment  without  showing  that 
the  bill  has  been  in  circulation  since  the  acceptance  ;  and 
payment  is  not  to  be  presumed  from  a  receipt  indorsed  on 
the  bill,  except  it  be  in  the  hand-writing  of  some  person 
entitled  to  demand  payment  (y). 

In  order  to  prove  the  particular  amount  of  damage  which  Damaget. 
the  plaintiff  has  sustained,  the  course  of  exchange,  and  the 
liability  of  the  defendant  to  pay  *  re-exchange,  are  questions  *  277 
for  the  jury  {z).     Interest  is  recoverable  from  the  day  when 
the  bill  became  due  to  the  day  of  signing  judgment  (a). 

Where  a  sum  is  payable  on  a  promissory  note  by  mstal-  Interest. 
ments;  and  the  whole  is  to  become  due  on  the  first  default, 
interest  becomes  due  on  the  first  default  (6) ;  and  it  is  re- 
coverable, although  not  stated  in  the  particulars  (e)«    In- 
terest may  be  recovered  against  the  drawer  of  an  inland  . 
bill,  without  proof  of  a  protest  (rf). 

An  indorsee  having  received  part  of  the  contents  from 
the  drawer,  cannot  recover  more  than  the  residue  firom  the 
acceptor  (e). 

The  acceptor  of  a  bill  payable  in  England  is  liable  only 
to  the  sum  payable,  and  5-per  cent,  interest  (/). 

In  an  action  on  a  foreign  note  payable  in  the  currency 
of  this  country,  interest  is  to  be  calculated  according  to  the 
state  of  exchange  at  the  time  of  the  demand  of  payment  (g), 

(t)  Ft</e  n^o,  290, 254. 

(u)  Ta^r  V.  Higgins,  8  East,  169.  In  the  latter  case  the  count 
must  be  special. 

(x)  Ibid. 

fy)  jykl  V.  Fanbaienbergf  2  Camp.  439. 

(z)  Ik  TatUi  &  others  v.  Baring  &,  others,  2  Camp.  65.  11  East, 
265.    2H.B.d78.    3  B.  &  P.  335. 

(a)  Mobinson  v«  Bland,  2  Burr.  1085.    2  T.  R.  58. 

(h)  4  Esp.  C.  147. 

(c)  Ibid. 

(d)  WindU  v.  Andrews,  2  Starkie's  C.  425.  [S.  C.  2  B.  &  A.  69a] 

(e)  Baecn  v.  Searhs,  1  H.  B.  88. 

(/)  WooUdy  V.  Craupfind,  2  Camp.  445. 

(g)  PoUardr,  Merries, SB.  SlF.  935.  MeOUhY.  Simewh9n.B, 
898.    But  see  fiouiieC  V.  JHfeffif ,  3  Camp.  303. 
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PABT      fide,  indorsee  for  value  (z)  (1).    As  between  the  original 

IV.         parties  to  the  bill,  the  total  failure  of  consideration  may  be 

— '  set  up  as  a  defence  (a)  (2).    It  may  be  shown,  that  the 

Want  of  con- 
sideration. ^2;  2  T.  R.  71.  Com.  Rep.  43.  SneUing  v.  Briggs,  R  N.  P.  274. 
Puftt  de  Bra3  v.  Ihrbes,  1  Esp.  117,  where,  by  the  course  of  trade, 
a  bill  was  to  be  given  by  the  drawer  before  the  consideration  was 
paid,  and  before  payment  the  payee's  agent  became  bankrupt,  it 
was  held  that  the  payee  could  not  recover  against  the  drawer. 
Ibid,  and  see  1  Str.  674. 

(a)  7  T.  R.  121.  Even  although  the  defendant  has  promised  to 
pay  the  bill,  if  no  proof  of  payment  be  given  within  a  specific  time 
which  is  elapsed.    Elmes  v.  fFiUsy  1  H.  B.  64. 

(1)  [The  consideration  of  a  promissory  note  may  be  inquired  in- 
to as  between  the  original  parties,  and  if  there  is  no  consideration 
for  the  promise,  it  is  nudum  pfutum^  and  cannot  be  edforced  by  ac- 
tion. Schoonmaker  v.  Roosa  Sf  al.  17  Johns.  901.  Pearson  y.^ Pear- 
son, 7  Johns.  26.  Ten  Eyck  v.  Vanderpool,  8  Johns.  120.  The  Peo- 
ple V.  Howell^  4  Johns.  296.  Fink  v.  CoXy  18  Johns.  145.  Yelv.  4  h. 
note. 

In  Massachusetts,  it  is  held,  that  a  note  nven  without  coneiderm- 
tion  cannot  for  that  reason  be  avoided,  if  no  &aud  or  imposition 
has  been  practised.  Bowers  v.  Hwdy  10  Mass.  Rep.  427.  And  see 
Swift  on  Bills,  265.] 

(2)  [Where  a  promissory  note  is  given  for  the  purchase  of  re^ 
property,  and  the  title  to  the  property  fails,  it  is  not  a  good  defence 
against  the  note,  unless  the  failure  be  total.  Greenleqfv.  Cook^  9 
Wheat.  13.  See  Smith  v.  Sinclair,  15  Mass.  Rep.  171.  Uoyd  v. 
JetoeU  ifal,l  Greenleaf,  352.  Frisbie  v.  Hoffnagle,  11  Johns.  50. 
Although  the  consideration  of  a  note  fail  by  reason  of  the  failure  of 
the  payee  to  perform  an  agreement,  yet  if  a  new  agreement  be  made 
by  the  parties,  as  a  substitute  for  the  old,  this  failure  of  considera- 
tion creates  no  equity  in  favour  of  the  maker  against  the  indorsee, 
even  in  Virginia.     Young  v.  Grundy,  7  Cranch,  548. 

A  note  given  in  consideration  of  the  assignment  of  a  patent  right, 
which  had  been  fraudulently  obtained,  was  held  to  be  void,  al- 
though certain  materials  had  been  furnished,  and  certain  instruc- 
tions given  by  the  payee  to  the  maker.  Bliss  v.  JVegus,  8  Mass. 
Rep.  46.  A  note  given  on  the  sale  of  a  chattel,  fraudulently  repre- 
sented by  the  vendor  to  be  of  great  value,  when  it  was  of  no  tMUtce, 
is  without  consideration  and  void — ^and  evidence  of  these  facts  is 
admissible  under  the  general  issue,  in  an  action  on  the  note.  SiU 
V.  Rood,  15  Johns.  230.  So  in  an  action  on  a  note,  the  maker  may 
show  that  the  consideration  was  a  quitclaim  deed,  executed  by  the 
plaintiff  to  him,  of  lands  which  the  plaintiffinduced  him  to  purchase 
oy  fraudulently  pretending  to  a  title  to  them.  Hawley  v.  Beeman^ 
2  Tyler,  238. 

Where  the  owner  of  a  slave  told  him  if  he  would  procure  good 
notes  for  $200,  he  should  be  immediately  manumitted,  and  the  slave 
procured  the  notes  and  delivered  them  to  his  master,  who  made 
out  a  deed  of  manumission,  but  refused  to  deliver  the  deed,  and 
kept  it  and  the  notes  for  more  than  two  years,  during  which  time 
he  held  the  slave,  as  a  slave  ;  it  was  held,  in  an  action  on  one  of 
the  notes  against  the  maker,  that  the  consideration  had  whoUy  fail- 
ed, and  that  the  plaintiff  could  not  recover.  Peiry  v.  CJmky,  Id 
Johns.  53.] 


WANT  OF  CONSIDERATION.  230 

contract  on  which  the  bill  was  given  is  whon^f  rescinded,  pabt 

where  it  is  entire ;  or,  that  it  has  been  partudfy  rescinded,  it. 
where  it  consists  of  divisible  parts  (i). 


Where  a  note  was  given  by  the  defendant  as  an  appren-  Waot  of  coa- 
tice  fee  with  his  son,  and  the  indentures  were  void  for  want  ■»<*•'»*»»• 
of  a  stamp  under  the  statute  8  Anne,  it  was  held  that  the 

Slaintiff  could  not  recover,  although  he  had  maintained  the 
efendant's  son  for  a  time  (c) ;  and  in  some  cases,  as  be- 
tween the  original  parties,  the  defendant  may  show  what 
consideration  was  really  given  for  the  bill,  and  the  plaintiff 
cannot  recover  more  (e). 

Where  the  defendant  accepted  the  bill  in  consideration 
of  partnership,  and  broke  off  the  treaty,  it  was  ^held  that  *  381 
the  plaintiff  could  recover  no  more  than  compensated  the 
injury  actually  sustained  (/}.  In  order,  however,  to  re- 
duce the  demand,  the  acceptor  must  prove  a  failure  to  a 
certain  liquidated  amount.  It  is  now  completely  settled, 
that  a  partial  fidlure  which  may  be  the  subject  of  an  action 
for  unliquidated  damages,  and  which  leaves  the  whole  of 
the  contract  still  open  and  unrescinded,  cannot  be  inquir- 
ed into  in  an  action  on  the  bill  or  note  (f ),  as,  that  the 
goods  delivered  are  of  bad  quality  (A) ;  and,  in  general,  a 
party  who  has  given  a  bill  of  exchange  for  the  amount  of  a 
tradesman's  bill,  is  precluded  from  disputing  the  reason- 
ableness of  the  charges  (t). 

Where  the  defendant  having  possession  of  the  premises, 
gave  a  bill  as  a  consideration  ror  a  lease,  which  the  plain- 
tiff refused  to  execute,  it  was  held  that  the  refusal  consti- 
tuted no  defence  to  the  action  {k)  ;  but  where  a  partial 

fb)  Bayley,  236.  Barber  v.  B(ukhimae,  Peake's  C.  61 ;  where,  in 
an  action  by  the  payee  against  the  acceptor  of  a  bill,  the  defendant 
paid  part  of  the  money  into  court,  and  proved  that  there  was  no 
consideration  for  the  residue,  the  jury,  under  the  direction  of  Lord 
Kenyon,  found  for  the  defendant. 

(e)  7  T.  R.  VIL 

(e)  DameU  y.  Williams,  2  Starkie's  C.  166.  And  see  fiyfen  v. 
Boberts,  1  Esp.  C.  261.  He  may  show  that  it  'Was  accepted  for  va- 
lue as  to  part,  and  as  an  accommodation  biU  as  to  the  residue,  d 
Starkie's  C.  166. 

(f)  Peake's  0. 216. 

fg)  MoTjgan  Y.  Richardson,  1  Camp.  40,  n.  2  Camp.  346.  J^- 
mtng  V.  Simpson,  1  Camp.  40,  n.  Moggridge  v.  Jones,  14  ESast, 
486.    3Camp.  R.  38.    Bayley,  235. 

(h)  Morgan  y.  Richardson,  7  East,  483.  3  Smith,  487.  1  Camp. 
40.  1  Esp.  159.  Moggridge  v.  Jones,  3  Camp.  38.  14  East,  486. 
3y  V.  Cksynne,  2  Camp.  346. 

(i)  1  Esp.  159.  261.    Sohmm  v.  Turner,  1  Starkie's  C.  51.       «*• 

(k)  3  Camp.  38.    14  East,  484,  Moggri^e  v.  Jones. 
VOL.  II.  32 
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PART       fiiilttie  arises  from  fraud  it  is  a  defence  to  the  action  (t). 

IV.         Thus,  where  the  bill  is  given  for  the  price  of  goods  frauau* 

■  lently  sold  under  a  warranty,  the  breach  of  warranty  is  a 

Defence.—       bftf  to  an  action  on  the  bill,  if  the  defendant  has  tendered 

S^ttoJ*'"   back  the  goods  (mUl). 

^282  ^'^^  milure  ot  consideration  is  no  defence  against  an 
indcNrsee  for  value  (n) ;  neither  is  it  any  defence  against  a 
bimafde  indorsee  for  value,  that  the  bill  was  an  acconuno*' 
dation  bill,  and  that  he  knew  it  to  be  such  (o). 

It  is  no  defence  to  an  action  by  the  indorsee  against  the 
acceptor,  that  the  drawer  of  a  bill  payable  to  bis  own  or- 
der had  committed  a  secret  act  of  bankruptcy,  and  that  the 
assignees  under  the  commission  had  withdrawn  from  the 
defendant  a  lease,  pledged  by  the  drawer  to  him  as  a  secu- 
rity against  his  acceptance  Ip).  If  the  indorsee  knew  that 
the  bill  was  an  accommoaation  bill,  he  can  recover  no 
more  than  the  value  he  has  paid ;  but  if  the  bill  was  made 
upon  a  good  ccmsideration  he  may  recover  the  whole ;  and 
if  he  has  not  paid  full  value  for  it,  he  is  a  trustee  for  the  in- 
dorser  in  respect  of  the  surplus  (9). 

Uligality.  As  against  an  ori^al  party  to  the  bill  or  note,  the  defen- 

dant may  five  the  t/^iu%  of  the  consideration  in  evidence 
in  bar  of  the  action  («).  And  so  he  may  as  against  an  in- 
dorsee who  was  privy  to  the  illegal  transaction  {t).  But  no 
illegality  between  the  original  parties  will  affect  an  indorsee, 

(I)  2  Taunt.  2.  Ltdger  v.  Ewer,  Peake's  C.  316.  FleuMf  v. 
SimMony  1  Camp.  40,  n.  Seeus,  where  a  purchaser  who  has  nven 
the  bill  in  payment  does  not  repudiate  the  contract.  Archer  v.  oam- 
Jbrd,  3  Starkie's  C.  175. 

(m)  LtwU  v.  Cosgrave,  2  Taunt.  2.  The  jury  found  for  theplain- 
tiff;  but  the  court  ffranted  a  new  trial,  on  the  ground  of  traud. 
And  see  Sohman  v.  JVirner,  1  Starkie's  C.  51, 

(h)  Bothm  V.  SUHingj  7  T.  R.  423.  Even  although  it  was  in- 
dorsed over  after  it  was  due,  the  drawers  (the  defendants]  having 
issued  it  nine  months  after  the  date. 

(4^)  SmUih  V.  Knox  J  3  Esp.  C.  46.  But  it  would  be  otherwise  if  he 
kniew  that  the  bUl  w^  djnawn  for  a  particular  purpose,  3  Esp.  46. 
And  see  Charles  v.  Marsden^  1  Taunt.  224 ;  FhUum  v.  Pocoek,  5 
Taunt.  193 :  and  per  Eldon,  C.  Bank  of  Ireland  v.  Berufordy  6  Dow, 
937. 

(p)  JMen  V.  fFiOkinMy  3  East,  317. 

(f)  Wiffen  V.  RoherU^  1  Esp.  C.  261. 

(s)  As  where  the  bill  had  been  accepted  in  a  smuggling  transac- 
tion.   1  Camp.  383. 

(i)  1  Es^.  C.  389.  2  Esp.  C.  539.  [BriMhant  v.  LestatjeiUy  I  Bay, 
lia     Wiggin  if  al.  Y.  Bwi,  12  JobnB.  dOd.] 

(I)  [l^«ite,p.38Q,wte(3).] 


ILLEOAUTY.  •  %%$ 

(except  ttiid^r  *tbe  statutes  against  gaming  and  itsur^^  fast 

unless  he  had  notice  (x)  of  the  illegality,  or  took  the  bill  it. 
after  it  become  due,  from  one  who  had  notice  (y).    The 


question  of  mala  ^ides  in  such  cases  is  a  question  of  fact  ntogaUif. 
for  the  consideration  of  the  Jury  (z). 

Where  a  bill  is  given  for  the  differences  in  a  stock-job* 
bing  transaction,  an  indorsee  who  is  privy  to  the  transac- 
tion cannot  recover  (o).  Where  the  payee  of  such  a  bill 
indorsed  it  after  it  was  due,  it  was  held  that  the  indorsee 
could  not  recover  (&)•  Where  part  of  the  consideration  is 
illegal  the  bill  is  void  for  the  wnole  (c). 

In  an  action  by  an  indorsee  against  the  maker  of  a 
note,  letters  from  the  payee  to  the  maker,  proved  to  be 
contemporaneous  with  the  making  of  the  note,  have  been 
held  to  be  evidence  {d)  to  prove  that  it  was  illegal  in  its 
creation. 

By  the  provisions  of  the  stat.  9  Ann.  c.  14.  s.  1,  securi- 
ties for  money  or  valuables  won  by  gaming,  &c.  or  finr 
repaying  money  knowingly  lent  for  gaming,  are  void;  and 
by  the  stat.  12  Ann.  stat.  2,  c.  16,  s.  1,  so  are  contracts 
for  the  payment  of  moiiey  lent  on  usurv  («)•  And  a  bona 
fide  holder  could  not  recover  *  on  a  bill  usurious  in  its  *  384 
origin  (#),  or  on  a  bill  legal  in  its  inception,  but  indorsed 
by  the  payee  upon  the  usurious  contract  (/). 

By  the  stat.  58  Geo.  3,  c.  93,  no  bill  or  note,  although 
it  may  have  been  given  for  an  usurious  consideration! 
shall  be  void  in  the  hands  of  a  bona  fide  indorsee,  without 
notice  of  the  usury.  And  an  innocent  holder  of  a  bill 
accepted  to  secure  a  gaming  debt  may  recover  against 

(x)  Doug.  632.  HyoU  v.  Bummer,  1  Esp.  C.  369 ;  2  Esp.  C.  536. 
Doffnall  ▼.  Wt^ey^  11  East,  43,  where  a  broker  got  the  bill  dis- 
couQted  for  illegal  brokerage. 

(y)  Doug.  632.    [Perkins  v.  ChaUit,  1  N.  Hamp.  Rep.  254.] 

(z)  Per  Ld.  Mansfield,  Doug.  632. 

(a)  SUeri  ▼.  LaMey^  6  T.  R.  61 ;  7  T.  R.  639. 

(h)  7  T.  R.  630;  Brown  ▼.  Twner. 

(c)  SeoU  y.  OOmore,  3  Taunt.  226. 

(d)  Kent  v.  Lowen^  1  Camp.  177.  Walsh  t.  Stockdak^  Cor.  Ab> 
bott,  J.  Guildhall  Sitt.  after  Trm.  Term,  1818. 

(e)  The  mere  negotiation  of  a  bill  by  a  broker  at  exorbitant  bro- 
kerage, die  broker  advancinff  no  money  himself,  and  being  no  par-' 
ty  to  the  bill,  will  not  avoid  the  bill  under  the  stat.    Dagnau  v. 
In^giey,  11  East,  43.    As  to  proof  of  usuryy  see  the  title. 

(s)  Lnwt  V.  WatteTj  Doug.  736.  See  Lowes  ▼.  Maaaaredoy  1  8tar- 
kie's  C.  385. 

(fl  Lsms  V.  MazxaredOf  2  Starkie's  C.  385.  But  see  Parr  v. 
JE7«cwm,  1  East,  9a.  Demiel  v.  CortPf^,  1  Esp.  C.  374 
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PABT       aflaiDSt  the  acceptor,  the  latter  may  prove  the  bankruptcy 
IT.         of  the  payee  previoas  to  the  indorsement  (y). 

The   defendant   may,  under  the  general  issue,    give 


^^  ^^\no^  *  P^y^'^^^  Of  other  satisfaction,  or  by  the  assent  or  hches  of 


fiatiiAMilon  of  evidence  to  show  that  the  bill  has  been  discharged  by 
*  payment  c 
^^'^  the  holder. 

The  acceptor  may  prove  in  bar  that  the  holder  has 
received  satisfection  nrom  the  drawer  {z) ;  after  payment 
by  the  drawer  (who  is  not  also  the  payee|,  the  bill  is  no 
longer  negotiable  (a),  and  if  a  bill  be  paid,  and  re-issued 
after  maturity,  the  holder  cannot  recover  (6);  but  a  pro- 
missory note  paid  and  re-issued  before  maturity  is  availa- 
ble in  the  haiuls  of  a  bona  fide  holder,  without  notice  (c). 
If  the  drawer,  who  is  also  payee  of  a  bill,  take  it  up,  he 
may  indorse  it  over  after  it  is  due  without  a  fresh 
stamp  {d) ;  but  it  is  otherwise  where  the  bill  is  made  pay- 
able to  a  third  person  (e).  After  twenty  years,  it  is  to  be 
presumed  that  a  promissory  note  or  bill  of  exchange  has 
Deen  satisfied  (/) ;  and  such  a  presumption  may  be  left  to 
a  jury  after  the  lapse  of  a  much  shorter  period,  although 
ike  statute  of  limitations  has  not  been  pleaded.  The  hol- 
der of  a  bill  gives  in  a  blank  schedule  under  an  insolvent 
act,  this  is  not  conclusive  evidence  to  discharge  the  ac- 
ceptor (g*).  Satisfaction  to  one  of  two  parties  is  sftis&e- 
tion  to  both  {h).  The  payment  of  part  by  the  acceptor^  to 
the  payee,  cannot  be  set  up  as  a  defence  by  the  acceptor 
against  an  indorsee,  without  notice  (t).    The  holder  may 

(y)  3  Esp.  C.  611.  3  East,  999.  But  a  bill  payabkr  to  the  order  of 
the  drawer,  and  accepted  for  his  accommodation,  does  not  pass  to 
the  assignees ;  and  therefore  an  indorsement  for  value  after  the 
bankruptcy, jrives  a  right  of  acdon.  Watson  v.  Mardacre,  1  Camp. 
46. 173.    3  East,  321.    19  East,  656.    See  above,  title  by  transfer. 

(z)  19  East,  317.'  1  H.  B.  8%  n.  Either  wholly  or  in  part,  for 
the  holder  can  recover  the  residue  only  from  the  acceptor.  Bacon 
V.  SearUSy  1  H.  B.  88. 

(a)  BedL  v.  JZoUey,  1 H.  B.  89.  n.  But  see  the  explanation  of  this 
doctrine  in  CaJtJUno  v.  iMuntnct^  3  M.  &  S.  96 ;  tf|/hi,  997. 

(h)  3  Camp.  194.    As  to  re-issoing  notes,  sea  48  €^.  III.  c.  149, 

8.13. 

(e)  3  Camp.  194.  Beek  v.  HoUey,  1 H.  B.  89.  n.  Bayley  on  Bills,  66. 

(d)  Callow  V.  jLairrenee,  3  M.  &  S.  95. 

(e)  Bedt  v.  RMey^  1  H.  B.  89,  n. 

CP  DuffiM  V.  Oeed,  5  Esp.  59. 

(g)  3  Camp.  13. 

(h)  19  East,  317. 

(i)  Cooper  v.  Da»Us,  1  Esp.  463.  1  Camp.  35.  Dong.  947.  (But 
see  9  Qsaup.  185.)    Although  the  holder  has  taken  security  nrom 
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sue  a  prior  indoreer,  although  he  bag  taken  in  execution       tamt 
and  discharged  a  subsequent  *  one  (k) ;  and  an  acceptor  it, 

sued  by  the  holder,  and  discharged  under  an  insolvent  .Pi«-._^ 
act,  is  still  liable  to  the  drawer  {t).    A  tender  is  not  avail-  *  288 
able  after  the  day  of  payment  (<{). 

Prior  parties  are  not  discharged  by  a  release  to  subse^  Releaae. 
quent  parties  (m).    It  will  be  seen  that  an  acceptor  canr 
not  be  discharged  without  proof  of  express  assent  by  the 
holder  (n). 

Wh^  a  bill  has  been  renewed,  and  a  warrant  of  attor- 
ney given  to  enter  up  judgment,  the  new  security  is  no 
defence,  unless  judgment  has  been  entered  up  (o) ;  and  it 
is  no  defence  to  an  action  on  the  first  bill,  that  the  second  | 
is  outstanding  (p). 

The  acceptor  who  has  paid  the  amount  under  a  forged 
indorsement  is  still  liable  to  the  supposed  indorser  {qy 

It  has  been  seen,  that  where  th^  action  is  brought 
*  against  a  drawer  or  indorser  of  a  bill,  it  is  incumbent  on  *  289 
the  plaintiff  to  prove  that  due  diligence  has  been  used  in 
makmg  presentment  of  the  bill  and  eiving  notice  of  default. 
But  an  acceptor  is  not  discharged  by  the  neglect  of  the  Discharge  by 
holder  to  present  the  bilL  lachei. 

Where  a  party  accepted  a  bill  payable  at  his  bankers,  it 
was  held  that  he  was  not  discharged  by  the  neglect  of  the 
holder  to  present  it  for  several  months  after  it  had  become 

aDotfaer  party,  or  discharged  him  out  of  execution  (3  Esp.  46.  2  BL 
1235.  2  I5.  &  P.  62.  A.  makes  a  note  in  favour  of  B.  without  con- 
sideration, which  B.  indorses  to  C,  with  notice :  B.  becomes  bank- 
rupt— C.  takes  a  dividend  under  the  commission,  and  covenants  not 
to  sue  B. ;  A.  is  still  liable  on  the  note  (5  Esp.  178,  t.  q.)y  for  the  dis- 
cbarge of  the  principal  discharges  the  surety. 

(k)  2  Bl.R.  1523.  So  he  may  sue  the^awer,  after  having  taken 
the  acceptor  in  execution,  who  has  been  discharged  under  the  Lords 
Act  {Macdtmald  v.  BcvingUm,  4  T.  R.  825)  j  and  the  drawer  may 
sdll  recover  from  the  acceptor,  for  the  being  taken  in  execution  is 
no  satisfaction  as  between  the  drawer  aud  acceptor.  Ibid. ;  and 
see  12  East,  317. 

(I)  4  T.  R.  825.    2  B.  5c  P.  61. 

(d)  Hume  v.  Pqtloe,  8  East,  168:  See  5  Ves.  350. 

(m)  3  Esp.  46.    2  BL  1235.    CmrglmrM  v.  RoOaion,  1  Marsh.  207, 
%  where  it  was  held,  on  demurrer,  that  a  relea^  by  the  holder  to  the 
payee  of  an  accommodation  note  did  not  discharge  the  maker, 
the  holder  not  having  notice  of  the  want  of  consideration. 

(n)  Fide  tn^o,  290. 

('oj  JVWif  V.  .6yeii,2Camp.329.    3  East,  251. 
(f)  8  £a8^  251.    5  T.  R.  513. 

(f)  Cfteofi  V.  Abr(^,  ehed  3  T.  R.  127.  Bmifk  v.  iSKmsi^,  gel. 
Cas.  24a 
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PA&T       due,  although  the  bankers  had  funds  of  the  acceptor  in 
IT.         their  hands,  and  in  the  mean  time  became  bankrupts  (r). 
,,  The  giving  time  to  the  principal  in  general  discharges 

Gmng.tiiMy     the  suieW ;  hence  it  is  a  good  defence  by  a  drawer  or  in- 
^^'  dorser  of  a  bill  to  show  that  the  holder  has  given  time  to 

the  acceptor  of  a  bill  or  maker  of  a  note  M,  or  has  com- 
pounded with  him  (t),  or  has  taken  a  renewed  bill  from  him, 
(although  the  indorser  afterwards  approve  of  it)  (u\  or  any 
*  390  other  security  (x)  (1) ;  but  if  the  *  drawer  or  indorser  con- 

(r)  Sebag  v.  AhUM,  1  Starkie's  C.  7a 

(s)  3  B.  &  P.  366.    2  Ves.  juD.  540.    MtM  ▼.  SmUh,  2  Bro.  C. 

I   C.  579.    2  B  &  P.  6L    Ex  parie  SmUh^  3  Bro.  C.  C.  1.     Tindal  v. 

^  JSroum,  1  T.  R.  167.  2  T.  R.  186.  Even  although  the  drawer  had 
no  effects  in  the  hands  of  the  acceptor  ( Gould  ▼.  Robson,  8  JBast, 
576).  Forbearance  to  sue  the  acceptor  after  protest  and  notice 
does  not  discharge  the  drawer  ( Wahtnfn  v.  St,  Qutnfin,  1  B.  &  P. 
652.  MiUvy  if  the  forbearance  be  before  protest,  or  if  the  bolder  take 
security  from  the  acceptor  after  protest  (ibid.)  A  conditional  agree- 
ment to  give  time  to  the  acceptor  on  his  paying  part,  which  condi- 
tion is  not  fully  performed,  does  not  discharge  the  indorsees.  BclA- 
nail  V.  Samuel,  4  Price,  174. 

(t)  Ex  parte  Smith,  Co.  B.  L.  6th  edit.  168.    3  B.  C.  C.  1. 

(u)  2  Camp.  179.  And  see  Gould  ▼.  Robson,  8  East,  576.  There 
the  holder,  alter  taking  part-payment  from  the  acceptor,  took  ano- 
ther acceptance,  payable  at  a  future  date  ;  it  was  agreed  that  the 
holder  should  keep  the  original  bill  as  a  security,  but  the  indorser, 
who  was  no  party  to  the  agreement,  was  held  to  be  discharged. 
The  principle  as  to  indorsees  is,  that  if  the  holder  give  time  to  a 
prior  indorser,  and  then  sue  a  subsequent  one,  he  in  effect  breaks 
his  faith  with  the  former,  per  Lord  Eldon,  English  v.  DarUy,  2  B. 
&  P.  61.  Time  given  to  a  subsequent  indorser  does  not  discharge  ' 
a  prior  indorser.  Where  the  bill  was  drawn  for  the  accommoda- 
tion of  the  acceptor,  the  giving  time  to  the  acceptor  discharges  the 
drawer,  stcuSy  where  th^  action  is  brought  against  the  party  for 
whose  accommodation  the  bill  was  drawn,  HiU  v.  Rtad,  1  D.  &  R. 
26.  Giving  time  to  the  acceptor  after  judgment  against  him  does 
not  discharge  the  drawer,  PoU  v.  Ford,  2  Chit.  Rep.  125.  Where 
the  acceptor  gave  a  second  bill  after  the  dishonour  of  the  first,  it 
was  held  to  be  a  mere  collateral  security  which  did  not  discharge 
the  drawer,  Peiry  v.  Claridgty  1  B.  &  C.  14 ;  2  D.  &  R.  78. 

(x)  2  B.  &  P.  62,  per  Ld.  Eldon.     Qu. 

(1)  ^In  Virginia,  it  has  been  decided  that  the  holder  of  a  note, 
who  gives  further  tim^  to  the  drawer,  or  enters  into  a  new  contract  • 
with  him,  does  not  thereby  discharge  the  indorser.  BtnnM  v. 
MauUi  Gilmer,  305.  In  other  States,  the  English  rule  is  enforced. 
Scarborough  v.  Harris,  1  Bay,  177.  Haslet  v.  Ehrick,  1  Nott  & 
M<Cord,  116.  Moodie  v.  Morrall,  1  Rep.  Con.  Ct.  371*— £f^w  v. 
GriMlh,  7  Mass.  Rep.  494— CVatn  v.  ColweU,  8  Johns.  384.  Lyndk 
▼.  Reynolds,  16  Johns.  41.  HMdy  v.  Broum  ifoL  ib.  70 — Henry  ▼. 
Donaghf,  Addison's  Rep.  39.  M^Faddon  v.  Parker^  4  Dallas,  275. 
S.  C.    3  Yeates,  496.] 
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sent  to  this,  he  is  not  discharged  (y)^  and  consequently  evi-       part 
dence  of  assent  may  be  adduced  in  reply  to  such  evidence         it. 
on  the  part  of  the  defendant  (z).    Evidence  of  the  mere  .— ...^-i.. 
forbearance  to  sue  the  acceptor  is  not  sufficient  (a). 

An  acceptance  is  prima  facie  evidence  of  the  acceptor's  waYer. 
having  in  his  hands  effects  of  the  drawer  sufficient  to  an- 
swer the  amount  of  the  bill ;  he  is  the  principal  debtor,  and 
primarily  liable  to  all  parties,  and  cannot  be  discharged  but 
Dy  express  agreement  (6). 

A  complete  acceptance  may,  in  some  instances,  be  wav- 
ed by  an  express  agreement  to  consider  the  acceptance  at 
an  end.  Walpole,  being  the  holder  of  a  bill  accepted  by 
Pulteney,  agreed  to  consider  his  acceptance  as  at  an  end, 
and  wrote  in  his  bill-book  '^  Mr.  Pulteney's  acceptance  at 
an  end ;"  Walpole  kept  the  bill  three  years  without  calline 
upon  Pulteney,  and  then  brought  his  action  ;  the  jury  found 
for  the  plaintiff,  but  the  Court  of  Exchequer  granted  anew 
trial,  and  the  jury  then  found  for  the  defendant  (c). 

The  indorsees  of  a  bill  knowing  that  it  had  been  accept- 
ed for  the  accommodation  of  the  drawer,  and  possessing 
goods  of  the  drawer,  from  the  produce  of  which  they  ex- 
pected payment,  said,  at  a  meeting  of  the  acceptor's  cre- 
ditor's, uiat  they  looked  to  the  drawer,  and  should  not  come 
upon  the  acceptors,  inconsequence  of  which,  the  latter  as- 
signed their  property  for  the  benefit  of  their  creditors,  and 
paid  them  15^.  m  the  pound.  The  drawer's  goods  turned 
out  to  be  of  *  little  value,  and  the  indorsees  sued  the  ac-  *  S91 
ceptors ;  and  Lord  Ellenborough  said,  that  if  the  plaintiff's 
language  amounted  to  an  unconditional  renunciation  of  all 
claim  upon  the  acceptors,  .the  latter  were  discharged  ;  if 
only  to  a  conditionaJ  promise  not  to  resort  to  the  accept- 
ors, if  they  were  satisfied  elsewhere,  they  were  not  ai«- 
charged,  and  the  jury  found  for  the  plaintiffs  (e). 

Black  arrested  reele  as  acceptor  of  iLbill  drawn  by  Dal-* 
las,  but  his  attorney;  on  finding  that  the  bill  was  fi>r  the 
acconmiodation  of  Dallas,  took  a  security  from  DaHaa,  and 
sent  word  to  Peele  that  he  had  settled  with  Dallas,  and  that 
he  (Peele)  .need  give  himself  no  further  trouble  ;  Dallas  be* 
came  bankrupt,  and  Black  sued  Peele,  but  it  was  held, 

(y)  Clarke  v.  Devlin,  3  B.  &  P.  363. 

(z)  Ibid.    1  B.  &  P.  419.    10  East,  34.    It  Ves.  jun.  411.    8 
Ea8t,57e.    SEsp.  C.  515.    1  B.  ^  P.  652. 
(a)  WaUoyn  v.  Si.  qyiniiny  1  B.  &  P.  652. 
(h)  Fere  V.  Lcimt,  3  T.  R.  18dL 
(c)  ITuZ/KiIs  v.  PiitteiMty,  cited  Doug.  943,  m 
(e)  WhaOeyY.  ZVidte^  1  Camp.  35. 
VOL.  II.  S3 
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tamt       that  as  Black  had  in  express  woids  discharged  Peele  no 
TT.         action  could  be  maintained  (/).    It  is  however  to  be  ob- 
served, that  a  mere  agreement,  without  proof  erf*  considera- 


Wa^er.  tion,  not  to  sue  the  acceptor,  will  not  discharge  him  un- 

less he  be  a  surety  for  the  drawer  (g). 

The  defendant  may  show  that  the  plaintiff  has  received 
the  whole  of  the  consideration  for  the  defendant's  accept- 
ance of  the  bill,  for  that  is  a  waver  of  the  acceptance  in 
point  of  law  (h) ;  as,  where  the  whole  of  the  consideration 
was  the  consignment  of  goods  to  the  defendant,  and  the 
policy  of  insurance  upon  them,  and  the  plaintiff,  the  holder 
of  the  bill,  signed  a  memorandum,  stating  that  the  defen- 
dant had  refused  to  accept  the  bill,  and  that  he  the  plain- 
*292  tiff  accepted  the  *bill  of  lading  and  policy,  and  undertook 
to  apply  the  proceeds  in  payment  of  the  bill  (t). 

If  the  holder  of  the  bill  receive  part  of  the  money  from 
the  drawer,  and  take  a  promise  from  him  upon  the  oack  of 
this  bill  for  the  payment  of  the  residue  at  an  enlarged  time, 
it  is  ibr  the  jury  to  say  whether  this  is  not  a  waver  of  the 
acceptance ;  but  it  is  said,  that  it  ought  to  be  left  to  them, 
with  strong  observations  to  show  that  it  is  (it).  No  neglect 
to  call  on  the  acceptor,  or  indulgence  given  to  the  other 
parties,  will  be  evidence  of  a  waver,  so  as  to  discharge  the 
acceptor  (t). 

The  acceptor  of  a  bill  for  the  accommodation  of  the 
drawer  is  not  discharged  by  giving  time  to  the  drawer  (m). 

Indofwment  The  defendant,  by  proof  that  the  bill  was  indorsed 
to  the  plaintiff  after  it  became  due,  places  the  plaintiff 
in  the  situation  of  the  indorser,  and  mav  give  any 
evidence  in  bar  of  the  plaintiff's  claim,   which  would 

(f)  Bladt  V.  PteUy  cited  Doug.  348.  See  also  Jlfojon  v.  fiiml, 
Doug.  397 ;  and  DingwtU  v.  Dufufer,  Doug.  347. 

(g)  Parker  v.  Leigk^  3  Starkie's  C.  338.  It  was  so  held  in  fftU&n 
V.  SmMy  on  demurrer^  K.  B.  Trin.  T.  58  Geo.  IIL 

(k)  Doug.  307.    BmfL  9h 

(i)  Mason  v.  Hunt^  Doug.  397. 

(k)  EIH9  V.  Galindo,  B.  R.  Mich.  34  Geo.  UI.  cited  Doug.  350. 
Bayley,  91. 

(I)  Lttxi&n  V.  PetOj  3  Camp.  185.  [See  observations  on  this  case, 
in  Fftilum  V.  Poeoek^  5  Taunt.  193.]  Dingwall  v.  DwmUt^  Doug. 
347. 

.  (m)  BaggU  V.  Jtcmore^  4  Taunt.  790.  And  the  taking  a  eognovt^ 
for  payment  by  instahnents,  from  the  drawer  of  a  bill  accepted  for 
his  accommodation,  does  not  discharge  the  acceptor,  althouj^  the 
holder  knew  that  it  was  an  accommodation  bill.  Fentum  v.  Pacodtj 
5  Taunt.  193.  And  see  Bank  of  inland  v.  BtrtBfML  and  others,  6 
Dow,  337. 
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have  defeated  that  of  the  indorser(n)  (1);  and  therefore,       vmslt 
an  indorsee  for  value  by  the  payee,  after  the  bill  has         nr. 
become  due,  cannot  recover  against  the  acceptor  of  an 


accommodation  bill  (o)  ;    but  if  the  holder,   before  the  indortement 
*  bill  became  due,  could  have  recovered,  so  also  may  the  J/^qI"'* 
indorsee  of  the  bill  indorsed  after  it  has  become  due  (p).     *^ 
But  if  the  drawer  of  a  bill  issue  it  lone  after  the  date,  a 
bona  jide  holder  for  value  may  recover,  dthough  the  consi- 
deration for  which  the  drawer  delivered  the  bill  has  failed  (a.) 

If  a  bill  be  substituted  for  another,  it  is  liable  to  tne 
equities  incident  to  the  one  in  lieu  of  which  it  was  given; 
and,  therefore,  where  a  former  bill  was  indorsed  over  in 
breach  of  trust  after  it  was  due,  although  for  a  valuable 
consideration,  it  was  held  that  the  indorsee  could  not  re- 
cover on  a  bill  substituted  for  this,  the  defendant  having 
received  notice  from  the  party  entitled  not  to  pay  it  (r). 

An  objection  to  a  bill  or  note  for  want  of  a  proper  stamp 
must  be  taken  before  the  bill  is  read. 

By  the  stat.  31  Geo.  III.  c.  25,  bills  and  notes  cannot  be  Suunp.-- 
stamped  after  they  are  made  ;  but  if  a  bill  properly  stamped  ^^^•^"■* 
be  onered  in  evidence  the  Court  will  not  inquire  when  it 
was  so  stamped. 

^,  (n)  3  T.  R.  80,  &  in  note.    7  T.  R.  431.     Oood  v.  Coe,  cited  in 

^oehm  y.  Steriing,  7  T.  R.  427.  7  T.  R.  630.     [Bowman  v.  ffoody  15 

Mass. Rep. 535.  Fidd y. Mckenon, IS ib.  137.   GMr.Eddyylih.2.] 

(o)  1  Camp.  19.    ChaHea  v.  Marsden,  1  Taunt  224. 

{p)  1  Camp.  383.  But  the  taker  of  a  banker's  cfaecque  for  value, 
nine  months  after  the  date,  does  not  take  it  charged  with  the  eouity 
with  whieh  it  was  charged  in  the  hands  of  the  person  from  wnom 
he  received  it,  if  he  took  it  for  value  and  without  notice.  Boehm 
V.  SterUng,  2  Esp.  C.  575.  7  T.  R.  423.  Morria  v.  Lu,  Bayl.  233. 
1  Taunt.  224.    3  Burr.  1516. 

iq)  Boekmry.  Sterling,  7  T.  R.  423. 

(r)  Lee  v.  Zagwy,  1  Moore,  556. 

^1)  [But  the  same  demand  and  notice  are  required  when  a  note 
18  mdorsed  after  it  becomes  due,  ap  in  the  case  of  an  indorsement 
belbre.  Count  v.  Shaekleferd,  2  Nott  &  M<Cord,  28a  Eeferi  v. 
Ik  Candres,  1  Rep.  Con.  Ct  69.  Rugdy  v.  Davidson,  2  ib.  33. 
Poole  V.  ToiUeon,  1  M<Cord,  199.  iSITocibiiafi  v.  RUey,  2  MK;ord,398. 
Beny  v.  Rohineon,  9  Johns.  121.  Diotgft/  v.  Emerson,  2  N.  Hamp. 
Rep.  159.  Bidum  v.  Dexter,  2  Conn.  Rep.  419.  Thu^er  v.  BraehOt, 
12  Mass.  Rep.  450. 

In  Pennsylvania,  however,  it  has  been  held  that  an  indonement 
of  a  note,  after  it  becomes  due,  is  an  original  undertaking,  and  no 
demand  on  the  former  drawer  or  indorser,  or  notice  to  the  indors- 
er,  is  necessary.    Bank  of  ^orOi  America  v.  Barriere,  1  Yeates, 

aeo.} 
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FAST  By  the  stat.  43  Geo.  lU.  c.  127,  a  stamp  of  higher  value, 

IV.         but  of  the  same  denomination,  is  sufficient  («). 
...............      A  bill  or  note  made  abroad  must  be  stamped  according 

Stamp.  to  the  law  of  the  country,  where  it  is  made  {t\. 

*  294      *  Where  partners  resident  in  Ireland,  signea  and  indorsed 

a  copper-plate  impression  of  a  bill  of  exchangd,  leaving 

blanKs  for  the  date,  sum,  and  name  of  the  drawee,  and  trana- 

mitted  it  to  B.  in  Eneland,  it  was  held  to  be  a  bill  of  ex- 

change,  by  relation,  nom  the  time  of  signing  in  Ireland, 

and  mat  an  English  stamp  was  unnecessary  (ti). 

Protest^—  A  protest  must  be  stamped  {x).    If  a  complete  bill  be 

^Herationof    altered  in  a  material  point,  after  negotiation,  or  after  it  is 

due  (y),  though  before  negotiation,  a  fresh  stamp  is  necet^ 

sarv.    But  in  general,  an  alteration,  to  correct  a  mistake 

before  negotiation,  and  with  the  acquiescence  of  the  parties, 

is  immaterial  (z).     An  alteration  in  the  sum  or  da(e  is  a 

#  material  alteration  (a).     So  is  the  alteration  of  the  word 

"date''  into  the  word  "  sight"  (6),  or  of  the  name  of  the 

banking-bouse  where  it  is  payable  (c).  (1).    So,  where  a 

{$)  See  Taylor  v.  Aurve,  3  East,  414.  Farr  ▼.  Price;  I  East,  55. 
Olamfrefiotn  v.  Porter,  IN. R.  30. 

(t)  Alw9  ▼.  Hodgeon,  7  T.  R.  241.  See  Forr  v.  Pricey  1  East,  55. 
Ta^<fr  V.  Hague,  2  East,  414.  Qu.  whether  an  I Q  U  requires  a 
stamp,  either  as  a  note  or  as  a  receipt  (1  Esp,  C.  426,  1  Camp.  499. 
Chitty,  345),  supra^  77. 

(u)  Snaith  ▼.  Mingayt  1  M*  &  S.  87. 

(x)  SeL  312. 

fy)  Boufman  v.  Mdud,  1  Esp.  81.  5  T.  R.  537.  Although  altw- 
ed  witli  the  consent  of  the  acceptor  (ibid.)  The  bill  io  this  case 
i>r%a  originally  drawn  payable  twenty-one  days  after  date ;  whilst  it 
*  was  in  the  hands  of  the  drawer  it  was  altered,  with  the  consent  of 
the  acceptor,  to  fifty-one  days  after  date,  and  again,  to  twenty-four 
days  after  date,  after  the  time  of  payment  had  expired. 

(z)  KennerUy  ▼.  Ml^  1  Starkie's  C.  45S.  fFaUon  y.  HaaUngs, 
Ibid.  315.     [8.  C.  4  Camp.  323.]    Jaeoh$  v.  Hart,  3  Starkie's  C.  45. 

(a)  CwdweU  ▼.  MaxHn,  1  Camp.  79.  9  East,  190.  Matter  v.  MUSy 
4  T.  R.  d2a  5  T.  R.  367.  3  H.  B.  141.  I  Anst.  385.  Trapp  v. 
fSjpaarmiifi,  3  Esp.  C.  57. 

(6)  Long  T.  Moore,  3  Esp.  C.  155.  n.    But  see  1  Taunt  420. 

(e)  Tidmank  v.  Qrover,  1  Hi.  &  8.  735. 

■  ''  i        .I.....  I  — — —— ^— — p»^^ 

(1)  In  a  note  payable  in  **  merchantable  neat  stock,**  an  insertion 
of  the  word  "  young"  after  the  word  *^  merchantable*'  is  a  material 
alteration,  and  if  made  by  the  promisee  designedly,  destroys  the 
validity  of  the  note ;  and  the  promisee  is  not  at  liberty  to  prove  the 
contract  by  other  evidence. — Martendale  v.  Foilet,  1  N.  Hamp.  Rep. 
95.  But  by  inserting  the  word  '*good**  before  **  merchantable 
wool,"  the  not^  is  not  avoided ;  for  the  law  would  have  int^nde^ 


WANT  OF  STAMP.  294 

promissory  note  on  the  day  after  the  delivery  to  the  paye^i  part 

and  expressed  to  be  for  value  received,  was  altered  by  the  it. 
addition  of  the  words  ^^  for  the  good-will  of  a  lease  and 


trade"  (d),  theCourt  held  that  this  alteration  was  material,  Stamp.-- 
because  it  afforded  evidence  of  a  fact  which  otheriyise  '^^aa^^^^ 
must  *  have  been  proved  aliunde^  and  pointed  out  to  the 
holder  to  inquire  whether  the  consideration  had  really 
passed. 

The  introduction  of  words  after  the  acceptance  of  a  bill, 
which  do  not  affect  the  responsibility  of  the  parties,  is  im- 
material (/).  Thus  it  has  been  held,  that  the  introduction 
of  a  place  of  payment  without  the  knowledge  of  the  accep* 
tor  was  immaterial,  since  it  did  not  alter  his  liability  (g). 

An  exchange  of  acceptances  is  a  sufficient  negotiation  to 
render  a  new  stamp  necessary  (A) ;  and  so  is  the  delivery  to 
the  drawer,  of  a  bill  drawn  Jfor  his  accommodation,  and  pay- 

(d)  KniU  V.  Wmiams,  10  East,  431. 

IP  Marmm  v.  PeHt^  1  Camp.  82,  n.    Jatohs  v.  Hart^  3  Stark.  C.  45. 

ig)  Manim  V.  PetUf  1  Camp.  82,  n.  3  Esp.  C.  57.  Such  as  alter* 
ation  would  now  be  material,  in  consequence  of  the  late  decision  in 
the  House  of  Lords,  in  Rotoe  v.  Youngs  supra^  238.  A  bill  accepted 
generally,  altered  by  the  drawer,  so  as  to  make  it  payable  at  a  par- 
ticular place,  is  avoided,  Cotme  v.  HalUnU,  4  B.  &  A.  197.  An 
accommodation  bill  is  not  issued  so  as  to  be  incapable  of  alteration 
until  it  comes  into  the  hands  of  one  entitled  to  treat  it  as  an  availa- 
ble security.    Downta  v.  Thompson^  5  B.  &  A.  674. 

(h)  Cordwta  V.  MarUn^  1  Camp.  79.    9  East,  190. 

that  the  wool  should  be  good.  The  State  v.  CUley,  cited  ibid.  p. 
97.  So  in  Hunt  v.  AdamSy  6  Mass.  Rep.  519,  the  insertion  of  the 
word  ^  year,"  in  the  date  of  a  note,  was  hekl  not  tcyaroid  it,  beeauae 
the  law  would  have  supplied  the  word.  But  where  a  person  not 
present  at  the  execution  of  a  note,  afterwards  subscribed  his  name 
thereto  as  a  witness,  at  the  instigation  of  the  payee,  it  was  held  to 
avoid  the  note — as  by  a  statute  of  Massachusetts,  a  note  that  has  an 
attesting  wiwess  is  not  within  the  statute  of  limitations,  ibmur  v. 
JFfltfw,  11  Mass.  Rep.  309. 

An  alteration  in  the  date  of  a  note  bv  the  payee,  whereby  th# 
time  of  imyment  is  retarded,  avoids  it,  although  in  the  bands  of  an 
innocent  indorsee  for  a  valuable  consideration.  Bank  of  U,  States 
V.  Russell,  3  Yeates,391.  But  an  alteration  in  the  date  of  an  assigu* 
tnent  on  a  note  does  not  affect  the  claim  of  the  assignee  on  the 
drai»er.     Griffith  v.  Cox,  1  Overton's  Rep.  210. 

In  Pepomt  V.  Staptg,  1  Nott  &  McCord,  102,  it  was  held  that  the 
insertion,  by  thg  holder  of  a,  due  bill  or  promissory  note,  of  the  words 
^  or  order,'^  destroyed  its  validity. 

The  law  will  not  presume  that  an  alteration,  apparent  on  the 
face  of  a  note,  was  made  after  its  execution — but  this,  it  seems,  is  a 
question  for  the  jury  to  decide,  (htmherkmd  Bank  v.  HaUy  1  Hal-' 
0ted'8  Hep.  215.] 
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PART       able  to  his  own  order  {%).    So  where  a  bill  indorsed  by  the 
IT.         drawer  was  left  with  the  drawee  for  acceptance,  who  alter- 
.^......p...  ed  the  date  before  he  accepted  it  (k).  * 

Suijip.  Where  the  drawee,  upon  presentment  of  the  bill  for 

acceptance,  altered  it  as  to  the  time  of  payment,  and  ac- 
cepted it  so  altered,  it  was  held  that  he  thereby  vacated 
the  bill  as  to  the  drawer  and  indorsers;  but  that  as  the 
holder  acquiesced,  it  was  good  as  against  him  and  the 
acceptor  (Q. 

An  alteration  of  the  bill  in  the  hands  of  the  payee  will 
defeat  the  action  of  the  mdorser,  although  he  was  not  privy 
to  the  alteration  (m). 
*  296  *  If  a  note  be  signed  by  •/}.,  and  in  consequence  of  a 
subsequent  arrangement  B.  sign  the  note  as  a  surety,  he  is 
not  bound  without  a  new  stamp  (n). 

Where  a  bill  or  note  is  void  for  want  of  a  proper  stamp, 
the  plaintiff  may  go  into  evidence  of  the  original  consider- 
ation (o). 

Where  the  alteration  is  made  by  consent  of  the  parties, 
and  brfore  negotiation^  a  new  stamp  is  unncessary  (p) ;  as, 
where  A.  being  indebted  to  B.,  the  latter  drew  a  bill  upon 
him  at  three  months  for  the  amount,  and  the  bill  beinff  sent 
to  A.  for  acceptance,  he  requested  the  time  to  be  altered 
from  three  months  to  five,  to  which  the  drawer  consented  (q)* 

It  is  incumbent  on  the  party  who  objects  on  the  score  of 
alteration  to  prove  that  the  alteration  apparent  on  the  &ce 
of  the  bill  was  made  previous  to  negotiatioir^r^. 

Where  the  alteration  is  made  to  correct  a  mutakey  and  in 
furtherance  of  the  intention  of  the  parties,  a  new  stamp  is 
unnecessary,  as  where,  in  a  bill  intended  to  be  negotiable 
and  payable  to  the  defendant,  the  drawer,  the  words  "  or 

(f )  CtdveH  V.  Roberti,  3  Camp.  34a 

(k)  OtitkwaUe  v.  LunOey,  4  Camp.  179. 

fl)  Paton  ▼.  Winter^  1  Taunt  490.  And  held,  that  no  action 
would  tie  at  the  suit  of  the  holder  against  the  acceptor  ibr  rendw- 
ing  the  bill  invalid.  But  see  fFalUm  v.  Haatingt,  1  Starkie's  C.  915. 
S.  C.    4  Camp.  223.    Long  v,  Moore,  3  Esp.  0. 155.  n. 

(m)  JIfMfer  Mothers  v..MiUer,  4  T.R.  390.  5T.R.d67.  9H.B. 
141.    lAn8t.995. 

(n)  Clark  v.  Blackstoek,  Holt's  C.  474. 

fo;iEa8t,58.  6T.R.59.  7T.R.941.  9B.5cP.118.  Brown 
V.  Wattt,  1  Taunt.  353. 

(p)  Johnson  V.  The  Duke  qf  Mariboroughf  9  Stariue's  C.  915, 
Ktnnerkif  v.  J^atihy  1  Starkie's  C.  459. 

(q)  Kenneriey  v.  JVUt^  1  Stariue's  C.  459. 

(r)  Johmon  v.  The  Duke  of  MaHhorough^  9  Starkie's  C.  915, 
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order"  were  omitted,  and  the  bill  having  been  indorsed  over       part 
to  the  plaintiff  the  next  day,  was  returned  by  him  to  the         iv. 
drawer  on  the  same  day,  and  the  mistake  was  then  rectified(5^,  .^...^.....^ 
the  Jury  finding  upon  the  evidence  that  such  was  the  on-  sump.-- 
jrinal  intention  of  the  parties,  the  Court  of  King^s  Bench  AiuraUon. 

*  afterwards  held  that  the  alteration  was  allowable.     But     ^^ ' 
where  a  bill  dated  on  the  1st  of  August,  was  drawn  at  two 
months  date,  payable  to  the  order  of  the  drawer,  and  after 
acceptance  by  the  defendant  was  re-<lelivered  by  him  to 

the  drawer,  as  a  security  for  a  debt,  and  ^fter  the  latter  bad 
kept  it  twenty  days  the  date  was  altered  to  the  twenty-first, 
by  the  consent  oi  the  acceptor,  and  before  the  indorsement 
and  delivery  to  a  third  person,  it  was  held  that  a  new  stamp 
was  necessary,  since  the  bill  was  drawn  according  to  the 
original  intention  of  the  parties,  and  was  available  in  that 
form  {t\ 

A  bill  properly  stamped  and  put  into  circulation,  and  af- 
terwards taken  up  by  the  drawer,  may  a^ain  be  circulated 
without  a  new  stamp.  It  is  negotiable  m  infinitum^  till  it 
has  been  paid  by  or  discharged  on  behalf  of  the  acceptor  (u) ; 
and  therefore,  where  the  drawer  of  a  bill  payable  to  his  own 
order,  indorsed  it  over  to  A.^  who  indorsed  it  to  B.,  who  re- 
turned it  to  the  drawer  on  payment  of  the  amount  by  the  lat- 
ter, having  first  struck  out  his  own  and  •4.'s  indorsement, 
and  the  drawer  indorsed  it  to  the  plaintiff  after  it  was  due, 
it  was  held  that  he  might  recover  against  the  acceptor  with- 
out a  new  stamp. 

In  order  to  prove  that  a  bill  dated  at  Paris  was  drawn  in 
England,  it  has  been  held  to  be  insufficient  to  prove  that 
the  drawer  was  in  England  at  the  timQ  of  the  date  {x). 

The  drawer  may  prove  that  he  tendered  the  amount 

*  in  a  reasonable  time  after  notice  of  the  dishonour  (y).  *  298 

($)  Ktnhaw  v.  Cox,  3  Ksp.  C.  246,  Cor.  Le  Blanc,  J.  and  after '< 
wards  by  the  Court  of  K.  B.  And  see  Batke  ▼.  Taylor,  15  East- 
412.    Col^  V.  ParHn,  13  East,  471.    [Swift  on  Bills,  266.] 

(<)  BaUu  V.  Tctt^,  15  East,  412. 

(u)  Per  Ld.  Ellenborough,  in  Callow  v.  Latorenee,  3  M .  &  S.  97. 
Note,  this  case  was  held  to  be  distinguishable  from  that  of  Beck  v. 
Bobley  (1  H.  B.  89,  in  note),  for  there  the  bill  was  pavable  not  to 
the  onier  of  the  drawer,  but  of  a  third  person ;  and  if  the  drawer 
on  taking  up  the  bill,  could  have  transferred  it,  the  payee  would 
have  been  wrongfully  made  liable.  (1) 

(x)  Abraham  v.  Du  Boisy  4  Camp.  2691 

(y)  Walker  v.  Barnes,  1  Marsh.  36.    S.  C.  5  Taunt.  240. 

(1)  [See  GuUd  v.  Eager  if  al.  17  Mass.  Rep.  615.  Mead  v;  Small, 
2  Greenleaf,  207.  Bryant  v.  Ritte^msh  ^  ux.  2  N.  Hamp.  Rep. 
212,] 
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WMMT       A  tender  on  the  day  following  that  of  the  notice  was  held 

IT.         to  be  in  time  (z). 

■  in.  It  is  a  general  rule  in  criminal  cases,  that  no  one 

Comfwteoqr*     can  prove  that  a  bill  drawn,  accepted  oc  indorsed,  in  his 

name,  is  a  forgery  (a) ;  (1)  but  it  seems  that  the  rule  is  to  be 

confined  to  criminal  proceedings,  although  it  has  been  held 

in  a  civil  case  that  the  supposed  drawer  of  a  bill  was  not 

competent  to  prove  that  he  did  not  draw  it  {b\.     A  par^ 

to  a  bill  is  competent  to  prove  that  it  is  void  (c),  although 

the  contrary  wasjonce  held  (d) ;  (2)  and  a  party  to  a  bill  is 

(z)  Ibid. 

(a)  Unless  he  has  been  rendered  competent  by  payment,  ke. 
See  tit.  fiargtnf, 

(b)  12  Mod.  345.    Holt,  397.    But  see  tit  Iby^fery. 

(e)  WaUnn  v.  Shdley,  1  T.  R.  296,  where  it  was  held  that  an  in- 
dorser  was  not  competent  to  prove  the  consideration  to  have  been 
usurious. 

(d)  7  T.  R.  62.  1  Esp.  C.  332.  Peake's  L.  Ev.  181.  A  deelarar 
tioD  by  a  bolder  under  whose  indorsement  the  plaintiff  claims,  that 
after  the  bill  was  due  the  amount  was  settled  between  himself  and 
the  acceptor,  is  not  evidence  for  the  latter,  for  the  holder  may  b<s 
called.  ihiMam  v.  WaUU,  5  Gsp.  C.  251.  A.  indorsed  a  bill  to  B. 
as  a  security  for  a  running  ac4:o)int ;  after  the  bill  became  due  B. 
indorsed  it  to  C ;  an  entry  or  declaration  by  J3.,  as  to  the  state  of 
the  accounts,  is  not  evidence  for  A,  unless  at  least  it  was  cotempo- 
rary  with  the  indorsement  to  B,  ColUnridge  v.  Farquharson.  1 
Surkie's  C.  359. 

(1)  [See  American  cases  on  this  point.  Post.  p.  563,  nofe  (1)]. 

(2)  [In  Connecticut,  the  English  doctrine  is  adopted,  that  a  psrty 
to  a  negotiable  instrument,  who  is  divested  of  his  mterest,  is  a  com- 

r^tent  witness  to  prove  it  void  in  its  creation.  Thunuend  v.  Buak^ 
Conn.  Rep.  260.  See  SwiA's  Evidence,  96-105.  In  South  Caro- 
lina, the  Constitutional  Court  has  recently  expressed  a  doubt  what 
the  law  on  this  subject  is,  in  that  State.  Hatg  v.  ATewian,  1  Rep. 
Con.  Ct.  423.  But  in  New  Hampshire,  Massachusetts,  New  YorlE, 
and  Pennsylvania,  it  is  held  that  a  party,  who  has  put  his  nanie  to  a 
negotiable  instrument,  is  not  a  competent  witness  to  prove  that,  at 
the  time  be  gave  it  currency,  it  was  void.  Houf^kion  v.  Pagt^  I  N. 
Hamp.  Rep.  60.  CKurchiil  v.  SiUer^  4  Mass.  Rep.  156.  frarrem  ▼. 
Merry,  3  ib.  27.  Man  ing  v.  WkeaUand,  10  ib.  502.  Hartford  Bmik 
V.  Barry,  17  ib.  94.  Winton  v.  SaidUr,  3  Johns.  Cas.  185.  COemem 
v.  Wist,  2  Johns.  165.  SkUding  Sf  al.  v.  fVarren,  15  Johns.  270. 
StUU  V.  Lynch,  2  DaUas,  194.    Shaw  v.  WaUit,  2  Yeates,  17. 

lu  Massachusetts,  this  rule  of  evidence  has  been  extended  to  an 
agent  who  signed  a  negotiable  note  for  a  corporation.  Packard  ▼• 
Richardson  ff  aL  17  Mass.  Rep.  122.  But  in  North  CaroliniL,  it  has 
been  decided  that  one  who  signs  an  instrument  as  attorney  for  an- 
other is  not  within  the  rule.    Alston  v.  Jones,  2  Hajrw.  296. 

This  rule,  in  ail  courts  where  it  is  recognized,  is  confined  to  ne- 
gsHahU  instruments,  Doe  v.  Stt^,  2  Hawks,  2^.    Crofi  v.  wfri/Utr, 

3  0es8au9. 
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competent  to  defeat  or  support  the  action,  unless  he  be  di-  part 

rectly  interested  in  the  event,  or  unless  the  verdict  would  iv. 
be  evidence  for  or  against  him. 


The  incompetency  of  a  party  to  the  bill  results  from  the  compeMnc/. 
consideration,  that  ii  his  testimony  were  to  prevail  he  wouM 
stand  in  a  better  relative  situation  than  he  would  do  if  a 
contrary  verdict  were  given.  In  the  usual  and  natural 
course  of  a  bill  in  theory ,  every  party  to  it  seems  to  be  com-  * 
petent  The  transfer  of  the  bill  is  tiie  assignment  of  a  debt 
due  from  the  drawee  to  the  drawer,  the  drawee  having 
money  of  the  drawer  in  his  hands.  In  such  a  state  of  things, 
the  drawer  and  indorsers,  and  drawee  or  acceptor,  must,  it 
seems,  in  general  be  competent,  since  ultimately  the  drawee 
or  acceptor  will  be  liable  for  the  amount  in  case  it  should 
be  recovered  from  any  other  party ;  and  no  party  can 
either  gain  or  lose  by  aiding  or  opposing  a  ^  recovery  in  *  299 
an  action  between  any  other  parties.  In  practice^  this  re- 
lative situation  of  the  parties  is  liable  to  constant  disturb- 
ance ;  and  as  bills  of  exchange  are  used  as  the  instruments 
of  adjusting  the  most  complicated  and  varied  transactions, 
the  relative  situation  of  the  parties  is  altered  accordingly. 
The  following  decisions  have  taken  place  on  this  subject : 

In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  Drawer* 
payable  to  the  order  of  the  drawer,  the  latter  is  competent 
to  prove  usury  (/),  or  that  the  bill  has  been  paid  {gj ;  but 
it  would  be  otherwise  if  the  bill  were  accepted  for  the  ae- 

CP  5  £sp.  C.  119. 

(^)  Humphrey  v.  Moxouy  Peake's  C.  52.     Vide  titiamj  PhtOawn  v.  « 

WhUmorty  reake's  C.  40.  corUra,    JldavM  v.  lAngard,    Peake's  C. 

117.  accord,  Jordaine  v.  Lashbrook.  7  T.  R.  001. 

3  Dessaus.  233.  PleaaarOs  v.  Pemberton,  2  Dallas,  196.  Baring  v. 
Sfdppeny  2  Binney,  168.  MFerran  v.  Powen^  1  Serg.  &  Rawle, 
102.  Inhabitant  of  Wortuier  v.  JBctfon,  13  Mass.  Rep.  368.  LoJur 
Y,  HcAneSj  11  ib.  498.  This  rule,  it  seems,  does  not  apply  to  bills  of 
lading.  Brown  ff  al,  v.  Babcock  if  al.  3  Mass.  Rep.  ^.  The  mas- 
ter of  a  vessel  is  competent  to  impeach  the  validity  of  an  invoice 
and  bill  of  ladinj^,  in  an  action  by  the  owner  affalndt  underwriters. 
Blagg  V.  PhotMx  Ins.  Co.  Circuit  Court,  April  1811.  Wharton's 
Digest,  270.  Nor  does  the  rule  extend  to  papers  which  have  not  been 
negotiated,  but  remain  in  the  hands  of  the  original  parties.  Blagg 
V.  Pkowig  ins.  Co.  ubisup.    Fox  if  al.  v.  Whitney^  16  Mass.  Rep. 

118.  In  Baird  v.  Cocftran,  4  Serg.  &  Rawle,  399,  the  indorser  of  a 
note,  negotiated  after  it  became  due,  was  held  competent  to  invalid 
date  it  by  his  testimony. 

A  party  to  a  negotiable  instrument  is  a  competent  witness  to 
prove  aiw  subsequent  facts,  which  do  not  impeach  the  original  le- 
gality of  the  instrument.  Warren  v.  Merry^  ubi  sup.  Barket  v. 
PrenHsSj  6  Mass.  Rep.  430.  Parker  v.  Hanson,  7  ib.  470.  PotteUs 
r.  WaUrs,  17  Johns.  176.] 
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Accepter. 


*300 


ladorter* 


commodation  of  the  drawer,  who  would  then  be  liable  to 
the  costs  of  the  defendant,  if  the  plaintiff  succeeded  (A). 

In  an  action  by  the  indorsee  against  the  acceptor,  the 
drawer  is  competent  to  prove  the  defendant's  hand-writ- 
ing (*); 

A  joint  maker  of  a  note  is  a  competent  witness  for  the 

plaintiff,  for  he  stands  indifferent,  being  liable,  in  the  event 
of  the  plaintiff's  failure,  to  an  action  at  the  suit  of  the  plain- 
tiff, for  the  whole,  with  a  clum  on  the  defendant  for  a  moie- 
ty, and  in  case  the  plaintiff  should  succeed,  being  liable  to 
the  defendant  for  contribution  {k). 

In  an  action  against  the  indorser  of  a  note  the  maker  is 
competent  to  prove  that  the  date  has  been  altered  (/). 

In  an  action  by  the  holder  against  the  drawer,  the  accep- 
tor is  competent  to  prove  that  he  had  no  effects  of  the  draw- 
er in  his  hands  (m). 

*  A  payee  is  competent  in  an  action  by  an  indorsee 
against  the  acceptor,  to  prove  that  the  bill  was  originally 
void  for  want  of  a  proper  stamp  (w),  having  been  made  in 
London,  although  dated  at  Hamburgh. 

A  prior  indorser  of  a  bill,  in  an  action  by  an  indorsee 
against  the  drawer,  is  competent  to  prove  a  promise  to  pay 
the  bill  after  it  became  due  (n). 

The  payee  of  a  bill  (drawn  for  his  accommodation)  who 
has  indorsed  it  to  the  plaintiff,  is  competent,  in  an  action 
affainst  the  drawer,  to  prove  that  he  indorsed  it  for  a  valua- 
ble consideration,  for  if  the  plaintiff  should  fail,  he  would 
be  liable  to  him  to  the  amount  of  the  bill;  ifheshouU 
succeed,  he  would  be  liable  to  the  same  amount  to  the  de- 
fendant (o). 

An  indorsee  is  competent,  in  an  action  by  the  holder 
against  the  drawer,  to  prove  the  payment  by  the  dra^wer  of 
money  into  his  hands,  to  take  up  the  bill,  and  that  he  has 
satisfied  the  bill,  for  he  is  liable,  at  all  events,  either  to  the 

(k)  Jones  V.  Broohtj  4  Taunt.  464. 

(i)  Dickenson  v.  Prentice^  4  Ksp.  C.  32.  The  objection  in  tbifi 
case  wa9,  that  forgery  was  imputed  to  the  witness  by  the  defendanU 

(k)  York  Y.  BloU,  5  M.&,  8.  71.    SeeStr.35. 

(I)  Levy  ▼.  E$sexj  Chitty,  384.  4  Esp.  C.  37.  Peake's  L.  £r. 
102. 

(m)  Stajdes  v.  Okines^  1  Esp.  C.  332.    Peake's  L.  £.  154. 

(J)  7  T.  R.  601.  1  Esp.  C.  10. 85. 298.  332.  Peake's  C.  40.  Rick 
V.  Tipping^  Peake's  C.  224.  1  Esp.  C.  177.  See  also  Cocferv.  JDovi*^ 
1  Esp.  C.  463. 

(n)^  Stevens  v.  Lafnchj  2  Camp.  332. 

(oj  ^utOew^rth  v.  SUpkena^  1  Camp.  407. 


COMPETENCY.  300 

holder  or  to  the  drawer  for  the  amount  of  the  bill  (p).    So       fakt 
in  an  action  against  the  *  maker  of  a  note,  an  indorser  is  a         ir. 
competent  witness  to  prove  that  it  has  been  paid  (o).  (1)  ' 

But  a  drawer  or  indorser  of  a  bill  or  note  accepted  for  his  *  301 
accommodation  is  not  a  competent  witness  for  the  defend-  Competency. 
ant  in  an  action  against  the  acceptor  or  maker;  for  he  ii><><>'^'- 
would  be  liable  for  the  costs  if  the  plaintiff  succeeded  (r). 

(p)  Biri  V.  Ker$hatD,  2  East,  458.  The  Court  seems  to  have  con- 
adered  that  the  further  liability  of  the  witness  to  the  drawer  in 
respect  of  the  costs  of  the  action,  occasioned  by  the  neglect  of  the 
witness  to  pay  over  the  money,  made  no  difference  (according  to 
JRderion  v,  Mansonn,  7  T.  R.  481).  It  would  be  difficult  to  support, 
upon  principle,  the  position,  that  the  getting  rid  of  a  legal  liability 
to  the  costs  of  an  action  did  not  disqualify  a  witness ;  but  the 
decision  itself  may  be  sustained  upon  the  consideration  that,  as  a 
mere  indorser,  tfae  witness  was  competent,  and  that  as  the  mere 
agent  of  the  drawer  in  paying  the  money  over  to  the  holder  of 
the  bill,  he  was  also  competent  to  prove  such  payment  according 
to  the  general  rule  as  to  the  competency  of  agents  ($u;fray  6^  In 
strictness,  the  objection  to  his  competency  rested  on  his  liability  to 
the  drawer  for  the  consequences  of  hb  negligence  in  not  having  paid 
over  the  money,  which  was  wholly  independent  of  his  being  a  party 
to  the  bill;  if  he  had  been  a  mere  stranger  to  the  bill,  but  employed 
as  agent  to  pay  over  the  money,  the  same  objection  m^ht  have 
been  taken  and  overruled  on  the  ground  of  the  general  competency 
of  an  agent.    [See  3  Phil.  £v.  15.  J 

(q)  Ckarrington  v.  JlfiSner,  Peake's  C.  6. 

(r)  Janes  v.  Braokty  4  Taunt.  464 ;  MaundrtU  v.  KenntUy  1  Camp. 
408 ;  BoWmlev  v.  WUsan,  3  Starkie's  C.  148 ;  WUUamM  v.  KeaUs^ 
Mann.  Ind.  Witness,  6.  Stcas^  if  he  has  subsequently  become  a 
bankrupt,  and  obtained  his  certificate.  Brind  v.  Bacon^  5  Taunt. 
183.  rot  by  the  stat  49  O.  3,  c.  121,  s.  8,  the  drawer  is  discharged 
of  the  costs,  (see  tit.  Surety ^  &c.  Part  IV.)  to  which  he  would  other- 
wise be  liable ;  the  cases  of  Maundreli  v.  Kennett^  1  Camp.  408. 
Pinkerion  v.  MaiM,  2  Esp.  C.  612,  were  previous  to  the  stat.  See 
also  Scott  V.  lAffordy  1  Camp.  249.  Where  A,  and  B.  having  dis- 
solved partnership,  an  action  was  brought  by  the  acceptor  of  a  bill 
afterwards  drawn  in  the  name  of  the  nrm,  and  A,  pleaded  his  sub- 
sequent bankruptcy  and  certificate,  and  nol.  proe.  as  to  him ;  it  was 
beld  that  A,  was  a  competent  witness  for  B,  on  the  ground  that  the 
bill  (as  stated  by  A,)^  was  dravm  for  his  accommodation  alone,  and 
was  therefore  barred  by  the  certificate.  Moody  v.  King^  2  B.  &  C. 
958. 

One  who  having  received  a  bill  to  get  it  discounted  for  the  draw- 
er, delivess  it  to  the  plaintiff,  in  payment  of  a  debt,  is  not  competent 
10  prove  the  fact  in  an  action  against  the  drawer,  for  he  would  be 
liable  to  the  costs  if  the  plaintiff  succeeded.  Harman  v.  Lcuhrey. 
Holt's  C.  39a 

SI)  [In  South  Carolina  and  Massachusetts,  the  maker  of  a  note, 
ess  released,  is  not  a  competent  witness  fi>r  the  indorser  in  an 
action  by  the  indorsee  against  him.  Haig  v.  JV^tcton,  1  Rep.  Con. 
Ci.  428.    Ptwet  v.  J7«<ler,  14  Mass.  Rep.  303.    But  it  is  hald  differ- 

entTv 
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FART  It  has  been  said,  that  one  whose  name  is  on  the  bill  as 

IV.  an  indorser  is  not  competent  to  prove  that  the  property  is 

— .  in  himself,  and  that  he  indorsed  it  to  the  plaintiff  without 

Competency,    consideration  («). 

iDdorter.  \  party  in  prison  on  a  charge  of  having  forged  the  bill 

is  competent  to  prove  payment  of  it  in  an  action  brought 
to  recover  it  ^t). 

Where  a  bill  has  been  drawn  by  one  partner  in  fraud  of 
the  rest,  to  pay  a  separate  creditor,  a  co-partner  is  a  com- 
petent witness  for  the  acceptor  in  an  action  against  him  by 
the  creditor,  to  prove  the  want  of  authority,  for  if  the  plain** 
tiff  should  succeed,  and  the  acceptor  recovered  against  the 
firm,  the  witness  would  have  his  remedy  over  against  the 
fraudulent  partner  (v) ;  and  it  was  held  that  the  interven- 
ing bankruptcy  of  the  debtor  partner  made  no  difference. 
♦  302      *  IV.  A  promissory  note  is  prima  fade  evidence  of  money 
Eflbet  •€  a  bill  lent  by  the  payee  to  the  ndaker  (u),  or  of  a  balance  due 
or  note  in  e?i.  fi^Qm  the  maker  to  the  payee  upon  an  account  stated  (a?).  (1) 
*"***  And  the  acceptance  of  a  bill  of  exchange  payable  to  the 

order  of  the  drawer  is  prima  facie  evidence  of  money  ha4 
tod  received  by  the  acceptor  to  the  use  of  the  drawer  (y). 

(s)  1  Esp.  85.  Buckland  v.  Tankard,  5  T.  R,  578 ;  B.  N.  P.  288. 
But  qu.  for  if  the  plaintiff  recovered,  he  would  still  be  but  a  trustee 
for  the  witness. — (2). 

ft)  3  Esp.  C.  62. 

(v)  Ridley  v.  Taylor,  13  East,  176. 

fu)  CaHer  v.  Palmer,  12  Mod.  380,  per  Holt,  C.  J. ;  3  Burr.  1525. 
Clarke  v.  Martin,  Ld.  Raym.  758. 

(x)  Storey  v.  Mkim,  2  Str.  719 ;  B.  N.  P.  136,  7.  Harris  v. 
Hunthaeh,  I  Burr,  373.  Pawley  v.  Brown,  Cor.  Abbott,  J.  P^vofi 
licnt  Ass.  1818. 

(v)  Thomson  v.  Morgan,  3  Camp.  101.  Seholey  v.  WaUby,  Peaked 
C.  x4.    Where  the  bill  is  payable  to  a  third  person,  the  presump- 

ently  in  England  and  in  New  York,  wiUse  the  note  was  made  and 
indorsed  for  the  accommodation  of  the  maker  (4  Taunt.  464)— in 
which  case,  as  the  indorser  is  regarded  as  a  surety,  and  would,  if  the 
endorsee  recovered  against  him,  be  entitled  to  charge  the  maker, 
not  only  with  the  amount  of  the  note,  but  also  with  the  costs  he 
had  been  compelled  to  pay,  his  liability  for  costs  renders  him  in- 
terested to  deteat  the  action.  SMbly  v.  Brown  if  dl,  16  Johns.  70. 
See  alto  Skilding  if  al,  v.  fFarren,  15  Johns.  275.  ffiUon  y,  Lenox 
ifal.1  Crancb,  194.    Duncan  v.  PindaU,  4  Bibb,  330.] 

(1)  [An  action  cannot  be  supported  upon  the  common  money 
counts  against  one  of  the  makers  of  a  promissory  note,  who  signed 
it  as  surety  only  for  the  other  maker.  '  fFella  v.  Qirling,  3  Moore. 
79.  8.  C.  8  Taunt.  737.J 

(2)  [The  case  of  Buckland  v.  Tankard  was  denied  to  be  la^  ill 
/•ojr^  v.  lf>cA:*,  13  Massl  Kep.  201.] 
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A  bill  is  also,  it  is  said,  evidence  of  money  lent  by  the  payee       part 
to  the  drawer  (z)«     So,  it  has  been  held,  that  either  a  bill  or         iv. 
note  is  evidence  of  money  had  and  received  by  the  acceptor  — ^—.^ 
or  maker  to  the  use  of  the  holder.  (1)  EifectofaMii 

The  theory  of  a  bill  of  exchange  is,  that  a  bill  is  an  ^^^^^  '■»  •^- 
assignment  to  the  payee  of  a  debt  due  from  the  accept- 
or to  the  drawer,  and  the  acceptance  imports  that  the 
acceptor  is  a  debtor  to  the  drawer  to  the  amount  of  the 
bill ;  hence,  it  has  been  said,  that  the  effect  of  the  trans- 
action is  to  appropriate,  by  an  agreement  between  the 
parties,  so  much  property  to  the  account  of  the  holder 
of  the  bill  (a).  It  is  also  said,  that  a  bill  or  note  *  is  *  303 
evidence  of  money  paid  l^y  the  holder  to  the  use  of 
the  acceptor  or  maker  (6.)    This  doctrine  has,  however, 

lion  does  not  arise  without  proof  of  consideratioD,  and  his  remedy 
against  the  acceptor  is  confined  to  the  bill.  Per  Lawrence,  J.  CbtOr 
J^  V.  Durdop,  7  T.  R.  579. 

(z)  Bayley,  163,  citing  Clarke  v.  Jlforttn,  Ld.  Raym.  7r:8 ;  13  Mod. 
880 ;  3  Burr.  1535.    Smiik  v.  KendaU,  dT.  R.  133. 

(a)  Fere  v.  JLetm,  3  T.  R.  183,  where  it  was  held,  that  the  ac- 
ceptance of  a  bill  payable  to  a  fictitious  payee  was  evidence  of  value 
received  by  the  acceptor  from  the  drawer,  to  support  an  action  by  the 
holher  for  money  paid,  or  money  had  and  received.  In  Tatlock  v.  JEfor- 
m,  3  T.  R.  174,  where  an  indorsee  recovered  against  the  acceptor 
on  a  similar  bill,  there  was  proof  of  value  received  by  the  acceptoir 
from  an  indorser.  In  DimsdaU  v.  Lanehpster,  4  Esp.  C.  301,  Ld.  Ellen- 
borough  said,  ^  Where  a  person  puts  his  name  to  a  promissory  note, 
he  thereby  acknowledges  that  he  has  money  in  his  hands  of  the 
payee  of  the  note,  and  undertakes  to  pay  it  to  the  party  legally  en-r 
titled  to  receive  it,  that  is,  to  the  jjerson  who  has  paid  for  it  a  good 
consideration,  and  thereby  become  the  legal#iolaer  of  the  note.'' 
In  Orani  v.  Faughan,  Burr.  1516,  it  was  held  by  Ld.  Mansfield  and 
the  other  Judges,  to  be  clear  beyond  dispute  that  the  hoiia  fidt 
bearer  might  recover  against  the  maker  as  for  money  had  and  re- 
ceived to  his  use.  See  also  fFUliams  v.  JEJrerett,  14  East,  583.  1  East^ 
98.  But  see  Waynam  v.  Bend^  1  Camp.  175,  where,  in  an  actioQ 
by  the  indorsee  aigainst  the  maker  of  a  promissory  note  for  value 
received,  and  payable  to  the  bearer,  Ld.  Ellenborough  was  of 
opinion  that  the  note  was  not  evidence  under  the  money  counts^ 
without  proof  of  value  received  by  the  defendant  to  the  use  of 

? lain  tiff ;  the  cause  was  not  decided  on  this  around.     See  also 
foTflTs  case,  I  Salk.  33.    Hodges  v.  Steward^  1  SaJk.  135 ;  and  below, 
note  (e), 

(h)  Bayley,  163.  Fm  v.  Lewis,  3  T.  R.  183.  TaOock  v.  Harris^ 
3  T.  IL  174. 


(1)  [See  Smiik  v.  Smithy  3  Johns.  335.  Cruger  v.  ^Ormslrwigy  % 
Johns.  Cas.  5.  Arnold  v.  Crane,  8  Johns.  79.  Saxton  v.  Johnson^ 
10  Johns.  418.  RoIm^  $f  al.  v.  Peyhn,  3  Wheat.  385.  MandevQU 
9f  al.  V.  Riddle,  1  Cranch,  390.  Lindo  v.  Gardner,  ibid.  34a  Ap- 
pendix to  1  Cranch.] 
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PA&T       been  questioned  (c),  and  it  may  be  doubted  *  whether  the 

iv.         plaintiff,  if  he  resort  to  the  common  counts,  must  not  prove 

....— -.-^  that  the  defendant  has  in  fact  received  the  amount  of  the 

Eftct  of,  in     bill.     At  all  events,  whenever  there  is  a  doubt  whether  the 

evidence.         plaintiff  can  recover  on  the  special  counts,  it  is  desirable  to 

he  prepared  with  evidence  (according  to  the  &ct)  to  show 

that  the  defendant  has  received  money  for  the  purpose  of 

the  bill. 

An  action  of  inddniatus  assumpsU  will  not  lie  upon  the 
acceptance  of  a  bill  of  exchange  (d) ;  for  an  acceptance  is 
but  a  collateral  engagement,  but  must  be  used  as  evidence 
of  scMne  duty,  as  money  lent,  or  money  had  and  received, 

(c)  See  Gibwn  v.  MnOt^  1  H.  B.  602,  where  it  was  held  that  a 
hoTUtJtde  indorsee  for  value  might  recover  against  the  acceptor  of 
a  bill  of  exchange  made  payable  to  a  fictitiouB  payee,  as  upon  a  bill 
payable  to  the  fisarer.  In  that  case  L.  C.  B.  Eyre,  who  gave  his 
omhion  in  a  very  elaborate  judgment  against  the  decision  of  the 
Court  of  K.  B.  in  favour  of  the  plaintiflf,  seems  to  have  admitted 
that  the  acceptatice  of  a  bill  would  be  evidence  of  a  duty  as  for 
money  lent,  or  money  had  and  received,  upon  those  counts,  but 
considered  those  counts  to  be  out  of  the  question,  the  findina  by 
the  special  verdict  being  insufficient  to  raise  the  (juestion  upon  these 
points.  He  said,  ^  It  has  been  expressly  determmed  that  a  aeneral 
tndebUahu  a$9umpnt  wiU  not  lie  upon  a  bill  of  exchange,  butthe 
indebUatui  tuiumpsit  must  be  for  some  duty,  such  as  money  lent, 
4&C.  and  the  bill  is  offered  as  evidence  of  that  duty."  He  adds, 
*'  The  presumptions  of  evidence  which  the  writing  anbrds,  have  no 
^plication  to  the  assumvnt  for  money  paid  by  the  payee  or  holder 
of  the  bill  to  the  use  of  tne  acceptor ;  it  must  be  a  very  special  case 
which  will  support  such  an  aasun^pnt.  See  also  Waynam  v.  Bendf 
%  Cvnp.  175.  At  common  law,  if  a  promissory  note  was  made 
payable  to  /.  iSl  or  bttsrer,  the  bearer  could  not  bring  an  action  on 
the  note  in  his  own  name,  but  was  obliged  to  sue  in  the  name  of  tba 
principal.  See  N\ch$lwn  v.  Sedgwick^  1  Salk.  125.  n.  1  Ld.  Raym. 
180.  A  difficulty  which  could  not  have  arisen,  if  he  could  have 
maintained  the  action  for  money  had  and  recaived. 

In  the  case  of  ffere  v.  Tbw(or,  Cor.  Ld.  EUenborou^h,  C.  J.  (cited 
J  Camp.  131),  where  the  bill  was  made  payable  to  a  mstitiouspayee^ 
and  declared  on  as  payable  to  the  bearer,  Ld.  EUenborougn  said 
that  the  cases  on  the  subject  bad  been  much  doubted ;  and  the 
plaintiffs  failing  to  show  that  the  value  of  the  biU  had  been  received 
ny  the  defendant,  were  nonsuited.  And  in  the  subsequent  case  of 
BewuU  V.  Arrett,  1  Camp.  130,  where  the  payee  was  also  a  ficti- 
fious  person,  Ld.  Ellenborough  said  that  he  would  admit  eridenca 
•  of  value  having  been  received  by  the  defendant ;  and  that  if  the 

]ilaintiff's  money  had  found  its  way  into  the  defondant*s  hailds,  ha 
should  aot  be  allowed  to  retain  it,,  for  then  he  had  money  in  his 
hands  belonging  to  another  person,  which  noight  be  recovered  from 
kim  as  money  had  and  received.  The  plaint!^  failing  to  prove  this, 
was  nonsuited. 

id)  JETanfs  case,  1  Salk.  23 ;  and  per  C.  B.  Eyre,  Qihtanr.MM^ 
\k  eiTor,  1  8.  B.  iOSk 
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for  which  an  inddntatus  asmmpnt  will  lie  («).    And  in  such       part 
case,  it  is  but  evidence,  and  consequently  the  presumption         it. 
which  the  writing  affords  may  be  encountered,  and  contra^  .............. 

dieted  by  other  evidence,  and  the  jury  are  to  draw  their  Effect  of,  in. 
conclusion  of  fact,  that  so  much  money  was  lent,  or  so  ©▼»d«nca. 
much  money  was  had  and  received,  from  all  the  evidence 
in  the  case  (/). 

In  the  case  of  Wkitwell  v.  Bennett  {g\  where  the  *  plain-  *  305 
tiff,  an  indorsee,  could  not  recover  on  the  special  counts 
by  reason  of  variance,  and  it  was  proved  that  when  the 
defendant  accepted  the  bill  (for  30/.),  he  stated,  that  al- 
though the  drawer  had  not  remitted  the  amount,  he  expect- 
ed that  he  would  do  so,  and  that  as  he  had  a  bill  of  his  for 
80/.,  which  would  be  paid,  he  would  take  all  risks  upon 
himself  the  Court  held,  that  if  the  bill  had  been  paid  the 
count  for  money  had  and  received  would  have  been  main- 
tainable, on  the  ground  of  the  specific  appropriation  of  the 
particular  sum  to  the  payment  of  the  plaintiff's  demand ; 
but  that  as  the  action  was  on  the  bill  for  30Z.,  it  was  a  sur- 
prize on  the  defendant  to  call  for  proof  of  the  non-payment 
of  the  other  bill,  and  therefore  that  payment  ought  not  to  % 
be  presumed. 

An  indorsement  of  a  bill  or  note  is  evidence  of  money 
lent  by  the  indorsee  to  the  indorser  (A). 

It  has  also  been  said,  that  a  bill  is  prima  facie  evidence 
of  money  had  and  received  by  the  drawer  to  the  use  of  the 
holder,  or  of  money  paid  by  such  holder  to  the  use  of  the 
drawer  (t).  This,  however,  appears  to  be  very  questiona- 
ble (*)  (1). 

A  receipt  upon  a  bill  is  prima  facie  evidence  of  payment 
by  the  acceptor  (/). 

If  the  plaintiff  foil  to  prove  the  bill  by  reason  of  variance,  Reion  to  the 
or  where  the  bill  is  void  for  want  of  a  proper  stamp,  he  common 
may  resort  to  the  common  counts  if  they  be  applicable  (m),  *^®'™**' 

(t)  Per  Eyre,  L.  C.  B.    1 H.  B.  002,  ni^ro,  note  (c). 

(P  Ibid.  {g)SB.&.  P.  559. 

(h)  Bayley,  164,  cited  Kesstbower  v.  AW,  MS.  C. 

(i)  See  the  authorities  cited  Bayley  on  BiUs,  163. 

(k)  Fide  tvpra,  p.  dOa    [3  PhU.  Ev.  14.] 

(I)  Pake's  C.  35.    Peake's  L.  E.  S31.    [See  2  Camp.  439.] 

(m)  MotB  V.  Hodgson^  7  T.  R.  241.  7)fU  v.  Janes,  1  East,  48. 
1  Esp.  C.  245.    4  T.  R.  320.    But  he  cannot,  where  the  bill  is  mad» 


(1)  [It  has  been  decided  in  New-Torfc,  that  an  indorsed  note  it 
evideoee,  under  a  eoum  Ibr  money  had  and  received,  in  an  aetioa 
by  the  indorvee  afainst  the  maker.    JPiemv.Chs^,l3Jo]ui0.9O.] 
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Effect  of,  in 
evidence. 


Operation  of, 
in  payment, 


PART       and  there  be  a  privity  of  contract  *  between  the  parties, 
lY.         and  may  give  evidence  of  the  original  consideration  on 
-»...«.  which  the  note  was  given  (o). 

In  an  action  by  the  indorsee  of  a  bill  against  one  who  has 
received  money  from  the  acceptor  for  the  purpose  of  taking 
up  the  bill,  any  defence  may  be  set  up  of  which  the  accep- 
tor could  have  availed  himself  (/?). 

An  accommodation  acceptor  who  defends  for  the  drawer 
may  recover  costs  as  money  paid  to  the  use  of  the  drawer, 
without  an  undertaking  in  writing  (a). 

Where  an  acceptor  of  a  bill  ^ding  that  he  cannot  dis- 
charge it,  pays  part  to  the  drawer  to  take  it  up,  the  money 
is  had  and  received  to  the  use  of  the  holder  (r). 

Proof  of  the  delivery  and  payment  of  a  cbecque  is  not 
prima  facie  evidence  of  a  debt,  or  of  a  set-off,  unless  it  be 
shown  under  what  circumstances  it  was  given  (s) 

Bank-notes  cannot  be  followed  by  the  legal  owners  into 

the  hands  of  bona  fide  holders  who  took  them  in  payment, 

without  notice  {t). 

^  If  a  seller  of  goods  take  bills  or  notes  for  them,  without 

m       agreeing  to  run  me  risk  of  their  being  paid,  and  they  turn 

out  to  be  worth  nothing,  it  will  be  no  payment  (u) ;  and  if  a 

*  draft  or  bill  given  in  payment  be  dishonoured,  die  party 

receiving  it  may  consider  it  as  a  nullity  (x).     And  a  bill  of 

*307  exchange  written  on  a  *  wrong  stamp  is  no  payment,  al- 

payable  to  a  fictitious  payee,  and  declared  on  as  payable  to  the 
bearer  (1  H.  B.  313.  569).  Neither  can  he  where  he  proves  a  mere 
promise  to  pay,  without  producing  the  bill,  or  proving  its  destruc- 
tion.   Dangtrfidd  v.  WUhy,  4  £sp.  159. 

(0)  Farr  v.  Price,  1  East,  55.  Bmum  v.  WdttSj  1  Taunt.  353. 
WiUon  V.  Kennedy^  I  Eap, C.ll^.  MarUey v. Ped, 5  Esp.l2L  See 
also  mpro,  note  (m). 

{p)  1  Camp.  373.    Cro.  J.  687.    3  Roll.  R.  440. 

[q)  1  Esp.  16Si. 

(r)  Baker  v.  Birch,  3  Camp.  107. 

(s)  Hubert  V.  WaUhj  4  Taunt.  293. 

(1)  Lowndes  v.  Anderson,  13  East,  130.  Solomons  v.  Bank  of 
Ef^land,  ibid. 

(u)  Owenson  v.  Morse,  7  T.  R.  64. 

(x)  Puckford  V.  Maxwell,  6  T.  R.  52 ;  where  a  draft  had  been 
given  when  the  defendant  was  arrested,  it  was  held  that  he  misht 
be  again  arrested  on  the  same  affidavit,  the  draft  having  been  dis- 
honoured. And  see  Brown  v.  Kewleu,  2  B.  &  P.  518.  In  Cam. 
Scacc.  no  interval ;  and  Hiekling  v.  Hardy,  7  Taunt.  312;  where 
the  bill  h^s  been  given  in  pavment  for  goods,  the  payee  may  main- 
tain an  action  for  goods  sold  and  delivered,  although  the  time  of 
credit  has  not  expired,  and  although  he  has  not  returned  the  bilL 
Hicklif^  V.  Hardy^  7  Taunt.  312.    Miusen  v.  iViee,  4  East,  147. 
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though  the  parties  would  have  paid  it  if  presented  in  due       part 
time  (y).    But  the  indorsing  a  bill  or  note  in  payment  of  a         rr. 
debt  m»y  be  pleaded  in  satisfaction  of  the  demand  (2:).  , 

Where  an  acceptor,  in  order  to  pay  his  acceptance,  Effect  oi;  in 
drew  another  bill  which  was  dishonourcKl  by  the  drawee,  eTideact,— 
but  no  notice  was  given,  it  was  held  that  the  acceptor  ^o^!****  ^^"^ 
was  entirely  discharged  (a). 

If  Jl.  and  B,  exchange  bills  absolutely,  the  property  is 
changed,' and  does  not  re-vest  in  either,  although  the  bill 
which  he  has  received  is  dishonoured  (6) ;  otherwise,  when 
the  exchange  is  conditional  (c).  But  it  seems,  that  if  B. 
knew  that  his  own  bill  was  worthless,  the  whole  transac- 
tion would  be  vitiated  by  the  fraud,  and  the  property  in 
A.*a  bill  would  not  be  altered.  Formerly,  where  a  bill 
was  paid  in  discharge  of  a  debt,  but  there  was  no  contract 
that  the  taking  the  bill  should  be  a  discharge  of  the  debt, 
it  was  held  to  be  no  payment,  unless  the  creditor  receiv- 
ed the  money  (J),  although  the  creditor  had  neglected  to 
E resent  the  bill  for  payment  or  to  ffive  notice  of  the  dis- 
onour.  But  by  the  stat.  4  &  5  Ann.  c.  9,  s.  7,  the  ac- 
ceptance of  such  a  bill  in  satisfaction  of  a  debt,  *  shall  be  *  308 
deemed  payment  to  the  creditor  if  he  do  not  take  his  due 
course  to  obtain  payment  of  it. 

For  the  evidence  upon  an  indictment  for  forgery,  see 
tit.  Forgery. 

Bill  of  Lading. 

A  BILL  of  lading  is  the  written  evidence  of  a  contract 
for  the  carriage  and  delivery  of  goods  sent  by  sea  for  a 
certain  freight  (e).  Such  instruments  are  negotiable  by 
the  custom  of  merchants  (/)(!),  and  are  transferred  by  the 
shipper's  indorsement  {g) ;  and  there  is  no  distinction  be>- 

(y)  WUion  V.  Fytar,  4  Taunt  288. 
(z)  Ktamlake  v.  Morgan,  5  T.  R.  513. 

(a)  Bridges  v.  Berry^  3  Taunt.  130.  See  alsd  Beoan  v.  HiU^ 
2  Camp.  381. 

(b)  HomUower  v.  Proud,  2  B.  &  A.  327. 

(c)  Ibid. 

(d)  Clarke  v.  Mandal,  1  Salk.  124. 

(t)  Per  Ld.  Loughborough,  1  H.  B.  358. 

^  5  T.  R.  683,  LUkbarrow  v.  Mason. 

(g)  lAckharrow  v.  Mason,  2  T.  R.  63.  HaHJU  v.  Smiik,  1  B.  & 
P.  564. 


(1)  [See  Ante,  p.  298,  note.] 
VOL.  II.  35 
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FABT  tween  a  bill  of  lading  indorsed  in  blank,  and  an  indone- 
jnr.  ment  to  a  particular  person  (A). 
*—.———.  The  indorsement  and  delivery  of  a  bill  of  lading  is 
prima  fade  an  immediate  transfer  of  the  legal  interest  in 
the  cargo  {%),  And  a  bill  of  lading  signed  by  a  deceased 
master  of  a  vessel  for  the  delivery  of  goods  to  a  consignee, 
is  evidence  of  property  in  the  consignee  to  show  an  insur- 
able interest  in  the  goods  (k)  (I). 

An  assignment  of  the  bill  of  lading  to  a  third  person  for 
a  valuable  consideration  devests  the  consignor's  right  of 
stoppage  in  trantUu  (/). 

(h)  3T.  R.63.. 

(i)  1  T.  R.  215, 216.  Hibberi  v.  CarUr,  1  T.  R.  746.  [See  Chand- 
Ur  y.  Bdden,  18  Johns.  157.] 

(k)  Haddow  v.  Parry,  3  Tauot.  305.    Supra,  Vol.  I.  p.  314. 

(I)  lAekbarrow  v.  JkfoMm,  2  T.  R.  63.  5  T.  R.  367. 663.  Seeu9, 
where  a  biU  of  lading  is  assii^ned  by  the  vendee  to  his  factor,  al- 
though he  has  drawn  upon  him  to  the  amount  of  the  consignment, 
it  being  clear  that  it  was  not  intended  that  the  goods  in  question 
should  be  appropriated  to  the  payment  of  the  particular  bula,  and 
the  goods  not  having  reached  the  factor's  hands,  and  no  specific 
pledge  having  been  made.  PatUn  v.  TAomjMon,  5  M .  &  S.  3501 
See  Kinloch  v.  Craig,  3  T.  R.  119.  78a  [See  Momrt  v.  Skertdhie, 
2  Har.  k.  M'Hen.  4S.] 


(1)  [A  bill  of  lading,  stating  the  property  to  belong  to  A.  &  B.  is 
not  conclusive  evidence,  and  does  not  estop  A.  from  showing  that 
the  property  belongs  to  another,  in  an  action  against  an  insurer. 
Maryland  huurance  Co.  v.  Ruden^s  AdminUiraUn',  6  Cranch,  338. 
A  bill  of  lading  subscribed  by  the  owner  of  a  vessel,  and  by  tfao 
master,  is  evidence,  against  the  owner  of  the  goods,  of  the  amount 
freighted,  but  cannot  be  declared  on  as  the  foundation  of  an  action 
for  the  freight.  ShaheU  v.  Hart,  2  Marsh.  192.  In  an  action  for 
wages,  by  uie  executors  of  a  master  of  a  vessel,  against  the  own- 
ers, a  bill  of  lading,  .signed  by  the  captain  in  a  foreign  port,  was  al- 
lowed to  be  given  in  evidence,  to  show  that  by  the  usage  of  trade 
at  a  certain  port,  the  captain  was  entitled  to  certain  privileges. 
Vxcarji's  Executorg  v.  Ems  if  al.l  Yeates,  38.  But  a  copy  of  a  bill 
of  ladmg,  not  signed  by  the  captain,  but  verified  by  an  affidavit, 
was  ruled  not  to  be  admissible.  fFood  v.  Roach,  2  Dallas,  180. 
S.  C.  1  Yeates,  177. 

How  far  and  when  a  bill  of  ladinc,  which  acknowMges  the 
freight  of  goods  received  on  board  to  be  paid,  can  be  contradicted 
by  theparties  concerned,  see  Portland  Bank  v.  Stuhbs,  6  Mass. 
Rep.  422.  If  a  master  of  a  vessel  sign  a  bill  of  lading,  acknowledg- 
ing that  the  goods  are  in  good  order,  it  seems  that  in  an  action 
against  him  for  not  delivering  them  in  good  order,  no  evidence  is 
admissible  to  prove  that  they  were  not  in  good  order  when  he  re- 
ceived them, — ^if  the^  were  open  to  inspection  when  shipped,  and 
no  fraud  or  impoation  were  practised  on  him.  Barrett  ^  a/,  v. 
Rogers,  7  «Mass.  Rep.  297.  But  if  the  goods  were  delivered  in 
packages,  and  not  open  to  inspection,  sucn  bill  of  lading  would  not 
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Bill  of  Particulars.     See  Partiadars,  part 

ir. 
Black   Act.      See   Hundred^  actums    against. — MalicUms  • 

mischief, — Arsim. — Murder. 

■ 
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The  proof  in  an  action  on  a  bond  depends  entirely  up-  Proof  of. 
on  the  issue  taken  upon  the  plea  of  non  est  faclum^  pay- 
ment, performance  or  conditions,  &c.  * 

Upon  the  plea  of  nan  est  factum  the  plaintiff  must  prove 
the  execution  of  the  bond  in  the  usual  way  (m). 

Where  the  bond  contains  a  condition  for  the  perform-  BcoadMs. 
ance  of  covenants  and  agreements,  breaches  must  be  as- 
signed under  the  stat.  8  &  9  Will.  c.  11,  s.  8,  in  the  de- 
claration, or  suggested  on  the  roll,  in  all  cases,  except 
money-bonds  and  bail-bonds  (n),  and,  as  it  seems,  bonds 
entered  into  by  a  petitioning  creditor  to^  the  Ld.  Chancel- 
lor id  case  of  bankruptcy.  After  proof  of  the  bond  the 
plaintiff  proceeds  to  prove  the  breaches  assigned,  where, 
from  the  ifature  of  the  case,  the  burthen  of  proof  is  not 
thrown  on  the  defendant  to  prove  the  affirmative;  as, 
where  the  condition  is  to  pay  money  by  instalments,  or 
the  payment  of  rent. 

In  an  action  on- an  annuity-bond,  the  plaintiff  must  Auuity  bond, 
prove  that  the  party,  during  whose  life  the  annuity  is 

rted,  is  still  living.  If  the  bond  be  conditioned  for 
peiformance  of  covenants  in  some  other  deed,  the 
plaintiff  must  prove  the  execution  of  the  latter  deed,  ag 
well  as  of  the  bond,  and  also  that  the  covenant  has  been 
broken. 

The  plaintiff,  in  cases  where  breaches  are  assigned  un- 
der the  statute,  must  give  evidence  of  the  amount  of  his 
damages  (o). 

Upon  an  engagement  to  replace  stock,  the  plaintiff 
may  estimate  his  damages,  either  according  to  the  i^^ce 

(m)  Hfra^  tit  Deed. 

(n)  2  B.  &  P.  446.    Udd's  Prac.  507,  4th  edit. 

(0)  Seed  WiB.  Saund.  187,  a.    2  N.  R.362. 

beconelasive  evidence  of  the  good  condition  of  the  goods,  but  pri- 
ma faeU  evidence  of  the  highest  order.    Ibid. 

In  a  prize  court,  a  bill  or  lading  consigning  the  goods  to  a  nea- 
tral,  but  anaeeompanied  by  an  invoice  or  letter  of  advice,  is  not 
anfficieat  evidence  to  entitle  the  claimant  to  restitutien ;  but  is  suf- 
ficient to  lay  a  foundation  for  the  introduction  of  further  proof 
The  Kiendschaftj  3  Wheat.  14.] 
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PABT       of  stock  at  the  day  appointed  for  replacing  it,  or  on  the 
ly.         day  of  the  trial  (p). 

,         *  A  bond  conditioned  for  the  payment  of  a  smaller  sum 

*  310  bears  interest  from  the  day  of  payment,  although  it  be 

giren  voluntarily  (q^ ;  and  where  no  day  of  payment  is 

expressed,  interest  is  payable  from  the  time  of  execution. 

Proof  iode*  For  the  proofs  by  the  defendant  under  the  plea  of  non 

ftnoe.  esifaciuinj  see  tit.  JDeed. 

Pioft  of  ytLft        rroof  of  the  payment  of  the  principal  only,  will,  it  is 
"MOV  said,  support  a  plea  of  solvit  post  diem  (r). 

After  a  lapse  of  twenty  years  without  demand  of  pay- 
ment, or  of  acknowledgment  by  the  obligor,  a  presumpr 
tion  arises  that  the  bond  has  been  satisfied  (s)  ;  and  such 
presumption  is  not  rebutted  by  proof  of  the  obligor's  po-r 
yerty  (t).  But  it  is  otherwise,  where  the  obligor  has  resid- 
ed abroad  during  the  whole  of  the  time  (ti).  So  on  the 
other  hand,  satisfaction  may  be  presumed  from  the  lapse  of 
a  space  less  than  twenty  years,  if  other  circumstances  ren- 
der it  probable  that  the  bond  has  been  satisfied ;  as,  if 
there  has  in  the  mean  time  been  a  settlement  of  accounts 
between  the  parties  (x)  (1). 

(p)  Downes  y.  Baekj  1  St&rkie's  C,  318. 

(q)  Hellier  v.  Franklin j  1  Starkie's  C.  291.  Farqukar  v.  Jlforrif, 
7  T.  R.  124.  ^itcTj  in  caae  of  a  single  bond,  aogan  v.  Pc^ey 
1  B.  &  P.  337. 

(r)  Dixon  v.  Parkes,  1  Esp.  C.  110,  dub.  HfUier  v.  Franklin^ 
1  Starkie's  C.  291.    See  tit.  Payment. 

(8)  Oswald  r.  Ldgh,  1  T.  R.  270.     ColsiM  v.  Budd,  1  Camp.  27. 
(t)  WiUaumt  v.  Gwrgts^  1  Camp.  217, 

(u)  Newman  v.  JVetrman,  1  Starkie's  C.  101. 

(9)  1  T.  R.  270.     CoUeU  y.  JBudd,  1  Camp.  27. 

(1)  [In  the  case  of  Executors  of  Clark  y.  Hopkins^  7  Johns.  556, 
it  is  aaid  that  after  eighiten  or  lioenty  years,  a  bond  will  be  presum- 
ed to  haye  been  paid,  andf  that  to  rebut  the  presumption,  the  obli- 
gee ought  to  show  a  demand  of  payment  and  an  acknowledgment 
pi  the  debt,  within  that  time.  See  also  ShepartTs  Executors  y. 
iJook's  Exeeutwrs,  2  Hayw.  238.  In  BoUz  if  al.  y.  Ballman, 
1  Yeates  584,  a  lapse  of  eighteen  years  and  a  hidf  was  ruled  not  to 
be  sufficient  to  found  a  presumption  of  payment  of  a  bond,  under 
circumstances  that  tended  to  repel  the  presumption ;  And  in  CMd- 
ha/uOt  y.  Duane^  Circuit  Court,  April,  1809,  Wharton's  Digest,  91, 
it  was  held  that  if  the  period  be  shorter  than  twenty  years,  the 

S resumption  of  p^ment  must  be  supported  by  circumstancest 
L  P.  Palmer  v.  Athois^  1  Rep.  Con.  Ct.  180.  CottU  y.  Painty 
3  piiy,  289.  Where  no  interest  had  been  paid  for  23  years,  proof 
of  a  suit  hayingl>een  commenced  and  abandoned  during  that  period, 
was  held  not  to  weaken  the  presumption  of  payment.  Palmer  y.  Ih^ 
hoisy  ybi  sup.  A  confession  by  one  co-obligor  th^t  he  had  ^leyer  paid, 
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Indorsements  on  the    bond,  although    in    the  hand-       part 
tvriting  of  the   obligee,   acknowledging   the   receipt    of         vr. 
interest  within   the   space  of  twenty   years,   have  been   _ 
admitted  for  the  purpose  of  rebutting   the  presumption 
of  satisfaction,  arising  from  the   lapse  of  twenty  years, 
although  no  evidence  was    given    to    prove    that   the 
*  indorsements  existed  before  the  twenty  years  had  elap- *  311 
sed  (y)  ;  but  the  admissibility  of  such  evidence  appears  to 
be  very  doubtful  in  principle,  and  the  contrary  has  been 
ruled  at  Nisi  Prius  (z). 

Breach  of  Promise  of  Marriage. 
See  tit.  Marriage. 

(y)  SearU  v.  Ld.  Barrinrton,  3  Str.  826.     Glyn  v.  Bank  of  Eng- 
Und,  2  Ves.  42.    And  see  Vol.  I.  p.  310.  "[and  note  (1)  p.  311.] 

(z)  Bose  V.  Bryant  J  2  Camp.  321. 

and  that  he  believed  the  other  had  not,  is  not  sufficient,  after  a  lapse 
of  twenty  years,  to  rebut  the  presumption.  HaskeU  v.  Aeen,  2  Nott 
&  M*Cord,  160.'  The  existence  of  a  civil  war,  &c.  is  sufficient  to 
repel  the  presumption  of  payment  of  a  bond,  though  20  years  have 
elapsed,  and  no  interest  has  been  paid.  Brewton  v.  Cannon^ 
1  Bay,  482.  And  in  Pennsylvania,  in  an  action,  tried  in  1794,  on 
a  bond  conditioned  for  the  payment  of  money  in  1769,  on  which 
no  receipts  had  been  indorsed,  jt  was  ruled  that  the  period  of  time 
between  1776  and  1784,  during  which  the  limitation  acts  had  been 
suspended,  ought  to  be  taken  out  of  the  calculation.  Penrose  if  al. 
V.  King,  %  Yeates,  344.  See  also  Conn  fy  al,  v.  Peiin  ^  al.  1  Peters' 
Rep.  524.  Jackson  v.  Pierce,  10  Johns.  414.  Bailey  v.  Jackson^ 
16  ib.  210.  Dwnlop  if  Co.  v.  Ball,  2  Cranch,  180.  Higginson  v. 
Metn,  4  Cranch,  415.  Quince^s  Administralors  v.  Rosses  Adminis- 
irators,  1  Taylor,  155.  S.  C.  2  Hayw.  180.  Rearden  v.  Searcy^s 
Heirs,  3  Marsh.  544.  S.  C.  1  Littell's  Rep.  53. 

Acknowledging  a  bond  and  apologizing  for  not  paying  it  will  re- 
but the  presumption  of  payment  arising  from  not  paying  interest 
for  25  years.  Smedes  v.  Hooghtaling  ^  a/.  3  Caines*  Rep.  48.  An 
entry  made  19  years  before,  in  the  books  of  the  defendant's  testa- 
tor, that  a  promissory  note  of  23  years*  standing  was  paid,  was 
allowed  to  be  read  to  support  the  presumption  of  payment. 
Rodman  v.  Hoop^s  Executor,  1  Dallas,  85.  See  also  Cohen  v. 
Thompson,  2  Rep.  Con.  Ct.  146.    Levy  v.  Hampton,  1  M'Cord,  145. 

A  statute  of  Connecticut  limits  the  payment  of  bonds  of  a  cer- 
tiun  description  to  seventeen  years:  And  neither  an  indorsement 
nor  pajrment  on  such  bonds  will  save  them  from  the  operation  of 
the  statute.  Gates  v.  BraJtOe,  1  Root,  187.  Fvller  v.  Hancock^ 
ibid.  238.  Whether  the  rule  of  not  presuming  payment  within 
twenty  years  applies  in  that  state  to  bonds  not  within  the  statute — 
^uasre — CotUe  v.  Payne,  ubi  sup.  Id  Maryland,  a  statute  Umits 
suits  on  bonds  to  twelve  years.  See  Hammond  v.  Denton,  1  Har. 
&  M<Hen.  200. 

The  presumption,  from  lapse  of  time,  that  a  bond  has  been  paid, 
nnlesB  Uie  delay  is  accounted  for,  is  allowed  to  prevail  in  a  court  of 
chancery,  in  the  same  manner  as  in  a  court  of  law.  Giles  v.  JBare- 
pwre,  5  Johns.  Ch^  Rep.  545.] 
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PABT 
IV. 


Bribery. 

Upon  a  trial  for  bribery  under  the  stat.  2  Geo.  IL  c.  24, 
although  the  defendant  took  the  note  of  the  voter  to  whom 
the  money  was  paid,  and  insists  that  it  was  a  mere  loan,  it 
is  a  question  for  the  jury  whether  it  was  not  a  gift  (a). 

To  prove  the  allegation  that  .4.  B.  was  a  candidate, 
where  the  bribery  was  previous  to  the  election,  it  is  suffi- 
cient to  show  that  a  poll  was  demanded  for  him,  for  till 
then  every  one  is  a  candidate  for  whom  a  poll  b  asked; 
and  that  fact  makes  the  person  on  whose  behalf  the  bribe 
was  given  a  candidate  (6) ;  but  after  the  time  of  election 
the  poll-books  are  the  proper  evidence  to  prove  that  a  par- 
ticular person  was  a  candidate  {cS  (1). 

Where  the  declaration  allegea  that  the  party  was  brib- 
ed to  vote  for  L,  and  £.,  and  it  was  proved  that  he  was 
bribed  to  vote  for  L.  and  hu  friend j  it  was  held  that  the  va- 
riance was  not  fatal,  since  the  material  &ct  is  that  the  par- 
ty was  bribed  to  vote  (J), 

On  a  declaration  for  corrupting  one  Moor^  and  bribing 
^  312  him  to  vote  for  the  defendant,  it  is  no  defence  *  to  show 
'  that  Moor  did  not  vote  for  the  defendant  (e)  (2).    The  per- 
son who  took  the  bribe  is  a  competent  witness  (/). 


Indictment 
against  a 
county. 


Bridge. 

On  an  indictment  against  a  county  for  not  repairing  a 
bridge,  the  prosecutor  must  prove,  1st,  that  it  is  a  public 
bridge ;  2ndly,  that  it  is  situjite  within  the  county  ;  3dly, 
that  it  is  out  of  repair  (3). 

(a)  1  Bl.  R.  317,  318. 

(b)  Ibid.  323. 

(c)  Ibid. 

(d)  Ibid.    3  Burr.  1423. 1586. 

(e)  SuUtan  v.  Abrton,  1  Bl.  R.  317.  Busk  v.  Ballings  Sayer,  289. 
PkiUipM  y.  FouUr^  cited,  Sayer,  291. 

Cf)  4  Burr.  2285.  2469.  Edwards  v.  Evans,  3  East,  451.  Heword 
V.  Shipley,  4  East,  180. 

(1)  [In  an  information  for  bribery  in  an  election,  it  ought  to  ap» 
pear  certainly  that  an  election  was  held,  and  that  the  vote  was  giv- 
en at  that  election.    JVewtU  v.  CommmDueaUhy  2  Wash.  88.] 

(2)  [An  ofifer  to  bribe  is  indictable,  though  the  bribe  is  not  ae- 
cepted.     Uniied  States  v.  WorraU,  2  Dalks,  384.] 

(3)  [Every  city,  county  and  district  in  South  Carolina  is  bound 
to  lay  off  and  keep  in  repair  its  own  roads,  bridges  and  causeways, 
and  to  defray  the  expense  thereof,  ShooAred  v.  OmofwCion,  tfc.  2 
Bay,  63.} 
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'    Ist.  That  it  is  a  public  bridge. — ^The  principal  eyidence       part 
to  prove  this  is  that  of  the  actaal  use  of  the  bridge  by  the         iv. 
public,  and  that  it  is  of  piAlic  convenience  and  has  been  re-  ...........^ 

paired  at  the  public  expense.     It  is  not  necessary  to  prove  That  it  is  a 
that  it  ia  an  ancient  bridge,  or  that  it  was  originally  built  pubUc  bridge. 
with  the  concurrence  of  the  public.    Where  a  bridge  had 
been  originally  erected  by  a  private  person  forty  years  ago, 
but  had  been  since  used  by  the  public,  it  was  held  that  it 
was  a  public  bridge  {g). 

About  forty-five  years  ago  there  was  a  ford  through  the , 
river  where  the  bridge  was  built,  which  was  part-  of  an 
highway  firom  London  to  Maidstone.  The  river  was  deep 
at  flood-times  up  to  the  middle  ;  at  ordinary  times  up  to 
the  knee.  A  miller  erected  a  dam  across  the  river,  wnich 
raised  the  water  about  three  inches,  and  five  years  after- 
wards built  the  bridge  in  question.  '  In  "^this  case,  much  *  313 
reliance  was  placed  on  the  dictum  in  RoUe's  Ab.  368  ;  viz.* 
*^  that  if  a  man  erect  a  mill  for  his  own  profit,  and  make  a 
new  cut  for  the  water  to  come  to  it,  and  make  a  new  bridge 
over  it,  and  the  subjects  use  to  go  over  this  as  a  common 
bridge,  the  bridge  ought  to  be  repaired  by  him  who  has 
the  mill,  and  not  by  the  county,  because  he  erected  it  for 
his  own  benefit,''  for  which  he  cites  8  Edw.  II,  the  case  of 
the  Prior  of  Stratford.  But  on  referring  to  that  case,  it  ap- 
peared that  the  liability  there  was  ratione  ienura  (A),  and 
the  Court  laid  down  the  rule  broadly,  in  conformity  with 
all  the  authorities,  e'xcept  that  in  Rolle,  that  if  a  private 
person  build  a  private  bridge,  which  afterwards  becomes  of 
public  convenience^  the  county  is  bound  to  repair  it  {i).  The 
circumstance  that  the  bridge  is  of  private  convenience  and 
utility  to  the  party  who  built  it,  makes  no  difierence  {k). 
The  test  is  not,  as  it  seems,  any  adoption  of  the  bridge  by 
the  public,  but  its  becoming  useful  to  the  county  in  gene- 

(g)  JR.  V.  Inhah.  of  Kent,  2  M.  &  S.  513.  1  Roll.  Ab.  368.  It  v. 
MuA.  of  WUU,  6  IMUnI.  307.  1  Salk.  359.  Case  of  Glusimme  Bridge, 
5  Burr.  2594.  2  Bl.  R.  386,  n.  685.  R.v.Mi.oftkeW.R.o/York, 
2  East,  358.  jR.  v.  hihab.  of  Glamorgan.  2  East,  356.  Ldi  Port" 
man's  case,  cited  13  East,  225.  Case  of  the  Medway  Canal,  13 
East,  220. 

(h)  See  a  copy  of  the  curious  record  in  this  case,  2  M.  &  S.  520. 

(i)  it  V.  MMb.  of  Kent,  2  M.  &  S.  513.  And  see  R.  v.  Miab.  of 
WuU,  1  Salk.  359.  And  see  the  rule  laid  down  by  Aston,  J.  in  the 
Ohuhume  Bridge  case,  5  Burr.  2594.  R,  v.  Inhab.  of  LancaMre^ 
cited  by  Lawrence,  J.  2  East,  352. 

(k)  R.  V.  bikab,  of  (Uamorgan$hirB,  2  East,  356,  in  4iote. 
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PABT       ral  (/) ;  if  the  bridge  be  of  public  utility,  the  county  who 
iv,         derive  advantage  from  it  must  support  it  (1). 
-....—.——      A  bridge  may  be  a  public  carriage-bridge,  although  used 
Public  bridge,   but  occasionally  by  carriages,  except  in  me  times  of  flood 
and  frosts,  when  it  is  dangerous  to  pass  the  river  (m). 
Where  the  Medway  Navigation  Company,  under  an  act, 
*  314  which  enabled  them  to  amend  or  alter  such  bridges  *or 
highways  as  might  injure  the  passage  or  navigation,  leav- 
ing them,  or  others  as  convenient,  in  their  room,  forty 
years  ago  destroyed  a  ford  across  the  river  in  a  public 
highway,  by  deepening  its  bed,  and  built  a  bridge  over  the 
same  place,  it  was  held  that  they  were  bound  to  keep  it  in 
repair  under  the  conditions  of  the  act  (o).     So,  where  a 
canal-company  cut  and  deepened  a  ford  across  a  highway, 
and  thereby  rendered  a  bridge  necessary  for  the  use  of  the 
public,  which  they  built,  it  was  held  that  they  were  bound 
to  repair  it,  the  bridge  being  necessary  for  the  purposes  of 
the  company,  and  not  for  the  purposes  of  the  public  (p). 

Where  a  parish  wooden  bridge,  used  occasionally  by 
light  carriages,  had  been  replaced  by  a  spacious  stone 
bridge,  built  by  the  trustees  of  a  road,  it  was  held  that  the 
county  was  bound  to  repair  it,  and  that  the  inhabitants  of 
the  county  could  not  plead  that  it  h&d  been  repaired  im- 
memorially  by  the  parish  (q). 

By  the  stat.  43  Geo.  III.  c.  59,  s.  5,  no  bridge  shall  be 
deemed  or  taken  to  be  a  county-bridge,  or  a  bridge  which 
the  inhabitants  of  any  county  shall  be' compelled  or  liable 
to  maintain  or  repair,  unless  such  bridge  shall  be  erected 
in  a  substantial  or  commodious  manner,  under  the  direction 
or  to  the  satisfaction  of  the  county  surveyor,  or  person  ap- 

(l)  Per  Ld.  EUenborough,  R,  v.  fF.  R.  of  Yorkshire^  2  East,  349 ; 
and  per  Aston,  J.  in  the  .Glusbume  Bridrt  case,  5  Burr.  2594 ;  and 
Ld.  Coke's  Comment  on  the  Stat,  of  Bridges,  2  Inst.  700. 

(m)  R.  y.  Inhab.  tf  Co.  o/JST  Hhamptony  2  M.  &  S.  262. 

(0)  R.  V.  Inhab.  of  the  Co.  of  Kent,  13  East,  219.  [See  hihab.  of 
fFtUerbury  v.  Clarky  4  Day,  198.] 

(p)  R.  v.  Inhab,  of  the  parts  ofLindsey,  in  the  Co.  of  Lincoln,  14 
East,  317.    See  also  R.  v.  JMuJb.  of  Somerset,  16  East,  305. 

(q)  R.  V.  Inhab.  of  Surrey,  2  Camp.  455.  R.  v.  Inhab.  of  Cumber- 
land, 6  T.  R.  194.  S.  C.  in  error,  3  B.  &  P.  354.  Where  town- 
ships have  so  enlarged  a  bridge  which  they  were  before  liable  to 
repair  as  a  foot-bridge,  they  are  still  liable  j^ro  rata.  R.y.W.  R,of 
Yorkshire,  2  East,  253. 

(1)  [In  the  case  of  The  State  v.  The  Town  of  Campion,  2  N.  Hamp. 
Rep.  513,  it  was  decided  that  a  bridge,  although  erected  by  indivi- 
duals, yet  if  dedicated  to  the  public  and  used  freely  by  them  so  long 
as  to  evince  its  pablie  usefulness,  must  be  repaired  by  them.] 
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pointed  by  the  justices  of  the  peace  at  their  general  quarter        part 
sessions  asseiQbled,  or  by  the  justices  of  the  peace  of  the         iv . 
county  of  Lancaster  at  their  general  annual  sessions. 


The  inhabitants  of  a  county  are  also  bound  to  repair  *  to  Public  bridge, 
the  extent  of  300  feet  of  the  highway  at  each  end  of  the  *  315 
bridge  (r). 

The  mhabitants  of  a  county,  upon  the  plea  not  guilty,  Proof  in  d«^ 
cannot  throw  the  ontis  of  repairing  the  bridge  upon  any  ^^^^^' 
other  parties  ;  to  do  this,  a  special  plea  is  necessary,  set- 
ting forth  the  obligation  of  such  other  parties  specially  («j. 
Under  the  general  plea,  the  defendants  cannot  adduce  evi- 
dence, except  in  denial  of  one  or  more  of  the  points  which 
must  be  established  on  the  part  of  the  prosecution ;  viz. 
1st.  That  the  bridge  is  a  public  one  ;  2ndly,  situate  within 
the  county }  and  3rdly,  out  of  repair. 

But  a  county,  on  the  plea  of  not  guilty,  may  prove  the 
repair  of  the  bridge  by  individuals  (^t)^  as  a  medium  of  proof 
that  the  bridge  is  not  a  public  bnage.  As,  that  the  feof- 
fees of  certain  estates  haid  repaired  it  (u)  ;  for  repairs  done 
by  an  individual  are  prima  fade  to  be  ascribed  rather  to 
motives  of  private  interest  in  his  own  property,  than  pre- 
sumed to  have  been  done  for  the  public  benefit  (x).  But 
it  seems  that  such  evidence  is  of  little  weight  (y)  when  plac-  ^ 
ed  in  competition  with  evidenceof  ti^crby  the  public.  Evi- 
dence that  a  bar  across  a  public  bridge  is  kept  locked  ex- 
cept in  times  of  flood,  is  conclusive  to  show  that  the  pub- 
lic have  no  more  than  a  limited  right  to  use  it  on  those  oc- 
casions ;  and  in  such  a  case,  if  the  indictment  should  aver 
that  the  bridse  was  a  public  bridge,  used  by  the  King's 
subjects  at  *tneir  free  will  and  pleasure,  the  variance  would  *  316 
be  &tal  (z). 

Where  an  indictment  alleged  that  a  bridge  was  a  pub-  Proof  in  de- 
lie  carriage-bridge,  and  also  for  the  King's  subjects  passing  ^olTntT.'  * 

(r)  R.  V.  Inhah.  of  W.  R.  of  Yorkaktre,  7  East,  588 ;  and  in  Dom. 
Proc.  5  Taunt.  284. 

($)  See  the  stat.  *i3  Hen.  VIII.  c.  5.  R.  v.  hihab.  offF.R.tf 
Yorskhirej  7  East's  R.  558.  5  Taunt.  284.  Jt  t.  ^i^.  ofBwkt^ 
13  East,  192. 

(t)  2U.&.  8.  262,  R.  V.  JMuA.  of  Co.  of  J^orUumpUm. 

(u)  Ibid. 

(x)  Per  Ld.  EUenborough,  2  M.  &  S.  264. 

(y)  Ibid. 

(z)  jR.  ▼.  The  MarquU  of  Ruckinf^hamy  4  Camp.  189 — ^Where  a 
bridge  is  in  a  highway,  the  forbeanng  to  prosecute  it  as  a  nuisance 
is  evidence  of  acquiescence  by  the  county.    Per  Bayley,  J.    jRerv. 
MuA.  ofSL  Benedict,  4  B.  &  A.  450.    &ee  Rex  y.  ff.  R.  ofTork^     ' 
«fctre,2Ea8t,d49. 

VOL.  II.  36 
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FART  and  repassing  on  foot ;  and  upon  the  evidence  it  appeared 
IV.         that  it  had  been  used  by  passengers  on  horseback  and  on 

«,.«•.....—.  foot,  and  not  with  carriages,  it  was  held  that  the  defen- 
dants could  not  be  convicted  of  any  part  of  the  charge  (a). 

Special  plea.  Upon' a  special  plea  by  a  county  that  some  smaller  dis- 
trict, or  some  individual,  is  liable  to  the  repairs  of  the 
bridge,  the  evidence  seems  to  be  the  •same  as  upon  an  in- 
dictment against  the  smaller  district  or  individual. 

Againtt  indhi*      Upon  an  indictment  against  a  less  district  than  a  coun- 

duais,  ftc  lYj  or  against  an  individual,  the  prosecutor  must  also  prove 
the  liability  of*  the  defendants  to  repair,  either  from  pre- 
*  scription  generally,  or  ratiane  tenur€d  (6),  as  alleged  in  the 
indictment. 

Pfeicriptieo.  A  plea  by  the  inhabitants  of  a  county,  that  certain  town- 
ships had  immemoriaUy  used  to  repair  a  bridge,  is  disprov- 
ed by  evidence  that  the  townships  had  enlarged  the  bridge 
to  a  carriage-bridge,  which  they  had  before  been  bound  to 
repair  as  a  foot-bridge  (c).  Where,  upon  a  similar  plea,  it 
appeared  that  a  parish  was  bound  by  prescription  to  repair 
a  wooden  foot-bridge,  used  by  carriages  only  in  time  of  flood, 
and  that  forty  years  ago  the  trustees  of  a  turnpike  road  had 
built  upon  the  same  site  a  wider  bridge  of  brick,  which 
*  317  *  had  since  been  constantly  used  by  all  carriages  passing 
that  way,  it  was  held  that  the  plea  was  not  sustained  by  the 
evidence  (d). 

Ratione  Upon   an  indictment  against  a  county,  the  defendants 

pleaded  that  J.  S.  was  liable  ratione  tenura.  It  appeared 
that  J,  8.  had  purchased  part  of  an  estate,  the  owner  of 
which,  both  before  and  after  the  purchase,  had  repaired 
the  bridge,  and  it  was  held  that  this  was  not  sufficient  evi- 
dence to  support  the  plea  (e).  But  where  an  entire  estate 
or  manor  is  liable  to  the  repair  of  a  bridge,  and  the  estate 

(a)  Per  Bayley,  J.  JR.  v.  Inhab,  of  Lancashire^  Lancaster  Summer 
Assizes,  1820. 

(h)  See  tit.  Prtseriptian  and  HighwayM, 

(c)  R.  v.  Inhab  of  W,  R,  of  Yorkshire,  2  East,  353.  See  also  R. 
V.  Inhab,  of  the  Co,  of  Surrey ,  ^  Camp.  455. 

(d)  R,  V.  The  Inhab.  of  the  Co.  of  Surrey,  2  Caiap.  455. 

(e)  R.y,  The  Inhab.  of  Oxfordshire,  16  Eastj  233.  Therewasno 
evidence  to  show  in  respect  of  what  lands  the  former  owner  of  the 
Mrhole  (Ld.  Cadogan)  repaired  the  bridge ;  and  as  he  still  retained 
part  of  the  estate,  and  continued  to  repair  the  bridge,  there  was  no 
evidence  to  charge  /.  S.,  except  that  Ld.  Cadogan  had  sold  him  some 

.    lands,  which  the  Court  held  to  be  insufficient  to  charge  him  with 
tHe  obligatioD  to  repair. 
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or  manor  is  afterwards  divided  amongst  several,  they  are  fart 

each  severally  liable  to  the  whole  charge  (/].  it. 
Where  the  indictment  charged  a  corporation  with  a  pre- 


scriptive obligation  to  repair  a  bridge,  and  a  charter  of  in-  Corporation, 
corporation  granted  by  Edw.  VI.  was  given  in  evidence, 
from  the  terms  of  which  it  appeared  to  be  doubtful  wheth- 
er the  corporation  had  before  existed  immemorially,  and 
whether  lands  had  not  been  given  for  the  repair  of  the 
bridge  (g),  but  parol  evidence  Was  given  that  tne  corpora- 
tion had  in  fact  repaired  the  bridge  as  &r  back  as  living 
memory  could  go,  it  was  held  that  the  parol  evidence 
and  the  charter  *  might  be  taken  in  aid  of  each  other,  *  318 
and  that  the  preponderance  of  evidence  was,  that  this  was 
a  corporation  by  prescription,  although  words  of  incorpo- 
ration were  used  m  the  incorporating  part  of  the  charter 
only ;  and  that  the  corporation  were  still  bound  to  repair 
by  prescription,  and  not  by  tenure  (A). 

An  individual,  or  the  inhabitants  of  any  district  inferior  Detect, 
to  a  county,  may  give  any  matter  in  evidence  in  their  own 
discharge  under  the  general  issue  {%).  (1) 

By  the  stat.  1  Ann.  c.  18,  s.  13,  upon  the  trials  of  indict-  CooipetoBef. 
ments  and  informations  against  individuals  for  the  non-re- 
pair of  bridges,  the  inhabitants  of  the  town,  corporation, 
county,  &c.  where  the  bridge  is,  are  competent  witnesses. 
Previous  to  this  statute  such  witnesses  were  in  some 
instances  held  to  be  competent  on  the  ground  of  neces- 
sity (*). 

BUBGLART  (I). 

On  an  indictment  for  burglary  it  is  essential  to  prove,  Bretking. 

R.  V.  Duchtss  of  BuccUughj  1  Sa)k.  358.    3  Salk.  77.    6  Mod. 
1  Holt,  128.    7  Mod.  55. 98. 

Ig)  R.  V.  The  Mayor,  $fe,  of  StraJtford-upon-Aoony  14  East,  348. 
The  terms  of  the  charter  itself  are  too  long  to  be  introduced  here, 
and  the  caae  is  cited  merely  for  the  purpose  of  showing  how  far 

Sarol  evidence  of  the  cause  may  be  given  as  explanatory  of  the 
oubtfiil  terms  of  a  charter. 

(K)  14  East,  348. 

(i)  See  tit  Highway  and  Prucriptum, 

(k)  See  2  Show.  47.  2  East,  561.  Inhabitants  were  held  to  be 
eompetent  as  to  the  fact  of  non-repair,  on  the  ground  of  neutrality. 
GiL  L.  E.  129.  2d.  Ed.    Ra  v.  Carpenter,  2  Show.  48. 

(I)  See  the  form  of  the  indictment,  and  the  necessary  averments, 
Stark.  Crim.  Pleadings. 

(1)  [The  inhabitants  of  a  town  where  a  bridge  has  recently  been 
built  without  any  authority  are  not  obliged  to  repair  it.  Cmnmon- 
wtaUhy.  InkabUanti  ofChaHettown,  1  i^ck.  180.] 


m  R 

150.    1 


318  BURGLARY. 

PAKT        ist,  tt  felonious  breaking  and  entering ;  Sndlj)  of  the  dwell- 
iT.         ing-house  ;  3rdly,  in  the  night  time ;  4thly,  with  intent  to 
commit  a  felony. 


FraofofbMak-      In  the  first  place,  it  is  a  question  of  fact  for  the  jury 
^f*  whether  the  prisoner  has  been  guilty  of  any  act  of  break-* 

ing;  but  whether  that  act  amounts  to  a- burglarious  break-* 
ing,  is  a  pure  question  of  law.  There  must  be  evidence  of 
an  actual  or  constructive  breakings  for  if  the  entry  was  ob- 
tained through  an  open  door  or  window,  it  is  no  burgla- 
^  319  ry  (m).  But  the  *  lifting  of  a  latch  (n) ;  (I)  taking  out  a 
pane  of  glass ;  lifting  up  of  folding  doors  (o) ;  breaking  of 
a  wall  or  gates  whicti  protect  the  nouse  (p) ;  the  descent 
down  a  chimney  (9] ;  the  turning  of  a  key  where  the  door 
is  locked  on  the  inside  {r\  constitute  a  sufficient  breaking. 

Where  the  glass  of  tne  window  was  broken,  but  the 
shutter  within  was  not  broken,  it  was  doubted  whether  the 
breaking  was  sufficient,  and  no  judgment  was  given  (5). 

Where  an  entry  has  been  gained  without  any  breaking, 
a  subsequent  breaking  will   constitute   the  offence;  as, 
where  the  party  lift^  the  latch  of  a  chamber  door  (<^,  (1)  or 
a  servant  raises  the  latch  of  his  master's  door  with  intent  to. 
murder  or  rob  his  master  (v). 

It  has  been  doubted,  whether  a  suest  at  an  inn  can  be 
guilty  of  burglary,  in  respect  of  breaking  his  own  chamber- 
dooK)  since  he  has  a  special  property  in  the  chamber  (x). 

(m)  Fost.  107.  1  And.  114.  Savile,  59.  1  Hale's  P.  C.  551.  553, 
556.  Summ.  81.  3  Inst.  64.  1  Haw.  c.  38.  [Mirror  ch.~l.  §  11.1 
The  breaking,  which  is  sufficient  in  an  action  oi  clau$umJregU,  will 
not  always  be  sufficient  to  constitute  a  burglary.  1  Haw.  c,  38.  1 
Hale,  508.  5!^.  551. 

(n)  EaA's  P.  C.  487. 

(o)  Brown's  case,  East's  P.  C;  487.  In  this  case  the  doors,  which 
were  horizontal,  were  closed  by  their  own  natural  weight,  without 
any  interior  fastening ;  but  in  CaUanCs  case,  (Russell,  903),  Cor.  Ld. 
Ellenborough,  O.  B.  1809,)  which  was  similar,  except  that  the  trap- 
door had  an  internal  bolt,  which  was  not  in,  it  seems  that  the  Judges 
were  of  opinion  that  the  lifting  up  of  the  door  was  not  a  sufficient 
breaking. 

*0;^lHale'sP.  C.  559. 

(q)  iftst's  P.  C.  465.    Cromp.  32.    Dalt.  953, 

(r)  Ibid.  487.    1  Hale,  552. 

(s)  Ckambers^s  case.  East's  P.  C.  487. 

(t)  R.  V.  Johnson,  East's  P.  C.  488.     1  Hale's  P.  C.  553. 

(u)  Kel.  67.  Pop.  84.  Hutt.  20.  JR.  v.  Binghstj  East's  P.  C.  488. 
H  V.  Gray,  Str.  481.    Dy.  99. 

*     (x)  Haw.  c.  38.    But  if  the  chamber  of  the  guest  be  broken  by 
{l)[The  Stete  V.  irUson,  I  Ck)xe'8  Rep.  439.  ace] 
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Most  of  these  observations  apply  also  *  to  an  indictment  pabt 

for  breaking  out,  under  the  stat.  12  Ann.  c.  7,  s.  3,  which  is  iv. 
a  declaratory  act. 


Some  part  of  the  house  must  be  broken  ;  it  is  not  suiB-  Proofof break- 
cient  to  show  that  a  box  was  broken  (y)  ;  and  it  seems,  ^"S' 
that  in  favour  of  life,  cupboards,  presde^  lockers,  and  other 
fixtures,  which  merely  supply  the  place  of  chests,  and  other 
ordinary  utensils  of  household,  are  to  be  considered  sb 
mere  moveables,  aldiough  in  questions  between  the  heir  or 
devisee  and  the  executor,  they  may  with  propriety  be  con- 
sidered as  parts  of  the  freehold  (z). 

A  constructive  breaking  may  be  proved,  as  where  en-  Breaking,  con- 
trance  was  gained  by  means  of  fraud,  stratagem,  or  threats,  ■*'"<^*'^*- 
with  a  felonious  design,  for  the  law  regards  such  means  in 
as  heinous  appoint  of  view  as  actual  violence  (a).     Hence, 
the  gaining  admission  by  raising  a  hue  and  cry,  and  bring- 
ing a  constable,  to  whom  the  owner  opens  the  door  (6),  un- 
der pretence  or  business  (c) ;  under  pretence  of  taking  lodg- 
ings (d)  ;  under  a  judgment  against  the  casual  ejector  ob^ 
tained  by  fafte  affidavits,  and  without  any  colour  of  title  {e) ; 
by  fraudulently  persuading  an  inmate  to  give  admission  (/) ; 
by  conspiracy  with  a  servant  (g) ;  or,  lastly,  *  by  threats  of  *  321 
violence  to  uie  owner  who  opens  the  door  of  his  house  (A), 
is  sufficient  to  constitute  the  offence. 

another,  the  dwelling-houHe  must  be  alleged  to  he  the  innkeeper's, 
and  a  guest  may  be  guilty  of  larceny  in  respect  of  goods  instrusted 
to  him  as  a  guest. 

fy)  Foster,  108.     [The  SttOe  v.  fViUonj  1  Coxe's  Rep.  439.] 

(z)  Fost.  109,  in  Gibbon^s  case. 

(a)  1  Haw.  c.  38.     1  Hale's  P.  C.  .508.  527.  551t 

(h)  East's  P.  C.  485.     1  Haw.  c.  38,  s.  5.    3  Inst.  64.    Siunm.  81. 

(c)  Lt  MoWa  case,  Kel.  40.     1  Haw.  c.  38,  s.  8. 

(d)  R.  V.  Cassey  if  Cotter,  KeK  63.  And  see  StmpWs  case,  1 
Leach,  484. 

(e)  JR.  v.  Farre,  Kel.  43. 

(f)  R.  V.  Ann  Hawkins,  East's  P.  C.  485,  MS.  Tracy,  80,  &  MS, 
Sum.  The  prisoner,  in  the  absence  of  the  family,  persuaded  the 
boy,  who  kept  the  key  of  the  house,  to  let  her  in,  by  a  promise  of  a 
pot  of  ale,  and  after  admission,  and  whilst  the  boy  was  gone  for  the 
ale,  slie  robbed  the  house.  See  R.  v.  Le  Mott,  Kel.  42.  East's  P.  C. 
486.494. 

(g)  Where  a  ^r^ant  lets  another  in  to  commit  a  burglary,  it  ia 
burglary  in  both.  ComtoaWa  case,  East's  P.  C.  486.  2  Str.  881. 
4  Bl.  Comm.  227.     10  St.  Tr.  43a    1  Hale,  553. 

fhj  East's  P.  C.  486.  2  M.  S.  Sum.  298.  1  Hale,  553.  1  Haw. 
c.  38, 8.  4.  East's  P.  C.  491.  Where,  however,  the  servant,  by  the 
aseent  of  the  master,  lets  in  robbers,  under  an  agreement  with  them 
to  rob  the  house,  it  seems  to  be  doubtful  whether  the  act  be  burgla^ 
rious.    See  East's  P.  C.  486 ;  and  J^gington's  caae.  Ibid.  494. 
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riBT  Some  entry  must  be  proved.    If  thieves  by  threats  of 

IT.  violence  induce  the  owner  of  a  house  to  throw  out  his  mo- 
—— — ^-.  ney  to  them  in  the  night  time,  which  they  take  up  in  the 
Eauj.  owner's  presence,  the  offence  would  be  a  robbery,  but  not 

a  burglary  (t).  But  any  the  least  entry  is  sufficient,  by 
means  of  the  hand  ^^)  or  foot,  or  even  by  an  instrument^ 
such  as  a  pistol  or  hook  (/}.  So,  it  seems,  that  the  discharg- 
ing a  loaded  gun  through  the  window  of  a  dwelling-house 
is  a  sufficient  entry  (m).  * 

But  the  entry  must  appear  to  have  been  made  with  the 
immediate  intent  to  commit  a  fdony,  as  distinguished  from 
the  previous  intent  to  procure  admission  to  the  dwelling- 
house.  Where  it  appeared  that  a  centrebit  had  penetrated 
through  the  door,  chips  being  found  in  the  inside  of  the 
house,  yet,  as  the  instrument  had  been  introduced  for  the 
purpose  of  breaking,  and  not  for  the  purpose  of  taking  the 
property,  or  committing  any  other  felony,  it  was  held  that 
the  entry  was  incomplete  (n). 
*  322  «  *  If  .^.  send  in  a  child  of  seven  or  eight  years  old  at  thd 
window,  who  takes  goods  out  and  delivers  thefh  to  Ji.^  who 
carries  them  away,  it  is  a  burglarv  by  j4.,  though  the  child^ 
for  want  of  discretion,  be  not  guilty  (o). 

It  is  not  essential  to  prove  that  the  entry  was  on  the 

san^e  night  with  the  breaking  (p),  provided  both  were  in 

the  night. 

Dwelliog-  Secondly,  of  the  dtvelling-house  of  nnoiher  {q\.  {!)     It  is 

)iou8e,wbatiB.  ^q  ^q  considered,  Ist,  what  constitutes  a  dweliing-house ; 

3ndly ,  its  extent ;  3rdly,  proof  of  ownership. 

(i)  1  Hale,  505.  East's  P.  C.  486.  1  Haw.  c.  38,  a.  a  Sav.  S9* 
Cromp>  31,  contra.    Dalt,  c.  151,  s.  3. 

(k)  R.  v.  Gibbons^  Fost.  107.  East's  P.  G.  490 ;  where  the  prisoner 
cut  a  hole  in  the  shutters  of  a  dwelling-house,  through  which  he  put 
his  hand  and  took  out  watches. 

(I)  3  Inst.  64.    East's  P.  C.  490. 

(m)  See  East's  P.  C.  490.  1  Haw.  c.  38.  s.  7,  1  And.  115.  Ld. 
Hale  (1  P.  C.  555,)  says  that  it  does  not  make  a  burglary,  but  adds 
a  qtMsre. 

(n)  R.  v.  Hughes  &  others,  1  Leach,  453.    East's  P.  C.  491. 

(0)  1  Hale,  555,  a 

(p)  Ibid.  551.  557.  East's  P.  0.  491.  An  entry  sufficient  to 
constitute  a  burglary  is  abo  sufficient  under  the  statutes  against 
housebreaking  in  day-time,  und^  the  atat.  1  £dw.  VI.  e.  1^  s.  6. 
90  Eliz.  c.  15.    Fost.  108. 

(a)  A  mansion,  the  breaking  which  may  constitute  ft  burglary, 
includes  the  walls  or  gates  of  a  town  and  churches. 

^^i^^B^a^^^»^w^^Mi^M^B^— ^^—       I       I    m    ■■■■■■  ■■■     ■    —    ■    ■■■■■    ■■■^■>.i  ■■  ■  .iw.iaii^i  » 

(1)  [In  an  indictment  for  burglary,  the  words  ^  maosfion  home*' 
sufficiently  describe  a  dweHing-hoiise.  Commonw^M,  v.  Penn^ds, 
3  Serg.  &  Rawle,  199.] 


BURGLARY.— INHABITANCY. 


I  St.  A  dwelling-house  is  constituted  by  a  permanent  tn-        pa&t 
habUancy  of  the  house.     Mere  inclosed  ground,  or  a  booth,  iy. 

or  tent,  is  not  a  dwelling-house  (r) ;  but  a  hayloft  above  a 


stable  is,  if  inhabited,  although  it  be  rated  as  appurtenant  inhabitancy. 
to  the  stable  («).     Chambers  in  the  inns  of  court,  and  in 
colleges  within  the  universities,  are  dwelling-houses  {t). 

An  actual  inhabitancy  previous  to  the  offence  is  essen- 
tial, and  therefore,  althougn  goods  have  been  brought  into 
ahouse,«nd  possession  twen  with  a  view  to  inhabitancy, 
yet  no  bfirfflary  can  be  committed  by  breaking  into  the 
house  previous  to  actual  residence  by  the  owner  or  some 
of  his  family  (i*).  Nor  where  the  *  inhabitancy  is  casual,  *  323 
and  for  a  particular  purpose,  as,  where  a  workman  sleeps 
in  an  unfinished  house  (<r),  or  an  agent  is  placed  in  the 
house  to  watch  thieves,  or  goods  (y). 

But  where  there  has  been  an  actual  inhabitancy,  by  the 
owner  or  his  servants  sleeping  in  the  house,  a  burglary  may 
be  committed  in  the  absence  of  the  owner  and  all  his  fami- 
ly, provided  the  house  has  not  been  abandoned,  and  there 
be  an  intention  to  return  to  the  house  (z).     But  in  all  such  Adiiihip 

roTartandi. 

(r)  Haw.  c.  39,  s.  17. 

(s)  Turner's  case,  East's  P.  C.  492. 

(t)  Hale,  556.    Haw.  c.  38,  s.  1. 

(u)  R.  V.  Luon  &  MUler,  Leach,  221.  East's  P.  C.  497.  Haw. 
c.  38,  s.  11.  HaUardTs  case,  East's  P.  C.  498 ;  where  the  former  • 
tenant  had  quitted  the  house,  and  the  in-comiiig  tenant  had  put  all 
his  goods  into  the  house,  and  had  frequently  been  there  in  the  day- 
time, but  neither  he  nor  any  part  of  his  family  had  ever  slept  there ; 
it  was  held  by  BuUer,  J.  that  no  burglary  could  be  conunitted  there. 
The  same  point  was  decided  by  Groae,  J.  in  another  case.  See 
East's  P.  C.  498. 

(x)  Where  an  executor  puts  servants  into  the  house  which  belonged 
to  him  as  executor,  it  seems  that  burglary  may  be  committed  there. 
K  V.  Jones  &  Longman^  East's  P.  C.  499. 

e})  ^roum'tcase,  East's  P.  €.501.   S^nttA'^  case,  East's  P.  C.  497. 
ale,  557.    Harrises  case.  Leach,  808.    East's  P.  C.  498.    R.  v. 
Davis,  East's  P.  C.  499. 

(z)  1  Hale,  550.  1  Haw.  c.  38.  East's  P.  C.  496.  Summ.  82. 
Jt  V.  Murrv  &  Harris,  East's  P.  C.  496.  Post.  77.  J.  Nicholls,  the 
owner  of  the  house  at  Westminsler,  took  a  journey  into  Cornwall, 
with  intent  to  return,  and  sent  his  wifb  and  family  out  of  town,  and 
left  the  key  with  a  friend  to  look  after  the  house ;  after  he  had  been 
^one  a  month,  the  house  was  broken  and  robbed  in  the  night-tiuie ; 
ma  month  afterwards  he  returned  with  his  family  and  mhabited 
tho  house ;  and  adjudged  to  be  burglary,  O.  B.  10  Will.  HI.  In  the 
case  of  jR.  v.  Kirtcham  &  Ellison,  (Lane.  Sp.  Ass.  1817),  Wood,  B. 
held  that  the  offence  of  stealing  in  a  dwelling-house,  under  the  staL 
12  Ann.  had  been  committed,  although  the  owner  and  his  family 
had  left  the  house  six  montlw  before,  having  left  the  furnitive,  and 
intending  to  return. 


323  BURGLARY.<-DW£LLING-HOUS£. 

PABT        cases  the  inquiry  as  to  the  intention  to  return  is  material, 
IT.  and  should  be  distinctly  proved. 

.............I.      Where  the  owner  of  the  house,  at  the  latter  end  of  the 

summer  quitted  the  house,  which  he  had  generally  used  for 
a  summer-residence,  and  took  away  great  part  of  the  furni- 
ture, and  had  not  then  come  to  aily  settled  resolution 
*  324  whether  he  would  return  or  not«  but  said  *  that  he  was 
rather  inclined  totally  to  quit  the  house  and. let  it  for  the 
remainder  of  the  term,  and  the  house  was  brokenpnd  rob- 
bed in  the  January  following,  the  Court  held,  that  under 
the  circumstances  the  house  could  not  be  considered  as  his 
dwelling-house  {a). 

Extent*  2dly.  Extent  of  the  dwelling-house. — ^The  term  dwelling- 

house  comprehends  all  buildings  within  the  curtilage  or  in- 
closure  (6),  all  under  the  same  range  of  building  and  roof, 
such  as  the  buttery  of  a  collese  (c) ;  and  it  is  sufficient  if 
the  building  ailjoin  the  dwelling -house,  and  it  appear  to 
the  Jury  that  it  is  occupied  as  parcel  of  the  dwelling -house, 
although  there  be  no  common  curtilage  and  enclosure,  or 
internal  communication  (</),  such  as  a  barn,  stable,  cow- 
house, dairy-house  or  the  like^  or  a  back-house  eight  or 
nine  yards  distant  from  the  dwelling-house,  and  connected 
only  by  a  pale  extending  between  them  (e),  but  no  distant 
barn  or  warehouse  can  be  considered  as  part  of  the  dwell- 
ing-house ;  nor  can  an  out-house,  however  near,  be  so  con- 
sidered, unless  it  be  within  the  same  curtilage,  or  be  occu- 
pied as  parcel  of  the  dwelling-house  (/).  (1).     Where  the 

(a)  MUbrown's  case,  Fost.  176.    EasVs  P.  C.  496. 

(b)  1  Hale,  358. 559.    Haw.  c.  38,  s.  12^  East's  P.  C.  493. 

(c)  JR.  ▼.  Maynardj  East's  P.  C.  501. 

(d)  Brown^s  case,  East's  P.  C.  493.  The  prosecutor  had  a  dwell- 
ing-house in  which  he  lived,  and  a  stable,  cottage,  cow-house  and 
barn,  all  in  one  range  of  building  in  the  order  mentioned,  and  under 
one  roof,  but  not  enclosed  within  any  wall  or  court-yard,  and  with- 
out any  internal  communication  from  the  one  to  the  other;  the 
prisoner  stole  com  from  the  barn  at  night ;  and  after  convictioD, 
the  Judges  held  that  the  conviction  was  proper.  Gihsmi's  case, 
East's  P.  C.  508. 

^e)  So  held  by  all  the  Judges,  in  1665.    See  1  Hale,  558,  559, 
law.  c.  38, 9.  12.    3  Inst.  64,  65.    4  Bl.  Comm.  325.   Bait.  c.  151. 
8. 4.    East's  P.  C.  492. 


iHi 


If)  East's  P.  C.  493. 


(1)  [The  breaking  open,  in  the  night-time,  of  a  store,  at  the  dis- 
tance of  twenty  feet  from  a  dwelling-house,  but  not  connected  with 
it  by  any  fence  or  enclosure,  and  no  person  sleeping  in  the  store,  is 
not  burglary.    The  PeapU  y.  Parker^  4  Johns.  424. 

•  In 
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out-houae  is  separated  from  the  dwelling-house,  but  occa-       pabt 
pied  with  it,  the  Jury  ought  to  find  whether  it  is  parcel  of         ly. 
the  dwellinff-house  or  not.  ..»....«...» 

*  In  GarTancTs  case  ^),  the  Jury  found  specially  that  the  *  325 
prisoner  in  the  night-tune  broke  into  an  out-house  in  the  Extent  of 
possession  of  G.  S.,  and  occupied  by  him  with  his  dwel-  ?^*'*^* 
lins-house,  and  separated  therefrom  by  an  open  passage     "*** 
ei^t  feet  wide,  and  that  the  said  out-house  was  not  con- 
nected with  th^  said  dwelling-house  by  any  fence  enclos- 
ing both.  And  the  Judges  were  of  opinion  that  there  should 
be  judgment  for  the  prisoner,  for  the  Jury  should  have 
found  it  parcel  of  the  dwelling-house  if  it  were  so  (h). 

In  Eg^ngto7i*s  case  (t)  it  appeared  that  a  manumctory 
was  carried  on  in  the  centre  of  a  lar^e  pile  of  building,  in 
the  wings  of  which  several  persons  lived,  but  they  had  no 
internal  communication ;  that  the  roofs  were  connected, 
and  the  entrances  to  all  were  from  the  same  common  en- 
closure. And  all  the  Judges  held  that  the  centre  building 
could  not  be  considered  as  parcel  of  any  of  the  dwelling- 
houses,  and  could  not  be  considered  as  under  the  same 
roof,  although  the  roofs  were  connected. 

The  ownership  and  situation  of  the  dwelling-house  must  Owntnhip. 
be  proved  as  it  is  laid  in  the  indictment,  and  in  the  proper 
county.    Since  the  consideration  of  ownership  is  some- 
times rtodered  complicated  by  the  circumstances  ^  of  the  *  33$ 

(g)  East's  P.  C.  493,  Som.  Lent  Ass.  1776.   . 

(h)  Ld.  Hale  seems  to  intimate,  that  if  the  prosecutor  were  to 
hold  the  oat-hoiise  as  tenant  to  one  and  the  dwelling-house  as  te- 
aant  to  another,  burglary  could  not  be  committed  in  the  out-house, 
however  proximate  to  the  dwelhnff-house  its  situation  might  be  ^1 
Hale,  559) ;  but  this  doctrine  is  justly  questioned  by  Mr.  East,  in  his 
P.  C.  493.  It  is  difficult  to  conceive  how  the  title  under  which  the 
legal  occupant  of  an  out-house  holds  it  can  affect  the  question  whe- 
ther it  be  or  be  not  a  parcel  of  the  dwelling-house,  it  is  very  potr 
sible  that  a  man  may  hold  different  parts  of  the  same  entire  dweU 
ling-house  under  different  owners ;  and  the  principle,  if  well  found- 
ed, would  equally  apply  to  such  a  case. 

(i)  Staff.  8p.  Ass.  1801.    East's  P.  C.  494. 


In  North  Carolina,  burglary  may  be  committed  in  a  house  stand- 
ing near  enough  to  the  dwelhng-house  to  be  used  witfai  it  as  appur« 
tenant  to  it,  or  standing  in  the  same  yard,  whether  the  yard  be  open 
or  enclosed.  Tht  SUOe  v.  TufUty,  1  Hayw.  103.  T%e  Staie  v.  #iil- 
«on,  ibid.  342. 

In  South  Carolina,  to  break  and  enter  by  night  into  a  store-house 
in  which  no  one  sleeps^  which  has  no  internal  communication  with 
the  dweUing-house,  and  is  not  connected  with  it,  except  bya  fence, 
is  not  burglary.    The  SUtU  v.  Ouifw,  1  N$n  Sl  M "Cord,  563.] 

VOL.  n.  37 
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FAUT  Where  a  bouse  is  let  to  several  lodgers  or  inmates,  and 

IT.         the  owner  inhabits  elsewhere,  each  separate  apartment  b 
the  dwelling-house  of  the  lodger  by  reason  of  his  separate 


Ownenhip.      inhabitancy.     So  burglary  may  be  committed  by  breaking 
into  chambers  in  the  inns  of  court,  or  in  colleges,  and  each 
'  must  be  laid  to  be  the  dwelling-house  of  bim  who  inhabits 
it  suojure  (x), 

3rdly.  Where  several  are  in  joint  occupation  of  the 
*  329  *dwelling-houfe  suojure^  the  dwelliag-house  is  that  of  all, 
and  must  be  so  laid. 

Wherei  the  buttery  of  a  college  is  burglariously  broken 
it  must  be  laid  to  be  the  dwelling-house  of  the  master,  fel* 
lows,  and  scholars  (y). 
In  the  iii(h|.  Thirdly.  In  the  night-time. — ^That  is,  where  tHere  is  not 
day4i^hi  sufficient  for  discerning  the  face  of  a  man  (^r). 
The  liffht  of  the  moon  is  immaterial  (a).  Both  the  break- 
ing aim  entering  must,  it  is  said,  be  in  the  night  (&),  but  it 
is  not  essential  that  both  should  be  done  on  the  same  night. 
Intent,  Fourthly^  with  afdanious  intent. — ^This  may  be  to  com- 

mit a  felony  at  common  law,  as  a  murder,  larceny  or 
rape  (c),  or  a  felonv  bv  statute ;  for  such  a  felony  possesses 
all  the  incidents  of  a  telony  at  common  law  {d^. 

Evidence  that  larceny  was  committed  is  prima  fade  evi-t 
dence  of  an  entry  with  a  felonious  intent  (e).  The  felony, 
or  the  intent,  must  be  proved  as  laid. 

If  an  intent  to  steal  be  allegeMd,  it  is  pot  sufficient  to 
prove  an  intent  to  rescue  goods  seized  by  an  excise  offi- 
cer (/).  If  the  intent  be  alleged  to  kill,  it  is  insufficient  to 
prove  an  intent  to  maim  (g).  If  an  intent  be  laid  to  steal 
^  330  the  goods  of  ^.,  it  is  not  sufficient  to  *  prove  an  intention 
to  steal  the  goods  of  B.  (A).    If  an  actual  larceny  be  al- 

(x)  3V(^«^io's  case,' Leach,  47&  ^Sast's  P.  C.  506. 

fy)  R.  v.  Maynardy  East's  P.  C.  501. 

(z)  Haw.  c.  38.    3  Inst.  63.    Say.  47.    1  Hale,  550.    9  Co.  66, 
pro.  Eliz.  583.    Formerly  it  vvas  held  to  be  burglary  if  committed  , 
between  sun-set  and  sun-rise.    East's  P.  C.  50^.    }law.  c.  38. 

(a)  East's  P.  C.  509. 

(h)  Cromp.  33.    8  Ed.  II.     Qw.  East's  P.  C.  509. 

(c)  East's  P.  C.  509.  1  Hale,  559.  561.  Kel.  67.  1  Show.  53. 
As  to  a  rape,  see  R.  y.  2j>eosi  if  FiUen,  Kel.  30.  1  Hale,  560.  56d. 
fhray^B  case,  Str.  481. 

(d)  R.  v.  Dobbsj  East's  P.  C.  513.    1  Hale,  561, 
(t)  Kel.  30.    1  Hale,  560. 

^  R.\.  Knight  if  Roffey,  East's  P.  C.  510, 

(g)  East's  P.  C.  513. 

(h)  R.  V.  Jenks,  Leach,  896.    East's  P.  C.  514. 
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leged,  it  is  not  sufficient  to  prove  a  mere  intention  to  pabt 

■teal  (t).  IF. 
If  a  servant  in  conspiracy  with  another  let  him  into  the 


house,  it  is  burglary  in  both  {k).    Where  several  are  con-  Principal  and 
cemed,  the  entry  of  one  is  the  entry  of  all ;  and  although  «ccptiory, 
iome  stand  on  the  outside  to  keep  watch,  all  are  equally 
guilty  of  burglary  (/). 

If  a  burglar  in  one  county  convey  the  goods  into  anoth-  Evidence  in 
er  countv,  where  he  is  convicted  of  larceny,  he  may  be  caieofiarceny, 
ousted  of  his  clergy  by  proof  of  the  burglary,  in  the  former 
county  (m). 

Cabiuebs. 

In  an*  action  against  carriers  for  negligence  or  other  im- 
proper conduct,  in  respect  of  the  carriage  of  goods,  whe- 
ther the  declaration  be  founded  in  assumpsit  for  breach  of 
the  defendant's  undertaking,  or  in  tort  for  breach  of  duty, 
it  is  necessary  to  prove,  Ist,  a  contract  express  or  implied ;  Fact»  to  i^b 
2ndly,  the  delivery  of  the  goods  5  and  3rdly,  the  defendant's  P'*'^**'* 
breach  of  promise  or  duty. 

Ist.  The  action  is  founded  either  upon  an  express  and  Proof  of  cod« 
special  contract,  or  an  implied  one.     Where  an  exj[>ress  t'^ct. 
contract  exists,  it  must  be  relied  upon  and  proved ;  for 
where  there  is  an  express  contract,  none  *can  be  impli-  *  331 
ed  (a).    The  plaintin  usually  relies  upon  an  implied  con* 
tract,  proving  that  the  defendant  is  a  comiQon  carrier,  as 
alleged  in  the  declaration,  and  that  the  goods  in  question 
were  delivered  to  one  acting  as  his  agent  at  the  office, 
warehouse,  or  other  place  of  business,  or  to  an  agent  con* 
ducting  his  coach  or  waggon  in  its  usual  ct]|yrse  (1 ). 

(i)  H  V.  Vandercamb  if  MhoH,  East's  P.  C.  514. 

(k)  QymwalTQ  case,  East's  P.  C.  486.  Str.  881.  1  Hale,  555, 
1  Haw.  c.  38.  10  St.  Tr.  433.  It  has  been  said  that  the  servant  in 
such  case  is  guilty  of  larceny  only  (Dalt.  c.  151) ;  but  since  they 
both  act  in  the  commission  of  the  same  crime,  it  seems  that  it  must 
be  burglary  in  bo^  or  neither,  and  the  breaking  and  entry  by  one 
18  the  act  of  both. 

fZ;  1  Hale,  439.  555.  1  Haw.  c.  38.  Kel.  111.  161.  Fost.  350, 
85a 

(m)  See  tit.  CtrUficaU. 

(a)  See  tit.  Assumpsit,    [Whiting  v.  SuUivan^  7  Mass.  Rep.  107.] 

(1)  [Where  wl  agreed  with  B,  a  common  carrier,  for  the  carriage       ' 
of  goods,  and  B,  without  AJs  directions  agreed  for  the  carriage 
with  C,  who  without  jf  .'s  knowledge  agreed  with  D.  a  third  car* 
liar ;  it  Was  held  that  jf .  might  maintam  an  action  against  D.  for 
not  deliyering  the  goods,  and  that  by  bringing  the  action  he  affirmed 
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PART  Where  the  defendant  is  not  a  common  carrier,  it  10 

IV.        necesisary  to  prove  what  the  terms  of  the  defendant's  under- 
taking were.     If,  although  he  was  not  a  carrier,  he  expressn 


ExnreM  ly  undertook  to  carry  the  goods  safely  and  securely,  he 

contfact.  ^11  5^  liable  for  any  damage  which  they  sustain  (i)  (1). 

If  any  receipt  was  given  on  the  delivery  of  the  goods,  it 
should  be  produced ;  and  if  an  entry  was  made  in  the 
defendant's  book,  notice  should  be  given  to  produce  it, 
and  also  the  way-bill,  if  the  goods  were  sent  by  a  coach. 
It  should  also  be  proved  what  orders  were  given  at  the 
time,  as  to  the  carriage  of  the  goods,  and  place  of  destina- 
tion, and  what  was  the  written  direction  upon  them* 

Where  there  is  no  privity  of  contract  except  that  which 
arises  from  ownership,  it  should  appear  from  the  evidence 
that  the  plaintiff  was  the  owner  of  the  goods,  for  if  the 
vendor  of  goods  deliver  them  to  the  carrier  by  order  of  the 
vendee,  at  whose  risk  they  are  sent,  the  vendor  is  the  mer» 
agent  of  the  vendee,  and  the  action  should  be  brought  by 
*  332  the  latter  M ;  and  if  the  action  *  were  brought  by  the  ven- 
dor he  would  be  nonsuited.  Wherq  goods  were  shipped 
and  described  in  the  bill  of  lading  to  have  been  shipped  by 
order,  and  on  account  of  the  consignee,  it  was  held  that  no 
property  could  be  recognized  but  that  specified  in  the  bill 
of  lading,  and  as  that  showed  the  property  to  be  in  the 
consignee,  the  consignor,  who  brought  the  action  was  n<»i- 

(b)  Robiruon  v.  Di^ntnore,  2  B.  &  P.  416. 

(e).  Dawes  v.  Peek^  8  T.  R.  330.  DuUan  v.  SoUmonson^  3  B.  &  P. 
589.  Jacobs  v,  JSMson,  3  Taunt.  423.  Davis  v.  James,  5  Burr.  2680. 
Moore  v.  WUson,  1  T.  R.  659.  Although  the  carrier  is  to  be  paid 
by  the  vendor,  KitsLg  v.  Meredith^  2  Camp.  639.  And  see  tit.  Goods 
sold  and  deHvereA 

0^mmm^a,^m^i^^tm^  l  ^^— —  ^    ■■■«■■      i    ■■■■■■■   ii  ■  ■      ■!■  -- ^m      '  •        ■■  ■^^^»^— — 1^   ■  ii   ii    ■■  ^m  ■       ■■■■    .  .         i      ,    ■  i       ■     »  ■      — 

the  contract  made  with  D.  by  C.  and  could  not  afterwards  receiver 
fVom  B.    Sanderson  v.  Lamberton,  6  Binney,  129.] 

(1)  [In  North'Carolina,  to  render  a  man  liable  as  a  common  earner^ 
he  must  make  the  carriage  of  goods  his  constant  employment, — 
tiiat  by  which  he  obtains  his  livelihood :  One  employed  pro  hoc  vice, 
though  for  a  reward,  is  not  liable  as  a  common  Carrier.  Anon,  v. 
Jackson,  1  Hayw.  14.  In  South-Carolina,  whoever  carries  goods 
fbr  hire  makes  himself  a  common  carrier  under  the  custom,  and  is 
chargeable  with  all  faults  arising  from  want  of  skill,  care,  or  dili- 
gence. M^Clures  v.  Hammond,  1  Bay,  99.  The  practice  of  convey- 
mg  for  hire,  in  a  stage-coach,  parcels  not  belonging  to  passengers, 
constitutes  the  proprietors  of  tne  coach  common  carriers.  Dmgkt 
if  al.  V.  Brewster  Sfol,!  Pick,  50.  One  who  receives  and  fbrwaras 
goods,  taking  upon  himself  aU  the  expenses  of  transportation,  fbr 
which  he  receives  a  compensation  from  the  owner  of  the  goods, 
but  who  has  no  concern  in  the  vessels  by  which  they  are  forwarded,, 
or  interest  in  the  freight,  is  not  a  common  carrier,  Roberts  v.  JSimer^ 
12  Johns.  ^232.] 
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niited  (d).  '  Where,  on  the  other  band,  the  bill  of  lading        part 
stated  that  the  goods  were  shipped  by  the  plaintiffs  (in         iv. 
England),  to  be  deftvered  to  L.  jD.  in  Surinam,  and  freight       t 
was  to  be  paid  in  London,  and  the  plaintiffs  were  in  net 
the  Brents  otL.^D.  who  resided  abroad,  it  was  held  that  a 
sufficient  privity  of  contract  had  been  established  (e). 

An  action  for  negligence  of  this  nature,  must  be  brought 
against  the  principal,  and  not  against  an  agent  employed 
in  the  conduct  of  the  master's  business,  although  the  loss 
has  resulted  from  the  negligence  of  the  latter. 

Where  it  appeared,  in  an  action  against  the  defendant 
as  a  common  carrier,  that  he  was  the  mere  driver  of  the 
coach  and  not  the  owner,  and  that  he  had  before  carried 
parcels  for  the  plaintiff,  and  it  did  not  appear  that  in  this 
or  any  other  instance  any  contract  had  been  made  for  any 
rewanl  to  be  paid  for  conveyance,  it  was  held  that  the 
action  should  have  been  brought  against  the  principal- 
The  loss  in  this  case  resulted  from  the  negligence  of  the 
master  through  the  medium  of  the  servant  (/).  It  would 
have  been  otnerwise  if  the  servant  had  undertaken  to  carry 
for  hire  on  his  own  account,  although  in  fraud  of  his  mas- 
ter {g).  So  where  a  parcel  *  carried  from  Bristol  to  Bath,  *  333 
was  delivered  by  the  mail-guard  to  a  porter,  who  received 
a  proportion  of  the  porterage,  the  rest  being  paid  to  the 
proprietors  of  the  inn  where  the  coach  stopped  for  booking. 
It  was  held  that  the  porter  being  a  mere  servant  was  not 
liable  for  the  loss  (A). 

Where  two  are  jointly  interested  in  a  waggon,  each  is  Partie«, 
liable  for  the  negligence  of  an  i^ent  in  conducting  it, 
although  by  a  subordinate  arrangement  between  themselves 
each  undertakes  the  conduct  and  management  of  the  wag-* 

Son  by  his  own  driver  and  his  own  horses,  for  specified 
istances  (t). 

Where  tne  declaration  is  in  OMumpsity  the  plaintiff  must, 
as  in  other  cases,  prove  a  joint  promise,  as  by  proof  U^at  all 

(d)  Brown  v.  Hodgson^  2  Camp.  36.  [See  Moore  v.  Sheredinej  2 
Har.  &  McHen.  453.] 

(e)  Joseph  v.  Knox,  3  Camp.  320. 

(f)  Per  Ld.  EUenborough,  Williams  v.  Cranston,  2  Starkie's  C. 
82.    [DwighJt  if  al.  v.  Brewster  ifol.l  Pick.  54.] 

(g)  Ibid. 

(h)  Cavenagh  v.  Such,  1  Price,  328.  The  coach  proprietors  in 
this  case  had  protected  themselves  by  a  Dotice. 

(t)  WalandY.Elkins,  I  Starkie's  C.  272.    As  to  their  liability  for 

floods  supplied  in  such  a  case,  see  Barton  v.  Hanson,  2  Taunt. '49. 
2  Camp.  97.  S.  C] 
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FABY       the  defendants  were  proprietors,  or  otherwise ;  and  it  is  n» 
IT.         ground  of  nonsuit  that  there  are  other  partners  or  proprie- 

«.^».i.««i«.»  tors  who  have  not  been  made  defendaiA. 

Where  the  action  is  laid  in  tort^  there  has  been  soiiie 
difference  of  opinion,  whether,  inasmuch  as  the  action  is 
virtually  founded  upon  a  contract  either  express  or  implied, 
a  verdict  may  be  given  against  one  defendant,  and  in  favour 
of  another  (A). 

In  a  late  case  where  the  action  was  against  eleven,  as 
coach-owners,  for  .negligence,  in  coii^quence  of  which 
*  334  the  coach  was  overturned  and  the  plaintiff  *  injured,  and 
there  were  two  counts,  both  of  which  specified  a  contract 
to  carry  the  plaintiff;  and  upon  the  trial  the  plaintiff  proved 
the  partnership  of  all  but  two,  and  had  a  verdict  against 
them,  the  Court  of  King's  Bench  afterwards  refijsed  a  mo- 
tion for  a  new  trial,  or  a  nonsuit,  observing,  that  the  appli- 
cation was  contrary  to  the  justice  of  the  case,  and  that  as 
the  objection  was  on  the  record  the  defendants  might  take 
it  by  means  of  a  writ  of  error  (l). 

Variance.  Where  the  declaration  (in  assumpsit)  alleged  that  the 

defendant  undertook  to  carry  goods  in  consideration  of  cer- 
tain hire  and  reward  to  be  paid  by  the  plaintiff,  the  con- 
signor,  and  it  appeared  in  evidence  that  the  consignee  of 
the  goods  had  agreed  with  the  plaintiffs  to  pay  for  ue  car- 
riage, it  was  held  to  be  no  variance ;  for  as  between  the 
carrier  and  the  plaintiff  the  lattjsr  was  liable  (m). 

Where  the  plaintiff  declares  in  assumpsit  in  the  comnxHi 
form,  proof  ot  notice  to  him  of  special  terms  of  contract 
contained  in  a  notice  by  the  defendant,  by  which  he  has 
limited  his  responsibility,  does  not  occasion  a  variance  (n). 
A  mis-description  of  the  termini  in  the  contract  of  carriage 
is  fatal  (o). 

Proof  of  deli-       2ndly .  Delivery. — It  is  sufficient  to  prove  a  delivery  either 

^"^*  to  an'agent  of  the  defendant's  at  the  usual  place  of  receipt, 

or  to  jan  agent  who  has  authority  to  receive  them,  driving 
the  coach  or  waggon  on  the  course  of  conveyance  (p). 

{k)  On  the  one  hand,  see  Boson  v.  Sandford,  2  Salk.  440.  3  Lev. 
258.  Garth.  58.  3  Mod.  321.  Pot»eU  v.  Laifton,  2  N.  R.  365. 
Max  V.  Roberts^  2  N.  R.  4.54.  12  East,  89.  Buddie  v.  WUs&n  6  T. 
R.  369.  On  the  other,  Gwett  v.  Radnidge,  3  East,  62.  Diehm  v. 
Clifton,  2  Wils.  319.  Coggs  v.  Barnard,  2  Ld.  Raym.  909.  ffeaU 
V.  King,  12  East,  452,  [and  Mr.  Day's  note  to  that  case.]  Sea 
tit.  Variance, 

(I)  Wood  V.  Brolherlon,  Cor.  Park,  J.  Lancaster  Sum.  Ass.  1820. 

(m)  JIfoere  v.  ffilson,  1  T.  R.  659. 

(n)  Clarke  v.  Qray,  6  East,  564. 

(o)  Tucker  v.  CraeUin,  2  Starkie's  0.  385,  Cor.  Abbott,  J. 

(p)  Qauger  v.  Mly^  Holt's  C.  317. 


PROOF  IN  PEFENCE.  334 

Srdly.     Proof  of  loss. — ^The  plaintiff  hating    proved       fabt 
*  the  defendant's  receipt  of  goods  on  a  contract  to  deliver         it. 
them  safely  at  some  other  place,  it  seems  to  be  incumbent 


on  the  defendant  to  prove  the  performance  of  his  pro-  «  335 
mise.    To  support  an  averment  of  loss,  it  is  enough  for  Of  loit. 
the  plaintiff  to  show  that  the  goods  in  fact  have  not  arriv- 
ed (9). 

A  promise  by  a  book-keeper  to  make  compensation  for 
the  loss  of  a  parcel  is  not  binding  upon  the  master,  unless 
he  be  proved  to  be  a  general  agent  of  the  master  for  such 
purposes  (r). 

Proof  of  the  loss  of  goods  by  a  carrier  will  not  be  suffi- 
cient to  maintain  a  count  in  trover  (5);  but  trover  lies 
against  ft  carrier  who  delivers  the  goods  to  a  wrons  per- 
son, although  by  mistake  (^).'  And  if  a  carrier  remse  to 
deliver  goods  in  his  possession  to  the  owner  after  demand, 
it  will  be  evidence  of  a  conversion  (u)  (1).  . 

According  to  the  well-known  rule  of  law,  a  carrier  is  Proof  in  do 
liable  for  all  losses,  and  injuries  to  .the  goods,  except  such  ^'^^^^^ 
.  as  arise  from  the  act  of  God,  or  the  king's  enemies  {x)  (2), 

(q)  2  Starkie's  C.  385. 

(r)  Olive  v.  Eamea,  Ibid.  281. 

(8)  Ross  y.  Johnsfm,  5  Burr.  2825.    [1  Vent  223,  Owen  v.  Lewyn,] 
i  Ktrkham  v.  HcargrtaveSj  Lane.  Sum.  Ass.  1800,  Cor.  Graham,  B. 

cited  in  Sehvyn^s  Ni.  Pri.  tit  Carriers. 

(i)  Yaule  v.  HarbMe,  Peake's  C.  49.  Syeds  v.  Hay,  4  T.  IL 
260.    [Devereux  v.  Barclay,  2  B.  &  A.  702.  S.  P.J 

(u)  2  9alk.  655. 

^x;  IT.  R.27.  5T.R.389.  2B.&P.416.  lEast,604.  SEsp. 
C.127. 

-  -  * 

(1)  [Where  goods  were  put  on  board  the  defendant's  yessel  to 
be  carried  to  £,  and  on  arriving  there  were,  by  the  defendant's  di- 
rection, put  on  the  wharf,  it  was  held  that  this  was  not  a  dehvery  to^ 
the  consignee,  and  that  evidence  of  a  usage  to  deliver  eoods  in  this* 
manner  was  immaterial,  but  that  the  defendant  was  lifu>le  in  trover 
for  such  part  of  the  goods  as  was  not  actuallydelivered  to  the  con- 
ngnee.     Ostrander  v.  Broum  if  al,  15  Johns.  39.] 

(2)  [CoU  v.  MMechen,  6  Johns.  160.  EaiaU  v.  RosseUj  10  Johns. 
1.  Murphy  if  al.  v.  ^atotiy  3  Munf.  239.  ace.  Thus  where  the 
master  of  a  vessel  plying  between  New  York  and  Albany  received 
flour  on  board  to  be  carried  to  New  York  and  there  sold  in  the 
usual  course  of  business,  for  the  ordinary. freight,  and  having  sold 
the  flour  in  New  York  for  cash,  was  robbed  of  the  money ;  the 
owners  of  the  vessel  were  held  answerable  for  the  money  to  the 
shippers  of  the  flour.  Kemp  v.  Coughtry,  11  Johns.  107.  "Aie  mas- 
ter and  owner  of  a  ship  are  responsible  for  the  goods  they  have 
undertaken  to  carry,  if  stolen  •r  embezzled  by  the  crew,  or  any 
other  person,  though  no  fault  or  negligence  may  be  imputable  to 

vot.  II.  .    38 
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FABT       as  by  lightning,  or  by  a  hostile  inTading  force.    He  is  lia- 
iT«         ble,  therefore,  although   it  appear  that  the  ffoods  were 
destroyed  in  consequence  of  a  casual  fire  which  brc^e  out 


Proof  in  de-      in  a  booth  at  the  distance  of  an  hundred  yards  from  the 

feoco.  place  where  die  defendant  had  deposited  the  goods  to  be 

ready  for  carriage,  dthough  the  jury  negative  any  negli- 

Cce  on  the  part  of  the  defendant  (y) ;  so  where  the  gp^s 
*been  carried  frc»n  A.  to  B.  where  the  plaintiff  liv- 
ed, and  were  accidentally  burnt  in  a  warehouse  theie  be* 
fore  they  had  been  carted  to  the  plaintiff's  house,  the  car- 
riers were  held  to  be  liable,  although  the  warehouse  did 
not  belong  to  them,  and  although  they  allowed  the  profits 
of  cartage  which  they  received  to  another  person  (4;). 

A  carrier  is  liable,  although  the  plaintiff  sends  a  servant 
of  his  own  with  the  defendant's  cart  to  guard  the  goods, 
and  although  he  is  not  a  common  carrier,  if  he  undertakes 
for  the  safety  of  the  goods  (a).  So  it  is  no  defence  that 
the  damage  was  occasioned  by  the  wrongfiil  act  or  negli- 
gence of  a  third  personi(i).  This  is  a  rule  of  policy  and 
convenience  in  order  to  make  carriers  more  careftd;  for  if 
a  carrier  were  to  be  excused  where  the  damage  was. occa- 
sioned by  the  misconduct  or  negligence  of  strangers,  ni^en 

{^)  Fanoard  v.  PUtard,  1  T.  R.  37.  See  also  Ifyde  v.  The  J^tni 
MivigaHon  Con^rof,  5  T.  R.  389. 

(z)  Hyde  V.  Tht  TmU  J^avigaHon  Company,  5  T.  R.  389. 

/a)  BobinaaH  v.  Dunmorey  2  B.  &  P.  416.  So,  though  a  man  tra- 
vel in  a  stage-coach,  and  take  his  portmanteau  with  him,  ahhough 
he  has  his  eye  upon  the  portmanteau,  the  carrier  will  be  respoma- 
ble  if  the  portmanteau  be  lost.    Per  Chambre,  J.  2  B.  &  P«  4l9. 

(b)  Per  Ashhurst,  J.  3  Esp.  C.  131. 

them. '  Sehiej/tUn  v.  Harvey,  6  Johiis.  170.  Watkinsan  v.  Laiughtmj 
8  Johns.  21a  fVwter  if  at.  v.  E$$ex  Bank,  17  Mass.  Rep.  510^  per 
Parker,  G.  J.  See  Walter  v.  Brewer,  11  Mass.  Rep.  99.  Dean  v. 
Swoop,  2  Binney,  72.  In  Ridiards  v.  Gilbert,  5  Day,  415,  it  was 
held  that  where  the  owners  of  a  vessel  undertook  to  carry  goods  for 
hhre  from  one  port  to  another,  and  durine  the  passage,  the  river 
became  obstructed  with  ice,  they  were  iiu>le  as  common  carriers 
for  the  damage  sustained. 

Where  a  vessel  was  beating  up  the  Hudson,  against  a  light  and 
variable  wind,  and  being  near  shore,  and  while  cnanging  her  tack, 
the  wind  suddenly  failed,  in  consequence  of  which  she  ran  aground 
and  sunk ;  it  was  held  that  the  carrier  was  excused,  the  accident 
not  being  imputable  to  his  negligence.  CeU  v.  JUtMechen,  ubi  sup. 
If  the  vessel  of  a  common  carrier  strike  on  a  rock  not  generally 
known,  and  not  known  to  the  master,  and  if  he  conduct  faimseu 
properly  and  no  fault  be  imputable  to  him,  he  is  not  liable.  WS- 
Uama  v.  Grant,  1  Conn.  Rep.  487.  ^eeua,  if  he  be  ignorant  of  the 
na^gation  of  die  river,  and  have  no  pOot  on  board.  Ibid.  Post, 
p.  387,  noU  (1).] 
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he  found  that  to  be  the  cade  he  would  give  himself  no       pabt 
mofe  trouble  about  the  goods  fi).    He  is  liable,  although         iv. 
the  goods  were  taken  by  robWrs,  using  force  which  he  ..—...ii..^ 
could  not  resist  («). 

But  it  is  a  good  defence  to  show  that  the  goods  wer6  LoMbytheact 
sunk  in  the  Tessel  in  which  they  were  sent,  in  consequence  o^^^^* 
of  a  sudden  squall  of  wind,  or  that  they  were  thrown  over* 
board  to  lighten  the  vessel,  in  order  to  save  the  passengers 
in  a  storm  (i2). 

.  In  order  to  prove  a  destruction  or  loss  by  the  king's 
enemies,  the  goods  having    been  taken    by  an  armed 

*  force,  it  must  be  proved  that  they  were  taken  by  robbers  *  33T 
or  pirates  (e). 

*  ^There  is  no  distinction  between  a  land  and  water-car- 
rier (/)(!);  and  the  rule  extends  to  a  wharfinger  who 
convevs  goods  from  a  wharf  to  vessels  in  his  own  li^t- 
ers(fir). 

The  most  common  defence  in  actions  of  this  nature  is  Proof  of  notice. 
by  proof  that  the  defendant  has  limited  his  common-law 
responsibility,  by  a  notice  to  that  effect  to  the  plaintiff; 
for  since,  in  point  of  law,  it  is  competent  to  a  carrier  so  to 

(b)  Per  Ashhurst,  J.  3  Esp.  C.  131. 

(c)  Fnr  Ld.  Mansfield,  C.  J.  and  Buller,  J.  3  Esp.  C.  13L 
[Ante,  p.  335,  note,  (2).] 

(d)  1  RoU.  Abr.  79.  [^Uh  v.  Wright,  1  Caines'  Rep.  4a]  A 
delivery  under  a  bill  or  lading  to  a  wharfinger  according  to  die 
usual  course  of  business  is  sufficient.  Hyde  v.  Trent  Navigation 
Company,  5  T.  R.  389. 

(e)  1 T.  R.  33.    1  Vent.  190. 

Jm  3  Esp.  C.  197.  [Uhrrington  v.  JjjOet,  2  Nott  &  M^Cord,  88. 
Jnmams  v.  Bratuon,  1  Murphey,  417.  Edminson  v.  Baxter,  2  Hayw. 
Tenn.  Rep.  114.  EUioit  v.  BoMeU,  10  Johns.  1.  CoU  v.  »Meehen^ 
6  Johns.  160.    BeUv.  Read  ^  a/.  4  Binney,  127.] 

(g)  Moving  V.  Todd,  4  Camp.  924.    1  Starkie's  C.  72. 

(1)  [He  who  undertakes  to  transport  goods  by  water,  for  hire,  is 
bound  to  provide,  a  vessel  sufficient  in  ail  respects  for  the  voyage, 
well  manned,  and  furnished  with  sails,  anchors,  and  all  necessary 
furniture ;  and  if  a  loss  happen  through  a  defect  in  these  respects, 
he  must  make  it  good.  Bwy,  Read  ^  ol!.  4  Binney,  127.  Irthere  . 
be  a  want  of  seaworthiness,  it  renders  the  carrier  liable,  though  the 
loss  does  not  proceed  from  that  cause ;  but  if  it  appear  that  the  loss 
may  foirly  be  attributed  to  inevitable  accident,  the  onue  probandi  of 
tmseaworthiness  lies  on  the  owner  of  the  goods.  Ibid,  Where, 
however,  a  vessel  founders,  the  carrier  must  prove-  that  she  was 
seaworthy,  before  he  can  bring  himself  within  the  excuse  of  its  be- 
inff  an  inevitable  accident.  Ibid.  8.  P.  Marj^y  V  ^'  ▼•  Staion, 
3  Hunf.  239.  See  PtOnam  v.  Wood,  3  Mass.  %«p.  481.  WaUit  if 
aL  V.  Cook,  10  Mass.  Rep.  510.    Ante,  p.  335,  note  (l).] 
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FAET        limit  his  liability,  if  he  can  show  that  the  plaintiff  had  pre* 

IT.         vious  notice  of  the  terms  on  which  the  defendant  under- 

—...I.....  took  to  deal,  there  is  an  end  of  his  common-law  liability, 

Proof ofootice.  and  the  notice  of  those  terms  constitutes  a  special  and 

particular  contract  between  the  parties. 

To  establish  a  defence  of  this  nature,  the  defiendant 
must  prove,  in  the  first  place,  that  the  plaintiff  had  notice 
of  the  defendant's  terms.  The  burthen  of  proof  lies  upon 
the  defendant :  it  is  not  sufficient  to  show  that  he  has 
used  means  to  give  notice,  he  must  prove  that  such  means 
have  been  effectual.  The  most  usual  evidence  to  show 
this  is  by  proof  that  a  notice  was  put  up  in  the  office, 
where  goods  are  received  and  entered  for  the  purpose  of 
carriage,  in  so  conspicuous  a  situation  that  it  must  (unl^ 
he  were  guilty  of  wHJyl  negligence)  have  attracted  the  at- 
tention of  the  plaintiff  or  his  agent,  for  a  notice  to  the 
a^ent  under  such  circumstances  is  notice  to  the  plaintiff 
hunself.  This  proof  fails  where  the  party  who  delivers 
the  goods  at  the  office  cannot  read  (A);  and  where  the 
goods  were  delivered  by  a  porter  who  admitted  that  he 
nad  frequently  been  at  the  oefendant's  office,  and  that  he 
^  338  *  had  seen  a  painted  board,  but  did  not  suppose  that  it 
contained  any  thing  material,  and  in  fact  had  never  read 
it,  it  was  held,  that  although  the%oard  in  fact  contained  a 
notice  of  limitation,  the  evidence^of  notice  was  insuffi-^ 
cient,'and  that  it  was  incumbent  on  a  party  who  wished  to 
rid  himself  of  his  common-law  responsibility,  to  give  effec- 
tual notice  (t).  So,  the  ])roof  failed  where  the  notice  at 
the  office  at  Cheltenham  stated  the  advantages  of  carriage 
by  the  particular  waggon  in  larffe  letters,  and  the  notice 
of  non-responsibility  m  small  characters  (A:),  although  at 
at  the  termtm  of  the  carrier's  route,  notice  was  given  at 
the  offices  by  means  of  a  board  inscribed  with  large  let- 
ters. So  also  where  the  goods  are  not  delivered  at  the 
office  where  the  notice  is  exhibited,  but  arc  delivered  into 
a  cart  sent  round  to  receive  goods  (Z),  or  at  an  interme- 
diate stage  between  the  two  places,  from  each  of  which 
the  jcarrier  conveys  eoods  to  the  other,  if  there  be  no  no- 
tice  at  the  place  of  delivery,  although  notices  are  suspend- 
ed at  the  two  termini  (m). 

(h)  Davis  y.  mUan,  2  Starkie's  C.  219. 

(i)  Kerr  v.  WiUan,  2  Starkie's  C.  53,  Cor.  Ld.  EUenborough,  C.  f^ 
pnd  afterwards  by  the  Court  of  K.  B.  . 

(k)  BtUler  V.  Heane,  2  Camp.  415. 

(I)  OmfUm,  V.  Hunt,  3  Camp.  27. 

(m)  Gouj^  V.  /oHy,  1  Holt's  C.  317, 
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AQMher  usual  mode  of  proof  is  by  evidence  that  notice  part 

was  given  by  means  of  printed  cards,  or  by  advertisements  it. 
in  the  public  newspapers ;  but  this  is  insufllicient,  unless  it 


be  proved  that  the  plaintiff  has  seen  such  cards,  or  read  By  adveniM- 
the  newspapers  (n).  "•"*• 

Where  it  appeared  on  cross-examination  of  one  of 
the  plaintiflrs  witnesses,  that  the  plaintiff  had  been  in 
the  habit  of  sending'  parcels  by  that  conveyance,  and 
that  two  parcels  had  at  different  times  been  lost,  and 
*  that  the  plaintiff  had  acquiesced  in  those  losses,  desiring  *  339 
the  witness  for  the  future  to  insure  the  parcels  sent,  it  was 
held  to  be  evidence  of  the  plaintiff's  knowledge  that  the 
defendants  limited  their  responsibility  (o). 

In  the  next  place,  if  the  notice  be  brought  home  to  the 
plaintiff,  it  must  appear,  that  in  point  of  law  it  is  sufficient 
to  protect  the  defendant  in  the  particular  instance,  either 
in  toto,  or  pro  tanto.  This  of  course  is  a  matter  of  pure 
legal  consideration  for  the  decision  of  the  Court  {p)  (1). 

(n)  Clayton  v.  Hu^i,  3  Camp,  27.  As  to  proof  of  notice  in  an 
advertisement,  see  Jenkins  v.  BUxardf  1  Starkie's  C.  418.  Leeson  v. 
HoU,  1  Starkie's  C.  18& 

(0)  Eoskell  V.  fFaterhouae,  Cor.  Abbott,  L.  C.  J.  2  Starkie's  C. 
461. 

(p)  Where  the  notice  was, ''  that  cash,  plate,  jewels,  &c.  will  not 
be  accounted  for,  if  lost,  of  more  than  51.  valu%  unless  entered  as 
such,  and  a  pennv  insurance  paid  for  each  pound  value,*'  the  Court 
held  that  the  defendants  were  not  liable  to  any  extent,  the  parcel 
(containing  light  guineas)  not  having  been  entered  and  paid  for  as 
valuable  {Clay  v.  WiUan^  1  H.  B.  §98).  Where  the  notice  was, 
"that  the  proprietors  of  coaches  transacting  business  at  this  office 
will  not  be  accountable  for  any  passenger's  luggage,  money,  &c.  or 
any  package  whatsoever,  if  lost  or  damaced,  above  the  value  of  51., 
unless  insured  and  paid  for  at  the  time  of  delivery,"  it  was  held  that 
the  plaintiff  having  delivered  goods  of  a  greater  value  than  52.  with-  < 
out  insuring  or  paying  for  them  when  delivered,  could  not  recover 
even  to  the  amount  of  ^\  Nicholson  v.  fViUan^  5  East,  507.  See 
also  /zeft  v.  jlfountotn,  4  East,  371 ;  where  the  notice  was  nearly  in 
the  same  terms. 

In  Beck  V.  J5van«,  16  East,  244,  where  the  proprietors  of  a  public 
waggon  gave  notice  that  they  would  not  be  answerable  for  cash, 
bank-itotes,  writings,  jewels,  plate,  watches,  lace,  silk  hose,  wool, 
muslins,  china,  glass,  paintings,  or  any  other  goods  of  what  nature 
or  kind  soever,  above  the  value  of  5/.,  if  lost,  stolen  or  damaired,  it 
was  held  that  the  notice  did  not  extend  to  goods  of  large  bu&  and 
known  quality,  where  the  value  must  be  obvious,  such  as  a  large 
cask  of  brandy.    There  was,  however,  in  the  above  case,  proof  of 

(1)  [In  an  advertisement  by  proprietors  of  a  stage-coach,  stating 
the  route,  fare,  &c.  the  clause  *^  all  baggage  at  the  risk  of  fhe  own- 
fsrs,"  applies  only  to  the  basgage  of  the  passengers.  Dw^ii  fy  ol, 
v.  BrewsUr  Sfal.l  Pick.  50!j 
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PART  *  Where  a  carrier  affixes  one  notice  to  his  covqiing- 

lY.         house,  and  delivers  another  to  the  party,  he  is  bound  by 

.    that  which  is  the  least  beneficial  to  himself  (9).    So  if  he 

Notice.  circulate  hand-bills,  limiting  his  liability,  he  cannot  fiu^ 

ther  restrain  it  by  evidence  of  a  notice  upon  a  board  in  his 

office  (r). 

Where  the  plaintiff  declared  in  asmmpnt  for  not  safely 
carrying,  and  the  defendant  proved  a  notice  to  the  plain- 
tiff, couched  in  the  usual  form,  it  was  held  that  the  plaiiH 
tiff  could  not,  as  the  declaration  was  framed  (at  all  events,) 
insist  that  the  loss  was  not  protected  by  the  notice,  ths 
341  goods  having  been  stolen  from  the  ^defendant's  warehouse 
before  the  carriage  of  the  ffoods  commenced,  the  plaintiff 
ought  for  that  purpose  to  have  charged  the  defendants  as 
warehousemen,  and  not  as  carriers  (t). 
to'notice.^^  ^      Such  a  uotice  will  be  unavailable  if  the  plaintiff  prove 

KegligeDce. 

gross  negligence.    Bayley,  J.  doubted  whether  the  words  of  the 
contract  extended  to  a  case  of  gross  negligence. 

Where  a  carrier  by  water  had  given  notice  that  he  would  not  be 
answerable  for  any  damage^  unless  occasioned  by  want  of  ordinary 
care  in  the  master  or  crew  of  the  vessel,  in  which  case  he  would  pay 
10  per  cent,  on  the  damage,  so  as  the  whole  did  not  exceed  the  va- 
lue of  the  vessel  and  freight,  it  was  held  that  he  was  answerable 
for  a  damage  arising  from  a  leakage,  on  the  ground  that  it  was  a 
personal  default  in  the  carrier  himself  in  not  providing  a  sufficient 
vessel,  and  that,  the  loss  was  not  within  the  scope  of  the  notice. 
Lifon  Y.  MeUsy  5  East,  437. 

C.  one' of  several  coach-proprietors,  in  consideration  of  a  favopr 
conferred  upon  himself,  undertook  that  he  and  his  partners  would 
carry  the  plaintiff's  own  family  and  private  parcels  nree  of  enpense, 
and  they  were  so  carried  for  two  years,  and  the  word  ^'  banking," 
which  was  usually  written  upon  the  parcels,  was  omitted  on  uie 
suggestion  of  C,  and  the  word  ^  carrier"  written  in  its  place,  to 
which  C  or  his  son  usually  added  the  word  ^^fret^  there  was  no 
evidence  that  the  other  proprietors  (partners  with  C)  had  notice 
of  this  agreement.  The  defendants  had  given  notice  that  they 
would  not  be  liable  for  any  parcels  of  alxfve  the  value  of  S.,  unless 
entered  and  paid  for,  &c.  A  parcel  of  the  plaintiff's,  delivered  un* 
der  these  circumstances,  of  considerable  viuue,  having  l|een  lost,  il 
was  held  that  the  plaintiff  was  not  entitled  to  recover  against  the 
partners.  For  even  where  the  carrier  under  such  circumstances  un- 
dertakes to  carry  without  reward,  notice  of  value  ought  to  be  giv- 
en, in  order  to  point  Yob  attention  to  the  particular  goods ;  he  aces 
not  dispense  with  notice  in  toto,  but  only  with  payment :  also,  be* 
cause  there  was  no  notice  to  the  other  partners ;  and  notice  to  one 
purtner  is  not  notice  to  all,  unless  the  transaction  be  kana  fide^^ 
There  was  no  consideration  between  the  plaintiff  and  the  other 
partners,  and  therefore  no  contract. 

(q)  Mmtn  v.  Baker,  2  Starkie's  C.  255. 

(r)  C^Ulem  v.  Bdian,  2  Gamp.  106. 

($)  lUsktU  V.  Waierhouie,  2  Starkie's  C.  461. 
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that  the  defendant  has  been  guilty  of  gross  negligence,  in       part 
consequence  of  which  the  goods  have  been  lost  or  injured.         it. 
Conditions  of  this  nature  were  introduced  for  the  purpose  .._-..«. 
of  protectinff  carriers  against  extraordinary  events,  and  not  Proof  Id  reply 
to  exempt  them  from  due  and  ordinary  care  {t).    As  where  ^  notice.— 
the  defendant's  agent  knew  that  a  cask  of  brandy  was  leak-    ^suc«nce. 
ing  iast  in  the  course  of  the  carriage,  and  yet  took  no  pains 
to  stop  itYti). 

A  oarcel  of  bank-notes  had  been  sent  by  a  coach  from  * 

Heretord  to  Brecon,  and  their  value  was  known  to  the 
agent  of  the  defendants ;  on  the  arrival  of  the  coach  at 
Brecon  the  book-keeper,  who  usually  unloaded  the  coach, 
received  the  way-bill  in  which  the  parcel  was  entered,  but 
supposing  that  the  coachman  had  the  parcel  about  his  per- 
son, did  not  ask  him  about  it,  or  look  tor  H  in  the  coach,  in 
the  back  seat  of  which  the  parcel  had  been  deposited ;  it 
was  left  to  the  Jury  to  say  whether  the  defendants  had  not 
been  guilty  of  gross  negligence,  the  Jury  found  for  the 
plaintiffs,  and  the  Court  of  Exchequer  afterwards  held  that 
m  such  a  case  a  notice  of  non-liability,  which  the  defen- 
dants had  given,  did  not  protect  them  {v). 

(i)  Per  Wood,  B.  4  Price,  34. 

{u)  Beck  v.  Evans,  16  East,  344,  tupray  939. 

(v)  Bodenham  v.  BenneUf  4  Price,  31.  See  also  Ihfly  v,  Morrxt^ 
Cartfi.  485.  GQAnm  v.  Payntwi,  4  Burr.  2296.  3  TiMint.  264.  In 
die  ease  of  Bataon  v.  jOonovan,  4  B.  &  A.  21,  the  plaintifis,  after 
notice  by  the  carrier,  delivered  a  parcel  of  bank  notes  to  a  large 
amount  to  the  carrier,  without  Inioriniag  him  of  its  contents ;  the 
coach  in  which  the  parcel  was  conveyed  was  left  at  midnight  in  the 
middle  of  a  very  large  street  with  a  porter,  who  was  ordered  to 
watch  it ;  during  this  time  the  parcel  was  stolen.  The  Court  held 
that  it  had  been  properly  left  to  the  Jury  to  say,  first,  whether  the 
jdaiDtifiB  had  been  guilty  of  any  unfair  concealment  of  the  value  of 
the  property  ;  secoiully,  whether  the  carrier  had  beenguilty  of  gross 
negticence.  The  Jury  found  for  the  defendants,  and  the  Court  of 
Kinc's  Bench  on  a  special  case  refused  a  new  trial.  Best,  J.  dis- 
sentient. So  in  Bodenham  v.  Bennett,  4  Price,  31 ;  where  the  driv* 
er  of  the  coach  upon  its  arrival  was  in  liquor,  and  the  book-keeper, 
who  saw  the  parcel  in  the  way-bill,  supposing  that  the  coadi-maD, 
according  to  custom,  had  it  on  his  person,  did  ndt  ask  for  h,  or  look 
into  the  coach  for  it,  it  was  held  to  be  a  loss  arising  from  gross  ne- 
gligence. So  in  Duffy.  Budd,  3  B.  &  B.  177,  where  a  parcel  di- 
rected to  a  particular  place  had  been  mis-delivered,  it  was  left  to 
the  Jury  to  say,  whether  the  defendants  had  been  guilty  of  gross 
negligence ;  and  it  was  held,  that  the  usual  carriers  notice,  and  a 
subsequent  correspondence  with  the  carrier,  with  a  view  to  detect 
and  punish  the  fraud  by  which  he  had  been  misled,  did  not  amount 
to  a  bar  or  waver  of  die  action.  So,  also,  where  goods  sent  to  A. 
and  B.  to  be  carried  by  a  mail-coach  were  taken  out  and  left  to  be 
fbrwarded  by  a  ceach,  of  which  JB.  alone  was  tlie  proprietor,  and 
were  lost.    Garwett  v.  WtUan,  5  B.  It  A.  53 ;  for  this  was  notaloss 
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PAJIT 
IV. 


Notice  of 
value. 


Where  the  defendant's  agent  in  the  course  of  delivering 
out  parcels  in  London,  carried  in  a  cart,  left  the  cart  in  the 
■      street,  and  the  plaintiff's  parcel  was  stolen  *out  in  his  ab- 
*  342  sence,  the  Jury  found  it  to  be  gross  negligence  in  the  de- 

Ftwdin  reply    fendant  {x). 

w  "dm**""  Where  the  owner  of  vessels  navigating  from  A,  to  C, 

egiigence.  g^^y^  notice  that  he  would  not  be  answerable  for  losses,  re- 
ceived goods  at  A.  to  be  carried  to  £.,  an  intermediate 
place,  and  instead  of  delivering  them  at  B.y  took  them  on 
towalds  C,  and  before  their  arrival  at  C  the  goods  were 
sunk,  without  any  want  of  care  in  the  master,  it  was  held 
that  the  defendant,  who  ought  to  have  delivered  the  goods 
at  J?.,  was  liable  to  the  full  amount  (y). 

Where  a  box  was  sent  from  Londpn  directed  to  /.  W, 
Exeter,  and  was  delivered  at  the  coach-office  in  Exeter  on 

* 

a  Sunday  evening,  to  a  stranger,  who  said  that  he  had  been 
employed  by  a  man  in  the  street  to  call  for  WJ^b  box,  it 
was  held  that  there  was  sufficient  evidence  of  gross  negli- 
gence to  go  to  a  Jury  (a). 

Where  the  defendant's  agent  was  informed  of  the  nature 
and  value  of  the  article,  and  told  to  charge  what  he  pleas- 
ed for  it,  it  was  held  that  the  defendant  was  answerable  for 
the  loss,  notwithstanding  the  notice  in  the  usual  form,  <hi 
the  ground  that  the  payment  on  delivery  had  been  dispen- 
sed with  {by  But  the  usual  notice  will  exempt  the  carrier 
from  liability,  notwithstanding  the  bulk  of  the  package, 
unless  the  nature  of  the  goods  be  known  to  the  carrier,  and 
is  such  that  the  value  of  the  goods  must  necessarily  exceed 
the  value  specified  in  the  notice  (c)  (1).     And  even  where 

within  the  terms  of  the  notice,  but  a  consequence  of  a  wrongful 
act,  by  which  the  defendants  devested  themselves  of  the  charge 
which  they  had  undertaken.  So  in  Short  v.  Fagg^  5  B.  &  A.  342, 
where  a  parcel  of  notes  packed  in  brown  paper  was  sent  without 
any  communication* as  to  value,  to  be  conveyed  by  the  mail,  but 
was  forwarded  by  a  light  coach,  from  which  it  was  stolen.  In  an 
action  on  the  case  against  carriers  for  misfeazance,  the  plaintiff 
may  recover  against  some  of  the  defendants.  Bicktrlon  v.  Wood^  3 
B.  &  B.  54. 

(X)  Allen  V.  btdd,  Holt's  €.  641. 

(y)  EUis  V.  Turner,  8  T.  R.  531. 

(a)  Birkett  v.  jriUan^  2  B.  &  A.  356.  The  defendants  had  prov- 
ed  the  usual  notice. 

(h)  ffiUon  y.  Freetnan,  3  Tamp.  527.    And  see  Vent.  238. 

(e)  Down  v.  Fromonlf  4  Camp.  40. 

(1)  [The  responsibility  of  carriers  is  the  same,  whether  they^re 
informed  that  a  package  contains  money,  or  papers  as  valuable  as 
money.    DwiglU  if  al.  v.  Brewster  ifoi,!  Pick.  50.] 


FRAUD.  34J 

it  was  pr<Hred  that  the  defendant's  book-keeper  knew  the  fabt 

value  of  the  parcel  (containing  200  guineas),  but  nothing  it. 
was  said  to  hun  as  to  the  contents  or  value,  *  and  the  par* 


eel  was  lost,  it  was  held  that  mere  knowledge  of  the  value  *  343 
did  not  defeat  the  notice  of  non-liability  (d). 

The  defendant  may  also  in  this,  as  in  otner  cases,  set  up  Proof  of  frtud. 
fraud  on  the  part  of  the  plaintiff  as  an  answer  to  the  ac- 
tion.   Thus,  where  the  plaintiff  at  fV.  apprehending,  from 
the  disturbed  state  of  the  country,  that  his  com  was  in  dan- 
ger c^  being  seized  by  a  mob,  after  having;  written  to  the 

'  defendant,  a  carrier  by  water,  to  send  a  pnvate  boat,  stop- 
ped a  boat  of  the  defendant  passing  from  R,  to  £.,  which 
was  not  one  of  the  boats  employed  in  carrying  goods  from 
fV.  to  B.y  and  without  c<»nmunicating  the  circumstances 
to  the  boatmen,  prevailed  upon  them  to  take  the  goods  on 
board,  and  the  com  was  seized  by  the  rioters,  and  lost,  it 
was  held,  principally  on  the  ground  of  fraud  apparent  on 
the  transaction,  the.  circumstances  and  urgency,  of  the  case 
not  haying  been  communicated  to  the  boaUnen,  that  the 
plaintiff  was  not  entitled  to  recover  (e). 

Where,,  on  the  delivery  of  a  box  to  the  carrier,  be  aaked 
what  was  in  it,  and  the  owner  answered  a  book  and  tobac- 
co, as  in  fact  so  there  was,  but  there  was  also  1007.  be- 
sides, and  the  carrier  was  robbed,  Rolle,  C.  J.  is  reported 
to  have  held  at  Atn  Priutj  that  the  defendant  was  answer- 
able, for  the  other  was  not  bound  to  tell  him  all  the  parti- 
culars in  the  box,  and  it  was  the  business  of  the  carrier  to 
have  made  a  special  acceptance  (/).  But  where  a  carrier 
received  two  bags  of  money  sealed  up,  and  was  told  that 
they  contained  ^200/.,  and  a  reoeipt  was  given,  charffit^  *  344 
lOs.  per-cent.  for  carriage  and  risk,  and  the  bags,  of  wmch 

*  the  carrier  was  robbed  contained  4002.,  it  was  held  that  the 
plaintiff  could  not  recover  more  than  200^  (g) ;  and  it  may 
be  doubted  whether  the  defendant  would  now  be  consider- 

«  ed  as  liable  even  to  that  extent,  and  whether  the  whole 

contract  would  not  be  considered  as  avoided  by  the  fraud. 

The  defendant  may  also  show  in  defence  that  the  loss 

has  resulted  from  the  improper  and  negligent  manner  in 

(d)  Leoi  V.  WaUrhnuej  1  Price,  280. 

(e)  EdwKtdi  v.  SkerraUj  1  East,  604.  It  was  left  by  Rooke,  J. 
to  the  Jury  to  say  whether  the  goods  were  put  on  board  according 
to  the  usual  course  of  dealing  with  a  common  carrier  :  the  Court 
held  that  the  direction  was  proper,  and  that  it  was  in  eirect  a  ques- 
tion whether  the  boatman  acted  under  the  proper  authority  of  his 
employer  when  he  took  the  com  on  board. 

Cf)  1  Bac.  Ab.  556. 

(g)  B.  N.  ?.  71.    1  Bac.  Ab.  346. 
VOL.  n.  39 


344  CARRlERS.«^OACH-OWN£Rgt: 

PAM       which  the  goods  hare  been  packed,  or  delivered  fay  the 
rr.         plaintiff.     Where  a  carrier  cave  a  receipt  for  a  dog,  which 
was  afterwards  lost,  it  was  held  to  be  no  defence  that  the 


Fraud.  dog  had  not  been  delivered  in  a  state  of  security,  there  be- 

ing no  collar  about  his  neck,  but  onlj  a  cord.    Ld.  Ellen- 
borough  ruled,  that  after  a  complete  delivery  to  the  defen- 
dant, the  property  remained  at  his  risk,  and  he  was  bovnd 
to  use  proper  means  for  securing  it  (A). 
Carriers  af  In  an  action  against  a  coach-owner  for  an  injury  sustain- 

V*'^"'''  6d  by  a  passenger,  the  plaintiff  must  prove,  not  only  the  usual 

engagement  to  carry  him,  by  proof  that  he  has  taken  his 
place,  &c.(i),  but  must  prove  negligence^  for  coach-owners  do 
not  insure  the  persons  of  passengers  against  accidental  inju- 
ries (k).  But  upon  general  principles,  the  owners  of  mail 
and  other  coaches  are  liable  for  injuries  occasioned  by  the 
negligence  of  their  agents  (Z).  The  breaking  down  or  over- 
turning of  a  stage-coach  isprimafaeie  evidence  of  negligence. 
Where  the  to^  was  such  as  to  require  an  extraordinary 
*345  *de^e  of  caution  on  the  part  of  the  passengers,  a  driver 
was  held  to  have  been  guilty  of  negligence  in  not  warning 
them  of  the  full  extent  of  the  danger  (m).  Evidence  that 
tiie  coach  at  the  time  of  the  overtuminff  was  carrying  a 
greater  number  of  passengers  than  are  allowed  by  the  act 
of  parliament  (n),  has  been  held  to  be  conclusive  to  show 
that  the  accident  arose  from  the^  overloading  of  the  coach  (o)f 
on  the  other  hand,  if  it  appear  that  a  coach  is  loaded  widi 
more  passengers  than  its  construction  will  bear,  it  is  oo 
excuse  that  ue  number  did  not  exceed  the  statutory  allow- 
ance (p).  If  the  driver  of  a  coach  may  adopt  either  of  two 
courses,  one  of  which  is  safe  and  the  other  hazardous,  and 
he  elects  the  latter,  he  is  responsible  for  the  mischief  which 
ensues  {q). 

(h)  Shuart  y.  Crawley,  2  Starkie'd  C.  323. 

(%)  See  the  obsenratioos,  supra,  339, 1.  « 

(k)  Asian  v.  Heaven,  2  Esp.  C.  533.  Ckristu  v.  Griggs,  2  Camp. 
79. 

(I)  White  V.  B(mU»n  &  others,  Peake's  C.  81.  Brueker  v.  Fro- 
monl,  6  T.  R.  659.    2  Salk.  441.    Michael  v.  AUestree,  2  Lev.  172. 

(m)  Christie  v.  Griggs,  2  Camp.  79.  As  where  the  coach,  before 
it  reached  its  usual  destination,  had  to  pass  under  a  low  gatsway, 
and  it  was  scarcely  practicable  for  a  passenger  on  the  roof  of  the 
coach  to  pass  without  injury,  and  the  coachman  merely  informed 
the  passenger  that  the  passage  was  very  atpkufard.  [See  also  Dud^ 
ley  y.  SmOh,  1  Camp.  167.] 

(n)  50  Geo.  HI.  c.  48,  s.  2. 

(o)  brad  y.  darke,  4  Esp.  C.  259. 

(p)  Ibid. 

(t)  Mayhns  y.  Bsiyce,  1  Starkie's  C.  42d. 
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If  through  the  default  of  a  coach  proprietor  in  neglecting       pisr 
to  provide  proper  means  of  conveyance,  a  passenger  be         iv. 

£  laced  in  so  perilous  a  situation  as  to  render  it  prudent  for  .»..«.«».«« 
im  to  leap  from  the  coach,  and  in  consequence  his  leg  be 
broken,  the  proprietor  will  be  responsible  in  damages, 
although  the  coach  was  not  actually  overturned  (r). 

Case,  Action  on. 

In  general,  in  an  action  on  the  case,  the  whole  of  the 
allegations  upon  the  record  are  put  in  issue  by  the  plea 
*  of  not  guilty,  and  the  plaintiff  is  bound  to  prove  so  much  *346 
of  the  case,  as  stated  on  the  record,  as  will  entitle  him  in 
point  of  law  to  a  compensation  in  damages. 

For  the  proofe  in  particular  actions  of  this  class,  see  the 
diffisrent  heads  Carriers.-^Criminal  Conversation. — False 
Representaiian. — Disturbance.^-^Libel  and  Slander. — Lights. 
— Malicious  Arrests  and  Prosecutions. — JV^ligence. — jVui« 
sance. — Reversion.-'^eduction.  — Sheriff. — 7Voi?cr . — Water'* 
course. — ^^y* 

The  proofof  the  different  averments  essential  to  support 
an  action  on  the  case  in  tort^  and  the  necessity  of  the  cor- 
respondence of  such  proofs  with  the  allegations  upon  the 
record,  will  be  severally  considered  under  the  respective 
appropriate  titles.  Some,  however,  of  the  principal  and 
general  rules  upon  the  latter  point  will  be  noticed  in  this 
place.  The  great  and  general  rule  upon  this  subject  is,  Variaaeei 
that  a  variance  in  the  degree  and  extent  of  the  injury  proved 
from  that  alleged,  will  not  preclude  the  plaintiff  from  reco- 
veiing,  provided  he  proves  a  legal  cause  of  action,  corres- 
ponding with  averments  on  the  record,  although  differing 
in  extent ;  for  although  the.  Jury  would  not  be  warranted 
in  finding  that  to  be  proved  which  is  not  proved  at  aUf 
they  may  justly  find  that  which  is  alleged  to  huie  been 
proved  in  part,  and  award  damages  accordingly. 

In  the  first  place,  it  is  perfectly  clear,  as  a  general  posi-  Omintcte  to 
tion,  that  the  plaintiff  is  entitled  to  a  verdict,  if  he  proves  f^Y^e^SSS^ 
such  averments  as  constitute  a  ground  of  action,  although  no 

Eroof  be  given  of  other  averments  which  show  that  an  injury 
as  been  done  to  a  greater  degree  and  extent,  or  which  are 
iimnaterial  to  the  cause  of  action  (5).  Thus  in  an  action 
for  slander  he  is  entitled  to  recover  if  he  prove  some  of  the 
words  as  laid  which  *  are  actionable,  although  he  fails  in  *  347 
proving  others  which  are  also  actionable  {t).    So  if  he  omit 

(r)  Janes  v.  Bayee,  Ibid.  493. 

(s)  Per  Parker,  J.  Gilb.  L.  E.  229. 

(i)  Campagwm  v.  Martin,  2  Bl.  Rep.  794.    Hardr.  470. 
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nurr       to  prove  circumstances  in  aggravation,  or  tiie  extent  of 
xf.         damages  as  laid  in  the  declaration  (u). 

Upon  an  indictment  even  for  murder,  where  it  was 


Variance,  in     alleged  that  the  sheriff  made  a  precept  to  the  seijeaat  at 
omiMion  to      mace  in  London  (the  deceased)  for  the  arrest  of  the  pritOBer, 
nuenu.^^*'*      and  it  turned  out  in  evidence  that  there  was  no  such  pre* 
cept,  but  that  the  serjeant  made  the  arrest  ex  officio  at  the 
plaintiff's  request,  upon  the  entrv  of  the  plaint,  according 
to  the  custom  of  the  city,  it  was  held  that  the  variance  was 
not  material,  the  substance  of  the  matter  being  found, 
which  was  whether  the  prisoner  killed  the  officer  in  the 
execution  of  legal  process  (x). 
ATerments  Previous  then  to  the  consideration  of  the  procrf*  which  is 

when  immate-  jgqujgite  iq  support  an  fiverment  which  is  material,  it  ie 
essential  to  consider  what  averments  maj  be  rejected  aa 
surplusage.  The  general  rule  is  ^^  utile  per  inutile  non 
viticEtur,^^  and  therefore,  it  is  clear  that  all  tnose  avermenta 
which  are  wholly  impertinent,  or  which  may  be  rejected 
Without  prejudice  to  tlie  cause  of  action,  require  no  proof. 
But  difficulties  as  to  such  rejection  frequently  arise,  in  some 
instances,  from  the  mode  in  which  uadesi  circumstances  are 
averred,  conjointly  with  the  useful  facts  upon  the  record, 
and  in  others  from  the  particular  and  precise  mode  used  in 
the  allegation  otetsentud  facts. 
DlvUibUity  of.  It  aeems  to  have  been  doubted,  whether  an  averment 
can  be  considered  to  be  material  as  to  part,  whilst  another 
part  is  rejected  as  surplusage  (y).  In  considering,  howevCT, 
*  348  what  may  be  considered,  to  be  immaterial,  and  *  capable  of 
being  rejected,  it  should  seem  that  regard  ou^ht  rather  to 
be  had  to  the  divisibility  of  the  fiucts  and  circmnstances 
themselves,  than  to  the  mode  of  their  combination  and 
connection  by  the  particular  phrases  used  upon  the  record; 
and  if  the  facts  and  circumstances  be  divisible,  abstractedly 
ecmsidaapd,  to  consider  them  still  to  be  so,  although  com* 
bined  m  the  same  sentence  in  the  pleadings.  This  rule 
has  been  adopted  even  in  criminal  cases,  where,  out  of 
tenderness  to  life,  greater  accuracy  has  invariablv  been 
required  than  in  civil  proceedings.  Thus  in  Py^s  case, 
the  indictment  alleged  that  he  robbed  Robert  Femyough  in 
the  dwelling-house  of  Aaron  Wilday  (z) ;  the  &ct  appeared 
to  have  been  conunitted  in  a  house,  but  it  did  not  app^ 

(u)  1  Bl.  Rep.  198.     Oardiner  v.  CroatdaU^  3  Burr.  904.  8.  C. 

(x)  MdckaOy's  case,  9  Co.  62.    JBast's  P.  C.  d45. 

fy)  See  the  observations  of  Rooke,  J.  3  B.  &  P.  463. 

(z)  East's  P.  C.  785.    And  see  Wardk'9  case,  ibid.  ,*  and  Starlu 
Criminal  Pleadings,  tit.  Surplueage, 
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Ivho  was  the  owner,  ted  yet  the  conviction  was  held  to  be       fabt 
good.    Here,  although  the  circumstance  that  the  offence         it. 
was  coomiitted  in  the  partieukr  dwelling-house  was  alleged  ......«.^«...». 

in  the  same  sentence  with  the  robbery  itself,  it  was  held  to  ATeniMiits 
be  capable  of  separation  from  it,  and  of  rejection  as  sor-  when  imma* 
plasage,  just  as  much  as  if  it  hid  been  the  subject  of  a  ^"^ ' 
dtftinct  and  separate  allegation,  a  conclusion  necessarily 
gKMiaded  on  the  c<Misideration  that  the  circumstance  of 
place  was  separable  from  the  circumstances  which  were 
well  alleged  to  constitute  the  robbery. 

Where  the  declaration  in  an  action  agamst  the  marshal 
for  an  escape  alleged  that  the  party  who  nad  been  arrested 
on  mesne  process,  had  been  brought  before  a  Judge  by 
virtue  of  a  writ  of  habeas  carpusj  and  had  been  by  him 
thereupon  committed  to  the  marshal,  as  by  the  record 
thereof  now  remaining  in  the  Court  of  our  said  Lord  the 
Kingt  Ac,  more  frilly  appears,  the  evidence  was  the  pro* 
duetioa  of  the  original  writ,  with  the  anmniiiiur  annexed, 
by  the  clerk  of  the  papers  of  the  Kind's  *  Bench-office,  ^349 
with  whom,  as  the  agent  of  the  marshal,  such  documents 
'  had  for  a  considerable  pariod  been  deposit^ ;  and  the 
Conrt  held,  that  the  allegation  as  to  the  writ  and  con^ 
mkiiur  remaining  of  record  was  either  impertinent,  and 
might  be  rejected  as  surplusage,  and  as  requiring  no  proof, 
or  that  it  required  no  other  proof  than  had  been  received 
by  the  production  of  the  writ  and  return,  which  are  quasi  o[ 
record  (a). 

Where  the  plaintiff  averred,  that  at  the  time  of  the  injury 
eonnnitted,  his  close  was,  (and  at  the  time  of  the  action 
tHiii  was,)  in  the  occupation  of  J.  V.  and  H.  V.j  and  it 
appeared  that  the  close  was  in  their  possession  at  the  time 
when  the  injury  was  committed,  but  that  tiie  occupation 
had  been  changed  before  the  action  was  brought,  i^.was 
held  that  the  allegation  was  sufficiently  proved  (6). 

An  allegation  that  the  plaintiff^s  boat  was  run  down  by 
the  defendant's,  in  the  Thames,  near  the  half-way  reach, 
wem  sustained  by  proof  that  the  fact  happened  in  the  half- 
way reach  (e). 

The  effect  of  variance  will  be  afterwards  more  fully  con- 
sidered (^Q;  but  from  such  instances  it  may  perhaps  be 

fa)  Wiffley  v.  Jonesy  5  East,  439.  See  Twmtry.  Eyles^S  B  &  P. 
45iS ;  which  differs  6rom  the  jprecediog  case  in  this  respect,  that  the 
party  was  taken  in  execution^  See  also  2  Str.  1226.  Ununn  v. 
Mirchefy  lb.  1215 ;  and  Pearson  v.  Rawlins^  1  East,  405.    ^ 

(h)  Fotdes  v.  MHUr^d  Taunt.  137. 

(c)  Dreunry  v.  Tunss,  4  T.  R.  558. 

(d)  Under  the  particular  heads^  and  also  under  the  tit.  Fmance^ 
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PABT       inferred,  that  the  true  distinction  is  between  such  cifcum- 
IV.         stances  as  can  be  separated  and  divided  from  the  principal 
,.  fact  alleged,  leaving  a  sufficient  allegation  still  remaining, 

Avennents       and  those  circumstanccs  which  are  not  divisible  from  the 
when  immaie-  fg^^^^  ^ut  SO  Connected  with  it,  that  if  the  circumstance, 
were  omitted  there  would  be  no  allegation  of  the  essential 
350  fact  itself.    Thus,  if  the  plaintiff  *  in  an  action  for  an  injury 
in  his  reversionary  interest  to  lands  in  the  occupation  of 
Jl.  B,,  were  to  allege  that  the  lands  were  in  the  possession 
of  C  D.,  the  variance  would  be  fatal ;  it  would  be  a  mis' 
description  of  the  subject  matter  injured  ;  and  if  the  alle- 
gation of  the  possession  by  C.  D.  were  to  be  struck  out 
altogether,  there  would  be  no  allegation  to  show  the  plain- 
tiff's reversionary  interest ;  but  if  the  plaintiff  in  such  a 
case  alleged  that  at  the  time  of  the  injury  A.  B.  was,  and 
still  wciSj  possessed  of  the  land,  and  Ji.  B.  was  in  &ct 
tenant  of  the  land  at  tiie  time  of  the  injury,  but  had  before 
the  action  ceased  to  be  the  plaintiff's  tenant,  the  variance 
would  be  immaterial,  for  the  fact  that  A.  B.  still  continued 
to  be  tenant,  might  be  divided  and  separated  from  the 
fact  that  he.  was  tenant  at  the  time  of  the  injury,  without 
When  mate-    affecting  the  cause  of  action  (e).     But  next,  if  a  party  allege 
''^*  that  specifically  and  particularly  which  he  might  have 

alleged  generally,  he  will  be  bound  by  the  precise  nature 
of  his  allegation  to  the  particular  mode  of  proof.  Thus,  if 
a  party  derive  his  right  of  action  agednstthe  debtor  through 
a  variety  of  deeds,  instead  of  charging  him  'generally  by 
virtue  of  divers  mesne  assignments,  he  must  prove  the 
deeds  as  stated  (/).  So,  if  a  party  claiming  under  a  demise 
take  upon  himself  to  state  a  demise  by  indenture,  he  nmst 
prove  his  allegation,  though  a  general  averment^of  a  demise 
would  have  been  sufficient  {g)  (1). 

Is*  actions  for  nuisances  to  the  plaintiff's  property,  as 
by  diverting  water-courses,  although  it  may  not  have 
been  necessanr  to  give  a  precise  local  description  of  the 
injury,  yet  ii  such  a  description  be  given,  'it  must; 
it  seems,  be  proved  as  laid.  Thus  where  the  plaintiff 
^351  "i^  in  an  action  against  the  defendant,  for  erecting  a  weir 

(e)  See  FowUsv.  MiUer,  3  Taunt.  137. 
(/9  3  B.  &  P.  461. 
(g)  Ibid. 

(1)  [See,  on  this  subject,  2  Saund.  207.  a.  note  (24).  1  Saund. 
34a  rwU  (2).  1  Chit.  PI.  231. 524.  Yelv.  195.  a.  note  ( 1),  and  cases 
there  collected.  Dalison,  42.  pi.  20.  SwaUow  v.  Beaumwi.  2  B«  ^ 
A,  765.] 
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to  the  prejudice  of  the  plaintiff's  mill,  alleged  that  it  was       part 
erected  at  the  Hulbrookj  whereas  in  fact  it  was  erected  at         it. 
a  lower  part  of  the  water  called  the  Tamewater,  Wilson,  J.  ......««.«^ 

noDsnited  the  plaintiff,  and  the  Court  of  King's  Bench  af-  Averments 
terwards  held  that  the  nonsuit  was  proper  (A).  In  such  a  when  material. 
case,  it  is  to  be  observed  that  the  precise  description  iden- 
tifies the  injury,  and  so  far  ascertains  its  nature  and  extent 
BB  to  distinguish  it  completely  from  an  injury  of  the  same 
kind  committed  in  a  different  situation ;  and  as  the  record 
would  be  afterwards  evidence  of  the  rightst>f  the  parties,  it 
b  reasonable  that  the  plaintiff  should  be  bound  to  prove 
his  injury  as  alleged;  but  if  it  be.  doubtful  whether  the 
place  was  alleged  as  descriptive  of  the  injury,  or  merely  by 
wav  of  renue,  it  will  be  ascribed  to  venuBy  and  a  variance 
will  be  immateral  (t)« 

In  an  action  on  the  case  for  setting  a  mark  in  front  of 
the  plaintiff's  house,  in  order  to  deftme  him  as  the  keeper 
of  a  bawdy-house,  he  alleged  the  house  to  be  situated  in  a 
certain  street  called  Artillery-street,  to.  wit,  in  the  parish  of 
the  Old  Artillery^ground,  in  the  county  of  Middlesex, 
(there  being  no  such  parish),  and  afterwards  alleged  the 
nuisance  to  have  been  erected  and  placed  in  the  parish 
aforesaid,  it  was  held  that  the  injury  was  not  of  a  local  na- 
ture, and  that  the  place  was  mentioned  as  mere  matter  of 
venue  J  and  not  of  local  description  (A:). 

It  is  a  rule  that  if  an  averment  be  fnatericdy  it  must  be  Proof  of  a  na. 
substantially  provedj  although  it  be  averred  only  as  matter  serial  aver- 
of  inducement  (Z).      .  ""*"*• 

Substantial  proof  must  be  estimated  according  to  its 
*  subject-matter.  This  may  be  of  so  entire  and  specific  *  352 
a  nature  as  to  admit  of  little  or  no  variance  from  its  precise 
terms,  in  other  words,  a  variance  from  its  precise  terms  in 
proof  would  render  the  thing  proved  essentially  different 
from  that  alleged.  This  happens  where  a  contract,  pre- 
scription, custom,  or  written  document  is  precisely  set 
forth,  or  where  the  name  of  a  person  (not  a  party)  is  al- 
leged. 

In  the  case  of  a  contract^  if  the  promise  or  consideration  Contract*. 
proved  differ  from  that  alle&ed,  the  two  contracts  essen- 
tially differ,  they  cannot  be  me  same,  and  the  promise  and 
consideration  being  integral  part^  of  the  contract,  a  differ- 

(h)  Ched  2  East,  500. 

(i)  Menetf  if  bvkU  MtvigaHon  Company  v.  Dotcg-Ziu,  3  East,  497. 
(k)  Jefferies  v.  Duneombe,  11  East,  22a    3  Camp.  3.  S.  C. 
/I)  3  B.  &  P.  463.    Cfu^nn^  V.  PMKip^,  3  T.  ft.  6«3. 
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PART       eaee  ws  to  eidier  destioyfl  the  ideiititjr  of  the  wikole.    So 
IT.         wheie  the  allegation  relates  to  an  mdi¥idual  person^  a  va- 
riance from  his  name  in  proof,  ftoai  which  it  appears  that 


Proof  of  a  ma-  the  name  was  wholly  nistak^i,  destroys  the  identity  of  the 
mem  ^^''      &cts  allied  and  proved.    So  it  iMippens,  as  will  be  seen, 
Fereons.—       where  a  custom  or  prescription  is  alleged,  or  the  contents 
Custom  and     of  a  docuHient  are  described  by  the  tenor.    In  soch  cmcs, 
prescription.     ^^^  ^  single  allegation  is  disproved  by  the  evidence,  if 
the  averment  be  a  material  one,  it  will  follow  that  the  whole 
charge   is  disf^roved,  lor  the  proof  cannot  correspond 
with  the  whole  charge  when  it  differs  in  a  material  fitct.   It 
is  a  necessary  consequence,  therefore,  that  such  a  variance 
is  fatal,  for  if  one  such  variance  were  to  be  considered  to 
be  inmiaterial,  a  second  or  third  might  also  be  disregard- 
ed ;  the  result  would  be  the  introduction  of  a  most  mis- 
,  chievouB  laxity  of  proof,  and  the  forms  of  pleading  would 
manifestly  become  useless  when  it  was  no  longer  required 
that  the  proofs  should  correspond  with  them. 
Magnitudes.         Where  on  the  other  hand  the  proof  differs  from  the^  alle- 
gation merely  in  quantity  or  extent,  and  the  quantity  or 
magnitude  is  not  essential  to  an  entire  subject-matter,  such 
*  363  as  a  contract,  prescripticm^  custom,  or  *  written  document, 
the  case  is  very  different ;  here  the  allegation  is  proved  in 
specie,  and  is  capable  of  being  corrected  by  the  finding  of 
the  Juiy  as  to  the  amount ;  and  this  observation  applies 
generally  to  all  allegations  of  time,  place,  quantities,  and 
magnitudes,  which  do  not  form  part  of  an  entire  subject- 
matter ;  for  instance,  if  the  plaintiff  allege  that  the.defend- 
ant  has  diverted  his  watercourse  for  two  months,  and  prove 
that  he  has  done  so  for  one  month,  the  allegation  is  proved 
except  as  to  the  duration  of  the  injury,  it  is  established  in 
specie ;  and  the  Jury  may  properly  find  that  the  defendant 
committed  the  very  injury  complained  of,  although  to  a  less 
'extent,  and  award  damages  accordingly.     But  if  on  the 
other  hand  the  plaintiff  were  to  allege  that  the  defendant 
had  corruptly  agreed  to  forbear  the  sum  of  100/.  for  the 
space  of  one  month,  in  consideration  of  receiving  the  sum 
of  10/.  for  the  loan,  and  it  turned  out  in  evidence  that  the 
agreement  was  to  forbear  the  sum  of  100/.  for  two  months, 
for  the  same  consideration,  although  the  evidence  proved 
an  usurious  contract,  an4  less  usurious  than  that  alleged, 
yet  the  Jury  could  not  find  the  usury  to  the  less  amount, 
because  the  contracts  are  entire,  and  essentially  difiler  from 
each  other ;  the  objection  is  not  that  the  usury  is  not  prov- 
ed to  the  fiiU  extent,  but  that  the  nsury  alleged  is  not 
proved  at  all ;  and  the  Jury  cannot  find  that  any  part  of 
that  contract  which  has  been  alleged  is  proved. 
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The  subject  of  irariance,  as  it  relates  to  contracts  (m),  pirt 

prescriptions,  customs,  and  written  documents,  will  be  ly. 
more  properly  considered  elsewhere ;  at  present,  a  few  ob- 


servations will  be  made  as  to  variance  from  the  proof  in  ac-  Variance.— 
tions  on  the  case.  In  the  first  place,  if  in  *  such  an  action,  ^oof  ©^ <»»• 
a  contract,  written  document,  or  other  entire  subject-mat-  «  oe^ 
ter  be  alleged,  it  must  be  proved  in  the  same  manner  as  if 
the  action  were  founded  upon  it.  Thus,  where  in  the  de- 
claration the  deceit  was  alleged  to  have  been  effected  by 
means  of  a  warranty  made  by  two  defendants  upcm  a  joint 
sale  by  both,  and  the  proof  was  of  a  sale  and  warranty  by 
one  only,  as  of  his  separate  property,  it  was  held  that  the 
variance  was  fatal.  It  was  contended  that  tarts  are  in  their 
nature  several,  and  that  one  defendant  in  such  an  action 
may  be  acquitted  and  the  rest  found  guilty ;  but  the  Court 
held,  that  as  the  allegation  was  a  material  one  it  could  not 
be  rejected,  and  that  wherever  the  allegation  of  a  contract 
becomes  material  and  essential,  whether  the  action  be  in 
debt,  assumpsit^  or  tort^  it  must  be  strictly  proved,  being  in  . 
its  nature  entire  and  indivisible  (n).  So  in  an  action 
against  the  sheriff'  for  taking  goods  without  levying  a  year's 
rent,  where  the  plaintiff*  (unnecessarily)  set  out  the  par-  / 

ticulars  of  a  demise,  and  failed  to  prove  them  as  laid,  he 
was  nonsuited  (o). 

The  allegations  in  actions  on  the  ease  are  of  parties,  AiieKatiQut  in 
time,  place,  the  means  and  manner  of  committing  the  in-  ^^^* 
jury,  collaten^l  circumstances,  and  situation  of  the  par- 
ties (p),. descriptions  of  persons  and  things  (g),  quantities^' 
and  magnitudes  {r\ 

Some  points  will  now  be  considered  which  are  particu-  Parties. 
larly  applicable  to  the  present  form  of  action. 

The  action  must  in  general  be  brought  by  the  party 
whose  person  or.  property  has  sustained  the  injury  *  com-  *  355 
plained  of.  Thu»  the  vendor  of  goods  cannot  maintain  an 
tfction  for  their  loss  against  the  carrier,  where  the  property 
has  vested  in  the  vendee  by  the  delivery  to  the  carrier  on 
his  behalf  («).  So  where  A.  chartered  the  whole  of  the  de-  puintit 
fendant's  snip,  the  defendant  agreeing  to  receive  a  full  car- 

(m)  See  these  titles  respectively ;  and  also  Ibrgery — Llbtl — Va- 
fiance, 
(n)  ^eotf  V.  JKng-,  12  East,  451. 
(0)  Bristow  V.  Wright,  Doug.  667.    1  T.  R.  236. 
(p)  See  tit.  Character, 
(q)  Seetiulioreefiy— 2Ve«piuf — 2Vover. 
(r)  Ibid. 
(»)  Suproy  tit.  ffarrUff  p.  332. 
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f  AAT       go,  and  to  deliver  the  atme  to  A.  or  his  asngnSf  and  the 
IV.         plaintiff,  to  whose  order  the  goods  were  consigned,  brought 
an  action  against  the  defendant  for  negligence  in  stowing 


Parties.—       the  goods,  and  it  appeared  that  the  plaintiff  was  the  mere 

PiaiDtift.        agent  of  ^.,  he  was  nonsuited  {t). 

If  it  appear  that  some  of  the  pfaiintiffs  are  not  entitled  to 
support  the  action,  it  will  be  a  ground  of  nonsuit;  they 
must  recover,  if  at  all,  in  respectof  a  general  joint  damage, 
for  the  Courts  will  not  take  cognizance  of  separate  and  £s- 
tinct  injuries  in  one  and  the  same  acti<Hi  (u).  The  plain- 
tifi  must  therefore  prove  a  joint  cause  of  action,  such  as 
damage  done  to  joint  property  (x),  joint  slander  of  the 
plaintiffs  in  their  trade  or  business  (y) ;  and  two  persons 
may  join,  although  their  interests  be  several,  if  the  imury 
complained  of  were  a  joint  damage  to  both  {zY  Where 
the  damage  is  laid  as  a  joint  damage  to  several  plaintifis, 
and  appears  in  evidence  to  be  a  separate  damage  to  some 
of  them  cmly,  they  must  be  nonsuited ;  as,  where  the  decla- 
ration alleged  a  slander  of  the  plaintifis  in  their  joint  trade, 
*  356  and  it  appeared  in  evidence  *  that  the  vForcb  were  addressed 
personally  to  one  only  (a). 

fartiet.  It  is  a  general  rule,  mat  in  actions  of  tort  one  defendant 

may  be  acquitted  and  another  found  guilty,  torts  being 
several  in  their  nature  (h) ;  where  however  die  action  is 
virtually  founded  upon  a  breach  of  contract,  doubts  have 
been  entertained  upon  this  point.  In  the  latest  case  upon 
the  subject,  the  Court  of  Kine's  Bench  refused  a  new  trial, 
leaving  the  defendant  to  take  his  objection,  which  was 
upon  me  record,  by  a  writ  of  error  (c). 

(i)  Moora  y.  Hopper,  2  N.  R.  411. 

(u)  1  Saund.  291,  g.  Bac.  Ab.  Action,  C.  2  Saund.  116,  n.  2. 
2Wil8.423;3Lev.m 

(x)  If  one  tenant  in  common  only  be  sued  in  trespass,  troyer  or 
case,  for  any  thing  concerning  the  land  held  in  common,  the  de^ 
fendant  may  plead  the  tenancy  in  common  in  abatement.  1  Saund. 
291,  e. 

fy)  3  B.  &  P.  150.    2  East,  426. 

fz;  2  Saund.  116,  a.    3  Lev.  362. 

(a)  Solomons  $f  others  y.  Medex,  1  Starkie's  C.  191.  And  see 
Barnes  y.  HoUoway,  8  T.  R.  150.  Uawkes  v.  Hawkey,  8  East,  427. 
Ife%  y.  Hender,  3  Bulst.  93.    R.Y.  Berry,  4  T.  R.  217. 

(b)  1  Wim,  Saund.  291,  d.  where  the  cases  on  the  subject  are  col- 
lected. 

(c)  Wood  v.  Breiherion,  K.  B.  Mich.  1820 ;  vide  tit.  Carriers,  p. 
884.  And  see  IWUL  Saund.  291,11.  ;%'«ttf»ra,  884,  and  the  cttm 
there  reftned  to. 


/ 
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The  allegation  of  the  particular  day  on  which  an  injury       ^abt 
was  conunitted  is  not  material,  and  the  plaintiff  may  prove         it. 
it  to  haye  been  committed  on  any  day  before  or  after  the  ...^.^..^.^ 
day  laid  in  the  declaration  provided  it  be  before  the  com-  Timt. 
mencement  of  the  action  {d)y  (1)  whether  (as  it  seems),  the 
form  of  action  be  trespass  or  case.    But  if  the  injury  be 
continuous  in  its  nature,  or  has  been  repeated,  it  seems  that 
the  plaintiff,  if  there  be  but  one  count  alleging  a  continu- 
ance or  repeated  acts  within  a  time  specified,  may  either 
give  in  evidence  upon  that  count  one  act  anterior  to  the 
first  da^  specified  in  the  declaration,  or  any  number  within 
the  limits  assigned  (e),  (2)    But  if  the  declasation  ccmtain 
several  counts,  he  may  give  in  evidence  so  many  acts, 
each  anterior  to  the  first  day  specified  in  each  respective 
count  (f). 

*  Where  in  an  action  on  a  policy  of  insurance,  the  de-  *  357 
claration  alleged,  that  after  the  making  the  policy  the 
sdnp  sailed,  and  it  appeared  in  evidence  that  she  sailed 
before,  the  variance  was  held  to  be  immaterial  (g). 

Where  the  injury  is  of  a  transitory  nature,  and  the  place  PiMt« 
is  merely  alleged  by  way  of  venue^  a  variance  is  immate- 
rial ;  and,  as  has  been  seen  in  actions  for  nuisances  to  real 
property,  where  there  is  a  doubt  whether  the  place  was 
inti^nced  by  way  of  venue,  or  of  local  description,  it  will 
be  ascribed  to  venue  (A).  Where  however  a  precise  local 
description  is  given  of  such  an  injury,  it  must  t>e  proved  as 
laid  (ti. 

If  tne  injury  be  the  immediate  result  of  forqe  used  by  Meant 
the  plaintiff,  and  not  the  mere  remote  consequence  of  his  ">uuMr 
wrongfiil  act,  the  variance  will  be  iatal,  for  the  form  of  ac- 
tion is  misconceived,  it  should  have  been  laid  in  trespass. 
The  distinction  between  such,  injuries  as  are  to  be  laid  in 
trespass,  and  consequential  injuries,  for  which  an  action 
on  the  case  is  the  proper  remedy,  is  frequently  very  nice ; 
but  it  b  necessary  that  they  should  be  attended  to,  in  or- 

fd)  1  Will.  Saund.  24,  n.  Brook  v.  Bi$hopj  7  Mod.  152.  Ld.  Raym. 
8Q3.  974.  076.  2  Salk.  639.  Hume  v.  Oidaere,  1  Starkie's  C.35L 

(e)  Ibid. 

If)  Ibid. 

(g)  Pepptn  V.  SoUmofUy  5  T.  R  496.    Matthie  v.  Paii$y  3  B.  I& 

(h)  See  Ante,  p.  350, 1.  (i)  Ibid. 


(1)  [See  Telv.  71,  note  (2)  Amer.  ed.] 

(2)  [See  Pierce  v.  Ftcktif  ,  16  Mass.  Rep.  410.1 
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PA&T       der  that  the  boundaries  of  actions  may  be  kept  distincf. 
IT*         The  general  rule  is,  that  if  the  injury  result  immediately 
■■  from  force  applied  by  the  defendant,  trespass  is  the  proper 

form  of  action  (A:),  and  it  is  immaterial  whether  the  tres-> 
pass  be  wilful  or  not  (/)  (1). 
Ntglisence  of       In  actions  for  the  negligence  of  an  agent,  it  is  a  general 
^^^^  rule  that  an  allegation  of  negligence  by  the  defendant  is 

supported  by  proof  of  negligence  in  his  agent,  for  the 
^  358  neeligence  of  the  latter  is  the  negligence  *  of  the  princi- 
pal who  employed  him(mV  A  declaration  alleging  that 
the  defendant  so  negligently  drove  his  cart  that  the  plain- 
tiff's horse  was  killed,  is  supported  by  proof  that  the  de-^ 
fendant's  servant  drove  the  cart  and  occasioned  the  inju- 
ry (n).  And  it  is  a  general  rule  in  civil  actions,  and  also 
in  cases  of  indictments  for  treason  and  misdemeanors,  and 
in  some  instances  for  felony,  that  the  act  oF  the  agent  may 

(k)  Per  De  Grey,  C.  J.  in  Scott  v.  Shepkerdy  3  Wils.  403.  2  BL 
R.892. 

(I)  Per  Ld.  Ellenborough,  Leame  v.  Brayy  3  East,  599.  For  the 
decisions  on  this  head,  see  Trt^€L8s. 

(m)  Supra^  tit.  n^gent,  54.  Michael  v.  Mestree^  2  Lev.  172, 
suprcLj  55. 

(n)  Brucker  v.  Fremont,  6  T.  R.  659.  And  see  T^irhermUc  v, 
Stanq>,  1  Ld.  Kayin.  264.    Skinn.  681.    Carth.  425.    1  Salk.  13. 

«    nil  ■    ■       .  I  I  *   1^——  ^-.i— 

(1)  [Mr.  AngeU,*in  his  "  Treatise  on  the  Common  Law,  in  rela-: 
tion  to  Water-Courses,"  pp.  79,  80 — gives  the  following  extract 
from  the  manuscript  lectures  of  Judge  Gould  of  Connecticut : 

^  When  the  original  act  occasioning  the  injury  was  forcible,  the 

•  remedy  is  in  some  cases  trespass,  in  others  trespass  on  the  case. 
If  the  forcible  act  is  immediately  injurious,  trespass  is  the  proper 
action ;  if,  on  the  contrary,  the  injury  for  which  redress  is  sought, 
is  the  remote  or  consequential  e^ct  of  the  forcible  act,  the  reme- 
dy -is  trespass  on  the  case.  As  if  A.  throws  a  log  across  a  high- 
way, and  B.  injures  himself  by  falling  over  it,  here  the  injury  to  B. 
is  consequential,  and  the  remedy  is  trespass  on  the  case. 

"  The  difficulty  is  in  applying  the  last  rule,  and  in  distinguishing 
what  is  the  imynediate  and  what  the  cofuequential  effect  of  any  ^r- 
cible  act.  The  injury  to  be  immediate  within  the  rule,  need  not  b^ 
the  instantaneous  effect  of  the  forcible  act.  When  it  is  instantane- 
ous, there  is  no  difficulty  in  the  application. 

**  Injuries,  wliich  are  not  the  instantaneous  effect  of  some  forci- 
ble act,  are  in  some  cases  regarded  as  immediate,  in  others  conse- 
quential.      , 

"  1.  When  the  immediate  or  proximate  cause  of  the  injury  pro- 
duced is  but  a  continuation  of  the  original  force,  the  efiect  is  im- 
mediate. 

'*2.  On  the  other  hand,  when  the  original  force  ceases  before 
the  injury  or  damage  commences,  such  iniury  or  damage  is  conse- 

•  quential,  and  the  author  of  it  is  liable  m  trespass  on  the  case 
only.'T 
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be  alleged  to  be  the  act  of  the  principal  who  gave  him  part 

directions  (o).  iv.* 
Where  in  an  action  against  A.  for  damage  to  the  plain- 


tiiPs  window,  occasioned  by  the  negligence  of  the  defen-  Proof  of  agen- 
dant's  servant  in  driving  his  waggon,  it  appeared  that  A.  ^y* 
and  B.  were  in  partnership  as  carriers,  and  that  by  a  pri- 
vate agreement  inter  se  each  undertook  the  conveyance  of 
goods  by  his  own  waggons,  horses,  and  drivers,  for  speci- 
fied distances,  and  that  the  damage  in^nestion  had  been 
effected  within. l^.'s  division,  and^y  his  waggon  and  dri- 
ver, it  was  held  that  A.  was  liable,  for  since  the  wagg<»n 
was  to  be  drawn  for  his  benefit,  for  all  legal  purposes  the 
servant  was  his,  although  for  inferior  purposes,  and,  as 
between  i^.  and  B.,  he  was  considered  as  the  servant 
of  B.  (p). 

A  variance  from  sums  and  quantities  will  not  be  mate-  Sums,  &c« 
rial,  unless  they  constitute  part  of  a  contract,  or  other  en- 
tire subject  matter.  It  is  unnecessary  to  prove  the  pre- 
cise sum  as  laid  in  support  of  an  averment  that  so  much 
was  duR  for  rent,  in  an  action  to  recover  double  the  value 
of  goods  removed  to  prevent  a  distress  (9). 

In  an  action  00  the*  post-horse   act,   for  letting  and 
*  not  accounting  for  divers,  to  wit,  eight  post-horses,  proof  ♦  369 
•f  letting  and  not  accounting  for  five  was  held  to  support 
the  declaration  (r). 

Under  a  count  for  a  total  loss  it  is  sufficient  to  prove  an 
average  loss  («). 

In  covenant,  evidence  of  part  of  the  breach  will  enable  i>aina«;e, 
the  plaintiff  to  recover  pro  ianio.     Where  the  plaintiff  al- 
leged, by  way  of  -breach,  that  the  defendant  had  pulled 
down  the  whole  house,  it  was  held  that  he  was  entitled  to 
recover  damages  for  pulling  down  half  the  house  {t). 

It  is  always  essential  to  prove  the  allegation  that  the 
particular  damage  alleged  was  the  immediate  and  natural 
result  of  the  wrongful  act  of  the  defendant  stated  in  the 
declaration.  Thus  in  an  action  for  slander,  by  means  of 
which  the  plaintiff  lost  his  situation  as  a  journeyman  to  a 
third  person,  it  is  not  sufficient  to  prove,  that  in  conse-r 
quence  of  the  wrongful  act  of  the  defendant  the  master 
dismissed  the  plaintiff  from  his  employment  before  the 

(0)  Supra,  tit  Accessory-^Agent 
(p)  Wakmd  v.  Elkins,  1  Starkie's  C.  272. 
(q)  Gwinnei  Y.  PkiUipSy  S  T.  R.  G^. 
(r)  RaJfnrd  v.  M'Maahy  3  T.  R.  632. 
(8)  jyUhoUon  V.  Cf^  2  Burr.  1188. 
(t)  Burr.  1907.  ,  Bl.  Rep.  200. 
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PABT       end  of  the  term  for  which  he  had  contracted  with  him, 
IT.         for  the  dismissal  was  not  the  legal  and  natural  conse- 
quence of  the  words,  but  the  mere  wrongfiil  act  of  the 


Punages.        master  (u). 

No  evidence  can  in  general  be  given  of  damage  wliich 
is  not  specially  alleged  in  the  declaration.  But  where 
special  damage  is  laid,  the  plaintiff  may  frequently  recover 
in  respect  of  that  damage  in  this  form  of  action,  where  he 
could  not  have  re^vered  for  it  in  trover.  As,  where  the 
plaintiff  alleged  that  the  defendant  wrongfully  had  detain- 
#  360  ^d*the  tools  used  by  him  in  his  *  trade,  for  the  space  of 
two  months,  whereby  he  had  lost  the  benefit  of  his  trade, 
it  was  held  that  a  special  action  on  the  case  was  the  pro- 
per form  of  action,  for  the  damages  being  special,  the  ac* 
tion  ought  to  be  special  (x). 

It  is  sufficient,  in  many  instances,  to  give  presumptive 
evidence  of  the  loss  sustained ;  as,  in  an  action  for  firinff 
guns  so  near  the  plaintiff's  decoy-pond,  that  it  prevented 
me  wild  ducks  from  coming  there  (y^,  or  for  hindering 
horses  fi'om  being  brought  to  the  plaintiff's  market,  in 
consequence  of  which  he  lost  the  toil  payable  upon  the 
sale  (^z).  The  variance  from  the  amount  of  the  damages 
laid  m  the  declaration  is  immaterial. 

fnwf  inbar.  As  this  action  is  founded  on  the  plaintiff's  title  in  justice 
and  equity  to  receive  a  compensation  in  damages,  the  de- 
fendant may  under  the  general  issue,  except  m  some  in- 
stances depending  on  peculiar  circumstances,  give  in  evi- 
dence any  facts  or  circumstances  which  in  equity  and 
conscience  are  sufficient  to  bar  the  plaintiff's  claim  (a). 
The  excepted  defences  are,  that  of  a  justification,  in  an 
action  for  slander  or  libel,  of  the  truth  of  the  words ;  this 
rests  on  peculiar  grounds ;  a  special  plea  is  necessary  in 
order  to  apprize  the  plaintiff  that  evidence  will  be  adduc- 
ed to  prove  the  truth  of  the  charge  of  which  he  complains* 
So  where  the  defence  is  founded  upon  the  statute  of  linu- 
tations.  The  stat.  8  &  9  Will.  III.  c.  27,  s.  6.  enacts,  thai 
in  an  action  of  escape  against  the  keeper  of  any  prison,-  no 
retaking  on  fi'esh  pursuit  shall  be  admitted  m  evidence 

(u)  Vxcars  v.  fFilcftckSf  8  East,  I.  See  also  ^hley  v.  Harrison, 
Peake's  C.  194 ;  S.  C.  1  Esp.  C.  48 ;  and  Taylor  v.  A*eri,  1  Esp.  C. 
886 ;  if  injroy  tit.  Uhd. 

(x)  KMe  V.  Huni,  B.  N.  P.  78. 

(y)  KebU  V.  HickeingiU,  11  Mod.  73.  130.  [11  East,  574.  n.] 
Tarletan  v.  M^Oateley^  Peake's  C.  205. 

fz)  Per  Holt,  C.  J.  Ibid. 

(a)  Per  U.  Mansfield,  3  Burr.  1353.    [Telv.  174^  h.  naU.} 
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under  the  general  Huue,  or  without  a  special  plea  verified  part 

by  affidavit.  ir. 
*  In  an  action  for  beating  the  plaintiflT's  horse,  ptr  quod 


he  was  deprived  of  the  use  of  it,  the  defendant  was  admit-  Evidence  in 
ted  to  prove  that  the  horse  and  cart  of  the  plaintiff  were  ^®^*"^"' 
before  the  defendant's  door,  and  hindered  him  from  com-  ^^^ 
ing  to  load,  wherefore  he  whipped  the  horse  in  order  to 
remove  it  (6).  So  in  an  action  for  obstructing  the  plain- 
tiff's lights,  it  was  held  that  the  defendant*  might,  under 
the  general  issue,  prove  that  he  had  built  upon  an  ancient 
fouiMiatioB  according  to  the  custom  of  the  city  of  Lon- 
don (c).  So  a  release  is  evidence  ((2).  So  in  an  action 
for  the  seduction  of  a  servant,  evidence  that  the  plaintiff 
had  recovered  a  penalty  against  the  servant,  is  evidence 
in  bar  of  the  action  under  the  same  plea  (e).  The  defen- 
dant may^  under  the  general  issue,  give  m  evidence  a  ver- 
dict and  judgment  in  a  former  action  as  to  the  same  sub- 
ject matter  between  the  same  parties ;  but  if  he  mean  to 
rely  upon  it  as  an  estoppel  he  should  plead  it ;  if  he  merely 
give  it  in  evidence  it  will  not  be  conclusive  (/). 

It  is  an  answer  to  the  action  to  show  that  the  profits, 
of  which  the  plaintiff  complains  he  has  been  deprived, 
were  to  be  derived  through  the  medium  of  an  illegal  trans- 
action {g). 

*  Certificate.     For  Parish  Certificate^  *  362 

vide  Vol.  I.  p.  176. 

Or  a  eonvictum  of  felony.  By  the  stat.  3  &  4  W.  &  M.  Conviction  of 
p.  9,  8.  7,  a  transcript  certified  by  the  clerk  of  the  crown,  felony* 
peace,  or  assizes,  otthe  conviction  of^  man  who  has  the 
benefit  of  clergy,  or  of  a  woman  who  has  the  benefit  of  the 
statute,  containmg  the  effect  and  tenour  of  the  indictment 
and  conviction,  to  the  Judges  and  Justices  in  any  other 
county  where  such  man  or  woman  shall  be  indicted,  on 

being  produced  in  Court,  shall  be  evidence  of  the  fact  of 

• 

(h)  Slater  v.  Swan,  3  Str.  873. 
(e)  Jhwn.  Com.  Rep.  37d. 

(d)  3  Burr.  1358. 

(e)  Bird  v.  Banded,  3  Burr.  1345.  S.  C.  Bl.  373,  387.  But  qu. 
whether  this  ought  not  to  have  been  pleaded,  vide  auprcL  VoL  L  p. 
JW7,  and  1  Stra.  701;  infra,  tiuDtbt. 

(f)  FooffAi  V.  IFtndk,  2  Bw  &  A.  669,  mpra,  VoL  I.  p.  307. 

(g)  But  Ld.  Kenyon  held  that  the  plaintiff  might  recover  against 
the  defendant  for  preventing  faitn  from  carrying  on  a  foreign  tradOi 
althoiurh  he  had  not  eoaformed  to  the  law  of  the  country,   IbrMofi 


3$2  CERTIFICATE. 

PART       admission  to  the  benefit  of  clergy  or  of  the  statute.    Pro« 
IT.         visions  nearly  similar  are  made  by  the  stat.  15  Geo.  II. 
■  c.  28,  s.  9,  in  case  of  a  conviction  for  uttering  counterfeit 

coin  (i). 

By  the  stat.  6  Geo.  I.  c.  23,  s.  6,  a  transcript  of  the 
indictment,  conviction,  and  order  for  transportation  of  a 
felon,  certified  by  a  clerk  of  assize  or  of  peace,  is  evi- 
dence, under  an  indictment  against  a  felon  ordered  to  be 
transported,  for  being  at  large  before  the  expiration  of  his 
term. 

So  in  some  other  ca^es,  which  will  be  noticed  in  their 
proper  places,  certificates  by  authorized  officers  are  admis- 
sible in  evidence ;  so  also  are  certificates,  in  some  instan- 
ces, by  public  notaries  (A;)  (1).  In  other  instances,  where 
the  certificate  is  not  made  by  an  accredited  agent  of  the 
law,  to  whom  authority  is  delegated  for  the  purpose,  such 
as  a  chirographer  (/),  the  general  rule  is,  that  his  statement 
or  certificate  of  a  fact  is  inadmissible  (m)  (2).  The  certificate 
of  a  British  vice-consul  abroad  is  not  evidence  to  prove 

(%)  See  tit.  Coin, 
fk)  See  BiUs  of  Exchange. 
(I)  See  VoL  I  p.  173. 
(m)  Vol.  I.  p.  79. 154.  17a 


(1)  [The  mere  certificate  of  a  notary,  that  a  release  was  acknow- 
ledged by  the  party  to  be  his  act  and  deed,  is  not  evidence  in  Vir- 
ginia. Kidd  v.  MtxandtTy  1  Randolph,  456.  In  Massachusetts, 
such  certificate  of  a  justice  of  the  peace,  made  on  a  deed,  is  -con- 
stantly received  in  evidence,  without  further  proof. 

'   A  notarial  certificate  is  not  evidence  that  a  person  was  preparing 
to  leave  the  country.    Foster  v.  Davts,  1  Littell's  Rep.  71.j 

(2)  [A  certificate  of  a  clerk  in  chancery  in  HoUand,  in  retu^  of 
a  commission,  stating  that  a  list  of  names  was  signed  by  ^  the  late 
directors  of  the  Spiel  house,"  in  his  presence,  was  ruled  to  be  inad- 
missible, the  testimony  nut  having  been  taken  on  oath,  and  the  re- 
port not  being  ofiicial.  Jones  v.  RosSf  2  Dallas,  143.  A  certificate 
of  the  Collector  General  of  the  customs  at  Havanna,  under  his  seal 
of  office,  stating  that  a  careo  insured  was  decreed  by  the  Intendant 
to  be  sold,  is  not  good  evidence — as  it  relates  to  the  transactions  of 
another  tribunal,  which  are  presumed  to  be  in  writing.  Wood  v. 
PkasanU,  Circuit  Court,  April,  1813,  Wharton's  Digest,  231. 

See,  as  to  admissibility  of  certificates  of  land  officers,  &c.  in 


Lessee  v.  Harfman, 2 Dallas,  230.  Lessee  of  Todd  v.  Ocksrmanifol. 
1  Yeates,  395.  Master's  Lessee  v.  Shde,  2  Dallas,  81.  MOson  v. 
Mott^  2  Binney,  301.  Thornton  v.  Edwards,  1  Har.  &  M'Uen.  158. 
Seward  v.  HidU,  ibid.  22.  Ayres  v.  SUwart,  1  Overton's  Rep.  221. 
Oooemor  v.  Jeffn^s,  1  Hawks,  207.    IMiOL  v.  BolMts^  2  Bay,  487,} 
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my  fitct,  even  such  as  the  amount  of  a  sale,  although  he  is       part 
by  the  law  of  the  country  where  he  resides,  constituted         n . 
*the  general  agent  for  aosent  cw^ners  of  goods,  and  was 


obliged  to  make  the  sale  in  question  (m)  (1).  The  certiii-  *  353 
cate  of  the  secretary  at  war  relating  to  the  office  of  a  Ser- 
jeant in  the  array,  has,  it  seems,  been  admitted  in  evi- 
dence (n),  but  this  decision  does  not  appear  to  be  founded 
in  principle  (2). 

In  general,  where  the  certificate  is  in  the  nature  of  an 
adjudicaticm  by  a  court  of  competent  jurisdiction,  it  is  re- 
ceivable in  evidence,  when  properly  authenticated,  of  the 
fact  itself.  As  for  instance,  a  certificate  by  commissioners 
appcHfited  by  a  statute  to  inquire  into  and  stat^  the  debts 
of  the  army  (o)  ;  or  a  record  by  a  magistrate  of  a  forcible 
entrv,  and  detainer  {p). 

Toe  certificate  of  a  bishop  in  a  case  of  bastardy  or  mar- 
riage, when  entered  of  record,  is  in  general  conclusive  up- 
on the  fact  (q) ;  but  this  is  a  regular  legal  adjudication  up- 
on the  fact  by  a  competent  tribunal.  It  has  in  one  instance, 
it  seems,  been  held,  that  a  certificate  under  the  seal  of  a 
minister  resident  abroad,  that  a  particular  marriage  was 
solemnized  by  him  (r)  was  admissible ;  but  this  was  when 
the  rules  of  evidence  were  in  a  crude  and  unsettled  state  («^. 
Even  the  King  himself,  it  has  been  held,  cannot  give  evi- 
dence in  a  cause  by  letters  under  his  sign  manual  (0  (3)* 

(m)  Waldrvn  ▼.  Cownbt^  3  TauiiC.  162 ;  Rohtrta  v.  EddingUm,  4 
Esp.  C.  88.  * 

(n)  JJa^r.  WoodfM,  \  Bl.  R.  39. 

f»;  Str.  481,  Mipro,  Vol.  I.  p.  311. 

ip)  See  the  stat.  15  Rich.  II.  c.  3.  8  Hen.  VI.  c.  9,  s.  3.  Bum's 
J.  tit.  IbretUe  Emtni  tf  Detainer.  3  Rol.  R.  39.    Dalt.  c.  44. 

(q)  See  tit.  Btutardy,  supra^  217 ;  and  tit  Marriage,  infra. 

(r)  ^Owp  V.  Bewtrdl,  Cro.  J.  541. 

(a)  See  WiUes's  R.  549,  where  the  decision  is  questioned. 

(t)  2  RoU.  Ab.  686 ;  and  per  WiUes,  C.  J.  in  OmidiMnd  v.  Bwrkar, 

(1)  [A  certificate  of  a  consul  of  the  U.  States  abroad,  is  not  evi- 
dence that  a  person  was  preparinff  to  return  to  the  U.  States.  JW- 
ttr  v.  Davis,  1  Littell's  Rep.  71.  The  certificate  of  an  American 
consul  at  a  foreign  port,  where  a  vessel  was  ibroed  in  by  stress  of 
weather,  that  the  ship's  papers  were  lodged  with  him,  is  evidence 
<^th8t  fact,  but  of  no  other.  17.  SUxUa  v.  Jtf&c^eS,  Curcuit  Court, 
Jan.  1811.  Wharton's  Digest,  231.] 

(2)  [See  WxMiffe  t.  Httt,  3  Littell's  Rep.  330,  cited  ante,  Vol.  I. 
p.  181,  ndU  (1).] 

(3)  [The  certificate  of  the  governor  of  a  West  India  island,  ttat* 
ing  that  the  defbadant  had  applied  for  leave  to  XtkR  away  his  cn^ 
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PART  Where  a  parish  hag  pleaded  guilty  to  an  indictment  *for 

IV.         not  repairing  a  highway,  a  certificate,  signed  by  two  ma- 
■  gistrates,  is  received  as  evidence  by  the  Court,  to  advise 

Uiem  to  discharge  the  defendants ;  and  the  (Nractice  is  of 
ancient  date  (u).  It  does  not  however  appear,  that  such 
certificates  have  been  used  as  evidence  before  a  Juiy.  So 
the  Courts,  in  some  instances,  receive  certificates  fi'om  oth- 
er Courts  as  to  particular  laws  and  customs.  The  customs 
of  the  city  of  London  are  ascertained  by  the  Courts  at 
Westminister  by  means  of  a  certificate  by  the  Recorder  of 
London  j(a7).  So,  certificates  aro^  received  frcMn  the  Courts 
in  Wales  as  to  their  practice  (y)> 

It  has  been  held  that  a  certificate  of  the  discharge  of  an 
insojvent  debtor  under  the  stat.  2  Geo.  II.  c.  30^  is  admis- 
sible to  prove  the  discharge  (z). 

4 

Character. 

Here  mav  be  considered  the  proof, — 

1st.  Of  the  moral  character  and  conduct  of  a  person 

in  society. 
2ndly.  Of  an  allegation  that  a  party  holds  an  office, 
or  fills  a  particular  situation. 

Moral  charac-      There  are  three  classes  of  cases  on  which  the  moral  cha* 
tcr  In  society,   faeter  and  conduct  of  a  person  in  society  may  be  used  in 

proof  before  a  Jury,  eachreating  upon  peculiar  and  distinct 

grounds. 
*  365      *  Such  evidence  is  admissible. — 1st.  To  afford  a  j^resump- 

tion  that  a  particular  party  has  or  has  not  been  guilty  oi  a 

criminal  act.    2ndly.  To  affect  the  damages  in  particular 

■ 

Willes's  R.  550 ;  notwithstanding  the  case  of  Jibignye  v.  Clifton^ 
Hob.  313,  contra ;  vide  Vol.  I.  p.  94.  3  Woodeson,  Lecture  53. 
Com.  Dig.  Testmoigne.  1  Pari.  liist.  43. 

(u)  Per  Ashhurst,  J.  in  R.  v.  Mawbev,  6  T.  R.  635.  3  Roll  R.  412. 
Leyton*B  case,  Cro.  Car.  584.  Bnndaits  case,  1  Keb.  256.  2  Kd[>. 
221.    T.  Raym.215.    1  Salk.  358.    1  Str.  688.     [3  Salk.  183.] 

(x)  1  Burr.  251. 

(y)  Cro.  Eliz.  503.     [See  ante,  Vol.  I.  p.  401,  note  (h).] 

(z)  GiUam  v.  SHrrupt  C.  T.  Hardw.  145.  This  statute  has  ex- 
pired. Qu.  as  to  the  provisions  of  the  statute.  It  seems  that  such 
a  certificate  would  not  be  evidence,  unless  it  was  the  original  entry 
of  the  adjudication,  or  an  examined  copy  of  it;  or  unless  it  was 
made  evidence  by  the  express  provisions  of  the  statute. 

— — 1 ■ I -  IT  I  ■  -  _ 

gO|  to  save  the  penalty  of  an  embargo  bond,  and  which  permission 
e  had  refused,  was  allowed  to  be  given  in  evidence.     V.  SMes  v, 
MMM,  Circuit  Qotaty  Jan.  1811.  Wharton's  Digest,  230. 231.] 
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cases,  where  their  amount  depends  upon  the  character  and  .     9ab.t 
conduct  of  any  individual ;  and,  Sidly.  To  impeach  or  con-         ir« 
firm  the  veracity  of  a  witness.  _—_ — — 

Evidence  of  the  character  which  a  person  bears  in  socie- 
ty is  in  many  instances  admfssible^  as  affording  a  presump« 
tion  that  he  did  or  did  not  commit  a  particular  act. 

Where  the  guilt  of  an  accused  party  is  doubtful,,  and  Presumptiird 
the  character  of  the  supposed  agent  is  involved  in  the  ques-  fj^^ccncef 
tion,  a  presumption  of^ innocence  arises  from  his  former 
conduct  in  society,  as  evidenced  by  his  general  character, 
since  it  is  not  probable  that  a  person  of  Known  probity  or 
humanity  would  commit  a  dishonest  or  outrageous  act  in 
the  particular  instance.  Such  presumptions  are,  however, 
so  renpote  from  the  &ct,  and  it  is  frequently  so  difficult  to 
estimate  a  person's  real  character,  that  they  are  entitled  to 
Httle  weight,  except  in  doubtful  cases  (1).  Since  the  law 
considers  a  presumption  of  this  nature  to  be  admissible,  it 
is  in  principle  admissible  wherever  a  reasonable  presump- 
tion arises  from  it,  as  to  the  fact  in  question  ;  in  practice 
it  is  admitted  wherever  4he  character  of  the  party  is  involv- 
ed in  the  issue. 

Formerly,  evidence  of  the  defendant's  ^ood  character,  in  When  e^i- 
criminal  proceedings,  was  admitted  in  capital  cases  only  (a),  *'"**.  *°  ^'*" 
and  that  mfavarem  mta^  but  such  evidence  is  now  admissi- 
ble in  all  cases  of  misdemeanors,  where  the  character  of 
the  defendant  is  in  jeopardy  (6). 

Upon  indictments  for  larceny,  or  fraud  of  any  descrip- 
tion, the  general  character  of  the  defendant  for  *  honesty  «  355 
is  admissible ;  and  where  the  indictment  charges  upon  the  Presumptive  - 
defendant  any  violence  committed  against  the  person  of  an  f  v>(2ence  of 
individual,  or  against  the  public  peace,  evidence  may  be  ''"'®*^*°*** 
adduced  by  him  of  his  general  character  for  humanity  and 
peaceable  conduct.     Such  evidence  is  also  admissible  up- 
on an  indictment  for  a  libel  (c). 

It  is  a  general  rule,  that  evidence  must  be  given  of  the  Usual  quM* 
general  character  of  the  party,  and  not  of  particular  acts  (d),  *"*°** 

(a)  2  St.  Tr.  1038.    R.  v.  Carr^  32  Geo.  II. 

(h)  R.  v.  Harris,  3  St.  Tr.  1088.  ^Ottemey  Otnend  v.  Bouman,  2 
B.  &  P.  5^  0.    [CommanweaUk  v.  Hardy,  2  Mass.  Rep.  317.]        * 

(e)  R.  v.  Harris,  2  St  Tr.  1036.  Evidence  of  character  is  not 
admissible  upon  the  trial  of  an  information  by  the  Attorney  Gene- 
ral in  the  Exchequer,  to  recover  a  penalty.  AUamw  General  v. 
Bwrnian,  Sittings  at  Westminster,  16th  June,  1791.  Cor.  Eyre,  C. 
B.  2  R  &  P.  532. 

(d)  1  T.  R.  754. 


I  H>i       ■■■         »    ■»     ■  ^IM— 


(1)  [The  State  v.  Wells.  1  Coxe^s  Rep.  424.] 
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PART       for  the  presumption  in  fiivour  of  the  prisoner  arises  firom 
lY.         the  general  uniform  tenour  of  his  conduct,  and  not  from 
.  particular  isolated  facts.     The  questions  usually  put  for 
this  purpose  are,  how  long  the  witness  has  known  the  pri- 
soner, and  what  his  general  character  has  been  for  bonea- 
ty,  humanity  or  loyalty,  (according  to  the  nature  of  the 
*   charge)  during  that  period. 

A  prosecutor  cannot  impeach  the  character  of  a  defen- 
dant until  the  latter  has  adduced  evidence  to  supportit  (e) ; 
and  although  such  evidence  is  warranted  in  principle,  it  is 
not  resorted  to  in  practice ;  he  may  cross-examine  the  wit- 
nesses as  to  the  grounds  of  their  belief,  and  as  to  particu- 
lar facts,  and  may  bring  evidence  in  contradiction  to  im-* 
peach  the  general  character  of  the  defendant  ( /*). 
cwa  |iroc«ed-  In  civil  proceedings,  unless  the  character  of  a  party  be 
^'^  put  directly  in  issue  by  the  nature  of  the  proceedmg,  evi-i 

dence  of  his  character  is  not  in  general  admissible  (1). 
Upon  an  ejectment  brought  by  an  heir  at  law  to  set 
*367  aside  the  will,  for  fraud  committed  by  the  defendant,* evi- 
dence of  the  defendant's  good  character  was  rejected  as 
inadmissible  (j^).  And  even  upon  an  information  to  recov- 
er a  penalty  from  the  defendant  for  keeping  frilse  weights, 
such  evidence  was  rejected,  because  the  prosecution  was 
not  directly  for  the  crime,  but  to  recover  a  penalty.  The 
principle  of  this  distinction  is  not  very  intelligible ;  the 
good  character  of  the  defendant  in  a  prosecution  for  keep- 
ing false  weights  can  be  admitted  upon  no  ground,  except 

(e)  B.  N.  P.  296.  In  the  case  of  barretry,  the  prosecator  na^j  ex- 
amine as  to  particular  facts,  for  otherwise  the  case  cannot  be  prov* 
ed ;  bi|t  then  particular  notice  is  resquisite  as  to  the  fkcts  to  be 
proved,    Vin^  Ab.  Evidence,  M.  a.  1. 6.  Per  Page,  J. 

(f)  2  Atk.  339,  Clark  v.  Periam. 

(g)  eoodrigkt  v.  HickSy  B.  N.  P.  994. 

(1)  [In  trespass,  assault  and  battery,  th^  plaintiff  ought  not  to  be 
permitted  to  give  evidence  of  his  seneral  character.  Gtvens  v.  Brad- 
t^,  3  Bibb,  1§5.  In  assumpsit  K>r  money  had  and  received,  the 
defendant  cannot  give  evidence  of  his  general  character,  though  he 
is  incidentally  charged  by  the  evidence  with  committiDga  particu- 
lar fraud:  J^ht$k  V.  GUkison^  5  Ser^.  ^  Rawle,  353.  The  plea  of 
pfobaUe  eause  to  an  action  for  malicious  proaeeution,  does  not  put 
the  plaintiff's  g«neral  character  in  issue.  Gregory  v.  TkowuUy  2 
Bibb,  286.  Where  the  character  of  the  party  is  not  mimediately  in 
issue,  yet  if  he  introduce  evidence  in  support  of  it,  the  opposite  par- 
rr  may  rebut  th^  evidence  by  impeaching  his  general  charaoter. 
Oninnt9  v.  Branden^  5  Day,  260. 

r  Evidence  of  general  character,  derived  from  the  conunon  report 
of  the  neighbourhood,  is  admissible.  Kimmd  v.  Kimmdy  3  Serg.  & 
Rawle,  336.  See  also  Boynion  v.  Kellogg,  3  Mass.  Rep.  192.  iW^ 
i^f*  y.  fifetttwy,  SEspi  C.  236.] 
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that  it  affordg  a  presumption  that  the  fiict  impaled  has  not  part 

been  committed,  and  this  is  the  very  fact  which  is  in  issue  !▼, 
in  the  former  case.  The  eif^t  of  the  distinction  is,  to  make 


the  admissibility  of  evidence  to  prove  a  fact  to  depend,  not  in  civil  pro* 
upon  its  tendency  to  prove  it,  but  upon  the  consequences  ceedingi* 
which  result  from  the  fact  when  proved. 

In  an  action  of  slander,  imputing  dishonesty  to  the  plain* 
tiff,  the  pluntiff  may,  it  seems,  adduce  evidence  of  general 

food  character,  even  before  any  evidence  to  the  contrary 
as  been  given  on  the  other  side,  although  no  justification 
be  pleaded  (A). 

The  principle  of  this  decision  appears  to  be  very  dubi- 
ous. Evidence  of  the  character  of  a  party  when  admissi- 
ble, must  be  so,  either  upon  the  ground  that  it  furnishes  a 
presumption  that  the  party  has  not  been  guilty  of  a  crimi- 
nal act  imputed  to  him.  or,  as  will  be  seen,  with  a  view  to 
damages.  But  where  the  defendant  does  not  justify  the 
slander,  presumptions'  of  innocence  are  out  of  the  ques- 
tion ;  the  defendant  by  his  plea  admits  that  the  imputation 
was  fitlse,  and  therefore  in  strictness,  the  character  of  the 
plaintiff  is  not  involved  in  the  issue,  in  other  words,  the 
presumption  to  be  derived  from  character  tends  only  to 
prove  what  is  already  conceded.  Where  indeed  the  defen- 
dant justifies  the  slander  which  conveys  an  imputation  of 
♦dishonesty,  the  case  may  admit  of  a  very  different  con-  *  368 
sideration,  for  there  the  party  is  charged  with  a  crime,  and 
in  such  a  case,  character  affords  just  die  same  presumption 
ef  innocence  as  if  the  party  had  been  tried  for  the  offence. 
And  next,  although,  as  will  be  seen,  a  defendant  may  in 
some  instances  impeach  the  plaintiff's  character,  or  even 
that  of  a  third  person,  in  order  to  mitigate  the  damages, 
and  where  he  does  so,  it  is  clear  that  the  plaintiff  may,  on 
the  other  hand,  prove  the  goodness  of  his  character,  yet,  in 
general,  a  plaintiff  is  not  allowed  to  adduce  such  evidence 
in  the  first  instance  (t) ;  such  evidence  is  unnecessary  till 
the  character  has  been  impeached,  for  the  law  presumes  a 
person's  character  to  be  good  till  the  contrary  be  proved. 

The  character  of  third  persons  is  also  in  some  instances 
admissible,  as  afifofding  a  presumption  with  respect  to  the 
disputed  fact. 

Upon  the  question  of  illegitimacy,  it  has  been  held,  that 
after  probable  evidence  of  non  access  has  been  adduced, 
evidence  may  be  given  that  the  mother  was  a  woman  of 

0^)  JSSmg  V.  Warwg^  5  Esp.  C.  13. 

(i)  Dodd  V.  MfTii,  3  Qamp.  510.    B&mfidd  v.  Mway,  1  Caap^ 

4eoi 
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FiJiT  bad  character  (k).  So  upon  an  indictment  for  a  rape,  or 
TV.  for  an  attempt  to  commit  a  rape,  general  evidence  is  ad* 
I  missible  to  impeach  the  character  of  the  woman  for  chasti- 

ty and  decency  (/).  And  in  such  a  case  evidence  is  admis- 
sible that  the  woman  has  formerly  been  connected  with  the 
prisoner,  although  it  cannot  be  shown  that  she  has  been 
criminally  connected  with  other  persons  (m). 

General  evidence  to  impeach  the  character  of  a  pro- 
*  369  gecutrix  *  for  chastity,  is  admissible  upon  an  indictment 
for  a  rape,  (1)  or  for  an  assault  to  commit  a  rape,  although 
she  has  been  examined  as  a  witness,  and  has  not  been 
asked  questions  on  cross-examination  tending  to  impeach 
her  character  for  chastity  (n). 
I>*nH*«*  2dly.  In  some  instances  evidence  in  disparagement  of 

character  is  admissible,  not  in  order  to  prove  or  disprove 
the  commission  of  a  particular  fact,  but  with  a  view  to 
damages.  In  actions  for  criminal  conversation  with  the 
plaintiff's  mh^  evidence  may  be  given  of  the  wife's  gene- 
ral bad  character  for  want  of  chastity,  and  even  of  parti- 
cular acts  of  adultery  committed  by  her  previous  to  her 
intercourse  with  the  defendant  (o)  (2).  So  in  actions  for 
slander  and  libel,  where  the  defendant  has  not  justified, 
evidence  of  the  plaintiff's  bad  character  has  also  been 
admitted  {q)  (3). 

(k)  PendreU  v.  Pendrdly  Str.  9^5. 

(I)  Hodgmm^B  case ;  by  a  majority  of  the  Judges  on  a  case  re- 
served, 1812  ;  and  Cor.  Wood,  B.  York  Summer  Assizes,  1812. 
And  see  2  Starkie's  C.  241. 

(m)  Ibid. 

(f»)  IL  V.  (Uarke^  2  Starkie's  C.  241.  The  prosecutrix  is  not  bound 
to  answer  the  question  whether  she  has  had  connection  with  other 
men.    3  Camp.  519. 

(o)  B.  N.  P.  27.  296.  Coote  v.  Berty,  12  Mod.  232.  See  Foulkes 
V.  SeUwayy  3  Esp.  236.  Roberts  v.  MuUton,  Sel.  N.  P.  25.  [See 
lAgon  V.  Ford,  5  Munf.  10.] 

(q)  Ld,  Leicester  v  Walter,  2  Camp.  251.  1  M .  &  S.  284.  Bodri- 
guez  V.  Tadmirty  2  Esp.  C.  720. 


(1)  [Such  evidence  was  admitted  in  7%e  CommanweaUk  v.  Mut" 

Siff  though  it  does  not  so  appear  in  the  case,  as  reported,  14  Mass. 
8p.  387  J 

(2)  [In  an  action  by  a  woman  for  a  breach  of  promise  of  marriage, 
and  for  seduction,  the  defendant  shall  not  be  permitted  to  give  in 
evidence,  in  mitigation  of  damages,  the  general  bad  reputation  of 
the  plaintiff,  as  to  chastity,  which  she  acquired  after  the  seduction. 
BowUon  V.  Kellogg,  3  Mass.  Rep.  189.  But  see  Johnson  v.  Caulkins, 
I  Joiwa.  Cas.  116.    Woodward  v.  BeUamy,  2  Root,  354. 

(3)  [Evidence  of  the  plaintiff's  general  bad  character  is  ftdmiosi* 


k 
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The  grounds  of  admitting  such  evidence  is,  that  a  per-       part 
son  of  disparaged  fame  is  not  entitled  to  the  same  measure         it. 
of  damages  with  one  whose  character  is  unblemished  (r). 


Where  however  the  defendant  justifies  the  slander,  it  DamagM. 
seems  to  be  doubtful  whether  evidence  of  reports  as  to  the 
conduct  and  character  of  the  plaintiff  can  be  receiv- 
ed w  (1). 

(r) V.  jtfhor,  1  M.  &  S.  284.    See  Sruncden  y.  Daicis^  1  M.  &; 

I  S,  286  n. ;  and  tit.  lAhd  if  Slander.    King  v.  Francis,  3  Esp.  C.  116. 

And  see  tit.  Damages — Trespass ;  and  fraison  v.  Christie*  x  B.  &  P. 
224. 

(s)  In  the  case  of  Snowdon  v.  Smith,  (Devon  Lent  Ass.  1811,) 
Cbambre,  J.  rejected  such  evidence  ;  and  the  case  of  the  IToH  of 
Leieeater  v.  fVdlter  being  cited,  said  that  it  did  not  govern  a  case 
like  the  present,  where  the  defendant  justified.  See  1  M.  &  S.  286, 
note  (a).  But  in  the  subsequent  case  of  Kirkman  v.  OxUv^  (cited 
Philljpps,  189,)  Heath,  J.  in  an  action  for  slander  imputing  larceny, 
allowed  the  defendant,  who  had  justified,  to  go  into  evidence  of  the 
plaiiitifir*8  bad  character  in  mitigation  of  damages.  The  latter  deci'^ 
sion  appears  to  be  better  founded  in  principle,  from  this  conaider- 
ation:  u  the  issue  on.  the  justification,  and  the  question  as  to  the 
quantum  of  damages,  were  to  be  tried  separatenr,  such  evidence 
would  clearly  be  admissible  on  behalf  of  the  defendant  after  the 
issue  on  the  plea  of  justification  had  been  decided  against  him ; 
and  if  so,  it  is  difficult  to  say  that  such  evidence  can  be  rejected, 
aithou|[h  both  questions  are  tried  together ;  for  although  the  defen- 
dant gives  evidence  tending  to  prove  his  justification,  he  itf  still 
entitled  to  give  evidence  in  reduction  of  damages,  in  case  the  jury 
*  decide  against  him  on  the  justification.  It  would  be  for  the  Court, 
in  such  a  case,  to  advise  the  jury  to  apply  such  evidence  to  the 
reduction  of  damages  only,  cmd  not  to  consider  it  as  subaidiary  to 
the  proof  of  the  justification. 

ble  in  mitigation  of  damages,  in  an  action  for  slander.  Sawyer  v. 
Eifert,  2  Nott  &  McCord,  511.  Bu/ord  v.  M'Lunp  1  Nott  & 
McCord,  268.  But  evidence  of  a  particular  crime,  of  a  nature  dif- 
ferent from  that  with  which  he  is  charged,  is  inadmissible.  Sawyer 
T.  Eifert,  ubi  sup.  Andrews  v.  Fanduzmr,  11  Johns.  38.  Seymour  v. 
MerriUs,  1  Root,  459. 

In  Foot  v.  Tracy,  1  Johns.  46,  the  court  of  New- York  was  divided 
on  the  question  whether  in  an  action  for  a  libel,  the  defendant  might 
give  in  evidence,  under  the  general  issue,  the  general  character  of 
the  defendant,  in  mitigation  of  damages. 

(1)  [In  the  case  of  Lamed  v.  Buffinton,  3  Mass.  Rep.  553,  Parsons, 
€.  J.  says,  ^  when  through  the  fault  of  the  plaintiff,  the  defendant, 
as  well  at  the  time  of  speaking  the  words,  as  when  he  pleaded  his 
justification,  had  good  cause  to  believe  they  were  true,  it  appears 
reasonable  that  the  jury  should  take  into  consideration  this  miscon- 
duct of  the  plaintiff,  to  mitigate  damages.".  But  in  Alderman  v. 
French,  1  Pick.  19,  Jackson  J.  says,  "  we  do  not  find  this  dictum 
supported  by  any  authority ;  and  think  whenever  such  evidence  is  ad- 
mitted, it  will  be  when  the  defendant,  instead  of  making  it  a  pound 
of  defence  under  the  pretence  of  mitigating  the  damages,  will  admit 
that  be  was  mistaken,  and  thus  afford  all  the  relief  he  can  against 
the  caluimiy  he  has  pvblished."] 
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TMsa  *Aih1  in  an  action  for  a  malicioiu  prosecntion  on  a 

IT.         charge  of  felony,  it  was  held,  that  a  witness  could  not  be 
asked  on  cross  examination  whether  the  plaintiff's  house 


D«mtfM«l  .  had  not  been  searched  on  a  former  occasion,  and  whether 
he  was  not  a  person  of  suspicious  character,  in  order  to 
prove  that  there  was  probable  cause  for  the  charge ;  for  io 
an  action  of  slander,  such  proof  is  given  to  mitigate  the 
damages,  and  not  to  bar  the  action ;  and  such  evidence 
affords  no  proof  of  probable  cause  (/). 

But  it  seems,  that  in  general  a  plaintiff  cannot  go  into 
evidence  of  good  character  to  increase  the  damages,  until 
evidence  has  been  siven  to  impeach  it(l).  The  plaintiff 
in  an  action  for  adultery  with  his  wife,  or  for  the  seduction 
of  his  daughter,  cannot  give  evidence  of  the  good  charac- 
ter of  the  one  or  the  other,  until  the  defendant  has  given 
evidence  to  impeach  it(u),  for  till  the  contrary  appear, 
their  previous  characters  are  presumed  to  be  good,  and 
that  presumption  is  very  forcibly  confirmed  by  the  cooBfr- 
*371  deration  that  the  defendant  *  is  at  liberty,  if  there  be 
ground  for  it,  to  impeach  the  character  by  evidence. 

It  has  even  been  held,  that  where  the  defendant  has 
attempted  to  impeach  the  plaintiff^s  character  on  cross* 
examination  of  his  witnesses,  and  has  palpably  ftdled,  the 

{ilaintiff  cannot  call  witnesses  to  his  own  good  character  {x). 
t  may  be  doubted  whether  this  is  not  carrying  the  general 
rule  too  far ;  such  evidence  is  in  general  inadmissible, 
because  the  law  presumes  that  the  party's  c<Miduct  has 
been  correct  and  proper,  a  presumption  which  is  strongly 
confirmed  by  the  silence  of  the  adversary  upon  the  subject ; 
but  where  he  attempts  to  impeach  the  character  of  the 
party  by  evidence,  the  presumption  from  acquiescence 
ceases.  Besides,  although  the  witnesses  deny  the  facts,  it 
is  very  possible  that  the  insinuation  conveyed  by  the  ques- 
tions, and  the  mode  of  answering  them,  may  have  pro^ 
duced  an  effect  upon  the  Jury  which  ought  to  be  removed.. 
It  has  been  held  in  one  instance,  that  in  an  action  for 
the  seduction  of  a  daughter,  evidence  on  the  part  of  the 
defendant,  in  mitigation  of  damages,  that  the  daughter 

(t)  Ifemam  v.  Carry  Cor.  Wood,  B.  2  Starkie's  C.  69. 

(u)  Bait^iM  V.  Ma$$tu,  1  Camp.  46a    3  Catnp.  519.    [  WiOiaKt  v. 
Clark,  2  Overton's  Rep.  93.} 

(x)  Kingy.  Francis^  3  Esp.  C.  116,  Cor.  Ld.  Kenyon. 


{l)[Ketland  v.  Bi$9et,  Circuit  Court,  Oct.  1804.  Wharton's  Di- 
^est,  25L  ace  But  Id  an  action  for  a  libel,  with  a  plea  <^  justifiea- 
tion,  the  plaintiff  may  give  evidence  of  his  character,  before  it  is 
attacked  by  the  defendant.  Bamaynt  v.  Duane,  Circuit  Court,  ^ril 
1814.ifrM.    SeeGrttnni9v.J^niiefi^cita4«iitap.d66,ii«fe(l>l 
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had  previously  had  a  child  hj  another  man,  did  not  war-       part 
nmt  the  admission  of  general  evidence  of  good  conduct  (y),         iv. 
but  that  the  plaintiff  was  confined  to  evidence  to  disprove  .1.......,.^^ 

the  specific  breach  of  chastity.  And  yet  it  should  seem,  DuntcM. 
upon  principle,  that  as  the  fact  was  offered  in  evidence  by 
the  defendant,  in  order  to  diminish  the  value  of  that  which 
the  plaintiff  had  lost,  and  to  show  that  the  injury  to  his 
feelings  and  his  comforts  was  less  than  might  otherwise 
have  been  presumed,  evidence  was  admissible  on  the  other 
hand  to  show  that  the  subsequent  conduct  of  the  daughter 
*  had  been  correct,  and  to  prove  in  fact  what  degree  of  *  372 
injury  had  been  sustained. 

In  the  subsequent  case  of  Dodd  v.  Abrm  (a),  where  the 
daughter  was  cross-examined,  in  order  to  show  that  in  her 
intercourse  with  the  defendant  she  had  been  guihy  of  ffreat 
indelicacy  and  levity,  evidence  of  good  character  was  lield 
to  be  inadmissible,  no  evidence  of  bad  character  having 
been  given  by  the  defendant.  This  case  it  is  to  be  remark- 
ed, dtffers  essentially  from  the  former,  inasmuch  as  no  evi- 
dence was  given  to  impeach  the  daughter's  character, 
and  consequently  to  dimmish  the  damages,  except  so  fisur 
as  it  arose  out  of  the  very  transaction  itself;  ana  if  that 
were  to  be  a  sufficient  ground  for  the  admission  of  such 
evidence,  it  would  be  admissible  in  every  such  action,  since 
the  very  nature  of  the  action  involves  improper  conduct  on 
the  part  of  the  wife  or  daughter. 

3rdly.  Evidence  offered  to  impeach  the  character  of  a 
witness  will  be  subsequently  considered  (&). 

In  order  to  prove  a  general  allegation  that  a  party  holds  Special  cha- 
a  particular  office  or  situation,  it  is  usually  sufficient  to  '•ct«t«rdiic#. 
prove  his  acting  in  that  capacity. 

In  the  case  of  all  peace-officers,  justices  of  the  peace, 
and  constables,  it  is  sufficient  to  prove  that  they  acted  in 
those  capacities,  even  upon  an  indictment  for  murder  (c). 
And  prior  to  the  statute  11  Geo.  II.  c.  30,  s.  32,  which 
directs,  that  excise  and  custom-house  officers  acting  in  the 
execution  of  their  duty,  shall  be  taken  to  be  such  till  the 
contrary  appears,  evidence  was  admitted,  both  in  criminal 
and  civil  proceedings,  to  show  that  they  were  reputed  offi- 

(y)  Bamfidd  v.  MasMty^  1  Camp.  460.  See  Dodd  v.  MrriSi  3 
Gamp.  519. 

(a)  3  Camp.  519. 

(b)  See  tit.  fFU9te89. 

fej  Per  BuUer,  J.  Berryman  v.  Wiae,  4  T.  R.  966.  €hrdon'B  case. 
Leach,  581.  R.  r.  SluMmf,  hd$ch,  381,  (n).  [Potter  v.  LMer^Z 
Johns.  431.] 
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FiJtT       actual  passing  of  the  money  (/).    Under  th^  same  statute  it 
I?.  is  unnecessary,  in  order  to  satisfy  the  allegation  that  the 

money  was  milled-money,  to  show  that  the  money  was 


Prooi  of  put-     actually  milled,  that  is,  that  it  was  passed  through  a  mill 
ting  o«,kc^      Qj  press  to  be  formed  into  a  plate  of  proper  thickness,  to  be 
cut  into  pieces  for  ^tamping,  it  is  sufficient,  if  the  money 
resemble  genuine    milled-money,  all  money  being  now 
milled  and  not  hammered  (m). 
Scienter.  ju  order  to  show  the  guilty  knowledge  of  the  defendant, 

evidence  is  admissible  that  the  defendant  uttered  other 
base  coin  (n)  to  other  persons  on  the  same  day,  or  perhaps 
on  other  days  near  the  time  of  committing  the  oflfence. 
And  this,  upon  the  general  principle  that  the  conduct  of 
a  prisoner  is  admissible  in  evidence  to  prove  a  guilty  knowl- 
*  379  edge.  In  such  cases,  *  indeed,  where  the  intention  does 
not  appear  from  the  transaction  itself,  it  must  be  inferred 
from  other  facts  and  circumstances.  Such  previous  utter- 
in^s  are  therefore  evidence,  although  they  may  be  in  them- 
selves substantive  offences.  The  whole  demeanoiL  of  the 
prisoner  may  afford  pregnant  evidence  of  his  mind  and  in- 
tention ;  for  it  is  a  general  rule,  that  where  crimes  inter- 
,  mix,  and  one  is  evidence  to  prove  another,  the  Court  must 
go  through  the  whole  detail. 

In  one  instance,  where  a  man  committed  three  burglaries 
on  the  same  night,  which  were  all  connected,  the  prisoner 
having  left  at  one  place  property  which  he  stole  at  another, 
evidence  was  given  as  to  all  three  (o).  There  must  how- 
ever, in  such  cases,  be  such  a  connection  as  to  warrant  the 
inference  of  knowledge  in  the  principal  case.  This  may 
arise,  in  the  case  of  uttering,  from  proximity  of  time,  but 
the  more  detached  in  point  of  time  the  previous  utterings 
are,  the  less  relation  will  they  bear  to  that  stated  in  the  in- 
dictment. The  fact  that  all  the  money  uttered  is  from  the 
same  die,  or  in  the  case  of  uttering  forged  notes,  that  they 

(I)  Wodridge^a  case,  E.  P.  C.  179.  Leach,  S51.  The  prieoner 
there  had  brought  the  coin  to  the  house  of  the  intended  buyer,  to  be 
sold  at  a  certain  rate,  and  had  laid  them  down  upon  the  table  for 
the  buyer  to  count  them  out,  and  she  had  counted  part,  when  the 
officers  entered  and  apprehended  them,  befbre  the  buyer  could  pay 
for  those  selected;  and  it  was  held  that  the  offence  had  not  been 
completed. 

(m)  R.  V.  Bunning,  Leach,  708.  East's  P.  C.  183.  R.  v.  Dorring- 
Urn,  &  iL  v.  LazaribSy  ibid. 

(n)  See  R.  v.  Wylie,  1  N.  R.  99.  It  v.  TaUerwU,  cited  1  N.  R. 
98.    See  tit.  KrunvUdge. 

(o)  Cited  by  Ld.  EUenborough,  R.  v.  fFylie,  1  N.  &.  94.  Upon  an 
Inalctment  for  robbery  in  extorting  money  by  greats,  subsequent 
attempts  are  evidence  to  prove  the  guo  animo.    shnaUi/*s  case. 
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are  all  impressioiiR  from  the  same  plate,  is  important  to       pabt 
comiect  the  utterings,  and  to  indicate  a  guilty  knowledge.         it. 
The  circumstance  that  the  prisoner  at  the  time  of  uttering         . 
had  other  counterfeit  .coin,  (especially  if  it  be  of  the  same  Scienter, 
description  with  that  uttered,)  is  also  evidence  for  the  same 
purpose  (p),  although  not  alleged  in"  the  indictment.     It  is 
howcTer  to  be  observed,  that  (o  make  such  circumstances 
evidence,  there  must  be  a  strong  connection  in  the  subject 
matter. 

Upon  an  indictmcAit  for  forging  and  uttering  a  bill  of  ex- 
change, it  was  held  that  the  prosecutor  was  not  at  liberty 
to  prove  that  a  bank-note  which  was  found  *  in  the  pocket  *  380 
of  the  prisoner  was  forged  (q) ;  other  indications  of  guilty 
knowledge  and  intention,  such  as  the  taking  precautions  to 
prevent  a  quantity  of  base  coin  from  being  injured  by  rub-  ^ 
'bing,  and  uie  possession  of  powder  or  pith  used  to  give  to 
the  base  coin  the  usual  appearance  of  coin  which  has  been 
in  circulation,  are  too  obvious  to^  require  remark. 

The  information  and  proceedings  before  the  magistrate 
are  deemed  the  commencement  of  the  suit  under  the  9th 
section  of  the  stat.  8  &  9  Will.  III.  c.  26,  s.  6,  and  should 
be  produced  (r),  although  the  indictment  be  for  colouring, 
and  the  commitment  be  for  counterfeiting,  if  the  time  be 
materiaL 

In  order  to  oust  the  prisoner  of  his  clergy  under  the  stat. 
15  Geo.  II.  c.  28,  s.  23,  the  record  of  the  former  conviction 
must  be  proved  (5).  And  wherefltfie  second  conviction  is 
in  a  different  county  or  city,  it  il^Kfficient  under  the  9th 
section  of  that  statute  to  produce  a  transcript  containing 
the  effect  and  tenor  of  the  former  conviction  made  by  the 
clerk  of  the  assize,  or  clerk  of  the  peace  of  the  county  or 
city  where  the  first  conviction  was  had. 

And  by  the  stat.  37  .Geo.  III.  c.  126,  s.  5,  such  a  tran- 
script of  conviction  so  certified,  (in  case  of  uttering  coin 
not  current  here),  shall  be  evidence  of  such  conviction  in 
any  other  county,  city,  or  place. 

Collateral  Facts. 

It  has  been  seen,  that  all  facts  and  circumstances  are  Collateral 
admissible  in  evidence  which  are  in  their  nature  capa-  ^*^*"* 
ble  of  affording  a  reasonable  presumption  or  inference 

(p)  Per  Thompson,  B.  1  N.  R.  95. 

(q)  By  Bayley,  J.  Lancaster  Summ.  Ass.  1830. 

(r)  East's  P.  G.  168.  R.  v.  mUaeei 

(s)  R,  V.  RothweU,  Add.  Pen.  St.  122. 
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PART       as  to  the  disputed  fact  (t) ;  and  that  on  the  other  hand, 
lY.         remote   and   collateral   facts,    from   which    no  &ir  and 
*  reasonable  inference  can  be  drawn,  are  inadmissible,  for 


Collateral        they  are  at  best  useless,  and  may  be  mischievous  because 
facts.  they  tend  to  abstract  the  attention  of  the  Jury,  and  fre- 

*381  quently  to  prejudice  and  mislead  them(tt).  It  seems  to  be 
the  province  of  the  Judge  in  the  exercise  of  a  sound  dis- 
cretion, to  discriminate  between  such  facts  as  are  connect- 
ed with  the  issue,  and  such  as  are  merely  collateral. 

It  is  frequently  difficult  to  ascertain  a  priori^  whether 
proof  of  a  particular  fact  offered  in  evidence  will  or  will 
not  become  material,  and  in  such  cases  it  is  usual  in  prac- 
tice for  the  Court  to  give  credit  to  the  assertion  of  the 
counsel  who  tenders  such  evidence,  that  the  fact  will  turn 
*        out  to  be  material. 

The  following  are  instances  where  the  facts  have  been 
held  to  be  insufficient  to  afford  any  inference  as  to  the 
fact  in  dispute. 

The  time  at  which  one  tenant  p^ys  his  rent  is  not 
evidence  to  show  at  what  time  another  tenant  pays  his 
rent  (it). 

A  custom  in  one  parish,  archdeaconry  or  manor,  is  no 
evidence  of  the  same  custom  in  another  (y).  For  in  these 
and  other  such  cases  there  is  no  such  connection  between 
the  fact  and  the  issue  as  to  afford  a  reasonable  inference 
from  the  one  to  the  other.  Where,  on  the  other  hand, 
such  facts  are  by  any  g|^ral  link  connected  with  the  is- 
sue, they  become  evidemb.  Thus,  where  all  the  manors 
within  a  particular  district  are  held  under  the  same  tenure, 
and  the  issue  is  upon  some  incident  to  that  tenure,  the 
«  38i?  custom  of  one  manor  *  is  evidence  to  prove  that  the  same 
custom  exists  in  another  {z). 

Where  the  issue  is  as  to  a  particular  right  upon  a  com- 
mon, evidence  is  inadmissible  of  the  existence  of  such 
right  on  an  adjoining  piece  of  common,  unless  a  connec- 
tion between  them  be  proved,  and  the  right  be  claimed  on 
both  (a).  ( 

(t)  Vol.  I.  p.  17  &  39. 

(u)  Nothing  is  inadmissible  which  is  material  to  the  issue  joined, 
to  proTO  or  disprove  it  (per  Blackstone,  J.  2  Bl.  Rep.  1169).    No 
'  new  matter  foreign  to  the  issue  joined  is  admissible  in  evidence.. 

Per  De  Grey,  J.  2  Bl.  Rep.  1169.    And  vide  Vol.  I.  p.  40,  sec.  xzii. 

(x  Carter  v.  Prykey  Peake's  C.  95. 

ly)  Cowp.  808.    Ruding  v.  AVircfl,  Str.  957.  601.  662.    Fort.  CI. 
Doug.  495.    Unless  the  custom  be  general. 

(z)  Str.  654.    Duke  of  Somerset  v.  France,  3  Keb.  90.  Fort.  41. 
44.    Doug.  495.    Cowp.  808. 

(a)  4  T.  R.  157,  Mmrewood  v.  ffbod. 


COLLATERAL  FACTS.  3g2 

Where  the  question  is  one  of  skill  and  judgment,  evi-       part 
dence  may  be  given  of  other  facts,  which,  although  in         rr; 
other  respects  collateral,  are,  by  means  of  the  skill  and 


judgment  of  the  witness,  connected  with  and  tend  to  elu-  Collateral 
cidate  the  issue  (6).  f*cti, 

A  collateral  fact  is  not  in  general  evidence  to  discredit 
a  witness  (c).  {|ut  where  a  witness  swore  that  a  party  had 
acknowledged  two  instruments  to  have  been  made  by  him, 
evidence  was  adipitted  that  one  of  Uiem  was  forged  {d\* 
So  evidence  of  character  is  in  many  instances  admissi- 
ble (e).  So  collateral  facts  are  admissible  to  prove  inten- 
tion, malice,  or  guilty  knowledge  {f). 
'  In  an  action  tor  a  malicious  prosecution,  a  publication 
by  the  defendant,  on  the  subject  of  the  prosecution,  ii 
evidence  to  prove  the  malice.  So  although  acts  done 
subsequent  to  a  contract  cannot  alter  the  nature  of  the 
contract,  they  may  be  adduced  to  show  what  the  contract 
was,  if  it  be  doubtful  {^g\ ;  therefore,  an  admission  of  a 
debt  by  the  acceptance  ot  bills. of  exchange  by  partners, 
in  payment  of  goods  sold,  is  *  evidence  to  show  the  fact  of  *  383 
a  sale  to  the  partners  (A).  So  where  the  meaning  of  the 
terms  of  an  agreement  is  doubtful,  and  depends  on  custom 
or  usage,  collateral  evidence  is  admissible  to  explain 
them(i).  So,  collateral  evidence  is  admissible  to  show 
the  probability  of  a  surrender  by  a  tenant  for  life,  where 
the  possession  has  long  accompanied  the  recovery  (Ar). 

In  order  to  prove  that  the  acceptor  of  a  bill  of  exchanm 
knew  the  pavee  to  be  a  fictitious  person,  evidence  is  i3- 
missible  to  show  that  the  acceptor  had  accepted  similar 
bills  before  they  could,  according  to  their  date,  have  ar-  * 
rived  from  the  place  of  date  (Z).  And  similar  evidence  is 
admissible  to  prove  that  the  indorsee  had  a  general  autho- 
rity from  the  acceptor  to  fill  up  bills  with  the  name  of  a 
fictitious  payee  (m). 

.  (b)  Tkt  WdU  HoHmut  case,  M.  23  Geo.  III.  M9.  87. 

(c)  See  Vol.  I.  p.  146 ;  and  R.  v.  Wateon,  3  Starkie's  R. 

id)  Rep.  Temp.  Hardw.  311. 

(e)  See  tit.  Character, 

(/)  See  tit.  Coin. 

ig)  SaviUe  v.  RoberUon,  4  T.  R.  790. 

(h)  4  T.  R.  790. 

(i)  See  tit.  CuiUm.  1  Starkie's  C.  910,  Birch  v.  D^i>ey$ierf  4  Camp. 
385.  S.  C. 

(k)  See  9  Saund.  49,  note  (7). 

(0  9H.B.988. 

(m)  Ibid. 

VOL.  n.  43  . 
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CoHM£NCEM£KT  OF  AcTioN.    See  Time* 

Common. 


♦  384 
Appendant 


Common,  or  right  of  common,  is  an  incorporeal  heredita- 
ment which  consists  in  a  profit  which  a  man  has  in  the 
lands  of  another. 

Common  is  chieflj  of  four  sorts,  of  pasture,  piscary,  tur* 
bary,  and  estovers  (n). 

CoDunon  of  pasture,  is  a  right  of  feeding  one's  beasts  in 
another's  land,  and  it  is  either  appendant,  appurtenant,  or 
in  gross  (o). 

*  Common  appendant  is  of  common  right  (p),  and  it  may 
be  claimed  in  pleading  as  appendant^  without  laying  a  pre- 
scription. But  appendancy  implies  a  prescription  (7).  It 
cannot  be  claimed,  except  in  the  lord's  wastes  (r),  for  the 
claimant's  ovm  conunonable  cattle,  levant  and  coticAarU, 
upon  the  land  (5). 
Appuiuoant.  Rights  of  common  appurtenant  to  the  claimant's  land 
are  altoffether  independent  of  tenure ;  they  may  be  claim- 
ed in  ou^r  lordships ;  and  for  cattle  not  commonable,  may 
be  claimed  by  grant  as  well  as  by  prescription^  and  either 

(n)  Finch's  L.  157.    Co.  Litt.  123.    2  Inst  86.    2  BL  Com.  32. 

(0)  Co.  liitt  122.  9  BL  Com.  33.  Common  pur  cause  of  Tici* 
nage  is  not  strictly  a  right  of  common.  It  happens  where  the  inhar 
bitants  of  contiguous  townships  have  usually  intercommoned  with 
each  other,  the  beasts  of  the  one  straying  mutually  into  the  other's 
fields,  without  any  molestation  firom  either.  It  is  a  permissive 
,  right,  intended  to  excuse  what  is,  in  strictness,  a  tre^ass  in  both, 

and  to  prevent  a  multiplicity  of  suits.    2  BL  Com.  S3.    Mturrove 
V.  Cavty  Willes,  322. 

(p)  See  2  Inst  86.  2  BL  Com.  Sa  When  the  lords  of  manors 
originally  granted  out  parcels  of  land  to  tenants,  the  latter  could  not 
plough  or  manure  the  land  without  beasts;  the  beasts  could  not  be 
sustained  without  pasture ;  and  pasture  could  not  be  had  but  in  the 
lands,  wastes,  and  in  the  fallow  lands  of  other  tenants ;  and  therefore 
the  law  annexed  the  right  of  common  as  inseparably  incident  to  a 
grant  of  the  lands  for  commonable  cattle,  t.  e.  beasts  of  the  plough, 
or  such  as  manure  the  ground.    2  BL  Com.  33. ' 

(q)  Hargrave's  note,  2  Inst  122,  a*  n. 

(r)  2  Inst.  85.    1  Rol.  396.    4  Co.  37. 

(s)  Ibid,  and  1  Burr.  320.  A  right  of  common  is  extinguished  by 
unity  of  possession.  A  grant  of  land,  &c.  with  common*  appurte- 
nant, does  not  pass  a  right  of  common  after  the  extinction  by  unity 
of  possession,  although  those  who  have  occupied  the  tenement 
since  the  extinction  have  used  the  common.  ;Ssciu,  if  there  had 
been  a  grant  of  all  commons  used  therewith.  Ciemenia  v.  Lambert^ 
1  Taunt  205.  8e%  ate  Morris  v.  Edgingtan,  8  Taunt.  24.  Post, 
Uff77. 
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for  cattle  hvani  and  catuchant^  or  for  a  stinted  number  not  paat 

hvawt  and  couchant  (t).  it. 
Common  in  gross  may  also  be  claimed  by  either  grant 


or  prescription.  lu  post. ' 

Since  all  these  rights  depend  either  upon  sl' prescription 
or  a  grpnt  (ti)  actually  proved  or  presumed,  much  of  the 
evidence  on  this  subject  is  referrible  to  the  more  general 
heads  of  evidence  of  grants  and  prescriptions.  It  is  ob- 
vious, that  unless  a  grant  can  be  expressly  proved,  such 
rights  must  in  general  be  supported  *  by  evidence  of  *  385 
usage  {xy  No  such  right  of  common  appendant  exists  but 
for  such  cattle  as  are  levant  and  couchant  (y)»  So  many  Le^nncy  and 
are  levant  and  couchant  as  the  land^  to  which  the  common  ^°"^*"^* 
is  appurtenant,  will  maintain  in  winter  (z) ;  and  common 
cannot  be  claimed  as  appendant  to  a  house  without  any 
curtilage  or  land  (a).  And  therefore,  where  a  plaintiff  in 
an  action  for  the  disturbance  of  his  right  of  common, 
claimed  the  right  for  all  commonable  t^a^tle  levant  and 
couchantj  and  it  appeared  that  the  house  of  which  he  was 
the  owner  had  neither  land,  curtilage,  nor  stable,  belong- 
ing to  it,  the  plaintiff  was  nonsuited  (6).  And  therefore, 
although  the  declaration,  or  plea  of  justification,  allege 
the  right  of  common  to  be  appendant  to  a  messuage^  it 
must  be  proved  that  there  is  at  least  .a  curtilage  belong- 
ing to  it,  on  which  the  cattle  may  be  levant  and  covr 
cAaiU(c). 

Where  the  declaration  in  an  action  for  disturbance  of 
the  plaintiff^s  right  of  common  alleged  that  he  was  pos- 
sessed of  a  messtlage  and  land,  with  the  appurtenances, 
and  by  reason  thereof  ought  to  have  common  of  pasture, 
it  wa^  held  .that  he  was  entitled  to  recover  pro  tanto^  al- 
though it  appeared  that  he  was  possessed  of  land  only  (d). 

(t)  4  Burr.  3431.    1  £ol.  401, 1. 15.    Cro.  Jac.  97.    2  Mod.  185. 

(«)  Cro.  Car.  482.    F.  N.  B.  180.    Bac.  Ab.  Common,  A.  2. 

\x)  S«e  12  Vm.  Ab.  T.  b.  18,  pi.  3.    Litt.  R.  295. 

(y)  Bac.  Ab.  Common,  A  2. 

(z)  Per  Coke,  J.  Noy,  30.  1  Vent.  54. 5  T.  R.  46.  fSkakuptar  ▼. 
Ptppin,  6  T.  R.  741. 

(a)  SehohB  v.  Hargrea»es,  5  T.  R.  46;  and  per  BuUer,  J.  Ibid. 
The  cases,  1  Salk.  169.  2  BrownL  101.  Emerton  v.  Sdhfj  2  Ld. 
Raym.  1015.  Noy,  30,  are  consistent  with  this  doctrine,  wr  in  all 
of  them  the  Cojirts  say  that  they  wiU  intend  that  messtiage  or  cot- 
tage includes  land. 

{h)  Schoks  v.  Hargrtaves^  5  T.  R.  46,  by  Ld.  Kenyon,  C.  J. ;  and 
the  Court  of  K.  B.  merwarda  approved  of  the  nonsuit. 

(e)  8ir  W.  Jones,  227. 

(d)  RickeU  v.  Salufey,,^  B.  k,  A.  360. 
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FABT  *  But  in  order  to  prove  that  the  cattle  in  question  are 

IT.         levant  and  couchant,  it  must  be  proved  that  they  are  con- 
nected with  the  land  on  which  they  are  so  alleged  to  be 


Levancyand  hvant  and  couchdnt  (e).  In  the  case  of  a  distress,  those 
eouchancy.  cattle  only  are  said  to  be  levant  ajid  couchant  which  have 
been  there  for  a  space  of  time  long  enough  for  .them  to 
have  lain  down  and  risen  up  again.  But  in  a  case  of  right 
of  common  appendant,  levanof  and  eouchancy  is  merely  a 
mode  of  ascertaining  the  number  of  cattle  wnich  are  enti- 
tled to  the  right  of  conmion  (/). 

The  plaintiff  alleged  a  right  of  common  of  pasture  for 
all  commonable  cattle  levant  and  couchant  on  100  acres  of 
llBuid  in  the  plaintilTs  possession,  part  of  a  certain  common 
field  over  the  said  common  field  when  sown  with  com, 
after  the  com  was  reaped,  gathered,  and  carried  away, 
nntil  the  said  field,  or  some  part  thereof,  was  sown  with 
com.  It  was  held  to  he  supported  by  proof  that  the 
plaintiff  was  a  part-owner,  with  the  defendant  and  others, 
of  a  common  field  upon  which,  as  stated  in  the  allegatTon, 
the  occupiers  turned  their  cattle,  the  number  being  in  pro- 
portion to  the  extent  of  their  respective  lands  within  the 
common  field,  although  such  cattle  were  not  maintained 
upon  the  land  during  winter,  and  although  the  number 
was  in  proportion  to  the  extent,  and  not  the  produce,  of 
the  land  in  respect  of  which  the  right  was  claimed  (£f).  It 
must  also  be  proved  that  the  cattle  are  the  partes  own 
cattle,  or  at  least  that  he  has  a  special  property  in  tnem(A) ; 
and,  in  the  case  of  common  appendant,  that  they  are  com«- 
monable  cattle. 

Where  the  right  of  common   is  claimed  by  an  inha- 

*  387  bitant  ^of  a  particular  place  in  right  of  inhabitancy,  be  can 

claim  such  only  as  are  levant  and  couchant  (k). 

PitturUoM.—      Although  a  plaintiff  in  an  action  for  disturbance  of  his 

7icie,  right  of  common,  whether  against  a  commoner  or  stranger, 

may  declare  upon  his  possession  only  (/),  (for  possession  is 

sufficient  against  a  wrong  doer,)  he  must  on  the  trial  prove 

his  right  of  common  (m),  such  as  he  has  alleged  it  to  be  in 

the  declaration  (rt). 

(e)  1  Will.  Saund.  346,  c.  in  note. 

(f)  See  the  judgment  of  Bayley,  J.     Cheesman  v.  Hardham^  1  B. 
&  A. 706., 

(g)  1  B.  &  A.  706. 

{h)  Bro.  Common,  47.  2  Show.  328.  1  Will.  Saund.  346,  c. 

(k)  1  RoU.  Ab.  396.    1  Will.  Saund.  346,  c.  (3). 

(I)  Saundtrs  ▼.  mUiama,  1  Vent.  319.  Strode  v.  Bkt,  4  Mod.  418. 
fMinsan  y.  Teatdale,  2  Bin.  817.    3  Wik.  278. 

fm)  B,  N.  P.  76.    ]  WiU.  Saund,  346,  (z).  (n)  Ibid. 


Proof  of  da' 
mage. 
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Proof  of  the  uninterrupted  enjoyment  of  a  common  for       part 
twenty  years  will  in  general,  as  in  the  case  of  other  ease-         it. 
ments,  be  evidence  to  raise  a  legal  presumption  of  a  right  ■■ 

by  prescription,  or  at  least  by  grant  (o).  An  enjo}rment 
for  a  shorter  period  may  or  may  not  anord  such  a  presump- 
tion, according  to  the  circumstances  ^hich  support  or  re- 
but the  right  ( p). 

If  the  plaintin  should  unnecessarily  state  his  title  to  the 
right  in  the  declaration,  it  seems,  that  provided  he  prove  a 
title  to  the  particular  right  claimed,  the  variance  will  not 
be  fatal,  for  the  disturbance  is  the  gist  of  the  action,  and 
the  titfe  is  mere  inducement,  and  not  traversable  (7).  In 
mich  an  action  against  a  stranger,  or  against  a  conunoner 
for  depasturing  supernumerary  cattle,  it  does  not  appear 
to  be  necessary  for  the  plaintiff  to  prove  that  he  has  sus- 
tained any  specific  injury ;  for  the  consumption  of  the  grass 
by  the  other  *  cattle  is  in  itself  a  diminution  of  the  right  *  388 
and  profit  of  the  commoner,  and  considered  to  be  sufficient 
proof  of  the  damage  alleged  in  the  declaration  ;  for  if  the 
other  cattle  had  not  been  there,  the  plaintiff's  cattle  might 
have  eaten  every  blade  of  grass  which  was  consumed  by 
the  other ;  besides,  the  law  considers  that  the  right  of  the 
commoner  is  injured  by  the  act,  and  therefore  allows  him 
to  bring  an  action  for  it,  to  prevent  a  wrong-doer  from 
gaining  a  right  by  repeated  acts  of  encroachment  (r). 

It  is  said  to  be  a  general  rule,  that  wherever  an  act  in- 
jures another's  right,  and  would  be  evidence  in  future  in 
favour  of  the  wrong  doer,  an  action  may  be  maintained  for 
the  invasion  of  the  right,  without  proof  of  the  specific  im- 
jury  (s) ;  and  this  has  been  laid  down  by  a  writer  of  autho- 

(0)  See  tit.  Disturbance — Grant-' — Prescription,  Also  2  WilL 
Saund.  175,  d.  Lewis  v.  Price^  Cor.  Wilmot,  J.  Worcester  Spring 
Ass.  1761.  2  Will.  Saund.  175,  a.  Darwin  v.  Upton,  Ibid.  Bealy 
y.  SKaw,  6  East,  214.    Martin  v.  Goble,  1  Camp.  323. 

(p)  Per  Ld.  EJlenborough,  Bealy  v.  Shaw,  6  East,  214.  The 
plaintiff  being  possessed  of  a  house  and  land  in  E.  uses  right  of 
common  in  the  manor  of  W.  for  60  years,  the  common  in  W.  being 
adjacent  to  the  common  in  E.  It  is  a  question  of  fact  for  the  Jury 
to  determine,  whether  the  user  be  referable  to  a  mistake  of  the 
boundary,  or  to  a  legal  right  of  common  in  W.  Hetherington  v. 
Vane,  4  B.  &  A.  428. 

(a)  B.  N.  P.  76.  4  Mod.  424.  Yet  if  the  plaintiff  should  set  out 
an  insufficient  title,  the  declaration,  it  is  said,  would  be  bad.  1  Salk. 
d6a    2  Ld.  Raym.  1230. 

(r)  WeUs  y.  WaUing,  2  Bl.  Rep.  1233.  Hodson  y.  Todd,  4  T.  R. 
71. 

(s)  1  Will.  Saund.  346,  a.  in  note, 


3(li  COMMON^PLEA  OF  JUSTIFICATION. 

FAftT       city  (<)  to  be  a  governing  principle  in  these  cases.    Ab  for 
IF,         instance,  an  action  may  be  maintained  for  fishing  in  the 
mmmm^,..,-^^  plaintiff 's  sevcral  fishery,  although  it  be  neither  alleged  nor 
proved  that  the  defendant  caught  anv  fish  (u)  (1). 

But  if  the  defendant  be  the  lord  of  the  manor  {x)^  or  put 
bis  cattle  upon  the  common  with  the  lord's  license,  the 
plaintiff  must  prove  a  specific  injury  ;  and  it  would  be  iiH 
sufficient  to  show  that  the  cattle  consumed  the  grass,  as  in» 
an  action  against  a  stranger,  without  also  proving  that  there 
was  not  a  sufficiency  of  common  left  in  order  to  support 
the  action,  for  the  lord  is  entitled  to  what  remains  of  the 
grass,  and  may  either  consume  it  by  his  own  catUe*,  or  li- 
cense another  to  depasture  it,  although  in  the  case  of  a 
*  389  stranger,  it  *  seems  to  lie  on  the  defendant  to  show  that  a 
sufficiency  of  common  is  left  for  the  plaintiff  (y). 
Pn>of  ander  A  plea  of  justification,  claiming  a  right  of  common  ap» 

SSonf^*"***'  pendant  for  the  defendant's  commonable  cattle  fcuan^  and 
couchant,  may  be  put  in  issue  by  a  general  replication,  for 
it  is  but  one  entire  tide  (z),  or  tiie  plaintiff  may  specially 
traverse  that  they  were  the  cattle  of  the  defendant  Jevani 
and  cauchdnt  (a) ;  and  in  either  case  the  defendant  must 
prove  that  the  catde  are  his  own,  or  that  he  has  a  special 
{NToperty  in  them  f  i)»  for  a  man  has  no  right  to  use  the  com- 
mon with  the  cattle  of  a  stranger,  or  with  his  own  cattle 
levant  and  eow^ntj  upon  some  other  land,  and  not  upon 
the  land  to  whifth  the  right  is  appendant  or  appurtenant ; 
but  if  he  borrow  cattle  to  compester  his  land,  they  may  be 
pat  upon  the  common,  for  he  has  a  specid  property  in 
them  (c).  And  where  a  man  has  common  appurtenant  for 
a  specific  number  of  cattle  as  appurtenant,  it  mky  be  se- 
vered by  grant  and  converted  into  a  right  of  common  in 
gross. 

ft)  Mr.  Serj.  Williams,  1  Will.  Saund.  346,  a. 

(u)  Patrick  v.  Greenwcof^  Cor.  Lawrence,  J.  Oxford  Spring  Ast. 
1796,  cited  1  Will.  Saund.  346,  ft. 

(9)  See  the  observations  of  Buller,  J.  in  Hoh»an  v.  TWtf,  4  T.  R. 
73;  and  SmM  v.  FtvereU,  2  Mod.  6;  and  1  WiU.  Saund.  346,  ft.  in 
note. 

(y)  See  the  form  of  declaration,  Heme,  125.  2  Mod.  6.  1  Lutw« 
107.    3  Wile.  29a    1  Will.  Saund.  146,  a.    9  Rep.  113,  a. 

(z)  Skinn.  137.    2  Show.  328.    1  Burr.  816. 

fa)  Ibid,  and  BmneU  v.  Beeoe,  Willes,  227. 

(h)  Bro.  Common,  47.    2  Show.  328. 

(c)  Mdliion  v.  Tnvwant  Skian.  137.  F,  N.  B.  180.  Rofl.  Common, 

402, 

■■■■■■     I -  ■    I       1— ^i— 1.*— ^ 

'  (1)  [Se^  Angell  on  Water«iCour8es9  50-^53^] 
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A  plea  claiming  a  prescriptive  u||ht  of  conjmon  for  a  fabt 

certain  number  of  beasts,  generally,  is  not  supported  by  nr. 
eFidence  of  a  right  of  common  of  vicinage  {d). 


Proof  of  a  prescription  limited  by  an  exception  will  not  Varianct. 
rapport  a  general  prescription.  'TtKis,  proof  of  a  prescrip* 
tion  for  all  cattle,  at  all  tunes  of  the  year,  (sheep  only  ex- 
cepliMi  for  a  certain  time),  will  not  support  a  prescription 
claimed  for  all  cattle,  &c.  at  all  times  of  the  year  (e). 

*On  issue  joined,  as  to  a  right  of  common,  the  defendant  •  390 
may  give  in  evidence  a  release  of  the  right  of  common,  al*  Proof  on 
though  he  might  have  pleaded  it  (/)•    Such  a  release  how-  i?*^  ^^  ^* 
ever  will  not  avail  where  the  common  belongs  to  land  which  '^^ 
is  entailed,  and  which  cannot  ^pass  by  release  any  more 
than  the  land  itself  (f).  • 

Upon  issue  taken  in  replevin  <mi  a  replication  by  the  in  reploTla, 
plaintiff,  alleging  a  prescriptibn  for  commonable  cattle  Ze- 
ffani  and  eou^ntj  and  averring  that  the  cattle  in  question 
were  levant  and  eattchantj  the  burthen  of  proof  would  lie  on 
the  plaintiff.  If  in  such  case  the  cattle  have  been  distrain- 
ed oy  a  commoner  (A),  the  plaintiff  will  fail,  unless  he 
proved  some  of  the  cattle  to  be  levant  and  couchant  (i) ;  but 
ne  would  be  entitled  to  a  verdict,  the  prescription  beiiu; 
proved,  if  any  of  the  cattle  were  levant  and  couchanty  aE 
though  others  were  not  so,  for  it  would  come  to  a  question 
<3f  surchaige.  But  if  the  lord  had  distrained,  and  on  the 
trial  of  such  issue  it  appeared  that  some  of  the  cattle  were 
levant  and  cooe&atU,  and  that  others  were  not,  the  issue 
would  be  found  for  the  lord  (i)  ;.  and  so  it  Would  be  in 
trespass  (/)  for  taking  the  cattle.    But  if  in  such  a  case  the 

W'd)  13  Vin.  Ab.  Common,  T.  b.  18.  L.  E.  335,  pi.  37.  13  Hen. 
1. 13.  .  If  the  defendant  justify  under  an  alleged  right  of  com* 
Dion,  and  it  ai>pear  that  the  common  has  been  inclosed  for  twentr 
years,  thejustification  cannot  be  supported.  Crtack  ▼.  WUtMt^  2 
Taunt.  160,  cited  by  Lawrence,  J. 

(e)  Carth.  341. 

(f)  Clayton,  9,  pi.  16.  jjtib'ntofi's  ease. 
(g)VtAd. 

(h)  A  commoner  cannot  distrain  the  surplusage  whef  e  another 
eommoner  puts  more  cattle  on  the  common  than  are  levant  and 
eauehawt  (1  Roll.  Ab.  330.  405,  pi.  5.  Yely.  104.  3  j^lst.  117) ;  and 
etmbUj  he  cannot,  although  some  of  the  cattle  have  not  been  hvani 
mdtsnwhamt.    1  Will  Saund.  346^ <^. 

(i)  1  ITilL  Saund.  346,  d. 

(k)  3  UoU.  Ab.  706,  p.  41.  St^er  ▼.  Men,  1  Brownl.  171.  1 
WaL  Saund.  346,  d. 

(I)  But  fu.  whether  in  such  case  the  commoner  might  not  help 
hiiiMel(  bv  entering  a  noUeproetqui  as  to  the  cattle  which  weroAOt 
leoani  and  wneharU,  and  proceed  for  the  rest. 
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lord  brought  an  action  of  trespass  quare  dautumfregit^  and 
the  defendant  prescribed  for  his  commonable  cattle  levani 
....i..-_^  and  couchant^  and  averred  *  that  he  put  such  his  conunon- 
In  trespass.      able  cattle  levaiU  Rihd^tuchant  into  the  common,  and  upon 
Proof  on  spe-    iggue  taken  it  appeared  that  some  were,  and  some  were  not, 
'^%QI  levant  and  couchant^  the  defendant  would  it  seems,  be  entit- 
led to  a  verdict,  the  }  la.ntiff  having  traversed  the  lecemey^ 
and  cauchancyj  instead  of  new  assigning  the  trespass,  by 
stating  that  he  brought  his  action  for  depasturing  the  com- 
mon with  other  cattle ;  and  this  upon  the  general  princi- 
ple, that  in  trespass  it  is  sufficient  for  the  defendant  to 
prove  that  which  excuses  the  trespass,  although  not  to 
the  extent  of  the  number  y  amount  specified  in  the  decla- 
ration (m).  o 

The  defendant  cannot  give  his  right  of  common  in  evi- 
dence under  the  general  issue  in  trespass  (n). 

It  has  already  been  seen,  that  evidence  of  reputation  is 
admissible  to  prove  customary  rights  where  many  are  in- 
terested (o),  although  such  evidence  be  not  admissible  to 
prove  a  private  prescriptive  right. 

The  ffeneral  rule  is,  that  if  the  issue  be  on  a  customary 
right  of  common,  by  the  establishment  of  which  the  wit- 
ness would  be  benefitted,  he  is  incompetent ;  but  that 
wher^  he  gives  evidence  to  establish  the  private  prescrip- 
tive right  of  another,  he  is  competent  {p).  Thus,  if  the  is- 
sue be  on  a  right  of  common  which  depends  upon  a  cus- 
tom pervading  the  whole  manor,  the  evidence  of  the  com- 
moner is  inadmissible,  because,  as  the  right  depends  upon 
the  custom,  the  record  in  that  action  would  be  evidence  in 
another  action  brought  by  that  very  witness  to  try  the  same 
right  {q)  (1).  In  such  a  case,  although  the  witness  be  not 
*  392  a  partv  to  the  *  action,  yet  he  claims  under  the  same  title 
with  toe  party  whose  witness  he  is,  and  thereby  mediately 

(m)  See  tit.  Trespass ;  ard  2  WilL  Saund.  346,  d. 
(n)  Co.  Litt.  283,  a.    Gil.  Ev.  216. 

(0)  Vol.  I.  p.  60.  Wcekes  v.  Sparks,  1  M.  &  S.  679.  Cartfa.  181. 
For  further  observations,  see  tit.  Custom, 

(p)  3  T.  R.  32,  33.    1  T.  R,  302. 

(q)  Per  Butler,  J.  1  T.  R.  302. 

(1)  [In  trespass  quare  dausum /regit,  where  the  defence  was  that 
the  locus  in  quo  was,  and  had  been  for  sixty  years,  used  by  the  in- 
habitants of  Staten  Island  as  a  free  and  common  fishery ;  an  inha- 
bitant of  the  island  was  held  not  to  be  a  competent  witness  for 
the  defendant.  Jaeohson  v.  Fountedn  ^  a/.  2  Johns.  170.  And  a 
release  by  such  inhabitant  of  his  right  to  the  fishery  will  not  re- 
store his  competency.  UfitL] 
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establishes  his  own  title  (r).  So  whei^  the  issue  was  upon  pakt 
the  question,  whether  the  defendant  was  bound  ratione  te-  it. 
nura  to  repair  a  fence  contiguous  to  a  common  on  which  - 
the  plaintiff  prescribed  for  common  appurtenant,  it  was 
held  that  another  commoner  was  not  a  competent  witness  (t). 
Neither  is  a  commoner  competent  to  extend  the  limits  of 
such  rights  {t).  But  the  same  reason  does  not  apply  where 
common  is  claimed  by  prescription  in  right  of  a  particular 
estate  ;  for  if  A.  haaa  prescriptive  right  of  cpmmon  be* 
longing  to  his  estate,  it  does  not  follow  that  J?.,  who  has 
also  an  estate  in  the  same  manor,  has  the  same  right ;  and 
the  judgment  for  A.  would  not  be  evidence  for  B.  (u).  So 
i{A.  B.  C.  and  D.  claim  common  in  dale,  exclusively  of 
all  other  persons,  and  the  rieht  of  A.  comes  in  dispute,  B. 
may  be  a  witness  to  prove  wl.'s  right  of  common  there,  for 
in  effect  he  charges  himself  by  proving  that  another  has  a 
right  of  common  there  (:r). 

One  who  claims  common  j^r  cause  of  vicinage  is  not,  it 
is  said,  incompetent,  for  this  is  no  interest,  but  only  an  ex- 
cuse for  a  trespass  (y). 

Competency. 

*  The  general  rule  is,  that  all  are  competent  as  wit- 
nessess  who  are  both  able  and  wUling  to  declare  the 
*  truth  (a).  Consequently,  the  circumstances  which  whol-  *  393 
ly  disqualify  a  person  as  a  witness,  are,  1st.  The  want  of 
religious  belief,  -such  as  renders  the  party  incapable  of 
the  obligation  of  an  oath.  2ndly.  Ttie  infamy  of  his 
character  (ft).  3rdly .  A  legal  interest  in  the  result  of  the 
cause.  Perhaps  to  these  thus  disqualified,  ought  toHbe 
added  parties  to  a  cause,  for  although  thev  are  disquali- 
fied by  interest  from  being  witnesses  for  tnemselves,  yet 
this  is  not  the  sole  ground  of  exclusion,  for  if  it  were,  it 
would  follow  that  one  party  might  call  his  adversary  in 

fr)  B.  N.  P.  283 ;  and  see  T%eDuke  of  Somerset  v.  JVanee,  1  Str* 
654. 

(s)  Ansewihe  v.  Shmre^  1  Tauot.  961. 

(i)  Bagshaup  y.  The  Bishop  of  London,  Cor.  Denton. 

(u)  Per  BuUer,  J.  1  T.  R.  303.  ^<  And  yet,**  adds  the  learned 
Judge,  ^<  there  are  cases  which  lay  it  down  as  a  general  rule  that 
one  commoner  cannot  be  a  witness  for  another.** 

(x)  Per  Holt,  L.  C.  J.  in  Hockley  v.  Lamb^  I  Ld.  Raym.  731. 

(y)  B.  N.  P.  385. 

(a)  Suproy  VoL  I.  p.  7%  80. 

(h)  Ibid.  p.  83.  (e)  Ibid.  p.  80. 
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3)^3  COMPETENCY  OF  INFANTS. 

rABT       the  cause  to  give  evidence  against  himself,  which  be  can- 
IV.         not  do.    The  rule  seems,  therefore,  to  be  partly  founded 
,.««....-«««  in  policy  for  the  purpose  of  preventing  perjury,  anH  its 
efiect  will  hereafter  be  more  fully  considered  {d). 

Ist.  Want  of  religious  belief,  as  in  the  case  of  children, 
lunatics,  and  atheists. 
Ofchiidran.  The  testimony  of  a  child  cannot  be  received,  except 

upon  oath,  either  in  civil  or  criminal  cases  (e).  But  there 
is  no  fixed  and  settled  a^e  at  which  a  child  shall  be  ad- 
mitted to  be  sworn  (/) ;  tke  competency  of  an  infant  must 
necessarily  depend  upon  the  degree  of  knowledge  and  un- 
derstanding which  upon  examination  he  is  proved  to  pos- 
sess, rather  than  upon  mere  i^e  (g)  (1). 

In  civil  as  well  as  criminal  proceedings  the  competen- 
cy of  an  infant  is  a  question  for  the  discretion  of  the 
Court. 

In  criminal  cases,  where  a  child  is  to  be  examinedi 
it  is  usual  for  the  Judge  to  examine  as  to  competency, 
*  394  *  before  the  witness  goes  before  the  grand  Jury.  There 
have  been  instances  in  which  a  child  of  the  age  of  nine 
years  has  been  admitted  to  give  evidence  (A)  (2^.  Where 
a  child  has  upon  such  examination  been  found  to  be  in- 
competent, the  Court  has  in  its  discretion  postponed  the 
trial,  in  order  to  allow  time  for  communicating  the  requi- 
site religious  information  and  instruction  to  the  child  (i). 

(d)  See  tit.  Ird&rut — Parties. 

(t)  R.  V.  Brazier,  Leach,  182.    Fost.  70. 

Cf)  1  Ha]e,.302.    2  Hale,  278. 

(g)  3  Hale,  278.    2  Haw.  c.  46.    11  Mod.  228.    Stra.  700.    jR.  v. 
Powelj  Leach,  129. 

(h)  Fo8t.  70.    2  Haw.  c.  46,  s.  160.    1  Brownl.  47.    2  Hale,  278. 
(i)  R.  V.  Murphy,  Leach,  482. 


(1|  rS.  P.  CommanweaUh  v.  HvJUhinmm,  10  Mass.  Rep.  225,  where 
a  chila  under  nine  years  of  age  was  admitted  as  a  witness,  he  ap- 
pearing, on  examination  by  the  court,  to  have  a  sufficient  sense  of 
the  wickedness  and  danger  of  false  swearing.  See  Swift's  Ev.  46, 
ace    A  child  under  fourteen  years  of  aee  is  presumed  to  be  inca- 

Sable  of  giving  evidence,  and  the  fact  of  capacity  must  be  shown. 
The  Staie  v.  Doherhf,  2  Overton's  Rep.  80.  But  a  person  above  the 
age  of  fourteen  years  is  presumed  to  be  competent,  *and  may  be 
sworn  without  a  previous  examination  as  to  his  knowledge  of  the 
nature  and  obligation  of  an  oath,  unless  some  reason  creating  sus- 
picion be  shown.  Den  v.  Vancleve,  2  Southard's  Rep.  589.  See 
18  Johns.  105.] 

(2)  [See  R.  v.  JTefly,  M'Nally,  154,  where  a  child  seven  years  old 
was  received  as  a  witness  in  a  capital  case  in  Ireland.} 
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There  is  no  difference  between  capital  cases  and  misde*       part 
meanors,  a#to  admitting  the  testimony  of  a  child  (A;).  iv. 

A  lunatic  may  be  admitted  to  give  evidence  during  a  ^ 

lucid  interval  (0(1)' 

The  exclusion  of  testimony  on  the  ground  of  the  moral  Jnf»™y*^ 
turpitude  of  the  party  (f»),  and  also  on  the  ground  of  in-^  «»^®'«"*» 
terest  (n),  will  be  subsequently  considered. 

In  all  other  cases  it  seems  that  a  party  is  in  point  of 
law  competent  to  be  sworn  and  examined  as  a  witness. 
Thus,  aliens  still  are,  and  villeins  and  bondmen  were  for- 
merly, held  to  be  competent  (o). 

A  foreigner  may  be  examined  by  means  of  an  inter- 
preter, and  even  a  deaf  and  dumb  person  may  be  exa- 
mined as  a  witness,  if  communication  can  be  made  by 
signs  (o). 

Outlawry  in  a  personal  action  is  no  exception  to  a 
witness,  as  it  is  to  a  Juror  (9).     The  relationship  of  the 
*  witness  to  the  party  for  whom  he  gives  his  evidence  is  *  396 
no  disqualification  (r),  except 'in  the  case  of  husband  and 
wife. 

A  Judge  or  Juror  is  a  competent  witness  («).  A  Judjy^e 
who  has  sat  on  one  trial  may  be  called  as  a  witness  for 
the  defendant,  upon  a  subsequent  trial  (0*  Where  a  Juror 
knows  any  fact  material  to  the  cause,  he  ought  to  be 
sworn,  and  give  evidence  of  it  to  his  fellows  (v). 

Confession.    See  Admission. 

(k)  Per  Raymond,  C.  J.  Stra.  700. 

(I)  Bac.  Ab.  Ev.  A.    d  Hale,  278.    Leach,  507.    [Swia's  Ev.  46.} 

(m)  See  tit  h^amous  Witness. 

(n)  See  tit  hUemt—Busband  $f  Wife. 

(0)  HY.The  Duke  o/MnfM,  13  Etiz.  1  St  Tr.  113.  {2BiniMy, 
165,  per  Tilghman,  C.  J.] 

(p)  JR.  V.  BarOeU,  Leach,  455.  R.  v.  SUele^  Leach,  507.  2  Hale, 
317.   R.  v.  JbneSj  Leach,  120. 

(q)  Co.  Lin.  6.  1  Hale.  303.  38  Hen.  VI.  32,  pi.  2.  2  Roll.  Ab. 
675^  semUe  contra. 

(r)  Co.  Litt  6.  See  tit  Husband  $f  Wife;  supra,  Vol.  L  p.  104; 
tf  «i|/ra,  tit  hiierest.  ^ 

(s)  2  Haw.  c.  46.    Kel.  12.    1  Sid.  133.    2  St  Tr.  384. 

(t)  R.  v.  Oaiet,  4  St  Tr.  40.  85. 

(9)  Ante,  Vol.  I.  p.  449. 

^■■'  '  ■  ■  '- ' ■'"    ' '  

{I)  [A  penon  offered  as  a  witness  may  be  shown  by  testimony 
to  be  nan  compos  mentis ;  and  if  he  be  ^P^ved,  he  must  be  reject^ 
ed.    lAvingdon  v.  Kiersted,  10  Johns.  362.] 
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PiBT  Confidential  Communication. 

IV,  • 

.«...,......«».      The  rule,  that  a  counsel,  solicitor,  or   attorney,  shall 

not  be  permitted  to  divulge  any  matter  which  has  been 
communicated  to  him  in  professional  confidence,  has  al- 
ready been  adverted  to  as  one  that  is  founded  on  the  most 
obvious  principles  of  convenience  (t*).  This  is  the  privi- 
lege of  the  client,  and  is  founded  on  the  policy  of  the  law 
which  will  not  permit  a  person  to  betray  a  secret  which 
the  law  has  intrusted  to  him  (x).  To  allow  such  an  exa- 
mination would  be  a  manifest  hinderance  to  all  society^ 
comnaerce,  and  conversation  (y)  {!). 
1^  With  respect  to  such  commumcations,  the  mouth  of  the 
witness  is  for  ever  sealed,  and  be  cannot  reveal  them  at 
any  time,  or  in  any  proceeding,  although  the  client  be  no 
party  to  it,  however  unprobable  it  may  be  under  the  cir- 
cumstances that  any  injury  can  result  to  him  from  the 

(u)  Vol.  I.  p.  104,  sec.  Ixxrii. 

(x)  B.  N.  P.  284.  Rayner  Read.  111.  9  St.  Tr.  387.  Annedey 
▼.  Eari  o/Anglesea,  8  St.  Tri.  142. 380. 

fy)  Bee  12  Vin.  Ab.  B.  a.  pi.  1. 

(1)  [The  earliest  case  that  has  been  found  on  this  subiect  is  Berd 
V.  Lovelaee^  19  £liz.  Cary*^  Rep.  88,  thus — Thomas  Hawtry  was 
served  with  a  subpoena  to  testify  his  knowledge  touching  the  cause 
In  variance  ;  and  made  oath  that  he  hath  been  and  yet  is  a  solicitor 
in  this  suit,  and  hath  received  several  fees  of  the  defendant ;  which 
beinffinformed  te  the  Master  of  the  Rolls,  it  is  ordered  that  the 
said  Thomas  Hawtry  shall  not  be  compeUe4  to  be  depose4  touching 
the  same ;  and  that  he  shall  be  in  no  danger  of  any  conteippt,  • 
touehing  the  not  executing  of  the  said  process. 

In  Autten  v.  Vesey,  Gary's  Rep.  89,  for  that  it  appeared  £y  cMa". 
niii  that  the  witness  was  solicitor  in  the  same  cause  to  one  of  the 
parties,  he  was  discharged,  and  not  admitted  to  be  examined. 

In  Kdway  v.  Kolway,  Gary's  Rep.  126,  upon  certiJUatt  that  Roger 
Taylor  refused  to  be  examined,  because  he  solicits  the  plaintant's 
cause ;  it  is  therefore  orddkred,  that  the  defendant  shall  examine, 
•  before  one  of  the  commissioners  of  the  court,  the  said  Ro^er  Tay* 
lor  upon  any  interrogatory,  which  shall  not  be  touching  ihe  teereey 
f^thjt  tUUy  or  of  any  other  matter  which  he  knoweth  aa  solicitor  only. 

In  Dm^Ua  V.  Codrinrtonf  Gary's  Rep.  143,  the  plaintant  seeks  to 
have  Master  OKiswortn  exaipined  touching  a  mattel-  in  vari^oe, 
wherein  he  liath  been  of  counsel ;  it  is  ordered  he  shall  not  be  com« 
pelled  by  subpoena,  or  otherwise,  to  be  examined  upon  any  matter 
concemm^  the  same,  wherein  he  ^e  said  Mr.  Oldsworth  was  of 
(Counsel,  either  by  the  indifferent  choice  of  both  parties,  or  with 
either  of  them  by  reason  of  any  annuity  or  fee.  See  also  WUaon  v. 
Orote,  Tothill,  177, 

These  early  decisions  in  obenceir^  thon^  they  seam  to  have 
fMWii  generally  ov^looked,  cpntaia  the  principles  which  are  spi^^ 
at  this  day.] 
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disclosure  {z\  and  although  the  relation  *  of  attorney  and  '  pjat 

client  has  ceased  by  the  dismissal  of  the  attorney  va).  iv. 
The  rule  is  strictly  confined  to  counsel,  solicitors,  and 


attornies^6)  (1).  It  has  even  been  held  at  Nisi  Prius  that  To  what  per- 
where  a  conununication  was  made  to  the  witness  under  8on«theruitM 
the  mistaken  idea  that  he  was  an  attorney,  when  the  fact  ^^  ^  ' 
was  otherwise,  the  witness  was  bound  to  reveal  it(c).  It 
extends  indeed  to  an  interpreter  between  a  client  and  his 
counsel  or  attorney,  for  this  may  be  essential  to  the  conn 
munication  between  the  parties,  and  the  privilege  rests 
upon  the  same  grounds  (a).  But  it  does  not,  it  seems, 
extend  to  a  communication  made  to  an  attorney,  which 
has  been  accidentally  overheard  by  another  witness  (e), 
fiur  this  is  owing  to  the   negligence  of  the  client  him- 

Jz)  JFiUon  v.  Ragtcdl,  4  T.  R.  753.  Per  Buller,  J.  4  T.  R.  759. 
vide  eiiam^  Sloman  v.  Hemtf  2  Esp.  C,  695.  Rex  v.  JVithers, 
%  Camp.  579.  Maddock  v.  Maddock^  1  Ves.  262.  Bishop  of  WinJUm 
^.  Founitr^  2  Ves.  446. 

(a)  R.  v.  Withers,  2  Camp.  578.    [6  Ves.  280.] 

(b)  R.  ▼.  Bwhess  (^Kingston,  l\  St.  Tr. 246.  [MtOs  v.  GriswMy 
1  Root,  383.]  Tbe  principle  [serMe)  does  not  extend  to.  a  letter 
written  by  the  attorney  to  the  client,  and  indorsed  by  the  client. 
Meyer  ▼.  SefUm,  2  Starkie's  C.  274.  Nor  to  a  communication  made 
to^  an  inteipreter  in  tbe  absence  of  the  attorney.  Du  Bam  ▼. 
lAvetU^  Peake's  C.  77.  Nor  to  what  took  place  at  the  execution  of 
a 'deed.  5  Esp.  C.  52.  See  BickntU  v.  Keppett,  I  N.  R.  21.  Nor  to 
an  admission  of  a  debt  made  by  the  attorney  to  the  adverse  party,  - 
1^  direction  of  his  client.  Turner  ▼.  RftiUon,  2  Esp.  C.  474.  Nor 
^  proof  of  identity..  2  D.  &  R.  347. 

But  tbe  rule  is  not  confined  to  communications  made  in  the 
course  of  a  cause,  or  with  a  view  to  a  cause.  Cromack  v.  Heath' 
cote,  2  B.  &  B.  4 ;  Gainsford  v.  Grammar^  2  Camp.  9,  But  extends 
to  all  cases  where  the  party  applies  for  professional  assistance. 
Ibid,  and  6  Mad.  47.  But  not  to  cases  where  the  attorney  is  em* 
ployed  in  matters  which  are  not  professional,  as  in  a  treaty  for  the 
purchase  of  an  estate.  lb.  Tbe  rule  extends  to  facts  which  the  at^ 
torney  becomes  acquainted  with  in  tbe  character  of  sm  attorney, 
although  the  communication  was  not  made  by  his  client.  Rabsiti 
Vm  Kemfy  5  Esp.  C.  52.  Such  as  communications  made  by  third 
p«nons  who  accompanied  tbe  client  when  he  came  to  eoosult  tba 
attorney.  R,  v.  Withers,  2  Camp.  579.  And  to  the  contents  of  a 
written  instrument,  which  he  has  by  delivery  from  his  client.  Brard 
y.  J^ckerman,  5  Esp.  C.  120. 

(e)  FhwKtain  v.  Y<mng,  6  Esp.  C.  lia 

(d)  Madame  Du  Forre's  case,  cited  4  T.  R.  756.    [Peake's  C.  77.] 

(e)  Wtlsan  v.  Rastatt,  4  T.  R.  753. 


{!)  [The  mle  does  not  apply  to  a  scucknt  in  the  office  of  an  at* 
ftornay  or  co^naettor.    Mdrnos  if  oL  ^.  Sotvmum  if  ai.l  Petertf 
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^ART  which  the  attorney  acquired  by  any  other  means  than  by 
IT.  the  confidential  communication  by  the  client. '  Thus,  an 
■■—  attorney  is  compellable  to  identify  the  person  of  his 
client  (r),  to  prove  that  his  client  swore  to  and  signed 
an  answer  in  chancery,  upon  which  he  is  indicted  for 
perjury  («) ;  to  prove  the  execution  of  an  instrument 
oy  his  client,  to  which  he  is  an  attesting  witness  (^); 
to  prove  any  collateral  fact  within  his  own  knowledge, 
independently  of  anjr  professional  communication ;  •  as, 
to  prove  the  hand-v^i'ting  of  his  client  (u) ;  in  an  action 
of  debt  upon  a  b«nd,  to  prove  that  the  consideration 
*  399  »  was  usurious  Ix) ;  to  prove,  where  the  question  is  as  to 
an  erasure  in  a  deed  or  will,  any  facts  as  to  the  state  of  the 
instrument  which  he  knows  independently  of  a  professional 
coqnmunication  by  his  client  (y) ;  or  to  prove  the  contents 
of  a  written  notice  to  produce  papers  (z) ;  in  short,  the  at- 
torney may  disclose  any  matter  except  that  which  has  been 
confidentially  and  professionally  intrusted  to  him  by  a 
client  (a)*  (1) 

^     (t)  R.  v.  Waikinson,  2  Str.  11522.    B.  N.  P.  384.    Cowp.  846. 

(»)  Per  Ld.  Mansfield,  Cowp.  845. 

(t)  Dot  y.  AndrevfSj  Cowp.  846.  Every  man,  by  attesting  an  in- 
strument, pledges  faimeelf  to  come  forward  to  prove  it.  Ibid,  and 
'Ld,  Say  and  SeaU*E  case,  10  Mod.  40. 

(u)  2  Haw.  c.  46,  8.  89. 

(x)  Duffin  V.  Smith,  Peake's  C.  106. 

(y)  B.  N.  P.  284.    1  Vent.  197. 

(z)  Sptncdy  v.  SchvUnhtrg,  7  East,  357,  [and  Mr.  Day's  note  to 
that  case.] 

(a)  It  has  been  said  tbat  it  does  not  extend  to  a  communication 
made  by  a  client  to  his  counsel,  where  it  is  mere  conveyance.  SouDk 
Sta  Company  v.  JoUiffty  cited  2  Atk.  522. 

— % 

(1)  [Where  an  attorney  or  counsellor,  af\er  the  commencement 
of  the  suit  and  without  any  communication  from  bis  client,  acquires 
a  knowledge  of  his  handwriting,  he  may  be  called  iq>on  to  testify 
to  its  identitv.  JohnBon  v.  Daveme,  19  Johns.  134.  An  attorney 
may  be  called  upon  to  prove  the  execution  of  a  deed  entrusted  to 
him  by  his  client,  and  that  it  is  in  his  possession,  so  as  to  entitle  the 
opposite  party,  on  his  refusing  to  produce  it  after  notice,  to  give 
parol  evidence  of  its  contents:  But  the  attorney  cannot  be  com- 
pelled to  produce  such  deed,  nor  to  disclose  its  date  or  contents. 
Brandt  v.  Kleins  17  Johns.  335.  S.  P.  Jackstm  y,  M'F^ffoL  18 
Johns.  330. 

An  attorney  may  give  evidence  that  a  bond  was  lodged  with  his 
client  by  way  of  indemnity,  or  that  bis  client  expressed  himself 
satisfied  with  a  certain  seeurity*-or  any  collateral  facts..  MtuUtv, 
Asvif ,  3  Yeates,  4.  He  may  be  examined  whether  a  note  put  into 
his  hands  to  collect  was  indorsed  or  not.    Baktr  r.  JtnMf  1  Cainas* 

ftep. 
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The  privilege  is  that  of  the  client  and  not  of  the  witness  (b) ,        part 
and  therefore  the  Court  will  interfere  to  protect  the  client,  iv. 

although  the  witness  be  willing  to  betray  his  trust  (c) ;  and  ..— ..i—i^i 
a  Court  of  Equity  has  ordered  such  matter  to  be  expung-  w&yer,  &c« 
ed  (d).  But  the  client  may,  if  he  will,  wave  this  privilege, 
as  he  may  any  other  (e).  And  if  a  counsel  or  attorney  be 
called  as  a  witness  by  his  client,  he  is  not  protected  from 
cross-examination  as  to  the  point  upon  which  he  has  been 
examined  in  chief,  although  it  was  matter  gf  confidential 
communication.  But  such  cross-examination  must  be  con- 
fined to  the  same  matter,  and  must  not  be  extended  to 
other  points  in  the  cause  ( f). 

The  rule  applies,  whetner  the  question  be  asked  upon 
an  examination  in  chief,  or  upon  cross-examination  {g). 

The  course  of  proceeding  in  Mr.  Aylott's  case  is  some- 
what singular.     He  had  been  counsel  for  the  *  defendant,  *  400 
and  being  called  as  a  witness  for  the  plaintiff,  the  Court 
acceded  to  his  request  that  he  might  not  be  sworn  in  the 
usual  way  on  the  general  oaih^  but  only  to  reveal  such  Formoftho 
thinffs  as  he  knew  before  he  was  counsel,  or  as  had  come  °*^' 
to  his  knowledge  since  by  other  persons,  and  the  particu- 
lars to  which  he  was  to  be  sworn  were  specifically  propos- 
ed ;  viz.  what  he  knew  concerning  the  will  in  question  (A). 
Such  a  precaution,  however,  seems  to  arise  out  of  an  ex- 
cessive tenderness  of  conscience.    The  general  obligation 
of  the  oath  to  declare  the  whole  truth,  must,  with  reference 

(h)  B.  N.  P.  284.    Pttries  case,  cited  4  T.  R.  756. 759. 
(t)  4  T.  R.  759.    2  Ves.  jud.  189. 

(d)  Sandford  v.  Kensingtnn,  2  Ves.  jun.  189. 

(e)  PhiU.  Ev.  108. 

(f)  FaiOantY.  Dodemeady  2  Atk.52i. 

(g)  Waldron  v.  Ward,  Style,  449.    12  Viu.  Ab.  B.  a. 

(h)  Sparke  v.  Sir  Hugh  Middkton,  1  Keb.  505,  pi.  68.    12  Vio.  Ab. 
B.  a.  pi.  4. 


Hep.  258.  So  he  may  be  compelled  to  disclose  terms  of  com))ro- 
mise  offered  by  him  to  his  client's  creditors.  M^Tavish  v.  Dunning, 
Anther's  N.  P.  C.  82. 

One  who  had  signed  a  note  as  attorney  for  another,  and  had  af- 
terwards given  bond  for  his  principal  to  prosecute  an  appeal  from 
a  judgment  on  the  note,  was  held  not  to  be  privileged  thereby  from 
ffiving  evidence  for  the  payee  to  prove  its  execution.  Phelps  v. 
Riley,  3  Conn.  Rep.  266.    See  Canxffw.  Myers,  15  Johns.  246. 

An  attorney  or  counsellor  is  not  obliged  to  produce  a  paper,  en- 
trusted to  him  by  his  client,  in  order  that  the  grand  jury  may  in- 
spect it  on  a  charge  of  foi^ery  against  the  client.  Anon.  8  Mass. 
Rep.  370.  The  SUOe  v.  Squirts,  1  Tyler,  147.  R.  v.  Dixon,  3  Bur. 
1687.    See  12  Mod.  341.] 

VOL.  n.  45 
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FART       to  the  subject  matter  and  occasion  of  the  oath,  be 
IV.  rily  understood  to  mean  the  truth,  so  far  as  it  ought  hsgal- 

■  ly  to  be  made  known  (•). 

Exctptiooe.  It  has  been  seen,  that  where  an  informer  makes  a  dis- 

closure to  a  magistrate,  or  agent  of  government,  neither 
the  names  of  the  parties  to  whom  the  information  has  been 
given,  nor  the  nature  of  the  communication  itself,  is  allow- 
ed to  be  revealed  {k). 

A  clerk  attending  on  a  grand  Jury  was  not  allowed  to 
reveal  what  was  given  in  evidence  before  the  inquest,  the 
Xurors  themselves  being «wom  to  keep  secret  all  that  passes 
before  them  (/)(!)• 

Conspiracy. 

Upon  an  indictment  for  a  conspiracy,  the  evidence  is 
either  direct,  of  n  meeting  and  consultation  for  the  illegal 
*  401  purpose  charged,  or,  more  usually,  from  the  very  *  nature 
SSenSu*"***^  ^^  ^®  offence,  is  circumstantial.  It  is  not  necessary  to 
prove  any  direct  concert,  or  even  meeting,  of  the  conspira- 
tors (m).  If  several  persons  meet  from  different  motives, 
and  then  join  in  effecting  one  common  and  illegal  9bject, 
it  is  a  conspiracy  (n). 

A  concert  may  oe  proved  by  evidence  of  a  concurrence 
of  the  acts  of  the  defendant  with  those  of  others,  connected 
together  by  a  correspondence  in  point  of  time,  and  in  their 
manifest  adaptation  to  effect  the  same  object.  Such  evi- 
dence is  more  or  less  strong,  according  to  the  danger,  pub- 
licity, or  privacy  of  the  object  of  concurrence,  and  accord- 
ing to  the  greater  or  less  degree  of  similarity  in  the  means 
ami  measures  adopted  by  the  parties ;  the  more  secret  the 
one,  and  the  greater  the  coincidence  in  the  other,  the 
stronger  is  the  evidence  of  the  conspiracy.    In  general, 

(i)  See  Paley's  Moral  Philosophy.    Book  II.  c.  17. 

(k)  Vol.  1.  p.  106, 7,  sec.  Ixxx.  Oo  the  trial  of  Stone  for  high  trea- 
son (6  T.  R.  527),  Ld.  Grenville  produced  a  letter  of  Jackson's,  a 
co-conspirator,  which  had  been  transmitted  to  him  from  abroad  in 
a  confidential  way,  and  stated  that  be  could  not  possibly  divulge  by 
whom  it  had  been  communicated. 

(I)  Vin.  Ab.  Ev.  38. 

(m)  1  Bl.  R.  392.  401.    R.  v.  Cope,  1  Str.  144. 

(n)  R.  V.  Leei  MS. 

(1)  [In  The  Commonwealth  v.  TUden,  Feb.  1823,  Norftrtk  County 
(Mass.)  it  was  ruled  by  Putnam,  J.  that  the  attorney  for  the  Com- 
monwealtb  could  not  be  called  upon  to  testify  to  what  passed  in  the 
Srsnd  jury^s  room.] 


•• 
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proof  of  concert  and  connection  must  be  given  before  the  PAirr 

prisoner  can  be  affected  by  the  acts  of  others  (o).  nr. 
Where  it  appeared  that  there  was  a  conspiracy  to  levy 


war  in  the  North  Ridins  of  Yorkshire,  and  that  there  was  CiKuroiiantiftt 
at  the  same*  time  a  similar  conspiracy  in  the  West  Riding,  eTid«nce. 
in  which  latter  only  it  took  place,  and  there  was  no  evi- 
dence to  show  that  those  in  the  one  Riding  knew  of  the 
conspiracy  in  the  other,  it  was  held  that  the  former  could 
not  be  implicated  in  the  acts  of  the  latter  (p),  although 
they  concurred  at  the  same  time  to  the  same  object. 

Upon  an  indictment  against  a  card-maker,  his  wife  and 
family,  for  a  conspiracy  to  ruin  another  card-maker,  it  was 
proved  that  each  had  given  money  to  the  apprentices  of  the 
prosecutor  to  put  grease  into  the  paste  which  he  used,  in 
order  to  spoil  the  cards,  it  *  was  objected  that  no  two  of  the  *  403 
defendants  were  ever  together  when  this  was  done ;  but 
Pratt,  C.  J.  said,  that  as  they  were  all  of  one  family,  and 
concerned  in  making  cards,  this  was  evidence  to  go  to  a 
Jury  (9). 

Upon  the  trial  of  an  information  for  a  conspiracy  to  take 
away  a  man's  character,  by  means  of  a  pretended  commu- 
nication with  a  ghostrin  Cock-lane,  Lord  Mansfield  inform- 
ed the  Jury  that  it  was  not  necessary  to  prove  the  actual 
fact  of  conspiracy,  but  that  it  might  be  collected  from  col- 
lateral circumstances  (r). 

Where  the  charge  of  conspiracy  is  in  its  nature  cumula- 
tive, it  may  be  proved  by  evidence  of  repeated  acts :  Thus, 
where  the  charge  was  of  a  conspiracy  by  the  defendants,  to 
cause  themselves  to  be  believed  persons  of  lar^e  property, 
for  the  purpose  of  defrauding  tradesmen,  and  evidence  was 
given  of  their  having  hired  a  house  in  a  fashionable  street, 
and  that  they  represented  themselves  to  a  tradesman  em- 
ployed in  furnishing  it,  as  persons  of  large  fortune,  evidence 
of  a  similar  representation  to  another  tradesman  having 
been  objected  to,  Ld.  Ellenborough  admitted  the  evidence, 
saying,  that  as  it  was  an  indictment  for  a  conspiracy  to 
carry  on  the  business  of  common  cheats,  cumulative  in- 
stances were  necessary  to  prove  the  oflTence  {a). 

Upon  an  indictment  which  charged  the  detendants  with 
a  conspiracy  to  cheat  and  defraud  the  prosecutor,  General 
Maclean,  by  selling  him  an  unsound  horse,  it  appeared  that 

(o)  East's  P.  C.  97. 

(p)  Kel.  19.    East's  P.  C.  97. 

(q)  R.  V.  Cope^  1  Str.  144. 

(r)  H.  Y.  ParwriBy  1  Bl.  R.  39(^. 

(»)  E,  V.  RjoherUki  etheni,  1  Camp.  89J>. 
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PA&T       one  of  the  defendants  (Py well)  had  advertifled  the  sale  of 
IV.         certain  horses,  with  a  warranty  of  their  soundness ;  and 
that  another  of  the  defendants,  upon  an  application  by  the 


Circumstaotiai  prosecutor  at  Pywell's  stables^  stated  that  he  had  lived  with 
evidence^  ^^  owner  of  a  *  horse  then  shown  to  the  prosecutor,  and 
that  he  knew  him  to  be  perfectly  sound,  and,  as  the  agent 
of  Py  well,  would  warrant  him  to  be  sound  ;  the  prosecutor 
purchased  the  horse,  and  discovered,  soon  after  the  sale, 
that  he  was  nearly  worthless.  Lord  Ellenborough  held 
that  no  indictment  in  such  a  case  could  be  maintained  with- 
out evidence  of  concert  between  the  parties  to  effectuate  a 
fraud ;  and  the  defendants  were  acquitted  {t). 
Acteof  c»n-  Where  several  conspire  to  procure  an  employment  under 

•piracfr.  Government  by  corrupt  means,  it  seems  that  a  banker  who 

.receives  the  money  in  order  to  pay  it  over  for  that  purpose, 
becomes  a  party  to  the  conspiracy  (u). 
Actofoneeyi*  Where  several  combine  together  for  the  same  illegal 
therestf  *'"**  purpose,  each  is  the  agent  of  all  the  rest,  and  any  act  done 
by  one  in  furtherance  of  the  unlawful  design  is,  in  conside- 
ration of  law,  the  act  of  all  (x).  {!)  And  as  a  declaration 
accompanying  an  act  strongly  indicates  the  nature  and  in- 
tention of  the  act,  or,  more  properly,  perhaps,  is  to  be  con- 
sidered as  part  of  the  act,  a  declaration  made  by  one  con- 
spirator at  the  time  of  doing  an  act  in  furtherance  of  the 
f;eneral  design,  is  evidence  against  the  other  conspirators, 
t  is  for  the  Court  to  judge  whether  a  sufficient  connection 
has  been  established  to  aflfect  one  person  with  the  acts  of 
others  (y). 

In  Stoned  case  (^),  the  defendant  was  indicted  for  trea- 

^  404  son,  and  charged  with  conspiracy  with  Jackson  to  *  collect 

and  communicate  intelligence  to  the, French  government, 

in  order  to  assist  the  king^s  enemies,  &c.  after  evidepc^ 

(i)  jR.  V.  Pywell  &  others,  1  Starkie's  C.  402. 

(u)  IL  V.  PoUman  &  others,  2  Camp*  233. 

(x)  R.  V.  Stoney  O.  B.  1796. 

(y)  East's  P.  C.  97. 

(z)  6  T.  R.  527.  Note,  in  this  case  Ld.  Kenyon  said  that  ho 
should  have  doubted  as  to  the  admissibility  of  such  evidence  if  it 
had  not  been  sanctioned  by  the  authority  of  the  Judges  who  sat  at 
the  Old  Bailey  on  the  late  tiials  for  treason ;  but  he  afterwards  said 
that,  on  consideration,  he  thought  they  had  done  right  in  admitting 
the  evidence. 

(1)  [Proof  of  an  overt  act  by  one,  in  pursuance  of  a  conspiracy 
by  several,  is  sufficient  to  convict  all.  Collins  v.  CommonwecLUhj  3 
0erg.  &  Rawie,  220.  See  also  ]Sx  parte  BoUman  v.  SucurttootUy  4 
Cranch,  75.  1  Robinson's  Report  of  Burr's  Trial,  21.  2  ibid.  401, 
fr  seq.) 
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bad  been  given  of  a  conspiracy  for  this  purpose,  a  letter  of       fart 
JaduorCi  containing  treasonable  information,  which  had         iv, 
been  ti^nsmitted  to  Ld.  Grenville  from  abroad,  was  admit-  ................. 

ted  in  evidence  against  the  prisoner ;  and  the  case  of  Tht  Acts  of  others, 
jKtiig'  V.  Bowes  &  others  was  cited,  where  BuUer,  J.  upon  when  evidence. 
an  indictment  against  the  defendants  for  a  conspiracy  to 
carry  away  Lady  Strathmore,  had  laid  down  the  same  doc- 
trine (a).  So  in  the  cases  of  murder  and  burglary  the  acts 
of  one  are  frequently  received  agaiift  another  engaged  in 
the  same  design. 

In  fVaison*s  case  (i),  after  evidence  of  a  treasonable 
conspiracy,  to  which  the  prisoner,  who  was  upon  his  trial, 
was  a  party,  it  was  held  that  papers  found  in  the  lodg* 
ings  of  a  co-conspirator,  at  a  period  subsequent  to  the  ap« 
prehension  of  the  prisoner,  might  be  read  in  evidence, 
although  no  absolute  proof  had  been  ^iven  of  their  pre- 
vious existence,  strong  presumptive  evidence  having  been 
adduced  to  show  that  the  lodgings  had  not  been  entered 
by  any  one  in  the  interval  between  the  apprehension  of  the 
prisoner  and  the  finding  of  the  papers  (c).  The  papers  in 
this  case  were  proved  to  be  intimately  and  immediately  con- 
nected with  the  objects  of  the  conspiracy,  as  detailed  in 
evidence.  Upon  the  same  trial,  evidence  having  been  given 
that  a  paper  containing  seditious  questions  and  answers  had 
been  found  in  the  possession  of  a  co-conspirator,  but  had 
*  not  been  published,  the  Court  doubted  whether  the  paper  *  405 
was  sufficiently  connected  by  evidence  with  the  object  of 
the  conspiracy  to  render  it  admissible,  and  it  was  not  read ; 
but  they  held,  that  if  proof  were  to  be  given  that  the  instru- 
ment was  to  be  used  for  the  purposes  of  the  conspiracy,  it 
would  clearly  be  admissible  {d). 

It  seems  however,  on  the  otner  hand,  that  a  mere  gratui- 
tous assertion  inculpating  himself  and  others,  although  made 
by  a  co-conspirator,  would  not  be  evidence  against  any  one 
but  himself.    As  against  himself  it  would  be  evidence,  upon 

(a)  30th  May,  1787.  The  cases  of  The  King  y.  Hardy  and  Tooke, 
O.  B.  1794,  were  also  cited. 

(b)  2  Starkie's  C.  140. 

(c)  But  it  would  be  otherwise,  i^  as  ^n  Hardy's  case,  the  papers 
were  found  in  the  possession  of  persons  afler  the  prisoner's  appre- 
hension ;  those  persons  might  have  obtained  possession  of  them 
after  his  apprehension.    2  Starkie's  C.  141. 

(d)  fFatson^B  case,  2  Starkie's  C.  141.  See  also  R.  v.  Salter,  5 
Esp.  C.  125.  where  the  declarations  made  at  a  meeting  of  persons 
Co  appoint  delegates  were  admitted  to  prove  the  conspiracy,  on  an 
indictment  for  a  conspiracy  to  procure  a  workman  to  be  discharged. 
Bee  (he  Queen's  case,  2  B.  &  B.  310.    Post.  1757. 


— ^ 

^ 
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PAST       tlu^  general  ground  that  any  declaration  or  admission  con- 
IV.         liected  with  the  charge,  whether  oral  or  written,  is  admissi- 
ble in  evidence  against  the  party  who  makes  it  (e) ;  but,  as 


Acu  of  others,  against  another  person,  it  is  no  more  than  the  mere  gratui- 
wbeH'eri-        tous  declaration  of  a  stranger  not  upon  oath. 

Although  in  general,  upon  principles  already  adverted 
to  (y*),  the  act  or  declaration  of  one  man  is  not  evidence 
agamst  another  who  Js  charged  as  a  co-conspirator,  until 
such  a  privity  and  community  of  design  has  been  established 
between  them  as  affords  a  reasonable  presumption  that  the 
act  or  declaration  of  one  is  the  act  or  declaration  of  the 
other,  made  with  his  sanction,  and  therefore  indicating  his 
mind  and  intention ;  and  although  it  follows,  from  mese 
principles,  that  such  a  connection  must  be  estabhshed 
before  the  acts  and  declarations  of  one  man  can  properly 
be  used  as  evidence  to  show  the  designs  of  another,  yet,  in 
some  peculiar  instances,  where  it  would  be  difficult  to 
establish  the  defendant's  privity  without  first  proving  the 
existence  "of  a  conspiracy,  a  deviation  has  been  made  from 
•  406  t^'s  rule,  and  evidence  of  the  acts  and  conduct  of  *  others 
has  been  admitted  to  prove  the  existence  of  a  conspiracy, 
previous  to  the  proof  of  the  defendant's  privity. 

In  Hardy^s  case  {g)y  Buller,  J.  said,  in  an  indictment  of 
this  sort  there  are  two  things  to  be  considered :  first,  whe- 
ther any  conspiracy  exists ;  next,  what  share  the  prisoner 
took  in  that  conspiracy.  But^he  same  learned  Judge  after- 
wards added,  ^'  Before  the  evidence  (that  is,  of  the  conspi- 
racy so  proved  to  exist)  can  affect  the  prisoner  materially, 
it  is  necessary  to  make  out  another  point,  namely,  that  he 
consented  to  the  extent  that  the  others  did  (A)." 
To  proTe  the  The  rule  that  one  man  is  not  to  be  affected  by  the  acts 
cmnh[^  ^^  '  ^^^  declaration  of  a  stranger,  rests  on  the  principles  of  the 
^^  ^*  purest  justice  ;  and  although  the  Courts,  in  cases  of  conspi- 
racy, have,  out  of  convenience,  and  on  account  of  the  diffi- 
culty in  otherwise  proving  the  guilt  of  the  parties,  admitted 
the  acts  and  declarations  of  strangers  to  be  given  in  evi- 
dence in  order  to  establish  the  fact  of  a  conspiracy,  it  is 
to  be  remembered  that  this  is  an  inversion  of  the  usual 
order,  for  the  sake  of  convenience,  and  that  such  evidence 

(e)  See  tit  Mmtssions. 

(f)  Supra,  tit.  Admisnons,  47 ;  if  vid.  infra,  409. 

{g)  Gumey'8  edition,  Vol.  I.  p.  360  to  aG9. 

(h)  See  also  the  observations  of  Eyre,  C.  J.  in  tlie  course  of  the 
same  trial ;  where  he  says,  *'  In  the  case  of  a  conspiracy,  general 
evidence  of  the  thing  conspired  is  received,  and  then  the  party 
Itiefore  the  Court  is  tp  be  affected  for  his  share  of  it." 
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is  in  the  result  material  no  far  only  as  the  aasenf  of  the  a'^xus-  part 

ed  to  what  has  been  done  by  others  is  proved.  it. 
The  case  admits  of  this  illustration : — Suppose  that  a 


witness  overhears  a  conspiracy  actually  entered  into  be*  To  prove  the 
tween  three  persons  whom  he  cannot  identify  ;  if  there  be  ««<»*•.«»  of  a 
circumstantial  evidence  to  prove  that  C,  D.  the  defendant,  ***"*P"*^y* 
was  one  of  those  conspirators,  proof  of  the  conspiracy 
would  first  be  admitted,  and  then  the  question  would  be, 
upon  the  circumstantial  *  evidence,  whether   C.  D,  was  *40t 
one  of  the  parties  who  conspired. 

It  seems,  however,  that  mere  detached  declarations  and 
confessions  of  persons  not  defendants,  not  made  in  the  pro- 
secution of  the  object  of  the  conspiracy,  are  not  evidence 
even  to  prove  the  existence  of  a  conspiracy  (t),  although 
consultations  for  the  purpose  (i),  and  letters  written  m 
prosecution  of  the  design,  but  not  sent(/),'are  admissible. 

Mr.  J.  Buller,  indeed,  in  Hardy^s  case,  considered  mere  Me  e  declara* 
declarations  of  strangers  to  be  evidence  to  prove  the  ex-  *^®°"' 
istence  of  a  conspiracy,  upon  the  ground,  as  it  seems,  of 
necesniy.    There  appears,'  however,  to  be  no  authority  for 
admitting  evidence  in  criminal  cases,  upon  the  plea  of 
necessity,  which,  in  principle,  is  inadmissible. 

The  existence  of  a  conspiracy  is  BLfact^  and  the  declara- 
tion of  a  stranger  is  but  hearsay,  unsanctioned  by  the  two 
great  tests  of  truth.  The  mere  assertion  of  a  stranger  that 
a  conspiracy  existed  amongst  others,  to  which  he  was  not  a 
party,  would  clearly  be  inadmissible ;  and  although  the 
person  making  the  assertion  confessed  that  he  was  a  party 
to  it,  this,  on  principles  fully  established,  would  not  make 
the  assertion  evidence  of  the  fact  asiunst  strangers  (m). 

These  positions  are  illustrated  by  the  following  autho- 
rities: 

In  the  case  of  Lord  Stafford  (n),  evidence  was  first  given 
of  a  general  conspiracy,  before  any  proof  of  the  particular 
jMirt  which  the  accused  took  in  that  conspiracy.     *  And  a  *408 
Similar  course  was  adopted  upon  the  trial  of  Lord  Lovat  (o). 

In  Lord  JVUliam  RusseP^  case(|7),  Lord  Howard  was 

(%)  Infra,  409,  410. 

(k)  Ld.  RuasePa  case  ;  and  see  the  observations  of  Buller,  J.  in 
Harihf*a  case,  upon  that  case. 

ft)  Infra,  410. 

(m)  It  mi^ht  possibly  be  different  if  the  liability  of  it  depended 
upon  that  ofthe  party,  who  made  the  admission.    See  p.  47,  48. 

(n)  32  Car.  IL  3  St.  Tr.  101. 

(o)  19  Geo.  II.  9  St.  Tr.  616. 

(p)  35  Car.  II.  3  St.  Tr.  306. 
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PART       permitted  to%o  into  evidence  of  a  conversation  betw^n 

IT.         himself  and  Ld.  Shaftesbury,  as  to  the  number  of  forces 

'  which  he  had  in  readiness,  and  (as  observed  by  Mr.  J. 

Actstoprovea  Buller)  the  Chief  Justice  repeated  this  to  the  Jury  as  evi- 

conspiney.      dence  of  a  cofuulty  but  not  as  affecting  Lord  Russel. 

In  Hardy*%  case,  upon  an  indictment  for  high  treason  in 
conspiring  the  death  of  the  king,  it  was  proved  that  Thel* 
wall,  (who  was  indicted  for  the  same  offence,  but  was  not 
upon  his  trial),  and  the  prisoner,  were  both  members  of  the 
Corresponding  Society.  Evidence  was  admitted  to  prove 
that  Thelwall  brought  a  paper  with  him  to  a  printer,  and 
desired  him  to  print  it,  on  the  around,  that  both  being 
members  of  the  society,  (of  which  the  prisoner  was  secre- 
tary), and  the  paper  having  been  produced  by  one  of  them, 
it  was  evidence  to  prove  a  circumstance  in  the  conspiracy, 
although  whether  it  would  ultimately  be  so  brought  home 
to  the  prisoner,  that  he  should  be  responsible  for  the  guilt 
of  publishing  it,  might  be  another  question  (o). 

in  the  same  case,  it  was  proposed  to  read  a  letter  writ- 
ten by  Thelwall  to  a  private  friend,  containing  several  of 
the  addresses  of  the  society,  and  three  of  the  Judges  (r)w 
were  of  opinion  that  the  evidence  wais  inadmissible,  since 
the  letter  amounted  to  nothing  more  than  a  declaration,  or 
mere  recital  of  a  fact,  and  did  not  amount  to  any  transac*^ 
tion  done  in  the  course  of  the  plot,  for  the  furtherance  of 
the  plot ;  it  was  a  sort  of  confession  by  T.,  and  not  like  a 
*  409  fact  done  by  him,  as  *  in  carrying  papers  and  delivering 
them  to  a  prmter,  which  would  be  a  part  of  the  transaction. 
Two  of  the  Judges  («)  were  of  opinion  that  the  evidence 
was  admisible,  on  the  ground  that  every  thing  said,  and 
a  fortiorij  every  thing  done,  by  the  conspirators,  was  evi- 
dence to  show  what  me  design  was. 

In  the  same  case,  it  was  proposed  to  read  a  letter  written 
by  Martin  in  London,  and  addressed,  but  not  sent,  to  Mar- 
garet in  Edinburgh,  (both  being  members  of  the  Corres- 
ponding Society.,)  on  political  subjects  calculated  to  in- 
flame the  minds  of  the  people  in  the  NortJi.  Eyre,  C.  J. 
was  of  opinion  that  this  letter  was  not  admissible  in  evi- 
dence, being  in  the  nature  of  a  confession  only,  and  there- 
fore not  evidence  against  any  but  the  party  confessing ; 
two  of  the  Judges  (^),  agreed  that  a  bare  relation  of  facts 
by  a  conspirator  to  a  stranger  was  merely  an  admission 

(q)  Per  Eyre,  C.  B.  to  which  the  other  Judges  assented. 
(r)  Eyre,  C.  J.  M acdonald,  C.  B.  and  Hotfaam,  B. 
(9)  Buller  and  Grose,  J*. 
(t)  Macdonald  and  Hotham,  B. 
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which  might  affect  himself,  but  which  could  not  affect  a       fart 
conspirator,  since  it  was  not  an  act  done  in  the  prosecution         it. 
of  that  conspiracy,  but  that  in  the  present  instance  the  _...,.....^ 
writing  of  a  letter  by  one  conspirator,  having  a  relation  to  Acts  to  prove  & 
the  subject  of  the  conspiracy,  was  admissible,  as  an  act  to  conspiracy. 
show  the  nature  and  tendency  of  the  conspiracy  alleged, 
and  endeavoured  to  be  proved  as  the  foundation  for  awct- 
ing  the  prisoner  with  a  share  of  the  conspiracy. 

Buller  J.  was  of  opinion,  that  evidence  of  conversationef 
and  declarations  by  parties  to  a  conspiracy  were  in  general, 
and  of  necessity,  evidence  to  prove  the  existence  of  the 
combination ;  Grose,  J.  was  of  the  same  opinion,  but  added, 
that  he  considered' the  writing  as  an  act  which  showed  the 
extent  of  the  plan. 

Upon  the  last  point,  it  is  observable,  that  of  the  five 
learned  Judges  wno  gave  their  opinions,  three  of  them 
*  considered  the  writing  of  the  letter  to  be  an  act  done ;  *410 
and  that  three  of  them  declared  their  opinion,  that  a  mere 
declaration  or  confession,  unconnected  with  any  act,  would 
not  have  been  admissible. 

In  the  case  of  Home  Tooke,  who  was  afterwards  tried  -c 
upon  the  same  indictment,  the  draught  of  a  letter  intended 
to  have  been  sent- by  Hardy,  in  answer  to  a  letter,  as  secre- 
tary to  the  Corresponding  Society,  and  found  in  his  posses- 
sion, was  admitted  in  evidence  («). 

Upon  the  same  trial,  a  letter,  purporting  to  have  been 
written  by  the  secretary  of  a  society  in  Sheffield,  and  adr 
dressed  to  t^  prisoner,  the  secretary  of  the  London  Cor- 
responding 4pciety,  but  found  in  the  possession  of  Thel- 
wail,  another  member  of  the  society,  who  also  acted  as 
a^ent  for  the  society,  was  admitted  in  evidence  {x)  without 
dissent. 

Upon  an  indictment  against  the  defendcmts,  who  were 
journeymen  shoemakers,  charging  them  with  a  conspiracy 
to  raise  their  wages,  evidence  was  admitted  of  a  plan  for  a 
combination  of  journeymen  shoemakers,  formed  ai^d  printed 
several  yeanr  before ;  and  it  was  proved  by  a  witness,  who 

(u)  O.  B.  1794. 

{x)  'Hardy^s  trial,  by  Gurney,  voL  I,  412,  413.  See  also  Lord 
Bllenborough's  observations,  11  East,  584,  Post.  tit.  Trespass^  1450. 

Where  part  of  a  correspondence  between  two  defendants,  indict- 
ed for  ationspiracy  to  demiud  the  prosecutor  on  the  sale  of  an  annu- 
ity, had  been  read  upOa  the  trial,  against  the  party  on  trial,  whose 
defence  was  that  he  had  been  deceived  by  the  other  party,  it  was 
held  that  the  whole  of  the  eorrespondence  previous  to  the  consume 
mation  of  the  purchase  was  admissible,  but  not  the  subsequent  part, 
it.  V.  ^i^^oci,  1  D.  &  R.  6J. 

VOL.  II.  46 
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PAiiT       was  a  party  to  the  association,  that  he  and  others  acted 

IT.         upon  the  rules  and  regulations  so  proved  in  executifMi  of 

,  the  conspiiacy ;  and  Uiis  evidence  was  'admitted  by  Ld. 

ActstoproTta  Kenyon  as  introductory  to  the  proof  that  the  defendants 

conspiracy,      were  members  of  the  society,  and  equally  concerned ;  but 

he  stated,  that  this  would  not  be  evidence  against  the 

defendants  until  it  was  proved  that  they  were  parties  to  the 

conspiracy  (y). 

Where  one  of  several  charged  with  a  conspiracy  has^ 
been  acquitted,  the  record  oi  acquittal  is  evidence  for 
another  defendant  subsequently  tried  (z). 
*  411  *It  seems  to  make  no  difference  as  to  the  admissibility 
of  the  act  or  declaration  of  a  conspirator  against  a  defen- 
dant, whether  the  former  be  indicted  or  not,  or  tried  or  not, 
with  the  latter,  for  the  making  one  a  co-defendant  doesnbt 
make  his  acts  or  declarations  evidence  against  another, 
any  more  than  they  were  before ;  the  principle  upon  which 
they  are  admissible  at  all  is,  that  the  act  or  declaration  of 
one  is  that  of  both  united  in  one  common  design,  a  princi- 

Ele  which  is  wholly  unaffected  by  the  conskteration  of  their 
eing  jointly  indicted. 

Neither  does  it  appear  to  be  material  what  the  nature  of 
the  indictment  is,  provided  the  offence  involve  a  conspira- 
cy. Thus,  upon  an  indictqient  for  murder,  if  it  appeiared 
that  others,  together  with  the  prisoner,  conspired  to  perpe- 
trate the  crime,  the,  act  of  one  done  in  pursuance  of  that 
intention  would  be  evidence  against  the  rest  (e). 

Evidence  is  admissible  of  a  conspiracy  eimti  before  or 
after  the  day  laid  in  the  indictment  (a).  w 

CoQgpirmcy  to  UpoQ  the  trial  of.an  indictment  for  a  conspiracy  to  marrjr 
nariypaapert.  a  poor  couple  in  order  to  charge  a  parish,  it  must  be  proved 
that  the  husband  is  unable  to  maintain  himself  and  his  fe<- 
mily  ;  and  it  is  not  sufficient  to  show  that  he  was  a  ser- 
vant employed  in  husbandry  ^6).  An  averment  that  J.  8^ 
is  now  legally  settled  in  a  particular  parish,  is  supported  by 
evidence  ^at  he  was  settled  there  shortly  before  the  find- 
ing of  the  indictment  (c).    It  has  been  said,  that  it  is  ne- 

(y)  JR.  V.  Hammond  &  WMy  2  Esp.  C.  718. 

(%)  IL  V.  Hamt  Tbofte,  O.  B.  1794.  In  this  case  it  was  held,  that 
during  the  same  sittings,  the  indictment  itself  with  the  officer*8 
notes,  are  evidence,  wiUiout  the  record  formaliy  drawn  up. 

(t)  Bee  6  T.  R.  538. 

(a)  R.  ▼.  Chamock  9f  Keys,  4  St.  Tr.  570. 

(h)  1  Esp.  304  $  and  per  Ashhurst,  J.  indictments  which  hav« 
been  sustamed  for  injuries  of  this  nature  have  been  for  procuring  a 
marriage  where  the  man  was  a  pauper,  and  actually  chargeable. 

(e)  R.  V.  Tanner  tfol.  1  Esp.  304. 
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eessary  to  *  show  that  the  marriage  was  against  the  will  of  paat 

the  parties  {d).  it. 
Bailer,  J.  held,  that  the  procuring  the  marriage  by  the 


•'ii' 


gift  of  money  was  insufficient  without  proof  that  some  To  marry 
threat  or  contrivance  was  used  for  the  purpose  (e),  and  that  paupers. 
it  was  against  their  consent. 

In  the  case  of  Ld,  drey  and  others,  who  were  tried  upon  Proof  at  to  tht 
an  information  which  charged  them  with  conspiring  and  ""•"•  "••^' 
intending  to  ruin  Lady  Henrietta  Berkeley,  a  virgin,  un- 
married, and  within  the  affe  of  eighteen  years,  she  being 
under  the  custody,  &c.  of  the  Earl  of  Berkeley^  her  fa- 
ther, and  with  soiicitin£  her  to  desert  her  father,  and  com- 
mit whoredom  and  adultery  with  Ld.  Grey  ;  and  which  al- 
so chai'ged,  that  in  prosecution  of  such  conspiracy,  they 
took  away  the  Lady  Henrietta  at  night  from  her  father's 
house  ana  custody,  and  against  his  will,  the  defendants 
were  found  guilty,  although  there  was  no  proof  that  any 
force  was  used,  and  although  it  appeared,  on  the  contrary, 
that  Lady  Henrietta,  who  was  examined  as  a  witness,  con- 
curred in  the  measures  which  were  taken  for  her  remov- 

'he  wife  of  one  co-defendant,  in  a  case  of  conspiracy,  is  Compatenqr. 
not  a  competent  witness  for  another  defendant,  since  an 
acquittal  of  the  other  defendants  would  occasion  the  ac- 
quittal of  her  husband  {g)  (2). 

Where  the  indictment  alleged  that  A.  B.  C.  and  D.  variance, 
^conspired  together  to  obtain  to  the  use  of  them,  the  said  *  413 

(d)  4  Burr.  2106.  In  R.  v.  Edwards  (8  Mod.  320),  this  offence 
seems  to  have  been  considered  as  indictable  on  the  ground  of  con- 
spiracy only  ;  but  in  R.  v.  Tarrant  (Burr.  2106),  an  information  was 
granted  against  a  single  overseer. 

(e)  JR.  V.  FoufUr  if  othtrSf  East's  P.  C.  461.    See  Stark.  Crim. ' 
Plead.  685, 6. 

(f)  JLy.LiL  Grey  ifoihera.  East's  P.  C.  460.    3  St.  Tr.  519. 

(g)  R.  V.  Lockyer  8f  o&^ers,  Cor.  Ld.  Ellenborough,  5  Esp.  C.  107.' 
3  £ra.  1005.  As  to  the  competency  of  a  person  convicted  of  a 
conspiracy,  see  tit.  Infamous  WUn/tMs. 

(1)  [On  an  indictment  for  a  conspiracy  in  inveigling  a  young 
ffirl  from  her  mother's  house,  and  reciting  the  marriage  ceremony 
between  her  and  one  of  the  defendants,  a  subsequent  carrying*  her 
off,  with  force  and  threats,  aAer  she  had  been  relieved  on  habeas 
eorpuSf  was  allowed  to  be  given  in  evidence.  CommonweaUh  v. 
Bevice  ^  oJ.  2  Yeates,  114.] 

(2)  [Swift's  Ev.  92.  ConmmweaUh  v.  Eadand  iftd.l  Mass.  Rep. 
15.  ace.  But  in  South  Carolina,  where  father  and  son  were  indict- 
ed  for  miirder — ^the  father  beinff  charged  with  having  given  the 
mortal  wound,  and  the  son  with  having  been  present,  aiding  and 
assisting-— on  the  separate  trial  of  the  father,  (who  was  first  tried), 
the  son's  wife  was  held  to  be  a  cbn^tetent  witness  for  the  defen- 
dant.   The  State  v.  Anthony,  1  M'Cord,  285.] 
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FABT       A.  B.C.  and  i>.  and  certain  other  persons  to  the  jurors  an* 

IV.         known,  a  sum  of  money  for  procuring  an  appointment  un* 

— i......  der  government,  the  evidence  negatived  X).'s  knowledge 

v&riBDce.        that  C.  was  to  have  any  part  of  it ;  the  money  having  been 

lodged  in  his  hands,  to  be  paid  over  to  J?.,  it  was  held, 

#  that  the  avetment  as^  to  the  application  of  money  was  ma* 

terial,  and  that  as  to  D.,  the  conspiracy  was  not  proved  bs 

laid  (A). 

Where  the  indictment  charged  a  conspiracy  to  prevent 
masters  from  taking  into  their  employment  any  apprenti- 
ces, and  the  evidence  was,  that  the  defendants  attempted 
to  prevent  the  masters  from  taking  any  apprentices  in  ad- 
dition to  those  which  they  then  had,  it  was  held  that  the 
indictment  was  sufficiently  supported  by  the  evidence, 
since  the  effect  was  to  prevent  the  masters  from  taking 
any  apprentice  into  their  service,  as  alleged  in  the  indict- 
ment (t). 

Where  on  an  indictment  for  a  conspiracy  against  A.  B* 
and  C,  C  called  a  witness,  and  examined  him  as  to  a 
conversation  between  himself  (C)  and  A.^  it  was  held  that 
the  counsel  for  the  prosecution  were  at  liberty  to  examine 
as  to  other  conversations  between  A.  and  C,  although 
they  tended  chiefly  to  criminate  wS.,  who  had  called  no 
witnesses  (i). 

Constable, 

The  regular  propf  that  A,  B.  is  a  constable,  is  by  the 
production  and  proof  of  his  appointment,  and  swearing  at 
1 414  the  court- leet,  or  by  justices  of  the  peace  (1)  (1)  *on  de- 
fault of  an  appointment  by  the  leet  (m).  It  has  however 
been  seen,  that  even  on  a  trial  for  murder,  evidence  that  a 
party  has  acted  as  la.  constable  is  evidence  to  prove  that  he 
is  one  (n). 

fli)  R.  V.  PoUman,  2  Camp.  231. 

(i)  R,  V.  Ftrgnson  and  Edge^  2  Starkie*s  C.  489.  See  further^ 
Variance;  andl  Esp.  C.  ^.  [CamnumweaUh  v.  Ward  fy  al.  I 
Ma3s.  Rep.  473.] 

(k)  R.  V.  KroehlZf  oikers,  2  Starkie's  C.  343.  ^.  whether  in  such 
pase  a  counsel  would  be  entitled  to  address  the  J  ury  in  reply. 

(I)  See  the  stat.  13  &  14  Car.  11.  c.  12,  s.  15.  2  Haw.  B.  2,  c.  10, 
a.  37.  2  Str.  1149.  1  Bac.  ^h.  439.  The  wardraote-book,  con- 
taining the  entry  of  the  election,  should  be  produced.  UnderhiU  v. 
WUta,  3  E8p.-C.  56. 

(m)  Haw.  B.  2,  c.  10,  s.  49. 

(n)  Supra,  tit.  Character,    R.  v.  Gordofiy  Leach,  581.    Berryman 

(1)  rSee  Wood  v.  Peake,  8  Johns.  69.  MUer'a  case,  1  Browne's 
Itep.  349.  Chambers  v.  Thomas,  1  Littell's  Rep.  268.  3  Marsbt 
^.    Johnston  V.  Wilson  if  al.  2  N.  pamp.  Rep.  202.} 
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Where  a  constable  acts  under  a  warrant  from  a  magis^       part 
trate,  it  seems  that  he  ought  to  keep  the  warrant  for  his         iy« 
own  justification  (o). 

Conviction. 

For  the  proof  of  a  conviction  see  Vol.  I.  p.  251,  sec.  xc. 

For  the  effect  of  a  conviction  in  proof,  as  a  judgment, 
see  Vol.  I.  p.  225,  sec.  Ixxv  ;  and  see  also  below  tit-  Justi- 
ces. 

A  conviction  is  no  evidence  in  a*  collateral  proceeding 
for  the  party  on  whose  evidence  it  has  been  obtained,  af 
thopgh  his  name  does  not  appear  on  the  face  of  it  (p)  ;  nor 
IS  it  evidence  to  contradict  the  witnesses  in  a  collateral 
proceeding,  by  showing  that  they  had  before  given  a  dif- 
ferent accoiyit  before  the  committing  magistrate  (q). 

Upon  summary  proceedings  before  magistrates,  they  are 
placed  in  the  situation  of  a  Jury,  and  the  degree  of  credit 
to  be  attached  to  the  evidence  is  for  their  consideration 
and  judgment.  Since,  however,  the  proceedings  before 
them  are  usually  of  a  criminal  and  penal  nature,  and  as 
they  are  substituted  for  a  Jury  of  12  men,  who  must,  in  or- 
der to  convict,  have  all  been  satisfied  *by  the  evidence  of  *  415 
the  criminality  of  the  defendant,  the  evidence  ought  to  be 
iiilly  satisfactory,  and  convincing  to  the  mind  and  con- 
science of  the  magistrate,  before  be  pronounces  the  party 
to  have  been  guilty.  If  any  reasonable  doubt  exist  in  his 
mind,  the  party  charged  is  entitled  to  the  benefit  of  that 
doubt.  Such  cases,  it  is  to  be  recollected,  differ  very  ma-> 
terially  indeed  from  those  where  mere  civil  rights  are  con- 
cerned, and  where  the  mere  preponderance  of  evidence  may 
be  sufficienf  to  decide  the  question  (r). 

In  point  of  law,  the  evidence  will  support  a  conviction 
by  a  magistrate,  if  there  was  such  evidence  before  him  as 
would  have  been  sufficient  to  have  been  lefl  to  a  Jury.  If 
such  evidence  appear  on  the  face  of  a  conviction  remo^^ 
into  the  Court  of  King's  Bench,  the  Court  will  not  distoM 
the  magistrate's  decision,  or  examine^  to  see  whether  the 

V.  Wise,  4  T.  R.  366 ;  ^  supra,  tit.  •^gent,  55.  H  v.  Ferelst,  3  Camp. 
432.  R,  V,  Gardner,  2  Camp.  513.  Lister  v.  PriesUy,  Wightwick, 
67. 

(0)  See  Bum's  J.  tit.  Constable,  sec.  6.  ^  Geo.  II,  c.  44,  s.  6. 

(p)  Smith  V.  Bummens,  1  Camp.  9.  Burdan  v.  Brotoning,  1  Tauntt 

(q  IL  y.  Howe,  1  Camp.  461.    [6  Esp.  C.  134.  S.  C] 
(r)  Vid.  supra^  Fan  111. 
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FABT       conclusion  drawn  by  him  be,  or  be  not,  the  inevitable  con* 
IT*         clusi<Hi  to  be  drawn  from  the  evidence  (s).    So  if  the  ma- 

Sistrate  acquit,  where  there  seems'  to  be  prima  facie  evi- 
ence  to  convict,  his  judgment  cannot  be  questioned,  for 
no  other  Court  can  judge  of  the  credit  due  to  witnesses 
which  are  not  examined  there  (^}.. 

*416  *  Copyhold. 

Proof  of  title.  A  COPYHOLD  tenant  proves  his  title  by  evidence  of  his 
^-Porcbaaer.  q^q  admittance,  upon  the  surrender  of  a  former  tenant,  by 
the  production  of  tne  court-rolls,  or  by  examined  copies  of 
them  (tf).  These  are  the  public  rolls  by  which  the  inhe- 
ritance of  every  tenant  is  preserved,  and  are  the  proceed- 
ings of  the  Manor-Court,  which  was  formerly  a  court  of 
justice  (x).  And  they  are  evidence  even  for  one  who  claims 
under  tiie  lord  (y)«  And  it  is  not  necessary  to  produce  a 
copy  of  the  entries  of  the  surrender  and  admittance  stamp- 
ed  according  to  the  stat.  48  Geo.  III.  c.  149  {z). 

The  leffal  title  is  completed  by  the  admittance  of  the  te- 
nant ;  till  the  admittance,  the  legal  title  remains  in  the  sur- 
renderor, who  is  a  trustee  for  the  surrenderee  fa).  But  af- 
ter admittance,  the  title  of  the  tenant  has  relation  to  the 
time  of  the  surrender,  as  against  all  but  the  lord,  and  con- 
sequently after  admittance  the  tenant  may  recover  in  eject- 
ment on  a  demise  laid  on  a  day  subsequent  to  the  surren- 
der, but  before  the  admittance  (6).  A  copy  of  the  copy- 
holder's admittance  of  30  years  standing  is  evidence,  al- 
thouffh  not  signed  by  the  steward  (c). 
Titio  of  te-  Where  the  tenant  brings  ejectment,  it  is  necessary  to 

(9)  JR.  V.  Dovit,  6  T.  R.  178.  Paley  on  Convictioiis,  37.  JR.  v. 
Ruuonj  6  T.  R.  376 :  where,  on  a  conviction  for  having  in  his  pos- 
session i|  private  and  concealed  still  for  the  purpose  of  distillation, 
the  evidence  was  that  the  still  was  found  in  the  garden  of  the  de- 
fendant's house,  and  that  the  house  was  in  the  county,  but  there 
«fl  no  evidence  that  the  giurden  was  in  the  county,  the  conviction 
l||b  held  to  be  bad.    JR.  v.  Ckandkr,  14  East,  967. 

(t)  JR.  V.  AeoMn,  6  T.  R.  376.  Paley  on  Convfotions,  38.  For  the 
evidence  in  particular  cases,  see  their  respective  titles,  Gome,  ^c. 

(u)  B.  N.  P.  247. 

(X)  mi.  Ass.  1701. 

(y)  Doe  V.  HeUier,  3  T.  R.  162. 

(z)  Doe  ex  dem.  Bennington  v.  HaUj  16  East,  208^ 

(a)  5  East,  132. 

(h)  HoUlfiut  V.  Clapham,  1  T.  R.  600. 

(c)  Dean  of  Ely  t.  Stewart,  2  Atk.  44. 
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give  some  evidence  to  establish  his  identity  with  the  party       paht 
admitted  {d),  it. 

Where  a  surrender  has  been  made  to  the  use  of  one  — .-^_ 


*  for  life,  with  remainder  over  to  another,  it  is  sufficient  *  417 
for  the  latter  to  prove  the  surrender,  the  admittance  of  the  ■ 

tenant  for  life,  and  his  death;  for  the  several  interests 
constitute  but  (mm  entire  estate,  and  the  admittance  of  the 
tenant  for  iife^ures  to  the  benefit  of  the  remainder- 
man (e).  So  if  a  copy-holder  devisd  to  one  for  life,  re- 
mainder over  in  fee. 

Formerly,  the  practice  was  for  the  owner  to  surrender  Title  of  fenaat 
to  the  use  of  his  will,  and  upon  this  surrender  the  will^y^'^** 
operated  as  a  declaration  of  tne  use,  and  not  as  a  devise 
of  the  land.  Hence,  a  devise  of  copyhold  lands,  or  of  cus- 
tomary lands  which  passed  by  ^rrender  or  admittance, 
did  not  require  any  attestation  under  the  statute  of  frauds, 
nor  any  signature,  unless  the  signature  were  rendered  ne- 
cessary by  the  terms  of  the  surrender  to  the  use  of  the 
wili  (/).  But  now  by  the  stat.  55  Geo.  III.  c.  192,  it  is 
enacted,  that  the  disposal  of  copyhold  estates  by  will  shall 
be  effectual,  without  a  previous  surrender  to  the  use  of 
the  will.  The  will  must  be  produced  and  proved.  .Where 
copyhold  rolls  mention  a  surrender  to  the  use  of  the  te- 
nant's last  will,  and  the  admittance  of  A.  as  deviseq  under 
the  will,  it  is  no  evidence  of  the  title  o(A.  without  pro- 
ducing the  will,  because  the  land  does  not  pass  by  surren- 
der without  the  will,  which  must  \fe  shown  as  the  best 
evidence  of  wJ.'s  title  (|f). 

Instructions  for  a  will  of  copyhold  lajids,  or  of  a  custo- 
mary estate  passing  by  surrender  and  admittance,«tlLken  in 
writing  by  another  in  th^  presence  and  from  the  oral  dic- 
tation of  the  party,  although  without  the  signature  of  the 
party,  or  any  attestation,  constitute  a  *  sufficient  devise  of  *  418 
the  copyhold  estate,  and  a  good  will  under  the  statute  of 
wills  (^.  So  also,  short  notes  of  a  will  taken  bv  a  lawyer 
from  me  testator^s  mouth,  have  been  held  to  be  a  good« 

(d)  Doe  d.  Hamon  v.  Simihf  1  Camp.  196. 

(t)  5  Mod.  d06.  Cro.  Jac.  31. 1  Saund.  151.  Com.  Dig.  Copyhold, 
C  11. 

(f)  TuJneU  V.  Page,  2  Atk.  37.  Carey  v.  ^kew,  2  Bro.  Ch.  Rep. 
58.  Wdg$tqffY.  Wagataff,  2  P.  Wms.  258.  Dot  d.  Cooke  v.  Danven^ 
7  East,  299.  332. 

(g)  Jenkins  v«  Barkery  per  Tracy,  1705.  Bac.  Ab.  Ev.  F.  632. 

(k)  Dot  V.  Dantftrsy  7  East,  299.  There  had  been  in  that  case 
(which  was  before  the  stat.  55  Geo.  HI.  c  192)  a  surrender  to  the 
use  of  the  will,  and  a  probate  had  been  granted  in  the  ecclesiasti- 
cal court. 
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PART       will  in  writing,  although  the  testator  dred  before  they 
IV.         could  be  reduced  to  form  (i).     So  is  a  draft  of  a  will,  the 

»  signing  and  publication  of  which  have  been  prevented  by 

Title  by  wU).    the  testator's  death  (k). 

m  After  the  proof  of  tne  will,  the  claimant  must  prove  the 

admittance  of  the  testator,  as  also  his  own  admittance,  for 
till  admittance,  although  after  the  suj||nder,  the  lesal 
estate  remains  in  the  ,  surrenderor,  ainPiescends  to  nis 
heir(/). 

Surrenders  and  admittances  are  proved  either  by  the 
original  entries  on  the  court-rolls,  or  by  copies  (wj.  The 
surrender  and  admittance  constitute  but  one  entire  con- 
veyance, and  the  admittance  has  relation  back  to  the  time 
of  the  surrender,  so  as  to  vest  the  title  in  the  surrenderee 
from  that  time  (n). 

Title  of  tenant      Custom  is  the  very  essence  of  copyhold  tenures,  and 

cuitom.'"*  ^   frequently  regulates  the  course    of  descent ;  but   where 

*  419  *  custom  is  silent,  the  descent  is  according  to  the  course 

of  the  common  law  (o),  and  therefore,  upon  the  death  of 

the  tenant,  if  no  custom  intervene,  the  legal  estate  des- 

Heir  at  law.  cends  to  the  heir  at  law  ( o),  who  by  the  general  law  of 
copyhold  may  maintain  ejectment  before  admittance  (q). 
His  title  is  proved  by  evidence  of  the  admission  of  the  an- 
cestor, his  death,  and  the  fact  of  heirship  (r). 

Cuetomary  jf  if^Q  party  claim  as  customary  heir  he  must  show  his 

title  by  proof  of  the  custom  (»).     He  must  prove  that  the 

(t)  1  Anderson,  34.    ^Be  also  3  Leon.  79.    2  Keb.  128. 

(k)  Wagsiaff  v.  Wagsiaff,  2  P.  Wms.  259.  Carey  v.  Asktto,  2  Bro. 
C.  Cf.  58,iCited  by  Ld.  Elienborough,  7Ca8t,  324. 

(/)  Rot  V.  Wroot^  5  East,  137.  Roe  v.  Hicks^  2  WUs.  15.  Cro. 
EHz.  148.  1  T.  R.  600.  Com;  Dig.  Copyhold,  D.  2.  Wihon  v. 
Weddelly  Yelv.  144.  The  probate  is  no  evidence  of  the  devise  of  a 
copyhold.  Jervoise  v.  The  Duke  qf  ^orthumheri<md,  1  J.  &  W. 
570. 

(m)  These  must  be  duly  stamped.  Doe  d.  Benningtonfr.  HaAf 
16  East,  208.  As  to  presumptiTe  evidence  of  surrender,  see  WtUon 
V.  Men,  1  J.  &  W.  620. 

(n)  Doe  d.  Bennington  v.  Hall,  16  East,  208.    HMfaM  d.  WMma 
V.  Clapham,  1 T.  R.  600.    Faughan  v.  JHkins^B  Burr.  2764.    Jefferies 
V.  Hlckes,  2  VVils.  15.    In  the  case  of  bargainor  and  bargainee,  the 
estate  is  in  the  bargainee  before  enrolment    Com.  Dig.  Bargain  . 
and  Sale,  B.  9. 

(o)  Doe  V.  Mason,  3  Wils.  63.    Denn  r.  Spray,  1  T.  R.  466. 

(p)  Denn  v.  Spray,  1  T.  R.  466. 

(q)  See  Doe  v.  Brightwen,  10  East,  58a 

(r)  See  tit.  Ejjecimeni  by  Heir — Pedigree. 

(8)  Co.  Copyhold,  43.  3  Wils.  63. 


heir. 
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usage  has  existed  time  out  of  mind  {t) ;  and  such  usages       part 
are  construed  strictly  (w).    The  most  usual  evidence  to         iv. 
prove  the  custom  are  tne  court-rolls  of  the  manor.     En-  .——«..«« 
tries  by  the  homage  on  these  roils  are  evidence,  as  be- 
tween tenants  of  tne  manor,  to  prove  the  mode  of  descent, 
although  no  instances  can  be  proved  in  which  persons 
have  taken  according  to  that  course  (<r).     So  the  custo- 
mary of  a  manor  handed  down  with  the  court-rolls  from 
steward  to  steward,  is  evidence  of  the  course  of  descent 
within  the  manor,  although  not  signed  by  any  one  {y). 

Entries  on  the  rolls  of  a  manor-court  of  the  admissions  Titl^  of  tenant 
of  tenants  in  remainder,  after  the  estate  of  the  last  tenant's  bycu«toiD,&c. 
widow,  who  held  during  her  chaste  viduity^  are  evidence  of 
a  custom  for  a  widow  to  hold  on  that  condition,  so  that 
ejectment  may  be  maintained  against  her,  as  for  a  for- 
feiture on  pit>of  of  incontinence,  ^although  no  instancels  *  420 
are  in  fact  stated  on  the  rolls,  or  proved,  that  such  a  for- 
feiture had  ever  been  enforced  (z).    Three  instances  on 
the  roHs  of  husbands  having  been  admitted  as  tenants  by 
the  curtesy,  according  to  the  custom,  whose  wives  had 
been  admitted  during  their  lives,  were  held  to  be  evidence 
to  prove  the  custom,  so  as  to  entitle  the  husband  of  a  de- 
ceased wife,  who  was  heir  at  law,  but  who  died  before 
admittance,  (having  first  borne  a  child  to  her  husband, 
which  died  an  infant)  to  hold  for  his  life  (a).  ^ 

A  single  instance  of  a  surrender  in  fee  by  a  tenant  in 
special  tail  of  a  copyhold,  has  been  held  to  be  evidence  of 
a  custom  within  the  manor,  to  bar  entails  by  surrender, 
although  the  surrenderor  had  not  been  dead  20  years,  and 
although  one  instance  was  proved  of  a  recovery  suffered 
by  a  tenant  in  tail  to  bar  the  entail  (5)* 

A  paper  signed  by  many  deceased  copyholders  of  a  ma- 

(t)  4  Leon.  242. 

(u)  1  Roll.  Ab.  624,  pi.  1.    1  T.  R.  466. 

(x)  Roe  v.  Parker,  5  T.  R.  26. 

(y)  Iknn  v.  Spray,  1  T.  R.  466.    5  T.  R.  26.    12  Vih.  Ab.  215. 

(z)  Doe  d.  Jhkew  v.  Askew,  10  East,  520. 

(a)  Doe  v.  DrigMwen,  10  East,  563.  For  tlie  title  of  tbe  wife  as 
heir  was  complete  without  admittance,  and  that  of  the  husband  was 
also  by  operation  of  law ;  and  the  possession  of  the  copyhold  by  the 
husband  after  tbe  death  of  the  wife,  was  referred  to  that  title,  and 
not  to.  an  adverse  title,  although  he  had  been  admitted  after  the 
deadi  of  the  wife  to  h<Ad  to  hira,  pursuant  to  a  settlement,  by  which 
the  estate  of  the  wife  was  limited  to  the  survivor  in  fbe,  so  as  to  let 
in  the  title  of  the  heir  at  law  of  the  wife  in  ejectment  brought  within 
twenty  years  after  the  husband's  death. 

(b)  Roe  d.  BenjuU  v.  Jeffrey,  2  M.  &  S.  92. 
VOL.   IJC  47 
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PART       and  maintain  ejectment  to  recover  possesBion  in  the  mean 
iv.         time  (p).    The  court-roUs  are  evidence'  of  the  proclamationi 
recited  to  have  been  made  in  them  (9).     But  where  on  the 


Title  of  th«      death  of  a  copyholder  of  inheritance  the  lord,  after  three 

^'^  proclamations  to  the  heir  to  come  in  and  be  admitted,  seized 

the  estate  into  his  hands,  and  afterwards  granted  it  in  fee 

to  another,  it  was  considered  as  an  absolute  seizure,  and 

there  being  no  custom  to  warrant  it,  it  was  held  that  it  was 

'    irregular,  and  that  the  lord  could  not  afterwards  insist  upon 

it  as  a  seizure  merely  quousque  (r). 

To  a  fine*  The  lord  may  recover  from  a  copyholder  the  fine  assessed 

by  him  upon  admittance,  not  exceeding  two  years  value  of 

the  tenement,  although  there  be  qo  entry  of  the  assessment  of 

^  434  such  fine  on  the  court-rolls,  but  *  only  a  demand  of  such 

sum  for  a  fine,  after  the  value  of  the  tenement  has  been 

found  by  the  homage  {s). 

An  assessment  of  a  copyhold  fine  entered  on  the  court- 
rolls  as  lOOZ.,  cannot  be  reduced  to  601.  by  the  lord's  &- 
vour,  without  a  new  assessment  {t) ;  and  therefore  in  such 
a  case,  where  the  lord  sued  for  the  fine,  and  the  Jury  found 
the  annual  valu^  of  the  premises  to  be  302.,  and  gave  a  ver- 
dict for  60/.,  it  was  held  that  the  lord  could  not  retain  his 
verdict  for  60i.  (u). 
Proof  of  for*  Where  the  lord  insists  that  the  tenant  has  conunitted  a 
faitiire^  fi)rfeiture  by  cutting  down  trees,  and  the  tenant  insists  that 

they  were  cut  down  for  the  purpose  of  repairs,  it  is  a  ques- 
tion for  the  Jury  whether  they  were  cut  down  with  a  bona 
fde  intention  so  to  apply  them  (a?),  although  in  fact  none 
have  been  actually  so  applied  till  the  expiration  of  several 
months  after  they  were  cut  down,  and  until  after  an  action 
of  ejectment  has  been  brought  by  the  lord  for  a  forfeiture, 
and  although  many  of  them  still  remain  unapplied,  part  of 
the  premises  being  still  out  of  repair  (y). 

(p)  Doe  V.  Jenney,  5  East,  522. 

(q)  Doe  V.  HeUier,  3  T.  R.  162. 

(r)  Ibid.  ^ 

(s)  Ld.  Mnihwick  v,  Stanway,  6  East,  56. 

(t)  Ibid.  3  B.  &  P,  346. 

(u)  Ibid. 

(x)  Doe  V.  WiUon,  11  East,  56. 

(y)  The  Jury  found  for  the  defendant ;  and  there  being  no  evir 
dence  that  the  trees  were  to  be  applied  otherwise  than  -for  repairs, 
the  Court  refused  to  disturb  the  verdict.    11  East,  56. 
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FA&T 

^Copyright.     See  Piracy,  iv. 


Corporation. 

A  MISTAKE  in  the  name  of -a  corporation,  who  are  plain*  Vananc*  id 
tiffs,  will  not  be  material  as  a  variance  in  evidence  under  "*"*' 
the  plea  of  the  general  issue.  (1)     Where  the  corporation 
were  sued  in  the  names  of  the  mayor  and  *  burgesses  of  *  425 
the  borough  of  Stafford,  an4  it  appeared  in  evidence  from 
the  charter  that  they  were  incorporated  bv  the  name  of  the 
mayor  and  burgesses  of  the  borough  oi  Stafford,  in  the  Variance  ia 
county  of  Stafford,  it  was  held  that  the  variance  could  not  *^**»***  ^^^ 
be  objected  to  except  by  plea  in  abatement ;  and  that*  to 
make  it  pleadable  in  bar,  it  should  appear  that  there  is  no 
9uch  corporation  (a). 

Where  a  party  nad  granted  to  a  corporation  certain 
rights,  it  was  held,  in  an  action  brought  bv  the  corporation 
against  an  assignee  of  the  grantor,  Siat  the  grant  was  evi- 
dence that  the  corporation  was  known  by  the  name  and 
description  specified  in  the  grant  at  the  time  of  the  grant, 
issue  having  been  joined  upon  that  fact  (6). 

The  payment  of  rent  to  the  bailiffs  of  a  borough  by  the  Evidence  of 
party,  as  tenant  to  a  cqjfporation,  admits  a  tenancy  firom  ^^^** 
year  to  year,  although  a  deed  of  demise  has  been  prepared 
and  executed  by  the  bailiffs  and  some  of  the  aldermen  of 
the  corporation,  but  has  not  been  sealed  with  the  corpora- 
tion seal  (c). 

The  payment  of  rent  by  the  predecessors  of  bailiffs  of  ii 
corporation  as  bailiffs,  is  evidence  of  a  tenancy  by  the  cor- 
poration, and  not  by  the  bailiffs,  and  consequently  an  eject- 
ment cannot  be  maintained  against  the  two  existing  bailiffs 
(who  have  not  paid  rent)  without  notice  to  the  corporation, 
in  order  to  determine  the  tenancy  (tf). 

(a)  Mayer  fy  Burgesses  of  Stafford  v.  Bolton^  1  B.  &  P.  40.  Bro. 
MisDo.  73.    22  Edw.  IV.  c.  34. 

(h)  Mayor,  $fc.  of  Carlisle  v.  Blamire,  8  East,  487 ;  vide  supra. 
Vol.  I.  p.  302.  [See  also  IhUckess  Cotton  Manufctcturing  Company 
V.  Dams,  14  Johns.  238.] 

(e)  Wood  ▼.  Taie,  2  N.  R.  247 ;  and  see  tit.  I^eetment. 

(d)  Doe  V.  Woodman,  8  East,  228.  Bee  GoodtiUe  v.  Drew,  11  East, 
334.  If  in  ejectment  by  a  corporation  a  demise  by  deed  be  alleged, 
it  need  not  be  proved.    Furiey  v.  Wood,  I  Esp*  C.  198.    Auumpsii 

lies 

'  — -* — - 

(1)  rSee  Medway  Cotton  Manufactory  v.  Adams  if  al.  10  Mass. 
Rep.  360.] 


425  CORPORATION. 

PART  An  action  of  trespass  or  trover  lies  against  a  corpora- 

IT.         tion  (e).     *  In  an  action  of  trover  for  a  detention  by  the 
.  servants  of  a  corporation  within  the  scope  of  their  employ- 

«  426  ^^^^9  (^  where  the  agents  of  the  Bank  of  England  detain 
Actions  a  number  of  Bank-notes)  it  appears  to  be  unnecessary  to 

igaiost.  prove  that  the  detention  was  authorized  by  Uie  corporation 

under  their  seal  (/) ;  at  all  events,  an  authority  will  be 
presumed  afler  a  verdict  which  finds  the  feet  of  a  conver- 
sion by  the  corporation.  So  they  may  be  guilty  of  a  dis- 
seisin {g)  or  &lse  return  (A).  • 
CompetoDcy.*'  Where  a  member  of  a  corporate  body  can  derive  any 
personal  advantage  from  the  verdict,  he  is  excluded  by  the 
general  principle ;  accordingly,  upon  an  issue  on  a  monrfa- 
MUSj  whether  the  election  of  common  councilmen  in  a  bo- 
rough was  not  confined  to  persons  of  a  particular  descrip- 
tion, it  was  held  that  one  who  fell  within  that  description 
was  not  competent,  since  the  limitation  enhanced  the  value 
of  his  own  situation  (t). 

.  But  upon  the  question,  whether  to  qualify  a  man  to  be 
a  common  councilman  it  was  not  necessary  that  he  should 
be  an  inhabitant,  and  also  have  a  burgage  tenement,  the 
Court  held  that  one  who  was  an  inhabitant  only  was  com- 
petent, because  he  came  to  disqualify  himself  (k). 

Where  an  action  was  brought  hm  a  corporation  on  a  cus- 
*  427  tom,  it  was  held  that  one  who  haa  acted  in  *  defiance  of 
the  custom  was  not  competent  to  disprove  it  (/). 

A  fireeman  is  not  competent  to  support  a  corporate  title  to 
rent,  where  the  rent  is  reserved  to  the  use  of  the  corpora- 
tion (m).  The  corporation  of  Kingston  being  lords  of  a  manor, 
approved  part  oi  the  common,  reserving  a  rent  to  the  use  of 

lies  against  a  corporation  whose  power  of  drawing  and  accepting 
bills  is  recognized  by  a  statute.  Murray  v.  EaH  Sidia  CompanVy  5 
B.&A.a04. 

'  (e)  See  the  authorities,  Yarhorough  v.  The  Bank  ofEngUtnd^  16 
£a8t,  a 

Cf)  Ibid.  And  see  tit.  ^eni ;  and  R.  v.  Big^  3  P.  Wms.  427. 
[Bee  Garvey  v.  Calcocky  1  Nott  &  M'Cord,  231.  Bank  of  Calumlna 
V.  PatUrson's  Export,  7  Cranch,  299.] 

(g)  Bro.  Corp.  pi.  24 ;  and  Lord  Elienborough's  judgment,  16^ 
East,  9.     [See  WeHon  v.  Hunt,  2  Mass.  Rep.  502.] 

(h)  16  East,  7,  and  the  cases  there  cited, 

(i)  Stevenson  v.  J^Tevinson,  2  Ld.  Raym.  1353. 

(k)  Ibid.  1  Str.  583. 

(I)  Company  of  Carpenters  v.  Haywardj  Doug.  360. 

(m)  Burton  v.  Hinde,  5  T.  R.  174. 

*  Bee  tit.  Mere^f. 
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the  corporation,  and  a  freeman  was  held  to  be  incotnpe-       part 
tent  (n).   But  where  the  question  was,  whether  the  defend*         nr. 
ants  nad  a  right  to  be  frepmen,  and  it  appeared  that  there  . 

were  commons  belonging  to  the  freemen,  an  alderman  was  Competency* 
permitted  to  prove  the  negative,  none  but  aldermen  being 
privy  to  the  making  persons  free  (o).  But  where  the  mem« 
Ders  of  a  corporation  cannot,  derive  any  private  advantage 
from  the  subject  matter  which  concerns  the  public  only, 
they  are  competent  witnesses;  and  therefore,  although  the 
mayor  and  commonalty  of  the  city  of  London  are  entitled 
to  tonnage  on  coal,  but  the  mayor  and  sheriffs  have  the  toll 
for  the  benefit  of  the  corporation  at  large,  and  no  particu- 
lar individual  is  benefited  by  it,  the  freemen  are  compe* 
tent  witnesses  to  support  the  privilege  (p).  Where  a  free- 
ma^^a  corporation  is  interested,  the  usual  mode  of  re-* 
mo^Hj  the  objection  is  by  disfranchisement,  but  it  is  suffi- 
cient ii  he  release  his  right  to  the  corporation  {q)  (1) 

As  to  the  admissibility  of  corporation^books,  see  Vol.  I. 
p.  298 ;  and  see  also  below  tit.  Inspection. 

*  CoUNTER-PLEA.  *  428 

Upon  a  Counter-plea  of  a  former  conviction,  in  order  to 
take  away  the  prisoner's  benefit  of  clergy,  it  is  necessary  to 
produce  the  record  of  the  former  conviction  from  the  pro- 
pet  place  of  deposit,  or  an  examined  copy  of  it,  or  a  certi- 
ficate authorized  by  some  statute  (r).  And,  2ndly,  to  prove 
the  identity  of  the  prisoner  (s). 

The  prisoner  cannot  take  advantage  of  any  defect  in  the 
first  indictment  {i). 

(h)  Ibid. 

(0)  R.  V.  PhiUipB  if  Arckef,  per  Lee,  C.  J.  B.  N.  P.  289. 

(p)  R,  V.  Mayor,  ifc.  of  London j  2  Lev.  281.  1  Vent.  351.  1  Vern. 
2SI.  2  Vern.  317.  4  Burn's  Ecc.  Law.  95.^  King  v.  Carpenter^ 
2  Show*  47.  See  also  ffeller  v.  Governors  of  the  Foundling  Hospital^ 
Peoke's  C.  153. 

(q)  T.  Jones,  116.  2  Lev.  236.  A  judgment  of  disfranchisement 
on  a  scire  facias  in  the  Mayor's  Court,  and  two  nikUs  returned,  the 
witness  not  having  been  summoned,  and  knowing  nothing  of  his 
disfi'anchisement,  does  not  render  him  competent,  the  corporation 
being  interested.  Brown  v.  Corporation  of  London,  11  Mod.  225 ; 
and  see  The  Sadler's  Company  v.  Jones,  6  Mod.  166. 

(r)  R.  V.  Scott  &  others,  Leach,  445.    See  tit.  Certificate. 

(s)  Ibid.    R,  V.  Murphy,  Leach,  117. 

(i)  R.  V.  ScoU,  Leach,  445. 

(1)  [See  Digest  of  cases,  as  to  the  competency  of  corporators  as 
witnesses^  Peake  on  Evidence,  Ch.  III.  sect.  3.] 


42g  COUNTER-PLEA."^OUNTY. 

PART.  By  the  stat.  4  Hen.  VII.  c.  13,  if  any  person  at  the  ae* 

IT.         cond  time  of  asking  his  clergy,  because  he  is  within  orders, 

.._^...._  hath  not  ready  his  letters  of  orders,  or  a  certificate  of  his 

ordinary,  the  Justices  shall  allow  him  a  day  to  bring  in  the 

same. 

COUNTT. 

In  general,  by  the  common  law,  it  is  necessary  to  prove 
the  OTOnce  to  have  been  committed  within  the  county  or 
division  where  the  indictment  is  found,  and  for  which  the 
Jurors  are  returned. 

By  the  5  &  6  Edw.  VI.  c.  10,  upon  an  indictment  for 
homicide  where  the  death  happens,  the  Jurors  may  inquire 
as  to  the  stroke,  though  given  in  another  county.  .^|d  by 
a  number  of  other  statutes,  noticed  in  their  propeVb^Mce, 
offences  under  pahicular  circumstances  may  be  inquired 
of  in  other  counties  than  those  in  which  they  are  commit- 
ted (u). 

The  common-law  rule,  that  the  offence  must  be  prov- 
ed to  have  been  committed  in  the  county  where  the 
^429  *  indictment  is  laid,  does  not  exclude  collateral  evidence, 
although  arising  in  another  county,  tending  to  show  the 
commission  of  the  crime  in  the  first.  Thus,  proof  of  pos- 
session of  stolen  goods  by  the  prisoner  in  one  county,  is 
evidence  on  a  charge  of  his  having  stolen  them  in  another(x). 
And  in  the  case  of  treason,  it  seems,  that  after  evidence 
given  of  the  treason  in  the  county  in  which  it  is  laid,  evi- 
dence may  be  given  of  other  insttoces  of  the  same  crime 
committed  in  another  county,  as  explanatory  of  the  acts 
committed  in  the  first  (y).  Thus  wherS  a  levying  war  is 
laid  as  the  treason,  the  levying  war  in  another  county  is 
evidence  to  show  the  nature  of  the  acts  in  the  county  in 
which  the  treason  is  laid  (z).  So  in  the  case  of  conspiracy, 
evidence  of  acts  dpne  in  any  other  county  may  be  adduced 
tending  to  prove  the  existence  of  a  conspiracy,  provided 
an  overt  act  be  proved  in  the  county  in  which  the  indict- 
ment is  laid  (a).  See  further  tit.  False  Pretences. — Forgery. 
— Larceny,  (fee. 


(u)  See  Stark.  Crim.  Plead.  C.  1. 

(x)  BuUer^s  case,  East's  P.  C.  776.    Although  the  contrary  has 
'  been  held,  JStant's  case,  East's  P.  C.  776,  per  Holt,  C.  J. 

Kel.  33.    4  St.  Tr.  410.    R.  r.  Hensey,  1  Burr.  650.    2  Haw. 
183. 

(z)  Cases  of  Danutree,  Purchase  and  WUUs,  8  St  Tr.  218.    Ika- 
eon's  case,  Fost.  8. 

(a)  R.  v.  Briiae,  4  East,  164.    jR.  v.  De  Berenger  &  oAers,  3  M. 
&S.67. 


;.  46,  8. 
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I 

COTSNANT.  FART 

IV. 

The  evidence  in  an  action  of  covenant  is  closely  confined  - 

by  the  nature  of  the  pleadings ;  the  plaintiff  is  bound  to 
show  his  title,  and  to  point  out  the  particular  breaches  of 
covenant  of  which  he  complains,  and  the  defendant  is 
obliged  to  show  the  grounds  of  his  defence  specially  upon 
the  record.    The  most  usual  pleas  are  the 

*  1.  Plea  of  lion  est  factum.  *  430 

2.  That  the  deed  was  obtained  by  duress.  • 

3.  Denial  of  the  plaintiff's  performance,  of  a  condition 
precedent. 

4.  Denial  of  the  hreaeh  of  covenant.         9 

(  not  to  assign  without  license. 
(  for  quiet  enjoyment. 

5.  Of  entry  and  eviction. 

6.  Denial  of  plaintiff's  title  as  ass^rhce. 

7.  Denial  of  th6  defendant's  liability  as  ass^nee. 

8.  A  Release  (6). 

Upon  the  plea  of  non  est  factum  the  plaintiff  must  pro*  Nod  ttt  fic«^ 
duce  the  deed,  if  pleaded  with  a  profert,  and  prove  the  ^'^^ 
execution  in  the  usual  way  (c).  If  there  be  no  other  plea 
on  the  record,  all  the  other  averments  stand  admitted; 
and  after  proof  of  the  defendant's  execution  of  the  deed, 
nothing  remains  on  the  part  of  the  plaintiff  but  to  prove 
the  amount  of  his  damages  {d).  It  may  be  observed,  that 
the  deed  itself,  when  proved,  is  evidence  against  the  defen- 
dant who  has  executed  it,  of  all  the  facts  recited  in  the 
deed.  If,  for  instance,  a  lease  describe  the  demised  land 
as  meadow-land,  this  is  evidence  that  it  was  so  at  the  com- 
mencement of  the  term  (e).  But  if  the  defendant  by  his 
plea  admit  the  execution  of  the  deed,  he  adn^  so  much 
of  the  deed  as  is  stated  in  the  declaration,  btit  no  more ; 
and  if  the  plaintiff  seeks  to  prove  some  othejr  recital  of  the 
deed  not  specified  in  the  declaration,  he  must  prove  the 
execution  of  the  deed  {fy 

If  there  be  any  material  variance  between  the  declara-  VarUoCT, 
tion  and  the  deed  proved,  it  will  be  fatal  under  this  *  plea.  *43I 
The  declaration  stated,  that  by  a  certain  indenture  it  was 

(h)  See  tit.  Ihed.^BMlutst, 
*  (e)  See  Proof  of  Deed. 

(€0  B.  N.  P.  172.    ^Bchad  v.  Seoekwith,  Cro.  Eliz.  190. 
(e)  Smith  V.  WoodMordy  4  East,  585. 

tn  WiOumB  y.  SiU$,  2  Camp.  519^    Jfatson  v.  King,  4  Cami».  272. 
vt>L.  n»  48 
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TABT       sheriff  who  has  seized  the  lease  under  a  fieri  fadaa  («) ;  or 
TF*         where  the  assignees  under  a  commission  assign  the  bank* 
.  rupt's  lease  (x) ;  or  where,  as  it  seems,  executors  dispose 

of  the  testator's  term  {^) ;  otherwise,  where  an  assijnmient 
is  effected  in  fraud  of  tne  covenant,  as  by  means  of  a  war- 
*434  rant  of  attorney  to  *  confess  a  judgment,  in  order  that  the 
judgment-creditor  may  take  the  lease  in  execution  (r). 
Where  the  covenant  is  not  to  assign,  set  over,  or  otherwise 
let  the  demised  premises,  it  is  not  sufficient  to  show  that  a 
stranger  is  in  possession  of  the  ]>remi8es,  for  he  may  have 
been  a  tortious  intruder  {z).  But  where  the  covenant  is  not 
to  aliene,  assign,  or  part  with  the  possession,  it  seems  to  be 
sufficient  to  prove  that  a  stranger  is  (a)  in  possession. 
Breach.--  Where  the  plaintiff  declares  on  a  covenant  for  quiet 

Seiit*  *"^*^'  enjoyment  (A),  if  the  covenant  be  general^  he  must  show  in 
his  declaration  that  the  eviction  was  made  by  a  person 
claiming  by  a  legal  title  inconsistent  with  his  own  (c) ;  (1) 
and  his  proof  must  correspond  with  such  averment.  If 
the  eviction  has  been  obtained  by  means  of  legal  process, 
the  plaintiff  should  prove  the  execution  and  judgment,  and 
show  how  it  was  obtained.  Where  the  covenant  is  parti- 
cular against  interruption  or  eviction  «by  the  lessor  ov 
grantor,  or  some  other  specified  person,  tne  plaintiff  need 
not  allege,  and  of  course  need  not  prove,  the  title  of  the 
party  interrupting  or  evicting  him  (d){l).         * 

(u)  Doe  ex  dcin,  Mitckinson  v.  CaHtr,  8  T.  R.  57. 

(x)  Dot  v.  Btvan^  3  M.  &  S.  353.  3  Wile.  2^.  Fox  v.  (S!m»fi,  Stv. 
483.  ' 

(y)  iSeer^  v.  IKndy  1  Ves.  jun.  2h)5. 

(r)  Dot  V.  CaHer,  8  T.  R.  300. 

(x)  Dot  V.  Payne,  1  Starkie's  C.  86.  , 

(a)  4  Taunt.  766 ;  but  see  Ld.  Ellenborough's  observations  ii^ 
J)oe  V.  Payn^,  1  Starkip's  R.  87. 

(b)  Tbis  covenant  runs  with  the  land,  and  binds  the  assignees ; 
and  there  is  uo  difference  between  an  assignment  of  an  inheritance 
and  a  term  for  years.  A,  devised  for  a  term  to  B.,  who  assigned 
his  interest  to  C,  and  covenanted  with  him  and  his  assigns  for 
quiet  enjoyment ;  C  demised  to  Z>.,  who  was  evicted  for  a  fbneiture 
by  B,  before  the  assignment  to  C. ;  and  it  was  held  that  D.  might 
maintain  the  action  of  covenant  against  B>  Lewis  v.  CampbtU,  3 
Sloore,  35.  And  see  Thurshy  v.  [Plant,  I  Will.  Saund.  241,  b, 
[Binney  v.  Uann,  3  Marsh.  {^.] 

(c)  Tisdale  v.  Sir  W.  Essex,  Hob.  34.  Foster  v«  Pierson,  4  T.  R. 
617.    Buckley  v.  mUiarns,  3  Lev.  325. 

(d)  Perry  v.  Edwards,  1  Str.  400.    Lloyd  v.  Tomkits,  1 T.  R.  671. 

(1)  [See  Yelv.  30,  note  (I),  and  cases  there  collected.  Dalison* 
56.  pi.  8^110,  pi  2.    JVash  v.  Palmer,  5  M.  &^  S.  374.     Oreenlgf  v. 
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*Tfae  plaintiff  must  dhow  some  act  done,  or  disturbance       pabt 
of  his  possession,  which  amounts  to  a  breach  of  the  cove*         it. 
nant.     A  mere  verbal  disturbance  by  prohibiting  the  te^  «....^.^.... 
nant  of  the  covenantee  from  paying  rent  will  not  amount 
to  a  disturbance  (e^  (1). 

In  support  of  tins  plea  in  excuse  for  the  non-performance  Plea  of  entry 
of  a  covenant,  the  defendant  must  prove  such  an  entry  or  ^^  eviction. 
eviction  as  were  sufficient  to  prevent  the  performance  of 
tl^e  covenant. 

On  a  covenant  to  repair  the  dwelling- house,  proof  under 
this  plea  of  an  entfy  into  in  the  back-yard  would  not  be 
sufficient,,  unless  it  appeared  that  this  entry  wholly  pre- 
vented the  defenidant  from  repairing  the  house  (/). 

Where  the  plaintiff  declares  as  assignee  (^^),  and  his  ti-  Plea  denyin^s 
tie  is  put  in  issue  by  one  or  more  of  the  defendant's  pleas,  ^  ^^  I****"* 
he  must  prove  his  title  as  alleged,  whether  as  assignee  of 
the  reversion  by  proof  of  the  due  execution  of  the  assign-r 
ment  (A),  as  assignee  of  the  estate  of  a  bankrupt  by  proof 

(€)  1  BrownL  81. 

(f)  B.  N.  P.  165. 

(g)  Before  the  stat.  33  Hen.  VIII.  c.  34,  the  action  of  debt  foir 
rent  lay  for  the  a^ignee  of  the  reversion  Bt  common  law,  and  the 
action  being  founded  on  privity  of  estate  was  local  ( fToZiber's  case, 
3  Rep.  32,  6.  4  Mod.  81,  Glover  v.  Cyt.  3  Mod.  338 ;  1  Will, 
Baund.  341,  c.  in  note).  The  efiect  of  the  above  statute  was  to 
transfer  a  privity  of  contract,  and  to  enable  the  assignee  of  the  les- 
sor to  maintain  covenant  against  the  lessee  (Tkurshy  v.  PlatU^  1 
Will.  Saund.  337).  The  lessor  might  at  common  law  maintain  debt 
or  covenant  for  rent,  or  not  repairing,  or  other  covenant  running 
with  the  land ;  but  the  action  was  local,  as  founded  in  privity  of  es-  * 
tate  {Walker's  case,  3  Rep.  33.  5  Hen.  VII.  19,  a.  I  Will.  Saund. 
341,  c.  in  note);  and  consequently  such  an  action  by  the  assignee 
of  the  reversion  against  the  assignee  of  the  lessee  is  also  local,  and 
must  be  brought  in  the  county  where  the  land  lies.  Ibid.  [Lietuw 
v.  £Uu,  6  Mass.  Rep.  331.] 

(h)  See  tit.  Deed. 

WUeoeka,  3  Johns.  1.  FoUxaard  v.  Wallace,  3  Johns.  395.  Kent  v. 
Wekhj  7  Johns.  358.  PaUon  v.  Kennedy,  1  Marsh.  389.  aec.  A 
covenant  for  quiet  enjoyment  extends  only  to  disturbances,  d&c. 
made  by  virtue  of  rights  existing  at  the  time  the  covenant  is  made, 
and  not  to  those  afterwards  acquired.  EUi$  if  al.  v.  Wekh,  6  Mass. 
Rep.  346.] 

(1)  The  covenant  for  quiet  enjoyment  goes  to  the  possession  and 
not  to  the  title,  and  is  broken  only  by  an  entry  and  expulsion  from 
the  possession,  or  some  actual  disturbance  of  it.  Waldnm  v.  APCar- 
fy,  3  Johns.  471.  Kartz  v.  Carpenter,  5  Johns.  130.  See  also  Fan 
Slyck  V.  KimbaU,  8  Johns.  198.  In  North  Carolina,  a  recovery  ip. 
trespass  quare  dausumfregit  against  the  grantee,  is  sufficient  evi- 
dence of  a  breach  of  the  covenant  for  quiet  enjoyment,  JFUliafn^ 
V.  Shmuf^  3  Taylor,  197.] 


436  COVENANT.— ASSIGNEE. 

PABT       of  the  several  steps  of  bankruptcy,  and  of  the  assignment  (t), 

IT.         as  heir  {k)  of  the  covenantee,  *  or  as  his  devisee  or  his  exe* 

cutor,  according  to  the  circumstances  of  the  case. 


^  436      Where  the  action  is  by  an  assignee  oCthe  reversion  on 
a  covenant  to  pay  rent,  and  the  assignment  is  traversed, 
the  plaintiff  may  either  prove  a  conveyance  duly  and  regu- 
larly made,  or  a  payment  of  rent  to  him  by  the  defen* 
dant  {a\. 
Pi«a  d^njiog        Qq  it  the  defendant,  by  one  or  more  pleas,  deny  that  he 
bii?^  ofd0-'  *  IS  bound  by  the  covenant,  the  plaintiff  must  prove  the  lia- 
/endaiit.  bility  as  assignee.     Upon  a  covenant  ^hich  runs  with  the 

land,  proof  that  the  defendant  is  heir  will  support  a  decla- 
ration which  charges  him  generally  as  assignee  (/). 

Where  the  plaintiff  declared  against  the  assignees  under 
a  conunission  of  bankrupt  against  the  lessee,  and-averred 
in  the  usual  form  that  the  estate,  right,  title,  dtc.  of  the 
lessee  came  to  the  defendants  by  assignment  thereof  duly 
made,  by  virtue  of  which  said  assignment  they  entered  into 
the  demised  premises,  and  were  possessed  thereof  for  the 
residue,  &c.  it  was  held  that  the  averment  was  not  satis- 
fied by  proof  that  the  assignees  had  advertised  the  lease  for 
sale,  (without  stating  themselves  to  be  the  owners),  and 
without  taking  any  possession  of  the  premises  (m).     But  it 
was  said  by  Lord  EUenborough,  that  if  a  bidder  had  been 
found,  and  the  defendants  had  accepted  the  bidding,  that 
would  have  been  evidence  of  their  assent  to  take  to  the 
premises.     And  where  the  assignees  of  a  bankrupt  paid 
rent,  not  as  tenants,  but  for  the  purpose  of  preventing  a 
.  distress  upon  the  premises  where  the  bankrupt's  goods  re- 
mained, but  under  a  protest  that  they  did  not  mean  to 
*  437  adopt  the  term,  unless  *  upon  a  trial  made  it  should  be 
^toa  de"  ?"     found  to  be  valuable,  and  the  premises  were  put  up  to  sale 
defendaDt's^    With  the  plaintiff's  concurrence,  it  was  held  that  they  were 
liability  as  as-  not  liable  to  Covenant  for  rent,  although  they  had  kept  the 
■*"•*•  keys  of  the  premises  for  four  months,  no  application  having 

been  made  to  them  to  deliver  them  up  (n). 

Proof  of  possession  by  the  defendant,  or  of  payment  of 

(i)  See  tit.  Bankruptcy. 

(k)  See  the  several  titles  DevUety  ExeaUor,  Heir,  d^. 

(a)  Peake's  Ev.  267.  [446,  Norris's  ed.]  Doe  v.  Parker,  there 
cited. 

(I)  DtriOey  ▼.  Custanee,  4  T.  R.  75. 

(m)  TStrner  v.  Richardson  and  another,  7  East,  335.    See  also  1 
Esp.  C.234.    PeakeVC.238.    2  Starkie's  C.  209. 

(n)  WhetUr  v.  Brahain,  3  Camp.  340.    [See  Hanson  v.  Sievenson, 
IB.  &  A.  303] 
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rent,  is  prima  facie  proof  that  he  is  assignee.     But  still  thd        pakt 
defendant  may  show  that  the  title  is  in  another,  and  prove         n. 
that  he  is  under-tenant  only,  even  though  the  reversion  of  .....»._^ 
but  one  day  be  left  in  the  original  lessee  (o).     So  the  de- 
visee of  the  equity  of  redemption,  the  legal  estate  being  in 
a  mortgagee,  is  Hot  liable  to  a  covenant  running  with  the 
land  (p).     But  an  actual  entry  or  possession  is  not  essen- 
tial to  render  the  assignee  of  the  whole  term  of  a  lense  lia- 
ble to  the  covenant  for  payment  of  rent  (9). 

If  the  plaintiff  charge  the  defendant  through  a  variety  of 
deeds,  instead  of  charging  him  generally  by  virtue  of  di« 
vers  mesne  assignments,  and  these  be  put  in  issue  by  the 
plea,  the  plaintiff  must  prove  the  deeds  as  stated  (r). 

Under  the  plea  of  release,  (wltich  must  be  by  deed),  it  ReieAse* 
must  be  proved  that  the  release  was  executed  subsequent- 
ly to  the  breach  of  covenant. 

The  evidence  peculiar  to  the  pleas  of  Accord  and  Satis- 
faction, Infancy,  is  treated  of  elsewhere  under  the  proper 
titles. 

*  Coverture.     See  Husband  and  Wife.  «  ^^g 

Criminal  Conversation. 

Tu£  plaintiff,  in  an  action  for  criminal  conversation  with 
his  wife,  must  prove,  1st.  The  marriage  ;  2dly.  The  fact  of 
adultery  ;  3dly.  It  is  usual  to  adduce  evidence  in  aggrava- 
tion of  damages. 

1st.  ffis  marriage. — ^The  plaintiff  must  prove  a  marriage  Marriage, 
in  fact ;  proof  of  cohabitation  and  reputation  are  insuffi- 
cient (<)  (1)«  But  this  is  the  only  instance  in  civil  cases  in 
which  such  evidence  is  insufficient,  and  the  exception  in 
this  case  is  founded  partly  on  the  consideration  that  the 
proceeding  is  of  a  penal  nature,  and  partly  as  a  rule  of 
policy  ana  convenience,  to  prevent  the  setting  up  of  pre- 

(0)  Holfwd  V.  Hatch^  Doug.  183.     Hart  v.  Cattn-,  Cowp.  766. 

(p)  Mayor,  fyc.  of  Carlisle  v.  Blamire,  8  East",  487. 

(q)  fFUliams  v.  Bosanquet,  1  B.  &  B.  238,  overruling  Eaion  v. 
JaqueSf  Doug.  454.  See  Stone  v.  EvanSy  Woodfall's  L.  &  T.  c.  3,s. 
15.    Cfo.  Litt.  46,  b.    1  Ld.  Raym.  367. 

(r)  3  B.  &  P.  461. 

(s)  Morris  r.  MHUr,  4  Burr.  2057.  1  Bl.  Rep.  632.  The  reason 
assigned  by  Ld.  Mansfield  is,  that  otherwise  parties  might  be  liable 
to  such  actions  on  evidence  made  by  the  plaintiff  who  brings  the 
action. 

-  -  -"  - — 

(1)  [Kihby  v.  Rucker^  I  Marah.  391.*  occ] 
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PABT       tended  marriageB  for  bad  purposes  (t).    Even  the  defen- 
IT.         dant^s  admission  of  the  fact  has  been  said  to  be  insuffi- 
...-..-....•..  cient  (u). 

Marriage.  The  defendant  was  surprised  at  a  lodging  with  the  plain- 

/    tiff's  wife,  and  on  being  asked  where  Major  Morris's  wife 
"Y      was,  he  answered,  ^*  In  the  next  room ;"  this  was  holden  to 
y^^*''^  insufficient,  for  it  was  nothinff  more  than  a  confession 
of  the  reputation  that  she  went  by  the  name  of  the  plain- 
tiff'«  wife,  and  not  a  confession  of  the  fact  of  marriage  (x). 
^  439      *  Where,  however,  the  defendant  has  seriously  and  so- 
lemnly recoffnized  the  marriage,  it  seems,  upon  principle, 
that  his  acbiowledgment  is  admissible  evidence  of  the 
fact  (y). 

Since  the  action  is  agkinst  a  wrong-doer,  it  seems  to  be 
sufficient  to  prove  a  marriage  according  to  any  religion,  as 
in  the  case  of  Anabaptists,  Quakers,  and  Jews  (z).    The 

(t)  4  Burr.  2057.  ^Birt  r*  Barlow,  Doug.  171. 

(ul  Peake's  L.  Ev.  358.    BiH  v.  Barhwy  Doug.  171.    But  see  tit. 
Admistion, — Polygamy, 

(x)  Morris  v.  MOUr,  4  Burr.  9057.  B.  N.  P.  97.  In  strictness, 
however,  and  upon  general  principles,  it  is  difficult  to  exclude  such 
evidence  from  the  consideration  of  the  Jury.  To  rely  upon  such 
evidence  to  prove  a  fact,  the  circumstances  of  which  are  peculiarly 
within  the  plaintiff's  own  knowledge,  and  consequently  where  bet- 
ter probf  might  be  had,  and  to  substitute  for  it  the  mere  declara- 
tion of  the  defendant,  which  may  be  founded  on  nothing  more  than 
the  mere  assertion  of  the  parties  themselves,  would  fully  warrant 
the  highest  degree  of  suspicion  and  jealousy,  so  as  to  induce  the 
Jury,  on  the  recommendation  of  the  Court,  to  require  better  evi- 
dence. Still  cases  may  occur  where  evidence  resting  on  the  same 
foundation,  but  merely  stronger  in  degree,  would  be  not  only  evi- 
dence, but  almost  conclusive  of  the  &ct.  Suppose,  for  instance, 
that  in  some  other  proceeding,  where  it  was  necessanr  to  prove  the 
same  marriage,  the  present  defendant  had  made  an  affidavit  setting 
forth  all  the  circumstances  of  the  marriage,  and  that  he  was  him- 
self present  at  the  ceremony,  could  it  be  said  that  such  evidence 
would  not  be  most  cogent  to  prove  the  fact  of  marriage  ?  And  yet 
it  would  be  evidence  of  the  same  class  with  the  former,  and  its  ad- 
missibility would  rest  on  no  other  basis  than  any  other  assertion 
made  by  the  defendant  would  do.  (See  2  Wils.  «^)99 ;  ifaupra,  36.) 
These  observations,  which  are  made  for  the  purpose  of  preserv- 
ing the  entirety  of  a  general  principle,  regard  the  theoiy  rather 
than  the  practice  in  such  cases ;  for  it  is  quite  clear  that  a  Jury 
would  be  fully  warranted  in  refusing  to  find  the  fact  of  marriage 
upon  evidence  so  sUght,  when  evidence  so  much  better  might  Be 
adduced. 

(y)  See  the  last  note,  ^  «i«pra,  96. 

(z)  B.  N.  P.  38,  cites  WooUton  v.  Scott,  per  Denison,  J.  at  Thet- 
fi>rd,  where  the  plaintiff  was  an  anabaptist,  and  recovered  5001. 
See  Ganer  v.  LaayLanesborougk,  Peake^s  C.  17.    But  it  was  fw- 
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evidence  to  prove  a  marriage,  ii\^  &ct,  which  will  be  more       part 
fiilljr  considered  hereafter  (a),  usually  consists  in  proving         iv. 
an  examined  copy  of  the  register,  and  in  the  testimony  of  — —......^ 

some  one  who  was  present  at  the  ceremony,  or  who  can 
identify  the  parties,  *  by  evidence  of  their  signatures  in  the  «  440 
register  (fc).  So  the  identity  may  be  proved  by  other  cir- 
cumstances sufficient  to  satisfy  the  Jury  ;  such  as  that  a 
wedding-dinner  was  given  upon  occasion  of  the  marriage ; 
that  the  lady  left  her  house  for  the  purpose  of  being  mar- 
ried, and  afterwards  was  known  and  addressed  by  her  hus- 
band's name  (c). 

Sklly.  The  fact  of  adultery, — ^The  evidence  of  this  fact,  Factofadul- 
which,  from  its  very  nature,  is  usually  circumstantial  {d)^  t*'/* 
must  be  sufficient  to  satisfy  the  Jury  that  an  adulterous  in- 
tercourse has  actually  taken  place  (1).  Proof  of  familiari- 
ties, however  indecent,  is  insufficient,  if  there  be  reason  to 
apprehend,  from  the  fact  of  the  parties  beins  interrupted, 
or  on  any  other  circumstance,  that  a  criminal  conversation 
has  not  actually  taken  place. 

The  nature  of  the  proofe  upon  this  head  are  too  obvious 
to  require  specification.  They  usually  consist  in  evidence 
of  the  elopement  of  the  parties  ;  their  passing  as  man  and 

merly  doubted  whether  it  was  not  necessary  to  prove  that  the  mar- 
riage was  celebrated  according  to  the  rites  of  the  church. 

(a)  Tit.  Marriage — Polygamy. 

(h)  In  consequence  of  an  expression  by  Mr.  J.  BuUer,  in  the  case 
of  Birt  V.  Barlow^  a  doubt  has  been  raised  whether,  if  the  original 
register  be  produced,  the  subscribing  witnesses  ought  not  to  be 
called.  This  doubt  seems  to  be  wholly  destitute  of  foundation :  the 
object  of  such  proof  is  not  to  bind  a  party  by  the  contents  of  an  in- 
strument, but  merely  to  prove  the  identity  of  the  parties ;  and 
therefore  the  objection  does  not  arise  that  evidence  is  adduced  to 
authenticate  the  instrument  different  from  that  which  the  parties 
have  themselves  constituted. 

(c)  See  Biri  v.  Badow^  Doug.  171. 

(d)  In  the  Causes  Celebres,  torn.  18,  p.  451.  The  law  of  England 
on  this  subject  is  thus  caricatured,  **  Les  preuves  de  I'Adultere  des 
femmes  sont  tres  difficiles :  il  faut  oue  le  mari  puisse  prouver  qu'il  a, 
comme  dit  Madame  Pemelle  du  TartufTe  vu  de  aes  propres  yeux : 
autrement  il  n'est  pas  ecoute. 

(1 )  The  same  evidence  that  would  warrant  a  divorce  for  lAulte- 
ry  would  probably  be  sufficient  to  support  an  action  for  criminal 
conversation.  With  respect  to  the  fonner,  Sir  William  Scott  sajrs, 
direct  evidence  of  the  ract  is  not  required — but  the  rule  is,  that 
there  must  be  such  proximate  circumstances  proved,  as  on  their 
own  nature  and  tenaency  satisfy  the  legal  conviction  of  the  court, 
that  the  criminal  act  has  been  committed.  Williams  v.  WHliams,  1 
Haggard's  Rep.  299.  Elites  v.  Elwes,  ibid.  278.  See  Torre  v.  Sttm- 
mers,  2  Nott  &  M<Cord,  267.] 

VOL.  II.  49 
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§ 

PABT       wife  at  the  inn  ;  of  the  season,  frequency  and  priYacy  of 
iv,         their  meetings,  and  of  all  other  circumstances  attending 
— — —  their  intercourse,  and  indicating  the  nature  of  it  (1). 
Fact  of  adaU       Where  a  discovery  has  been  made  by  a  servant,  it  is 
^•'y*    ^        *  of  importance  to  show  that  it  was  promptly  communicat- 
**^  ed  to  the  party  injured;  if  it  was  not  made  till  after  a  quar- 
rel or  dismissal  from  the  service,  or  after  a  long  interval, 
the  evidence  labours  under  great  suspicion. 

Letters  written  by  the  defendant  to  the  wife  frequently 
afford  strong  evidence  of  the  nature  of  their  intercourse. 

Where  the  Statute  of  Limitation  has  been  pleaded  so  as 
to  execlude  the  recovery  of  damages  for  adulterous  inter- 
course, which  took  place  a  greater  distance  of  time  than 
six  years  previous  to  the  commencement  of  the  action,  it 
has  been  held  that  anterior  acts  of  adultery  are  evidence 
for  the  purpose  of  showing  the  nature  of  the  connection 
which  subsisted  within  the  six  years  {d). 

The  confession  of  the  wife  will  be  no  evidence  against 
the  defendant  {e) ;  but  a  discourse  between  the  wife  and 
the  defendant  is  evidence  ( / ),  as  also  are  letters  written 
by  the  defendant  to  the  wife. 
Damagei.  3diy.  Evidence  of  damage. — There  is  no  case  in  which 

the  damages  depend  more  upon  the  particular  circumstan- 
ces of  the  case  than  in  the  action  for  adultery.  The  inju- 
ry to  the  husband  in  the  dishonour  of  his  bed — the  aliena- 
tion of  his  wife's  affections — the  destruction  of  his  domes- 
tic comforts,  and  the  suspicion  cast  upon  the  legitimacy 
of  her  offspring,  is  usually  visited  with  considerable  dama- 
ges where  there  has  been  no  fault  on  the  part  of  the  plain- 
tiff. It  is  a  trite  observation,  that  such  a  loss  does  not  ad- 
mit of  any  pecuniary  estimate  or  compensation;  this  is 
true :  but,  on  the  other  hand,  such  damages,  if  not  an 
adequate  retribution,  constitute  the  only  one  which  the 
*  442  law  can  award;  and  the  impossibility  of  giving  *full  re- 
dress is  a  bad  reason  for  giving  none,  and  for  depriving 
morality  of  one  of  its  safeguards. 
IZTidencein  Evidence  in  aggravation  usually  consists  in  showing 
aggrmvation.     ^^  ^.^^^  ^j  quality  of  the  plaintiff;  the  condition  of  the 

(d)  Duke  ofJStorfalk  v.  Gennaine,  8  St.  Tr.  35. 

(e)  %.  N.  P.  28.    Baker  y.  MwUyy  Guildhall,  1739. 

(f)  Ibid. 


(1)  [When  the  injury  is  stated  to  have  been  committed  within 
certain  days,  proof  of  improper  freedom  must  first  be  given  within 
the  limited  period,  before  evidence  of  the  act  at  a  different  time  can 
be  received.     Gardner  v.  Madeira,  2  Yeates.  466.] 
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defendant;   that  he  was  received  by  the   plaintiff  as  a       pabt 
friend  or  relation  ;  that  he  was  dependent  on  the  plaintiff;         it. 
that  he   was  a  man  of  fortune  and  condition;  that  the  ■■ 

plaintiff  and  his  wife,  previous  to  the  seduction,  lived  upon  Damagei. 
terms  of  affection  and  domestic  comfort.  For  this  pur-  Evidence  in 
pose  general  evidence  {^)  is  admissible  bv  any  witness  ac-  ^s*'*'*  ®"" 
quiunted  with  the  family,  who  can  testi^  to  their  demea- 
nor and  conduct,  and  to  the  terms  on  which  they  lived. 
Letters  written  by  the  wife  to  the  plaintiff  previous  to  any 
suspicion  of  a  criminal  intercourse  are  also  admissible 
with  the  same  view ;  but,  in  order  to  obviate  all  suspicion 
of  collusion  in  such  case,  it  is  essential  to  give  reasonable 
evidence  to  show  that  the  letters  had  existence  at  the 
time  (h)y  as  by  proof  that  the  wife,  at  the  time  of  writing, 
showea  or  read  them  to  a  witness  (t) ;  and  it  is  desirable, 
Imder  such  circumstances,  to  explain  the  reason  of  the 
wife's  living  apart  from  the  husband  at  the  time  when  she 
wrote  such  letters  {k\  But  it  does  not  appear  to  be  essen- 
tial to  give  such  explanatory  evidence  where  there  is  no 
ground  to  suspect  collusion  (2). 

The  opinion  which  a  witness  has  formed  of  the  wife's 
affection  for  her  husband,  from  the  anxiety  which  she  has 
expressed  for  him,  and  her  mode  of  speaking  of  *  him  dur-  *  443 
ing  his  absence,  is  aiso  evidence  to  the  same  end  (m). 

Proof  of  a  settlement,  and  provision  for  the  children,  is 
also  evidence  in  aggravation  (n). 

The  representation  made  by  the  wife  to  her  husband 
on  the  eve  of  her  elopement  is  admissible,  as  part  of  the 
res  gesUdy  in  order  to  remove  all  suspicion  of  connivance 
on  the  part  of  the  husband  (o^. 

The  plaintiff  cannot  go  mto  general  evidence  of  the 
wife's  good  conduct  until  an  attempt  has  been  made  to 
impeach  it  (p). 

(g)  Ld.  EUenborougfa,  in  Trdawnty  v.  Cokmany  1  B.  &  A.  90,  is 
reported  to  have  said,  what  the  husband  and  wife  sav  to  each  other 
is  evidence  to  show  their  demeanor  and  conduct.  But  qu.  whether 
the  evidence  in  such  case  ought  not  to  be  general. 

(A)  TrdawMtf  v.  CtAman^  3  Starkie's  C.  191.  1  B.  &  A.  90.  Ed- 
toards  v.  Cro€kj  4  Esp.  39. 

(i)  Ibid.    Edwardi  v.  Crocky  4  Esp.  C.  39. 

(k)  TrdawMy  v.  Cdmariy  2  Starkie's  C.  191. 

(I)  Ibid.  (m)  Ibid. 

(n)  B.  N.  P.  27. 

(o)  Hoart  v.  ^len,  3  Esp.  €.  276. 

(p)  See  tit.  Character, 
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FART  The  defendant,  under  the  general  issue,  will  be  entitled 

IT.         to  enter  into  any  evidence  to  disprove  the  marriage, .  or 
._— ..^—  the  fact  of  adultery,  or  to  show  that  the  plaintiff  has  sus- 
Evidence  for     tained  no  injury  in  law  or  fact.     It  has,  in  one  instance, 
deteodant  in     been  held  that  the  defendant  might  prove  the  plaintiflPs 
connection  with  other  women  after  his  marriage,  in  bar  of 
«    the  action  (9) ;  but  in  a  subsequent  case  (r),  it  was  decid- 
ed that  the  fact  went  in  mitigation  of  damages  only. 

It  was  laid  down  by  Ld.  Mansfield  as  clear  law,  that  if 
a  woman  be  suffered  to  live  as  a  prostitute  with  the  privi- 
ty of  her  husband,  and  a  man  be  thereby  drawn  into  crimi- 
nal conversation,  no  action  will  lie ;  it  a  damage  without 
an  injury.  But  if  it  be  not  with  the  husband's  privity,  it 
will  only  go  to  the  damages,  let  her  be  ever  so  profligate. 
And  Pratt,  C.  J.  declared  himself  to  be  of  the  same  opi- 
nion, in  a  similar  case,  about  the  same  time  («). 
*  444  *  So  if  the  criminal  connection  can  be  shown  to  have 
Dtfence^  taken  place  with  the  husband's  privity  and  consent^  the  ac- 

tion will  not  be  maintainable  (i) ;  for  a  plaintiff  cannot  be 
allowed  to  recover  damages  in  a  court  of  justice  grounded 
on  his  own  turpitude ;  and  besides,  the  maxim  applies 
volenti  non  Jit  injuria. 

In  one  case  it  was  held  (u),  that  proof  that  the  husband 
and  his  wife  were  parted  upon  articles  of  separation,  was 
a  bar  to  the  action ;  but  in  a  later  case,  the  propriety  of 
that  decision  has  been  doubted.  And  at  all  events,  where 
the  husband  does  not,  by  the  articles  of  separation,  re- 
nounce all  future  intercourse  aud  society  with  his  wife, 
and  all  assistance  to  be  derived  from  her  in  respect  of  the 
education  of  his  children,  the  separation  will  not  be  a  bar 
to  the  action  (a?)  (1). 

(q)  By  Ld.  Kenyon,  in  ffyndham  v.  Ld.  Wycomh^  4  Esp.  C.  16. 
StruU  v.  Marquis  of  Blandford,  there  cited. 

(r)  Bromley  v.  ffuUace,  4|E8p.  C.  237. 

(s)  Smith  V.  Allison,  Sittings  at  West.  Cor.  L(].  Mansfield,  after 
Trin.  5  Geo.  III.  B.  N.  P.  18'.  But  in  a  previous  case  of  Oi'66er  v. 
/Sloperf  (per  Lee,  C.  J.  cited  B.  N.  P.  27,)  it  was  holden  that  the 
action  lay,  although  the  privity  and  consent  of  the  husband  to  the 
defendant's  connection  with  the  wife  were  fuUy  proved. 

(t)  B.  N.  JP.  27.  Hodges  v.  Wyndham,  Peake's  C.  39.  Duberiey  v. 
Cunning,  4  T.  R.  655. 

(u)  Weedon  v.  Timbrel,  5  T.  R.  357.  [See  BaHM  v.  Hawktr. 
Peake's  C.  7.] 

(x)  Cauljield  v.  Chamhers,  6  East,  244. 


(!)  [In  Pennsylvania,  the  husband  cannot  support  this  action, 
after  an  agreement  of  separation  made  with  his  wife, — if  such 
agreement  be  voluntary  on  his  part,  and  not  constrained.  JFVgf  v. 
PersUer,  2  Yeates,  278.] 
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The  defendant  may  show,  in  mitigation  of  damages,       part 
that  the  wife  had  before  eloped,  or  had  been  connected         iv. 
with  others ;  that  she  had  borne   a  bastard  before  mar-  ^—..^.i.^ 
riage  (y) ;  that  she  had  been  a  prostitute  previous  to  her  Evidtnce  for 
connection  with  the  defendant  («) ;  that  she  was  a  woman  defondant  in 
of  loose  conduct,   and   notoriously  *  bad  character;  that  Jf  245**°' 
she  made  the  first  overtures  and  advances  to  the  defen- 
dant (a) ;  that  his  means  and  expectations  are    incoa* 
siderable. 

Evidence  aimed  against  the  previous  character  and 
conduct  of  the  wife  is  obviously  of  a  dangerous  nature, 
and  not  to  be  resorted  to,  unless  it  be  of  a  strong  and 
decisive  cast ;  a  failure  in  the  attempt  to  affect  the  cha- 
racter of  the  wife  at  a  time  previous  to  the  criminal  in- 
tercourse, would  probably  increase  the  amount  of  the  da- 
mages vexy  considerably. 

CusToai. 

Customs,  with  a  view  to  the  present  object,  mav  be  iKibr«m  kinds 
classed,  1.  As  the  general  and  ancient  custcnns  ot  the  ^^' 
realm;  2.  Particular  load  customs;  3.  Mercantile  cus- 
toms which  are  not  part  of  the  ancient  law,  but  have  been 
ingrafted  into  it ;  4.  Customs,  or  rather  usages^  which  are 
so  common  and  prevalent  as  to  afford  a  presumption  of 
their  adoption  as  matter  of  contract  in  particular  in- 
stances. 

It  would  be  foreign  to  the  present  purpose  to  observe  Geo«r&i  cus- 
upon  the  first  of  these  classes.  Such  customs  constitute  a  ^^'°'* 
large  portion  of  the  lea:  non  scripta^  or  common  law  of  the 
land.  These  are  not  matter  of  evidence ;  where  a  doubt 
arises  concerning  them,  it  is  to  be  resolved  by  the  Judges 
in  the  several  courts  of  justice.  They  are,  to  use  the  lan- 
guage of  Sir  W.  Blackstone,  the  depositaries  of  the  laws, 
the  living  oracles  who  must  decide  in  all  cases  of  doubt, 
and  who  are  bound  by  oath  to  decide  according  to  the 
law  of  the  land  (6). 

fy)  Roberts  v.  MaUton,  per.  Willes,  C.  J.  Hereford,  1745.  B.  N,  P. 

(z)  B.  N.  P.  27.  But  it  is  there  also  laid  down  that  the  defendant 
cannot  give  evidence  of  the  general  reputation  of  her  beinff  or  havr 
ing  been  a  prostitute,  for  that  may  have  been  occasioned  by  her 
familiarity  with  the  defendant ;  though,  perhaps,  having  laid  a  foun- 
dation, by  proving  her  being  acquainted  with  other  men,  such  ge- 
neral evidence  may  be  admitted. 

(a)  Elsam  v.  Fducttt,  2  Esp.  C.  562.  1  Sel.  N.  P.  25.  [See  Torre 
V.  Summersj  2  Note  &  M'Cord,  267.] 

(b)  1  BL  Conuo.  69. 
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PABT  ^ndly.  Particular  customs  which  affect  the  inhabitants 

iv.         of  particular  districts. 

,  The  customs  of  Gavelkind  and    Borough   English  are 

Loc^i customs.  *  noticed  by  the  law  without  proof  (c),  but  other  private 
*  446  customs  must  be  pleaded  and  proved.  The  customs  of 
London  differ  from  others  in  point  of  trial.  If  the  exis- 
tence of  the  custom  be  brought  in  question,  it  is  not  tried 
by  a  Jurv,  but  by  certilBcate  from  the  lord  mayor  and  al- 
dermen by  means  of  the  recorder  {d).  Unless  the  corpo- 
ration be  interested  in  the  custom,  as  a  right  of  taking 
toll,  and  then  they  are  not  allowed  to  certify  in  their  own 
behalf  (e). 

In  order  to  establish  a  particular  local  custom  before  a 
Jury,  it  must  be  shown  that  it  has  existed  so  long  that  the 
memory  of  man  runneth  not  to  the  contraiy;  for  if  it  ap- 
pear to  have  originated  within  time  of  legal  memory, 
that  is,  since  the  reign  of  Richard  I.,  it  is  not  a  good  cus- 
tom if). 

Next  it  must  appear,  that  the  usage  has  been  con-- 
tinned^  for  if  there  be  any  chasm  or  interruption  of  the 
right  within  the  time  of  le^al  memory,  there  must  have 
been  a  revival  or  beginning  within  the  time  of  legal 
memory,  which  will  avoid  the  custom.  But  an  inter- 
ruption in  the  possession  or  enjoyment  only,  though 
for  10»or  20  years,  will  not  destroy  the  custom;  as,  if 
the  inhabitants  of  a  parish  have  a  customary  right  of 
watering  their  cattle  at  a  certain  pool,  the  custom  is 
not  destroyed,  although  they  do  not  use  it  for  10  years, 
it  only  becomes  more  difficult  to  be  proved;  but  if  the 
right  be  discontinued,  though  but  for  a  day,  the  custom 
is  at  an  end  (g).  It  must  also  have  been  peaceable, 
and  acquiescea  in,  and  not  subject  to  contention  and 
dispute ;  for  since  customs  oriirinate  in  common  con- 
447  gent,  *  their  being  immemorially  disputed  at  law,  or  other- 
wise, is  a  proof  that  such  consent  was  wanting. 
{<ocai  castom.  Customs  must  also  be  reasonable,  or  rather,  taken  ne- 
gatively, must  not  be  unreasonable  (1^,  which  according 
to  Sir  Edward  Coke  (A)  is  not  to  be  always  understood  of 

(c)  Co.  Litt.  175. 

(d)  Cro.  Car.  516, 

(t)  Hob.  85. 

IP  1  Bl.  Comm.  Introd.  s.  3.    2  Roll.  969, 1. 10.  45.    See  tit.  Pre- 
9cr%pHon, 

{g)  1  Bl.  Comm.  Int.  s.  3. 

(h)  1  Inst.  62. 

<1)  [See  Jordan  if  al,  v.  MertdUhy  3  Yeates,  318.    JFrtary  tf  al.  v. 
CoolU,  14  Mass.  Rep.  488.     GaUaHn  v.  Brad/m-d,  1  Bibb,  209.] 
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every  unlearned  man's  reason,  but  of  artificial  or  legal  rea-  .     part 
son,  warranted  by  authority  of  law  ;  upon  which  account,  iv. 

a  custom  may  be  good,  though  the  particular  reason  of  it  — — — 
cannot  be  assigned,  for  it  suiiiceth,  if  no  good  legal  reason 
can  be  assigned  against  it  (i). 

To  constitute  a  legal  custom,  it  is  not  only  necessary  Requisitci  of. 
that  its  existence  should  be  established  by  evidence,  and 
also  that  it  should  be  reasonable,  but  that  it  should  be  cer- 
tain, compulsory,  and  consistent  (A:). 

But  as  these  considerations  are  purely  questions  of  law 
and  not  of  evidence,  it  would  be  foreign  to  the  present  sub- 
ject to  consider  them  here. 

The  usual  evidence  of  custom  consists  in  acts  of  usage 
within  the  knowledge  and  experience  of  living  witnesses, 
upon  which  alone,  and  without  the  aid  of  more  remote  evi- 
dence of  a  documentary  or  traditionary  nature,  the  pre- 
sumption of  a  custom  may  be  built. 

It  consists  also  in  the  proof  of  court-rolls,  customaries, 
and  other  ancient  writings,  the  nature  and  force  of  which, 
in  the  proof  of  customary  descents  and  tenures,  have  al- 
ready been  considered  {I) ;  and  also  in  reputation  and  tra- 
ditionary declarations,  and  in  such  decrees,  judgments,  aij^d 
other  documents  as  fall  within  the  general  principle  on 
which  reputation  is  admissible  (m). 

*  With  respect  to  reputation  and  traditionary  declare-  *  448 
tions,  as  applied  to  the  proof  of  custcnns,  some  rules  are  to  ^^^^  ^y  "P"' 
be  observed  which  have  already  been  noticed. 

1st.  They  must  be  supported  by  evidence  of  the  exercise 
of  such  right  or  custom  (o) ;  2ndly,  must  be  of  a  public  na- 
ture (d)  ;  3rdly,  derived  from  persons  likely  to  know  the 
facts  (j);  4thly,  must  be  general  (r) ;  5thly,  must  be  free 
from  suspicion  (s). 

The  entry  by  homage  on  the  'court-roll  is  evidence  to  By  courtnoiis. 

(i)  1  Bl.  Comm.  Int.  s.  3.    1  Inst.  62. 

(k)  See  1  Bl.  Comm.  78, 9. 

(I)  See  Copyhold ;  and  Vol.  L  p.  66. 

^j»;  B.  N.  P.  295.  iL  V.  JBmtrctf,  3  T.  R.  709.  Mortwood  Y.Wood, 
14  East,  327,  n. 

(o)  Vol.  L  p.  59. 

M  Vol.  I.  p.  60.  fVeekes  V.  Sparke,  there  cited,  1  M.  &  S.  679. 
B.  N.  P.  295.  Because,  according  to  Ld.  Kenyon,  all  mankind  be- 
ing interested  in  the  subject,  it  is  to  be  presumed  that  they  will  be 
conversant  with  and  discourse  together  about  it,  which  cannot  ap- 
ply to  private  prescription.    14  East,  327,  n. 

(q)  VoL  L  p.  62. 

(r)  VoL  L  p.  63.  B.  N.  P.  295. 

(9)  Vol.  L  p.  64. 
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FABT  Although  the  custom  of  one  manor  be  not  evidence  to 

IV.         prove  the  existence  of  a  similar  custom  in  a  different  one, 
.  yet  the  case  is  different  where  the  question  concerns  a  par- 

ticular branch  of  trade  (9),  for  then  it  seems  that  the  man- 
ner of  carrying  on  trade  at  one  place,  may  be  evidence  of 
the  mode  of  carrying  it  on  in  another.  Thus  in  an  action 
on  a  policy  on  a  ship  on  a  fishing  voyage  to  Labrador,  evi- 
dence of  the  custom  in  the  Newfoundland  trade  was  ad- 
mitted to  prove  that  there  had  been  no  unnecesiMuy  delay 
in  unloading  the  cargo  Tr). 
Admissibility  Where  an  agreement  oetween  parties  is  general  or  doubt- 
eif^sDce? '"  ^''  ^  custom  and  usage  of  the  country  m  which  it  was 
#454  made  are  frequently  evidence  of  the  terms  upon  *wluch 
the  parties  meant  to  contract ;  for  in  the  one  case,  their 
silence  raises  a  presumption  that  they  intended  to  be  go- 
verned by  the  usual  course  of  dealing,  in  such  cases,  pre- 
valent in  the  neighbourhood ;  and  in  the  latter  it  is  rea- 
sonable to  suppose  that  they  intended  to  use  the  dubiou% 
term  in  that  sense  in  which  it  was  generallv  understood, 
either  in  the  neighbourhood,  or  in  the  particular  course  and 
habit  of  dealing  to  which  the  agreement  relates.  Thus  a 
tenant  from  year  to  year  generaUy  is  bound  to  manage  the 
land  in  a  husband-like  manner,-  according  to  the  custom  of 
the  country  («).  So,  although  in  general  six  months  notice 
is  necessary  to  determine  a  tenancy  from  year  to  year  of  ^ 
lands,  a  longer  may  be  necessary,  or  a  shorter  sufficient,  * 
accoiding  to  the  custom  of  the  country,  without  any  ex- 
press contract  to  that  effect  {().  So  where  the  terms  of 
the  hiring  of  a  servant  are  doubtful,  they  may,  it  seems,  be 
explained  by  the  custom  as  to  hiring  servants  in  that  count 
try  (i£). 

So,  where  the  tenant's  time  of  entrv  is  doubtfiil,  the 
usafe  and  custom  of  the  country  as  to  me  time  of  entry  is 
evidence  {x).  And  even  where  the  contract  is  special,  and 
by  deed,  evidence  of  custom  is  admissible  to  est  ablidi  rights 

(q)  Per  Buller,  J.  MMe  v.  Kenwnoa^f  Doug.  513. 

(r)  MbU  V.  Kennoway^  Doug.  510. 

(s)  Powley  y.  fFMtr,  5  T.  R.  37a 

(i)  Mmestock  v.  Standon  Mtsiey,  Bur.  S.  C.  7tD.  Bott,  338.  Bui 
In  that  cose  it  seems  to  have  been  unnecessary  to  resort  to  such 
evidence  in  order  to  establish  the  setdement ;  and  Aston,  J.  did 
not  put  the  case  on  that  footing.  And  see  R.  v.  Skiplam,  1  T.  R, 
490. 

(u)  Rat  V.  ffSlkinson,  Butler's  Co.  Litt. ;  and  JBoe  r.  Cftamoclr, 
f  eake's  C.  5. 

(x)  Igvan^'s  Pothier,  V9I.  II.  p.  335 ;  Stncl  see  tit.  PretumpHm. 
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GOnsidtbnt  with  and  consequent  upon  the  stipulations  in  past 

the  contract :  as  to  show  that  a  tenant  under  a  lease  is  en-  it. 
titled  to  an  away-going  crop,  according  to  the  custom  of 


the  country  (y) ;  or  diat  *a  heriotis  due  by  custom  on  the  «  455 
death  of  a  tenant  for  life,  although  not  mentioned  in  the  AdmisubtUty 
lease  (z) ;  for  such  customs  are  not  repugnant  to  the  con-  *"*^  ^^^ 
tracts,  but  consistent  with  them,  and  the  rights  are  conse- 
quent upon  the  taking  of  the  land.    But  no  customary 
rij^ht  can  be  established  which  is  inconsittent  vfith  the  terms 
01  a  contract. 

A  custom  for  a  lord  of  a  manor  to  have  common  of  pas- 
ture in  all  the  lands  of  his  tenants  for  life  or  years,  is  void, 
because  the  custom  is  contrary  to  the  lease  (a)  ;  nor  would 
the  custom  of  the  country  be  evidence  to  snow  a  different 
time  of  quitting  from  that  expressed  in  the  lease  (6). 

Where,  indeed,  the  terms  used  in  a  contract  are  of  du- 
bious meaning,  the  custom  and  usage  of  the  country,  or  of 
any  particular  class  of  persons,  as  merchants  conversant 
with  the  term,  to  use  it  in  a  particular  sense,  is  evidence 
that  the  parties  themselves  so  intended  to  use  it.  But 
where  the  meaning  of  the  terms  is  plain  and  unequivocal, 
and  a  fortioriy  where  the  law  has  annexed  a  particular 
meaning  to  the  use  of  the  term,  it  seems  to  be  an  universal 
rule  that  no  evidence  can  be  admitted  of  a  custom  or  usage 
to  receive  such  terms  in  a  different  sense  (c). 

Where  a  leas^  was  from  Michaelmas  generally,  it  was 
held  that  it  must  be  taken  prima  facie  to  import  new  Mi- 
chaelmas, and  that  evidence  could  not  be  admitted  to  show 
the  understanding  of  the  parties  that  the  holding  was  to  be 
from  old  Michaelmas  {d) ;  and  the  *  same  rule  seems  equal-  ^  456 

(y)  Wiggknomih  ▼.  DaUison^  1  Doug.  201,  affirmed  in  the  Exche- 
quer Chamber. 

(z)  P.  G.  White  v.  Sayer^  Palm.  311. 

fa)  Ibid. 

(b)  Per  Le  Blanc,  J.  6  East,  122. 

(c)  See  Parol  Evidence. 

(d)  Doe  v.  Xieo,  11  East,  312.  This  case  seems  to  overrale  that 
ofForky  y.  Wood^  there  cited  ;  in  which  Ld.  Kenyon  held  at  JVM 
PriiM,  that  evidence  was  admissible  that,  by  the  custom  of  the 
county  of  Kent,  all  demises  to  hold  from  Michaelmas  commenced 
at  old  Michaelmas.  Qu.  however,  whether,  when  the  lease  men-f 
lions  a  particular  time  for  the  commencement  of  the  tenancy  (as. 
Lady-day),  and  hy  the  custom  of  the  country  it  is  usual  to  enter  on 

.  the  tillage  lands  at  Candlemas,  and  the  rest  of  the  premises  at  La- 
dy-day, the  lease  may  not  be  considered  as  specifying  the  substan- 
tial time  of  holding,  and  as  silent  with  respect  to  the  subordinate 
terms  of  entry,  so  as  to  admit  evidence  or  the  custom.  8ee  the 
4ictvm  of  the  Court  in  DaggeU  v,  Snotodeny  2  BL  R.  1225.    Doe  v. 


456  CUSTOM  AND  USAGE. 

FART       ly  Co  exclude  the  evidence  of  custom  and  usage  Tor  the 
iv.         purpose  of  showing  that  old  Michaelmas  was  meant,  since 
such  evidence  is  merely  the  means  of  showing  in  what  sense 


Admiinbiiity    the  Contracting  parties  meant  to  use  the  particular  term  in 

•nd  effiBcL         question. 

So  a  reddendum^  in  an  old  renewed  lease,  of  so  many 
quarters  of  com,  means  the  Winchester,  and  not  the  cus- 
tomary, bushel  {e). 

An  aigreeftient  to  sell  a  number  of  acres  of  land  general- 
ly must  be  understood  of  statute,  and  not  of  customary, 
acres  (/). 

On  the  question,  whether  a  liberty  to  cruise  for  six 
weeks  authorized  the  party  to  cruize  for  the  space  of  six 
weeks  in  the  whole,  taken  at  different  intervals,  Ld.  Mans- 
field held  that  the  conduct  of  the  captain,  in  other  instan* 
ces  under  similar  circumstances,  was  admissible  in  evi- 
dence (^)(1). 

On  a  question,  whether  unnecessary  delay  had  been 
practised,  the  witness  was  admitted  to  state  in  evidence 
*  457  « that  the  delay  had  not  been  greater  than  they  had  prac- 
tised upon  similar  occasions  (A). 

Upon  the  same  principle,  the  law  of  a  foreign  country 
where  a  contract  has  been,  made,  is  evidence  to  show  the 
intention  of  the  parties,  and  the  nature  and  effect  of  the 
contract  (t). 

ffatkifUy  7  East,  551.  Doe  v.  .Settee,  6  East,  120.  Doe  v.  Howard^ 
11  East,  498.  In  Doe  v.  Benson,  4  B.  &  A.  588,  tiie  distinction  was 
taken  between  a  letting  by  parol,  in  which  case  sach  evidence  is 
admissible,  and  a  letting  by  deed  or  o^er  writing ;  but  it  seems 
that  in  the  case  ofFurUy  v.  fVbod,  there  was  a  written  lease.  See 
Ruunington's  Eject.  112. 

(e)  MaHery  tfc.  of  St  Cross  v.  Ld.  Howard  de  Walden,  6  T.  R.  388. 
R,  V.  Major^  4  T.  K.  750.  By  the  stat.  22  &  23  Car.  II.  c.  12,  the 
buyer  of  com  by  any  other  than  the  Winchester  measure  forfeits 
40f .  besides  the  value  of  the  com.  See  JL  v.  Arnold^  5  T.  K.  353 ; 
and  see  Hockin  v.  Cooke,  4  T.  R.  314.    1  Roll.  R.  420. 

(f)  Morgan  v.  TedeasUe,  Popham,  55.  Wing  v.  Earie,  Cro.  Eliz. 
267.  Waddy  v.  JVetoton,  8  Mod.  276.  But  see  2  Roll.  R.  67.  Cro. 
Bliz.  665.    Sir  /.  Bruin's  case,  cited  6  Rep.  67w 

(g)  Syers  v.  Bridge,  Doug.  527 — ^Where  it  was  held,  that  the 
mere  opinion  of  witnesses,  that  the  six  weeks  might  be  made  up  of 
disjointed  intervals,  was  inadmissible,  none  of  theni  having  known 
a  case  so  circumstanced. 

(h)  JVbUe  V.  Kennoway,  Doug.  510. 

(i)  See  tit.  Foreign  Lato. 


(1)  [See  Dean  v.  Su>oop,  2  Binney,  72,  where  the  former  conduct 
of  common  carrier  was  not  permitted  to  be  given  in  evidence  by 
him  to  prove  that  by  the  custom  of  the  country  he  was  answerabie 
only  for  losses  happening  from  his  own  negligence.] 
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A  custom,  as  well  as  a  prescription,  being  entire,  must       part 
be  proved  as  laid.     A  plea  of  justification  under  a  custom         ir. 
for  the  tenants  of  a  particular  copyhold  estate  to  cut  turf,  m 

is  not  supported  by  proof  of  a  custom  for  all  the  copyhold-  Variance, 
crs  generally  to  cut  turf  (A:). 

Where  the  defendant  justified  under  an  easement  claim- 
ed by  the  inhabitants  of  a  parish,  it  was  held  that  he  brought 
himself  widiin  the  description  of  an  inhabitant  by  proof 
that  he  rented  a  stall  in  the  parish,  which  he  used  occa- 
'  sionally  (Z), 

One  who  would  be  benefited  by  the  custom  is  not  a  CompeteDc^r* 
competent  witness  to  establish  it,  even  in  an  action  be- 
tween other  parties,  since  the  verdict  would  afterwards  be 
evidence  for  him  (m). 

•     Death. 

The  proofs  and  presumptions  relating  to  the  death  of 
any  individual  person  will  bie  considered  more  at  large  un- 
der the  title  Pedigree.. 

^  The  proof  of  the  death  of  any  person  known  to  be  once 
living,  IS  incumbent  on  the  party  who  asserts  the  death  (n) ; 
for  it  is  presumed  that  he  still  lives  till  the  contrary  be 
proved.  But  in  analosy  to  the  statute  *  of  bigamy  (o),  *  453 
and  the  statute  concernmg  leases  for  life  (j?),  where  a  per- 
son has  not  been  heard  of  for  many  years,  the  presumption 
of  the  duration  of  life  ceases  at  the  end  of  seven  years. 
Thus,  upon  a  plea  of  coverture,  where  the  husband  had 

{^one  abroad  twelve  years  before,  the  defendant  was  cal- 
ed  upon  to  prove  that  he  was  alive  within  the  last  seven 
years  (o)  (1  )• 
Proof  that  a  person  sailed  in  a  ship  bound  to  the  West 

I 

(k)  Fftfoon  v.  Pogfc,  4  Esp.  C.  71. 

(I)  lUck  V.  Fitck,  2  Esp.  C.  543. 

• 

(m)  See  Common. — Copyhold. — Merest, 

(n)  WUsm  V.  Hodges,  3  East,  313.  Throgmm-Um  v.  Walton,  1  Rol. 
R.  416. 

(0)  1  Jac.  I.  c.  11,  8.  2. 

(p)  19  Car.  II.  c,  6. 

(q)  Hopewell  v.  De  Pinna,  2  Camp.  113.  See  also  Doe  v.  Jessofi, 
6  East,  6iO.  Where  a  tenant  for'life  had  not  been  heard  of  for  four- 
teen years  b^  a  person  residing  on  the  estate,  it  was  held  to  be  pre- 
sumptive evidence  of  his  death.  Doe  v.  Deakin,  4  B.  &^  A.  433 ;  see 
E.  V.  Timfning,  2  B.  &  A.  386. 

(1)  See  Ante,  p.  218,  note  (1).  ERng  tf  al.  v.  Paddock,  18  Johns. 
141.    Crouch  tf  ux.  v.  Eveleih,  15  Mass.  Rep.  305.    Peak^'s  Ev.  ch. 

xiv.  sect.  1.] 


458  DEATH.— DEATH-BED  DECLARATIONS. 

PABT       Indies  some  years  ago,  which  has  not  since  been  heard  of) 
IT.         is  evidence  upon  which  a  Jury  may  presume  that  the  indi* 
t  vidual  is  dead ;  but  the  time  of  the  death,  if  it  become  ma- 

terial, must  depend  upon  the  particular  circumstances  of 
the  case  (r). 

A  remarkaSfe  case  is  mentioned  in  the  Reports,  where 
the  question  was,  whether  the  son  survived  the  father  so  as 
to  entitle  the  widow  of  the  son  to  her  dower,  the  &ther  and 
the  son  having  been  hanged  at  the  same  instant ;  and  it 
was  found  bv  the  Jury,  that  the  son,  who  had  been  observ- 
ed to  struggle  the  longest,  survived  the  father  {$). 

Death-Bed  Declarations. 

These  are,  as  has  been  seen,  evidence,  on  account 
of  the  solenm  obligation  which  'the  situation  of  the 
party  imposes  upon  him  to  <fiK^Iare  the  truth  {t) ;  and 
such  a  declaration  is  not  tW  less  admissible  because 
*  459  *  it  was  made  under  the  addi^nal  obligation  of  an  oath 
extra-judicially  administered. 
Admiaiibiiity.  jj^  tVoodcock^s  case  (tt),  the  wife  of  the  prisoner  having 
been  mortally  wounded  by  him  was  taken  to  the  poor-house, 
where  she  was  attended  by  a  magistrate,  who,  in  the  ab- 
sence of  the  prisoner,  administered  an  oath  to  her,  and 
took  down  her  statement  in  writing ;  and  the  declaration 
was  afterwards  admitted  in  evidence  (x). 

The  presumption  in  favour  of  this  species  of  testimony 
ceases  where  the  party  himself  would  not  have  been  admit- 
ted to  give  evidence  upon  oath ;  and  therefore  the  declara- 
tion of  an  attainted  felon  at  the  place  of  execution  is  inad- 
missible (y) ;  but  that  of  an  accomplice  is  admissible,  since 
the  accomplice,  if  living,  might  have  been  examined  upon 
oath  {z), 

(r)  WaUim  Y.  King,  1  Starkie's  C.  121.  PcOerwn  v.  Bfod:,  Park's 
108.433.    IBLR.^. 

(9)  Cro.  Eliz.  503.  2  Bl.  Comm.  132.  A  similar  question  arose 
from  the  circumstance  of  General  Stanwix  and  his  daughter  being 
lost  in  the  same  Tessel.  Cited  JSex  v.*2>r.  Kay,  1  BL  R.  640. 
Fearne's  Essays.  2  Salkeld  by  Evans,  593.  Evans's  Pothier,  Vol. 
n.  p.  346.    See  tit.  Prtsumptvm. 

(t)  Supra,  Vol.  I.  p.  94. 

(u)  Leach's  C.  C.  L.  563. 

{z)  WoQdcoek'%  case,  Leach's  C.  C.  L.  3d  edit.  563. 

(y)  H  V.  Drummond,  Leach's  C.  C.  L.  378, 3d  edit.  1  East's  P. 
C.  353.  S.  C. 

(z)  By  all  the  Judges,  Tinkhr'si  case,  East's  P.  C.  354. 356.  [Peim- 
tyhaniu  v,  Stoojpi,  Addison's  Rep.  332.    S.  P.] 
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Three  several  declarations  h&d  been  made  by  the  wound-       vamt 
ed  person  in  the  course  of  the  same  day,  at  the  successive         iv. 
intervals  of  an  hour  each,  t^e  second  had  been  made  before  i 

a  magistrate,  and  reduced  intp  writing,  but  the  others  had 
not,  the  original  written  statement  taken  before  the  magis- 
trate, was  not  produced,  and  a  copy  of  it  was  rejected. 
A  question  then  arose  whether  the  first  and  third  declara- 
tions could  be  received ;  and  Pratt,  C.  J.  was  of  opinion 
that  they  could  not,  since  he  considered  all  three  statements 
as  parts  of  the  same  narrative,  of  which  the  written  exami- 
nation was  the  best  proof:  but  the  other  Judges  held  that 
the  three  declarations  were  three  distinct  facts,  and  that 
the  inability  to  prove  the  second  did  *  not  exclude  the  first  *  460 
and  third ;  and  evidence  of  those  declarations  was  accord- 
ingly admitted  (a).  ' 

In  order  to  warrant  the  admission,  it  must  be  shown,  in  How  giren  in 
the  first  place,  that  the  declaration  was  made  under  an  «^i^^>>c<^* 
approhensioD  of  impending  death.  And  this  may  be  col- 
lected firom  the  nature  and  circmnstances  of  the  case, 
although  the  declarant  did  not  express  such  an  apprehen- 
sion (o).  And  it  is  not  essential  that  the  party  should  appre- 
hend immediate  dissolution  ;  it  is  sufficient  if  he  apprehend 
it  to  be  impending  (1).  Whether  such  evidence  be  admis- 
sible is  a  question  for  the  Court,  and  not  for  the  Jury,  to 
determine,  under  all  the  surrounding  circumstances  oi  the 
case  (c). 

In  Tinkler^s  case  (d),  a  majority  of  the  Judges  were  of  ^J^^  *°** 
opinion  that  the  death-bed  declaration  of  a  deceased  ac- 

(a)  R.  y.  Reason  Sf  Tranter,  Str.  500.  6  St.  Tr.  502.  According 
to  the  latter  report  of  this  case,  the  C.  J.  and  Powis,  J.  deemed  the 
evidence  inadniissible ;  Eyre  and  Fortescue,  Js.  were  for  admitting 
it ;  but  it  appears  that  it  was  admitted.   « 

(6)  it  V.  Woodeofk,  Leach's  G.  C.  L.  569,  3d  edit. 

(c)  John's  case,  East's  P.  C.  357.  By  all  the  Judges.  fFdbome^B 
case.  East's  P.  C.  359.  Per  Ld.  EHenfoorough,  1  Starkie's  0.  532. 
In  the  previous  case  of  JR.  y.  fVoodeock,  Leach's  C.  C.  L.  563,  Eyre, 
G.  B.  left  it  as  a  question  to  the  Jury,  whether  the  deceased  was 
under  the  apprehension  of  death  when  she  made  the  declaration. 

(d)  East's  P.  C.  354.  356.    See  also  fFeMeer^B  case,  Leach,  14. 

(1)  [Declarations  of  a  deceased  person,  made  the  i^ext  day  after 
he  had  received  a  wound,  but  six  or  seven  weeks  before  his  death, 
were  held  to  be  inadmissible.  State  v.  Moody,  H  Hayw.  31.  Bat 
the  declaratiou  of  a  deceased  person,  that  he  was  poisoned  by  cer* 
tain  individuals,  not  made  immediately  previous  to  his  death,  but  at 
a  time  when  he  despaired  of  his  recovery,  was  admitted  as  a  dying 
declaration.  Stote  v.  PoU,  1  Hawks,  443.  See  also  McNally,  174 
381,  4- «5.    Swift's  Ev.  124.]  • 

VOL.  II.  51  '         ' 
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PAHT       complice  was  alone  sufficient  to  convict  the  prisoner, 
IT.         because  the  declarant  in  that  situation- could  have  no  into-. 
.—-...-I.....  rest  in  excusing  herself,  or  unjustly  charging  otiiers ;  but 
Force  and       Other  Judges  were  of  opinion  that  confinnatory  evidence 
effect.  ^as  necessary. 

In  general,  although  it  is  for  the  Court  to  decide  upon 
the  admissibility  of  the  evidence,  it  is  for  the  Jury,  under 
the  circumstances,  to  judge  of  the  effect  of  it. 

*  461      Sir  D.  Evans  has  justly  observed  («),  that  ^'  Much  *  con^ 

sideration  should  be  given  to  the  state  of  the  mind  of  the 
party  whose  declarations  are  received.  Strongly  as  his 
situation  is  calculated  to  induce  the  sense  of  obligation,  it 
miist  also  be  recollected  that  it  has  often  a  tendency  to 
obliterate  the  distinctness  of  his  memory  and  perceptions ; 
and  therefore,  whenever  the  accounts  received  from  him 
are  introduced,  the  degree  of  his  observation  and  recollec- 
tion is  a  circumstance  whicK  it  is  of  the  highest  importance 
to  ascertain.  Sometimes  the  declaration  is  of  a  mattet  of 
judgment,  of  inference,  and  c;onclusion,  which,  however 
sincere,  may  be  fatally  erroneous.  The  circumstances  of 
confusion  and  surprise,  t^onnected  withlhe  object  of  the 
declaration,  are  to  be  considered  with  die  most  minute  and 
scrupulous  attention ;  the  accordance  and  consistency  of 
the  fact  related,  with  the  other  facts  established  in  evi- 
dence, is  to  be  examined  with  peculiar  circumspection; 
and  the  awful  consequences  of  mistake  must  add  their 
weight  to  all  the  other  motives  for  declining  to  allow  an 
implicit  credit  to  the  narrative  on  the  sole  consideration  of 
its  being  free  from  the  suspicion  of  wilful  misrepresenta- 
tion." 
,:  li  is  further  to  be  remarked,  that  this  seems  to  be, the 

only  instance  in  whidi  evidence  is  admissible  against  a 
prisoner  who  has  not  had  the  power  to  cross-examine — an 
.  .  ancHualy,  which  in  itself  calls  for  great  caution  and  circum- 
spection in  the  use  and  application  of  such  evidence. 
Finally,  it  has  never  been  received  except  in  eases  of  mur- 
der, where  if  the  dying  person  were  certain  as  to  the 
author  of  the  violence,  yet  in  the  case  of  a  quarrel  and 
«  conflict,  he  might  be  under  a  strong  temptation  to  give  a 
partial  account  of  the  transaction,  although  all  motives  of 
personal  hostility  had  ceased.  In  other  cases,  it  is  far 
from  improbable  that  he  would  attribute  the  fact  to  some 
person  whom  he  suspected  to  be  his  enemy,  when,  if  his 

*  462  grounds  for  supposing  so  *  could  have  been  investigated, 

they  might  have  turned  out  to  be  very  unsatisfactory. 

•  "      •         « 

(e)  Pothier,  by  Evans.  Vol  f>,  p.  29a 


J)£ATU-B£D  pECLARATIOKa  4g2 

Declarations  of  this  nature  have  been  admitted  in  civil       part 
cases,  where  they  have  been  made  by  attesting  witnesses         it. 
to  an  instrument.  .•.^p-.^-.i^ 


In  the  case  of  fVright  v.  Littler  (/),  the  plaintiff  claimed  in  cwu  pro- 
under  a  will,  dated  1 743 ;  the  defendant  claimed  unde%fi  will,  ceedingB. 
dated  in  1746,  and  proved  the  hand-wrrting  of  the  witnesses 
by  whom  it  purported  to  have  been  attested.  To  disprove 
this  will,  the  plaintiff  called*  Mary  Victor,  the  sister  of 
William  Medlicott  one  of  the  attesting  witnesses,  and  upon 
cross-examination  by  the  defendant's  counsel,  she  stated 
that  William  Medlicott,  in  his  last  illness  acknowledged 
an<}  declared  that  the  will  of  1745  was  forged  by  himself. 
Ld.  Mansjfield,  in  delivering  the  judgment  of  the  Court, 
upon  a  motion  for  a  new  trial,  said,  "  As  the  account  was 
a  confession  of  great  iniquity,  and  as  he  could  be  under  no 
temptation  to  say  it,  but  to  do  justice  and  ease  his  con- 
science, I  am  of  opinion  that  th^  evidence  was  proper  to  be 

lefttoaJury"fe)(l). 

In  a  subsequent  case  (&),  Mr.  J.  Heath,  on  the  authority 

of  the  above  case,  admitted  the  declaration  of  a  person  who^ 

had  set  his  name  to  a  forged  bond,  and  who,  upon  his  death- 

(f)  3  Burr.  1244.    1  Black.  Rep.  346. 

{g)  Ld.  Mansfield  also  observed  upon  the  &ct,  that  the  evidence 
came  out  tqion  cross-ezatninatioo,  by  the  defendant,  and  had  not 
been  objected  to  at  the  trial ;  and  said,  that  even  if  it  had  been 
upon  examination  by  the  plaintiff,  it  would  have  been  equally  ad- 
missible, especially  since  the  will  was  all  written  and  witnessed  by 
him  (Wyiiam  Medlicott),  and  gave  the  premises  in  question  to  his 
wife. 

(h)  6  East,  195,  cited  by  Ld.  EUenborough,  C.  J. 

(1)  Fin  WUiOH  V.  Boermn^  15  Johns.  286,  it  was  held  that  declara- 
tions  %n  txhtmis^  ave  inadmissible  evidence,  either  in  a  civil  action 
or  a  criminal  prosecution,  with  the  single  exception  of  cases  of 
homicide,  in  which  the  declaration  of  the  deceased,  after  the  mortal 
blow,  as  to  the  fact  of  the  murder,  is  admitted.  Thompson,  O.  J. 
says,  ^  No  case,  either  in  the  English  courts  or  in  our  own,  has 
fiulen  under  my  observation,  where  such  evidence  has  4)een  admit- 
ted in  a  civil  suit.  Wfighi  v.  LUtUry  (3  Burr.  1244.  1  Bl.  Rep.  845) 
has  been  urged.  But  a  recurrence  (o  the  facts  will  show  that  the 
circumstances  of  that  case  were  roecial  and  peculiar  ;  and  the 
admission  of  the  declaration  of  Medlicott  was  not  supported  under 
this  rule.  Lord  Mansfield,  in  pronouncing  the  opinion  of  the  court, 
says,  the  testimonv  comes  out  on  the  cross-examination  of  the 
deteniiant's  counsel,  and  no  objection  made  to  it ;  and  aftef  mention- 
ing the  special  circumstances  of  the  case,  he  says,  no  general  rule 
can  be  drawn  from  it ;  thereby  expressly  excluding  the  idea  that  the 
evidence  was  admitted  merely  as  the  dymg  declaration  ofMedlicBW 
Bee  also  Wilson  v.  Boerem,  Anth.  N.  P.  176,  &  note  (a),] 
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PART       bed,  begged  pardon  of  Heaven  for  having  been  concerned 

IV.         in  the  forgery. 

— ^— — .      The  ground,  however,  upon  which  guch  evidence  has 

*  463  been  admitted,  is  this  : — If  the  attesting  witness  had  *  been 

living!  he  must  have  been  called,  and  might  have  been 

cross-examined  as  to  the  validity  of  the  instrument,  the 

authenticity  of  whiciv  depends  upon  the  credit  given  to  it 

by  his  attestation  (t). 

In  a  late  case,  the  Court  of  King's  Bench  said  that  as  it 
did  not  appear  that  such  evidence  had  ever  been  received, 
except  in  cases  of  muider,  where  the  declarations  had  been 
made  by  the  deceased,  and  in  civil  cases,  where  the  declara-^ 
tions  had  been  made  by  attesting  witnesses,  they  would  not 
further  extend  the  nile  ;  and  therefore  the  Court,  held  the 
declaration  1>f  a  dying  person  as  to  the  relationship  of  the 
lessor  of  the  plaintiff  in  ejectment,  to  the  person  last  seiz* 
ed  (/),  to  be  inadmissible  (li). 

Debt, 

This  action  is  founded  either  upon  a  specialty,  or  upon 
a  parol  contract,  or  duty.    The  proo&  in  the  former  class 

{%)  4  B.  &  A.  55.  Upon  the  same  principle,  evidence  has  been 
admitted  to  impeach  the  character  of  attesting  witnesses  who  are 
dead,  and  whose  hand- writing  is  proved  in  order  to  substantiate 
the  instrument.    See  tit.  ffUness, 

[k)  Doe  V.  Ridgwayy  Mich.  1,  Gen.  lY.  MS.  and  4  B.  &;  A.  53. 

{I)  Ibid.  *^.  havhig  been  convicted  of  perjury,  pending  a  rule  for 
a  new  trial,  shot  the  prosecutor,  and  it  was  hela,  that  an  affidavit 
of  his  dying  declarations  on  the  subject  of  the  perjury  was  not 
•  admissible ;  and  it  was  held  that  such  declarations  were  admissible 
in  those  cases  only  where  the  death  was  the  subject  of  the  chavge, 
and  where  the  declarations  related  to  the  circumstances  of  the 
Aeath.  R.  v.  Meade^  2  B.  &  C.  605.  In  R.  v.  Huiokin»on,  Cor. 
Bayley,  J.,  Durham  Sp.  Ass.  1822,  the  prisoner  being  charged  with 
administering  savin  to  a  pregnant  woman,  it  was  held  that  her  dying 
declarations,  although  they  related  to  the  cause  of  her  death,  were 
inadmissible^  the  death  not  being  the  subject  of  inquiry.  2  B.  &  O. 
608,  in  the  note. 

-  -  -  -       ■■   —  -  -  ,  _  I    II     I  -      -  - 

(1)  [Evidence  of  the  declarations  of  a  grantor  with  warranty  can- 
not be  received  to  support  a  title  deduced  from  him,  though  the  de- 
clarations be  made  in  articulo  mortis,  Jackson  v.  Vrtdtf\heTgh^  1 
Johns.  150.  Declarations  of  a  testator,  tliopgh  made  in  txtrtmis^  are 
i)ot  admissible  to  ^how  duress  at  the  time  he  executed  his  will.  Jack-, 
son  V.  Kniffkr,  2  Johns.  31.     See  also  Gray  v.  Goodrich,  7  Johns.  05, 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  her 
dying  declarations  charging  the  defendant  as  her  seducer,  are  held 
to  be  admissible  evidence,  m  North  Carolina.  McFarlana  ▼.  Shaw^ 
^  Car.  Law.  Repos.  102.1 
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of  detions  ftre  considered  vnder  the  titles  Bond — Covenani —       part 
Deed»    Those  which  belong  to  the  latter  are  distributed         ir. 
also  under  the  titles  of  BUU  of  Exchange^  Goods  sold  and  ■■■ 

delivered  J  &c. ;  and  where  the  action  is  for  a  penalty,  under 
the  title  Penal  Action, 

Under  the  plea  of  nil  dehetf  the  plaintiff  nnlst  prove  all  the  ^'^  ^^^ 
material  allegations  in  his  declaration,  although  the  plea  be 
an  improper  one,  to  which  he  might  have  demurred  (i?i)« 
The  defendant  may,  in  general,  give  in  evidence  such  matter 
as  shows  that  he  was  not  indebted  to  the  plaintiff.  *464 

*  Where,  indeed,  the  action  is  immediately  founded  ETideact 
upon  a  record  or  specialty,  nU  debet  is  an  improper  plea;  ^^^mildtbttf 
for  the  defendant  cannot  oy  his  plea  admit  the  existence  of 
the  record  or  specialty,  and  yet  deny  the  debt(n).  But 
whenever  a  specialty  or  record  is  but  inducement  to  the 
action,  which  is  founded  upon  extrii^  matter  of  &ct,  nU 
ddfet  is  a  good  plea,  as  in  debt  for  rent  by  indenture  (o),  or 
for  an  e^ape  (p),  or  on  a  devastavit  {q\. 

In  an  action  of  debt  for  rent,  nil  debet  is  a  eood  plea, 
although  the  demise  be  by  deed,  for  the  deed  does  not 
acknowledge  the  debt,  as  an  obligation  to  pay  money  does ; 
the  debt  accrues  by  the  subsequent  enjoyment  (r),  and  non 
est  factum  here  would  not  be  an  answer  commensurate  with 
the  declaration.  It  may  be  veiy  true  that  the  deed  is  the 
deed  of  the  lessee,  and  yet  that  no  debt  has  arisen ;  for 
something  tdtra  the  deed,  that  is,  the  enjoyment  of  the  land, 
is  essential  to  the  creation  of  the  debt,  which  is,  technically 
speaking,  a  matter  in  pats  to  be  proved  before  a  Jury  («), 
Consequently,  the  defendant,  in  an  action  of  debt  for  rent, 
may  prove  under  this  issue,  that  the  lessor  has  kept  pos-r 
session  of  the  premises,  or  (as  it  seems)  of  any  part  {t) ; 
for  as  the  action  arises  not  on  the  contract  merely,  but  is 

(m)  8ee  tk.  BaU-hondy  supra^  140,  note  (u). 

(n)  Oilb.  L.  E.  79, 2d  edit.  1  WiU.  Saund.  39,  n.  (8).  Cowp.  589. 
Hardr.  333.  Tyndal  v.  Hutehinsm^  3  Lev.  170.  fFarren  v.  CotiMtf, 
S  Ld.  Raym.  iSoO.  3  Str.  778.  8  Mod.  107.  Although  facts  be 
mixed  with  it,  as  in  an  action  by  the  assignee  of  the  sheriff  upon  a 
bail-bond.  Fort.  363.  3  Ld.  Raym.  1503.  3  Str.  780.  5  Burr. 
S586. 

(o)  Cowp.  589.    [Btdlis  v.  Giddens,  8  Johns.  83.*] 

Ip)  Salk.  565. 

(q)  Ibid,  and  1  Saund.  319. 

(r)  B.  N.  P.  170.  Hardr.  333.  1  WiU.  Saund.  39.  Gilb.  L.  E, 
389,  3d  edit.    Cowp.  589. 

(s)  Gilb.  L.  E.  380, 3d  edit.    B.  N.  P.  170. 

(0  See  GUb.  L.  E.  383, 3d  edit.  nn8t.l48,a,  yent.377r  Rol, 
Ab.  39a 
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WABT       *al80  founded  on  the  pernancy  of  the  profits   accord* 
nr.         ing  to  the  contract,  this  is  evidence  to  show  that  no  debt 
I  ever  existed  (u). 

Nil  debet,  So  the  lessee  may  show  an  entry,  or  expulsion  firom  the 

proof  under,  premises  by  the  lessor,  or  any  suspension  of  rent  by  him, 
under  this  issue  (a?),  or  that  the  lessor  has  entered  into  part 
of  the  demised  premises ;  for  since  the  lessor,  by  his  own 
wrongful  act,  deprives  the  party  of  the  benefit  of  the  en- 
tire contract,  no  apportionment  can  be  made  in  his  fa* 
vour  (y).  So  he  may  show  an  eviction  by  a  third  person. 
In  oraer  to  prove  this,  he  must  show  that  the  evictcnr  had  a 
title  to  enter,  and  did  enter,  before  the  rent  was  due,  and 
show  also  by  what  process  he  was  evicted  (2r)(l).  This 
yiust  be  done  by  the  produetion  of  the  jiidgment  in  eject- 
ment, &c.  or  by  proof  of  an  examined  copy  of  it^  and  by 
pro<^of  the  execution  of  the  writ  of  possession  under  the 
warrant,  and  an  exaRned  copy  of  the  return* 

But  the  defendant  cannot,  where  the  demise  is  by  de^ 

aiv$  evidence  to  show  that  the  plaintiff  had  no  interest  in 
le  demised  tenements ;  for  if  he  had  pleaded  it,  the  plain- 
tiff miffht  have  replied  the  indenture,  or  might  have  de- 
murred, for  the  declaration  being  on  the  indenture,  the 
estoppel  appears  on  record  (2).    Sut  if  the  defendant  were 

(tt)  2  Rol.  Ab.  677,  pL  21.    Gilb.  L.  E.  283, 2d  edit. 

(x)  It  is  frequently  pleaded :  but  it  seems  that  this  is  optioiial  on 
the  part  of  the  defendant.  1  Will.  Saund.205,  n.  (2).  B.  N.  P.  177. 
1  Mod.  35.  1  Vent  258.  1  Ld.  Raym.  566.  1  Sid.  151.  2  Keb. 
762.    CmUrOj  2  Leon.  10.    Goulds.  80.  pi.  18.    Ow.  85. 

(y)  1  Inst.  148,  a.  1  Vent.  277.  Rol.  Ab.  398.  Oilb.  L.  E.  283. 
[Vaughan  if  ml.  V.  Elanckard  if  al.  1  Yeatea,  176J 

(z)  Fort.  860,  Cocper  ▼.  T&ung,  8  Geo.  II.  Jordan  v.  TwdU^ 
Rep.  Temp.  Hardw.  171. 

■ 

(1)  [Where  a  tenant  is  dispossessed  by  a  pablic  enemy,  he  ought 
to  pay  rent  only  for  the  time  he  enjoyed  peaceably,  and  not  for  the 
time  he  was  prevented  by  the  casualties  of  war.  Bcrajev  v.  Lat^ 
renee^  1  Bay,  499.  Sed  vide  PoUard  v.  Shaaffer,  1  iMks,  2ia 
American  Museum,  Vol.  II.  p.  470,  where  it  was  held  that  a  leasee^ 
who  had  been  dispossessed  by  the  British  army  in  1777,  was  bound 
to  pay  rent  for  the  whole  term, — but  that  he  was  excused  from  keep* 
ing  and  giving  up  the  premises  in  good  repair,  according  to  his  co- 
venant, on-account,of  the  destruction  and  waste  committed  by  the 
army.] 

(2)  r  Where  a  lessor  threatened  to  turn  the  tenant  off  by  force,  if 
he  did  not  take  a  lease,  it  was  held  that  the  lessee  might  contest 
the  lessor's  title.  HamiUon  v.  Maridtn^  6  Binney,  45b  And  the  ae- 
oeptance  of  a  lease  of  a  part  of  a  tract  of  land  does  not  estop  the 
lessee  from  contesting  the  lessor's  title  to  the  remainder  of  the  tract. 
Pederiek  v.  SearU,  5  Serg.  &  Rawle,  236.] 
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to  plead  nU  habuit  in  tenementisy  and  the  plaintHT  weVe  to       Tkxt 
join  issue  on  the  plea,  instead  of  relying  on  the  estoppel,  it. 

the  defendant  would  *  not  be  concluded  by  the  deed,  and  ■■ 

the  Jury  would  be  bound,  as  has  already  been  seen,  to  N\\  debet,      * 
find  according  to  the  truth  of  the  fact  (*).     Neither  can  J"^?^'* 
the  defendant,  under  this  issue,  give  in  evidence  disburse-     ^^^ 
ments  for  necessary  repairs,  altfiough  the  plaintiff  is  bound 
to  repair,  for  the  proper  remedy  is  by  an  action  of  cove- 
nant (c),  unless  by  the  terms  of  the  covenant  the  repairs 
are  to  be  paid  out  of  the  rent  (d).    It  is  no  defence  that 
the  lessee  did  not  actually  enter  and  enjoy  where  he 
miffht  without  the  hindrance  of  the  lessor,  have  entered 
and  enjoyed,  for  he  cannot  defend   himself  by  his  own 
laches  (e). 

The  general  rule  is,  that  the  plaintiff  may  give  in  evi- 
dence, under  this  plea,  any  matter  which  shows  that  noth- 
ing was  due  at  the  time  when  the  action  was  brought  (/), 
as  payment  (^),  or  a  release  (h).  But  the  Statute  of  Limi- 
tations must  be  pleaded ;  and  on  a  qui  iam  action  to  reco- 
ver penalties,  it  nas  been  held  thai  the  defendant  cannot 
give  in  evidence  the  record  of  a  recovery  against  him  by 
another  person  for  the  same  forfeiture  (i). 

♦Decbit.  *  467 

To  support  an  action  on  the  case  for  deceit,  the  plaintiff  ^•■•'•l  '•^J'"' 
must  allege,  and  prove,  a  fraud*  to  have  been  committed 
by  the  defendant,  and  that  a  damage  has  resulted  from  the 
fraud  to  the  plaintiJBr(A:).  The  fraud  must  consist  in  de- 
priving the  plaintiff,  by  deceitful  means,  of  some  benefit 
which  the  law.  entitled  him  to  demand  or  expect. 

It  is  matter  of  evidence  to  prove  that  the  deceitful  and  i>eceiaui 
firaudulent  means  have  been  used  as  alleged,  and  that  the  °^*™* 
plaintiff  has  in  fact  been  deceived  by  them  to  his  detri- 

(b)  Salk.  877.  B.  N.  P.  170 ;  supra,  Vol.  I.  p.  308.  But  wh Ae  the 
demise  is  by  parol  agreement,  see  X  Ld.  Raym.  746.*  B.  N.  P.  177. . 

(c)  B.  N.  P.  177.    1  Ld,  Ray.  370. 

(d)  1  Ld.  Ray.  420. 

(e)  RoL  Ab.  605.    Gilb.  L.  £.  284. 

(f)  Com.  Dig.  Pleader,  3  W.  17. 

{g)  Gilb.  L.  £.  985.    See  tit.  Bond-^Payment. 

\h)  Per  Holt,  J.    HaiUm  v.  Mone,  1  Salk.  394,  S.  C.  2  Ld.  Ray. 
See  Co.  Litt,  182,  b.  contra.    Gilb.  L.  £.  285. 

{i)Bredan  v.  JFLtrmanj  Str.  701 ;  vide  supra,  Vol.  I.  p.  207,  if  infra, 
tit.  Penal  Actum.  » 

ik)  12  £ast,  636. 
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PABT  ment ;  but  it  is  luaally  a  question  of  law,  arising  upon  the 
IT.  facts,  whether  an  action  lies  in  respect  of  damage  result- 
■  ing  from  such  means ;  for  it  is  not  a  general  rule,  that 

wherever  fraud  and  damage  concur  an  action  is  maintain- 
able.   Such  means  must  Be  used  as  are  likely  to  impose 
on  a  f>er8on  of  ordinary  prudence  and  circumspection,  to 
throw  him  off  his  guard  on  a  point  where  he  might  rear 
sonably  place  confidence  in  the  representation  of  the  de- 
fendant, and  they  must  Jbe  such  as  deprive  the  party  of  a 
benefit  which  in  point  of  law  he  has  a  right  to  expect  (I)« 
*  468  Thus  no  action  is  *  maintainable  in  respect  of  a  false  re- 
presentation bv  a  vendor  of  the  intention  or  will  of  another 
m  respect  of  the  goods  (m). 
Proof  of  fraod.      The  plaintiff  must,  in  the  first  place,  prove  fiaud,  in 
fad;  he  must  show  that  the  representation  was  not  only 
fahebfy  but  that  it  was  Jrauduhndy  made,  with  intent  to 
deceive  the  plaintiff;  for  the  fraud  or  deceit  is  the  founda- 
tion of  the  action  (n)(l).    Thus  in  all  cases  of  deceit  in 

(/)  Per  Lord  EUenborouffh,  in  Fenum  v.  JTeyt,  12  East,  631. 
B.  N.  P.  30.  In  BayUy  v.  MtrrtU,  Cro.  Jac.  386,  on  an  agreement 
to  carry  goods  at  so  much  oef  cti>f .,  it  was  held  diat  no  action  lay 
for  falsely  affirming  that  a  load  of  madder  contained  a  leas  quaati^ 
of  ctriff.  tnan  it  contained  in  fact.  In  1  RolL  Ab.  801,  pi.  l^it  was 
held  that  one  who  was  induced  to  buy  a  term  by  a  false  assertion 
on  the  part  of  a  seller,  that  a  stranger  had  offered  2(K.  for  it,  could 
not  recover ;  where  the  plaintiff  bought  of  the  defendant  certain 
buildings,  trade  and  stock,  under  a  false  representation  by  the  latter 
that  he  was  about  to  enter  int6  partnership  with  certain  persons  in 
the  same  trade  (whose  names  he  would  not  disclose),  and  that  they 
>  would  not  consent  to  his  giving  the  plaintiff  more  than  a  certain  sum, 

but  in  fhct  they  had  authorized  him  to  make  the  best  terms  he  could, 
and,  would  have  ffiven  a  larger  sum,  and  in  fact  the  defendant  charg- 
ed them  with  a  uurger  sum,  it  was  held  that  no  action  was  main- 
tainable ;  for  it  was  either  a  false  representation  of  the  intention  of 
another,  or  a  laeregraHs  didum  of  the  defendants,  on  which  it  was 
the  indiscretion  of  the  plaintiff  to  rely.  Vtrwm  v.  £eya,  13  East, 
632,  affirmed  on  error,  in  the  Exchequer  Chamber,  4 1'aunt.  488. 

(fli^  Verfwn  v.  JCey^,  12  East,  632.    See  the  last  note. 

[n)  [Ofi«y.42flwmofui,d  Conn.  Rep.  413.  Manrot  v.  Ckardntr^ 
»p.  Con.  Ct  3&.  475.  Emenon  v.  Brighana^  10  Mass.  Rep.  197. 
Yely.  21.  a.  iwU  (1).1  Where  there  has  been  an  expresg  warranty, 
although  the  action  be  framed  in  forf,  and  a  scienter  ayerred,  it  need 
not  be  proved  ( WilUafMon  y.  Miaon^  2  East,  446),  for  then  the  ex- 
press vforran^  is  the  gist  of  the  action,  and  not  the  deceit  (see  tit. 
AuumpsU — warranty) ;  and  where  there  is  a  warranty  the  action 
is  usually  laid  in  assumpsitj  in  order  that  the  declaration  may  em- 

(1)  [An  action  of  deceit  will  not  lie  against  a  purchaser  of  a  chat- 
tel who  makes  false  affirmations  of  his  means  and  property  in  or- 
der to  postpone  the  day  of  payment.  F&her  y.  Brotm^  1  Tyhty 
387.] 
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the'sale  of  personal  chattels,  in  respect  of  *  the  quali^,  fabt 

soundness  or  goodness  of  the  subject-matter,  the  plaintiff  ly. 

e  ialsity  of  the  representation,  but 


must  prove  not  only  the 

also  the  scienter  j  the  knowledge  of  the  defect  on  the  part  Proof  of  fraud. 

of  the  defendant. 

If  the  defendant  sell  goods  as  his  own,  the  plaintiff 
should  show  that  he  knew  that  th9y  were  not  his  own  (o). 
For  if  the  defendant 'had  reasonable  ground  to  suppose 
that  they  were  his  own  property,  as  if,  fer  instance,  he  had 
bought  them  bona  fide^  this  action  will  not  lie  against 
him  (p).  But  if  the  defendant  represent  them  to  be  the 
goods  of  t/^.  B.J  and  that  he  had  authority  from  jf.  B.  the 
owner,  to  sell  them,  it  will  be  sufficient  for  the  plaintiff  to 
show  that  he  had  no  authority  from  A.  B. ;  and  proof  that 
they  were  the  goods  of  some  other  person  would  be  prima 
facie  evidence  of  the  want  <^  authority  in  the  defendant^ 

braee  the  money-counts.  The  jMropriety  of  this  practice  was  esta* 
Mufaed  in  the  case  of  ShtaH  v.  WiUdnij  Doug.  18.  [J&nu  v.  Gono* 
WKJ[  ifoLAt  Yeates,  109.]  Where  the  action  is  framed  in  tort,  the 
phuntiifl^  if  he  pi^ve  the  scienter,  will  be  entitled  to  recover,  although 
the  representation  made  may  fall  short  of  a  war^ity. 

The  plaintiff  must  show  that  the  representation  was  frauduUnUy 
made,  either  oat  of  tU-unil  or  cauta  lucri.  Ames  v.  Whitmere, 
d  Mooie,  7ia. 

Where  a  vendor  knew  of  defects  in  a  ship  at  the  time  of  sale^ 
which  it  was  impossible  that  the  buyer  should  discover,  and  did  not 
disclose  them  at  the  time  of  sale,  Ld.  Kenyon  held  that  he  was  liable 
to  an  action  for  the  deceit,  as  on  a  warranty  that  the  ship  was  free 
irom  aH  defects,  although  by  the  express  terms  of  the  contract  the 
buyer  was  to  take  her  with  aU  faults  (Mellisk  v.  MaUeuXj  Peake's  C 
115.)  But  in  the  subsequent  case  ofBagkhoU  v.  Walters^  (3  Camp. 
154,)  Ld.  Ellenborough  stated  that  he  could  not  subscrioe  to  the 
doctrine  of  the  former  case ;  he  said, "  Where  an  article  is  sold  with 
oU  fauUsj  I  think  it  quite  immaterial  how  many  belonged  to  it  within 
the  knowledge  of  the  seller,  unless  he  used  some  artince  to  disguiae 
them,  and  to  prevent  their  beinff  discovered  by  the  purchaser.** 
There,  however,  the  plaintiff  failedin  proving  any  fraud.  See  Park" 
inson  v.  Lte^  3  East,  314.  [Schneider  tf  al.  v.  Heath,  3  Camp.  506. 
Shepherd  v.  £mn,  5  B.  &  A.  340.  Post.  tit.  Vendor  and  Femfee. 
fFarranbf^  5  Johns.  411,  nole.] 

{o\  B.  N.  P.  30.  Balk.  310.  On  the  sale  of  a  personal  ohaltel 
the  law  will  imply  a  warranty  as  to  ^e  right  to  seO  (3  T.  R.  S7. 
3  BL  Com.  451.  3  Bl.  Com.  166  Peake's  C.  94.)  But  a  warran^ 
as  to  the  right  to  real  property  will  not  be  implied  (3  B.  &  P.  13. 
3  B.  &  P.  166.  DougL  654.  6  T.  R.  606).  A  warranty  as  to  the 
souBdnees,  goodness,  ot  value  of  a  horse,  or  other  personal  chat« 
tel,  is  never  implied.  3  East,  314.  3  Bl.  Com.  451.  3  BL  Com. 
165.    3RoLlL5. 

(f )  Ibid. 
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PABT       and  sufficient  to  pat  him  upon  proving  that  he  had  autho- 

IT.        rity(j^). 

—————      So,  if  a  man  sell  a  horse,  stating  him  to  be  of  a  certain 

PMof  of  fraud,  age,  according  to  a  pedigree  dehvered  to  him  when  he 

bought  the  horse,  and  shown  to  the  purchaser  (r),  or  sell  a 

Eicture  as  the  production  of  an  ancient  master  («),  or  as 
aving  formed  part  o^a  particular  cabinet  of  paintings, 
and  such  representations  be  made  according  to  tne  honest 
belief  of  the  owner  at  the  time,  no  action  is  maintainable, 
*  470  although  the  representation  *  be  incorrect ;  but  it  is  oth- 
erwise if  the  vendor  knew  at  the  time  that  he  was  repre- 
senting a  falsehood, 
cimcteiw        In  an  action  for  giving  a  ialse  representation  of  the  ere- 
Praof  of  fraud,  jj^  ^^^j  circumstances  of  a  third  person,  to  the  detriment 
of  the  plaintiff,  it  is  not  necessaij  to  show  that  the  defen- 
dant expected  to  derive  any  benefit  from  the  deceit,  or  that 
he  colluded  with  the  other  {t).    The  ground  of  the  action 
is  the  intention  to  deceive  and  injure  the  plaintiff  (u),  and 
of  this,  as  in  all  other  questions  ofmalajideiy  the  Juir  are 


to  judffe((r).     Where  the  defendant  had  informed  the 
plaintinthat  a  JNirty  might  safely  be  credited,  and  that  he 
False  charae-    spoke  from  his^wn  knowU^e^  and  not  from  hearsay,  the 


plaintiff  will  not  be  liable  to  damans  although  the  repre- 
sentation be  false,  and  the  plaintiff  in  consequence  re- 
ceive an  injury,  if  the  representation  was  in  fact  made  by 
the  defendant  h(yna  fide^  and  under  the  belief  that  it  waa 
true(y).  It  is  not  sufficient  to  show  that  the  defen- 
dant intended  to  deceive  when  he  made  the  represen- 
tation, without  proof  that  he  intended  to  defraud  the 
plaintiff  (2r). 

« 

(f )  B.  N.  P.  31.    1  Dany.  Ab.  176. 

(r)  DwOop  y.  Waugh^  Peake's  C.  13a 

{$)  Jendwine  y.  Sladty  3  Esp.  C.  579. 

(i)  PatUy  y.  Fneman,  3  T.  R.  51. 

(tt)  Tafp  y.  Lee,  3  B«  &;  P.  367.    3  T.  R.  51. 

Jz)  Ejfrt  y.  Dun&ford^  1  East,  318.  The  defendants  baying  credit 
Iged  witb  them  in  fayour  of  T.  to  a  certain  amount,  but  upon  an 
express  stipulation  that  coodfl  should  preyiously  be  lodged  witti  them 
to  treble  the  amount,  inrormed  the  plainti£^  who  applied  to  them  for 
information  as  to  T.'s  responsibility,  that  they  might  safely  execute 
Tl's  order  for  goods  upon  credit,  and  stated  the  fact  that  such  credit 
had  been  lodged  with  them,  but  wholly  omitted  the  preyious  condi- 
tion ;  and  it  was  held  that  this  was  a  mppretno  verC,  wnich  warranted 
the  Jury  in  finding  fraud.  [Ward  y.  VtnUr^  3  Johns.  271.  UfUm 
y:raMlj6  Johns.  181.] 

(y)  ^cr(|^  y.  CVvojy,  3  East,  92. 

{%)  SeoU  y.  Lmra,  Peake's  C.  226 ;  4*  infra,  47a  [Young  Y.Cavdi, 
8  Johns.  23.] 
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The  party  whose  solvency  is  misrepresented  is  a  com-       paet 
petent  witness  (a).    Similar  misrepresentations  made  by         iv. 
the  defendant  to  other  persons  are,  it  has  *  been  held,  ad-  ■ 

missible  in  evidence,  to  prove  a  fraudulent  connection  be-  *  471 
tween  the  defendant  and  the  customer  (i). 

The  gist  of  the  action  is  that  the  plaintiff  was  imposed  JjJ^**^^'"^ 
upon  by  the  fraud  of  the  defendant.  If  therefore  it  appear 
that  the  plaintiff  was  aware  of  the  felsity  of  the  representa- 
tion, or  made  the  contract,  to^ise  a  common  phrase,  with 
his  eyes  open  to  the  defect,  he  b  remediless,  for  he  was  not 
decewed.  Nay,  fiirther,  if  he  had  the  fiill  means  of  detect- 
ing the  fraud  and  ascertaining  the  truth,  and  neglected  to 
infonn  himself  of  it  when  he  might  easily  have  done  so,  or 
even  if  he  placed  a  blind  and  wiliul  confidence  in  a  repre- 
sentatiim  which  was  not  calculated  to  impose  upon  a  man 
of  ordinary  prudence  and  circumspection,  it  seems  that  an 
action  of  deceit  cannot  be  supported.  For  although  the 
plaintiff  in  these  cases  may,  in  point  of  feet,  have  been  de- 
ceived, vet  it  was  a  consequence  of  his  own  folly^  that  he 
was  so  defrauded,  and  vigUainiiims  non  dormieniibus  jura  sulh 
veniunt. 

Where  a  false  representation  was  made  on  the  sale  of 
goods,  but  the  plaintiff  had  full  opportunity  to  inspect  them, 
and  a  written  cantraet  was  entered  into,  the  terms  of  which 
had  no  reference  to  the  representation,  it  was  held  that  the 
plaintiff  was  not  entitled  to  recover  (c). 

If  the  vendor  of  a  horse  af&rm  that  he  is  sound  wind  and 
limb,  wlkn  it  is  apparent  that  he  has  but  one  eye  (<{),  or 
warrant  an  house  to  be  in  perfect  repair,  which  wants  a 
roof  fe),  the  buyer  must  abide  by  the  consequence  of  his 
own  laches.  0 

*  The  possession  of  goods  by  a  vendor,  induced  rea-  *  472 
Bonable  presumption  of  ownership  and  title  (/).   4But  it  is 

(a)  Sadtk  V.  Harris,  3  Starkie's  C.  47.  See  also  Gainrford  v. 
maMbrdy  6  Price,  68.  Eiehardsan  ^  al.  v.  Smith,  1  Camp.  377. 
For  the  witnese  cannot,  in  an  action  for  the  price  of  the  goods, 
avail  himself  of  the  verdict. 

(h)  Beat  y.  Tkaitker^  3  Esp.  C.  Id4;  qu. 
(e}  Pickering  v.  Danamm,  4  Taunt.  779. 

(d)  Unless,,  as  is  quaintly  remarked  in  the  Year-books,  the  pur- 
chaser be  also  blind. 

(t)  Bai^Uy  T.  Merrd,  Cro.  Jac.  387 ;  and  per  Grose,  J.  3  T.  R. 
S5.  D^er  v.  Hargrove,  10  Ves.  507.  Where  the  defect  is  so  obvious 
and  visible,  it  is  presumed  that  the  parties  did  not  intend  the  war- 
ranty to  apply  to  It. 

m  B.N.r.30.    Medina  v.  ShughUm,  1  Salk.310.    lLd.Ba7. 


472  DfiCElT. 

PA«T»       laid  down,  that  if  tbe  seller  was  oat  of  possessioii  at  the 
IT.         time  of  tl]^  sale,  no  action  will  lie  against  him,  though  it  be 
not  his  own,  without  an  express  warranty,  for  there  waa 


Fraud  io  tht     rocMU  to  question  his  title  (g). 

Mto«f  (oodf.  If  the  vendor  of  a  house  affirm  that  the  rent  of  a  house 
was  more  than  it  really  wi|s,  whereby  the  vendee  was  in- 
duced to  give  more  for  it  than  it  was  worth,  an  actios,  it  is 
said,  will  lie,  for  the  value  of  the  rent  is  within  the  private 
knowledge  of  the  landlord  {h^ ;  but  if  the  seller  merely  a^ 
firm  that  the  thing  sold  is  worth  so  much,  or  that  one  would 
have  given  so  much  for  it,  although  the  affirmation  be  fidse, 
yet  if  the  buyer  mieht  inform  himself  as  to  value,  no  action 
lies.  And  this  principle,  it  is  said,  applies  to  all  cases 
where  the  purchaser  may  easily  aacertun  the  true  value  (*)• 
But  where  tlie  value  of  the  article  is  not  perfectly  obvious 
upon  mere  inspection,  but  requires  a  particular  degree  of 
skill  for  the  ascertainment,  or  depends  upon  collateral  cir- 
cumstances, the  action  may  be  maintained. 

If  a  merchant  sell  one  kind  of  silk  for  another,  whereby 
the  purchaser  is  imposed  upon  in  the  value,  the  action  lies, 
although  it  turn  out  that  the  deceit  was  not  in  the  mer^ 
ehant,  but  in  his  factor,  for  he  is  responsible,  dvUUerj  al* 
#  473  though  not  criminaliierj  for  the  *  deceit  of  his  ftctor(Jr), 
and  although  the  representation  is  in  its  own  nature  calcu- 
lated to  deceive. 

It  must  be  proved  that  the  damage  in  &ct  resulted  from' 
the  fraudulent  act  of  the  defendant.  Where  the  plaintiff's 
agent  applied  to  <4.  for  the  character  of  an  intende#vendee, 
and  A.  made  a  fraudulent  representation  on  tbe  subject, 
and  cfterwards  the  defendant,  who  was  the  brother  of  .id., 
to  wh«n  the  agent  also  applied,  but  did  not  say  at  whose 
requei^  confirmed  his  account,  and  the  agent  communis 
eated  AM  representation  to  the  plaintiff's,  but  did  not  e<Nii^ 
inunicate  the  defendant's  representation,  it  was  held  that 

(g)  Salk.  310.  B.  N.  P.  31. 

(h)  Risney  v.  Sdhy,  1  Balk.  211.  9  Ld.  Ray.  1118.  1  Bid.  146. 
3.  M.  P.  31. 

^t;  B.  N.  p.  31.  1  Sid.  146,  Where  the  pinntiff  brought  an 
action  against  the  defendant,  alleging  that  the  defendant,  faaviiig 
skill  in  jewels,  sold  bim  a  stone  which  he  affirmed  to  be  a  Beaoar^ 
stone,  and  sold  it  as  such,  judgment  was  arrested,  because  the  de- 
claration did  not  allege  that  the  defendant  knew  it  to  be  a  Bezoar-^ 
0tone,  or  warranted  it.    See  also  FMering  t*  jDckmimi,  4  Taunt, 

(k)  Hem  y.  J>rUhoU,  1  Salk.  289.  B.  N.  P.  31.  [See  Cammr  v^ 
J9bi4fer«ofi,  15  Mass*  Rep.  319.    Hendenon  y,  Swfjfj  2  CiKreenle^ 

139.] 
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the  action  was  not  maintainable,  for  the  damage  did  not       pari 
result  from  the  defendant's  representation^-  but  from  .4.'s  (l).         rr. 
So  no  action  will  lie  for  any  misrepresentation  where  the  ■ 
plaintiff  or  his  agent  knew  that  the  party  whose  circum-  Fraud  in  th« 
stances  were  misrepresented  was  insolvent  (m).  ***•  of  goodt. 

If  A.  felsely  represent  to  B.  the  circumstances  of  C,  in  Proof  of  da- 
consequence  of  which  B.  sells  to  C  ffoods  upon  credit  ™m;** 
from  time  to  time^  A.  is  liable  to  B,  although  o.  pays  for 
the  goods  first  supplied,  on  the  purchasing  of  which  the  re*- 
presentation  is  made  (n).     He  continues,  it  Is  said,  to 
be  liable  within  a  reasonable  time,  and  to  a  reasonable 
amount  (o) ;  in  other  words,  the  liability  depends  so  much 
on  the  peculiar  circumstances  *  of  each  case,  that  the  law  *  474 
cannot  define  generally  the  limits  either  as  to  time,  or  as  to» 
amount.     Where  B.  had  sold  goods  to  C«  on  the  represen- 
tation of  .4.,  and  then  told  C.  that  he  would  sell  him  no 
more  without  further  references,  it  was  held  that  A.^n  lia- 
bility did  not  extend  beyond  the  time  of  such  declara- 
tion {p).    For  this  is  strong,  if  not  conclusive,  evidence  to 
show  tnat  the  plaintiff  was  no  longer  deceived  by  ^'s  mis- 
representation.   It  is  no  defence  to  an  action  of  this  na- 
ture, that  the  plaintiff  agreed  to  take  the  article  with  all 
faults. 

Where  the  vendor  of  a  ship  represented  her  to  have  been 
built  in  1816,  and  in  fact  she  had  been  built  a  year  earlier, 
it  was  held  that  the  plaintiff  was  entitled  to  recover,  al- 
though he  was  to  take  her  on  those  conditions  (9). 

So  if  a  watch  be  warranted  which  tarns  out  to  be  wcHth- 
less,  the  plaintiff  is  entitled  to  recover,  notwithstanding  a 
stipulation  that  if  he  disliked  the  watch  the  vendee  would 
exchange  it  (r).    So  where  A.  fraudulently  misrepresented 

fl)  ScoU  v.  Laroj  Peake's  C.  226.  Neither  did  the  defendant  in- 
tend to  impose  upon  the  plaintiffs. 

(m)  Cawen  v.  Simpsany  1  Csp.  C.  290. 

(n)  Hutckinstm  v.  BtU,  1  Taunt.  558.  But  there  B.  stated  to  A^ 
ibst  he  proposed  to  open  an  account  with  C.  as  a  ^neral  customer. 
In  the  case  ofDt  Graves  v.  Smiih,  (2  Camp.  533,  Cor.  Ellenborough, 
C  J.)  where  the  interrogation  was  general,  and  the  false  informa- 
tion given  without  reference  to  any  proposed  mode  of  dealing,  it 
was  held  that  the  defendant  was  responsible  ibr  the  first  parcel  of 
goods  only,  although  the  party  became  insolvent  within  a  few 
months,  and  after  the  delivery  of  a  second  parcel  on  crediL  [See 
Mogers  tf  ai.  r.  ffamer  ^  al.  8  Johns.  119.] 

(o)  Ibid. 

(P)  Fids^XB  (n). 

(q)  Fkkher  v.  Anssfter,  9  Starkie's  C.  561,  Cer.  Abbott,  L.  C.  J. 

(r)  WiaiU$u  V.  Jarman^  3  Starkie's  C.  162,  Cor.  EUenborough, 
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FABT       the  circnmstances  of  B.  to  C,  it  was  held  that  he  was  lia- 
iT«         ble,  although  he  had  promised  to  pay  C.  if  B*  did  not.  («)• 


» * 


Deed. 


tioa. 


1.  Production  of  the  deed,  and  proof  under  the  plea  of 

non  ert  factum. 

2.  Evidence  by  the  defendant  under  the  same  plea. 

3.  Evi<]^nce  under  special  pleas. 

4.  Admissibility  and  effect  of  a  deed  in  evidence. 

♦  476  »  The  plea  of  nan  est  factum  puts  in  issue  the  execution 
Honiftfiic-  ^f  ^  deed,  and  its  continuance  as  a  deed  at  the  time  of 
Ithe  plea.  Where  the  plaintiff  has  not  the  possession  of  the 
deea,  he  may  aver  that  it  has  been  lost  or  destroyed,  or 
that  it  is  in  the  possession  of  the  adversary  {t) ;  but  the 
deed,  if  pleaded  with  a  profert,  must  be  produced,  or  the 
plaintiff  will  be  non-suited  (u).  Where  tne  deed  has  been 
improperly  pleaded  with  a  profert  on  non  est  factum^  he 
should  move  to  amend  the  record ;  but  an  application  at 
Am  Priui  for  that  purpose  comes  too  late  {x). 
Froofofestcu-  Proof  of  the  execution  consists  in  evidence  of  the  sealing 
and  delivery  of  the  deed  by  the  testimony  of  the  attesting 
witness  (y),  m  the  manner  already  stated  (z).  (1)  The  deed 

(s)  Hamar  v.  JBexander,  2  N.  R.  24L 

(i)  Bted  V.  Brockman,  3  T.  R.  151.  TiMy  v.  AS^friH,  ibid,  in  note. 
BoUtm  y.  Bishi^  of  CarUde,  2  H.  B.2S9. 

(u)  SmUh  V.  Woodward^  4  East,  585. 

(x)  Pain  V.  BiMftn,  1  8tarkie's  C.  74^  If  a  deed  be  aUeged  to  be 
lost  through  time  and  accident,  but  be  found  before  the  trial,  it 
may  be  given  in  evidence.    HavfUy  v.  Peoeoeft,  2  Camp.  557. 

(y)  Bac.  Ab.  Ev.  647. 

(z)  Vide  Vol.  I.  p.  327. 

(1)  [On  the  plea  of  nan  ui  factum^  proof  that  the  defendant  ac- 
Icnowledged  in  court  that  he  had  $ub»cnbed  his  name  to  the  instru-> 
ment  and  delivered  it  at  a  form  by  which  to  draw  such  an  instru- 
ment, without  proof  that  he  ever  acknowledged  the  same,  or  de- 
livered it  as  ohlngatonf  upon  kim^  is  not  sufficient  to  charge  him. 
Ahernfy  &;c.  v.  CaUoway^  1  Wash.  73.  On  the  same  plea  to  an  ac- 
tion against  ezecutoi^,  evidence  that  the  obliffor  (the  testator)  was 
an  illiterate  Qerman — ^that  the  subscribing  witnesses,  at  the  time  of 
its  alleged  execution,  lived  sixty  mUes  on,  in  another  state,— that 
they  and  the  obligee  were  persons  of  general  bad  character — and 
that  many  respectable  persons,  who  spoke  both  German  and  Eng- 
lish, lived  in  tlM  obliffoi^s  neighbourhood,  at  the  time  ^en  the  in- 
fltrument  was  alleged  to  be  executed — ^was  admitted  as  ciicumstan^ 
ces  from  which  the  jury  might  infer  that  the  testator  did  pot  eifi^ 
cuteit    fiWe»v.Sdkiie6J|y,3Uar.4tM<Hen.24a] 
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may  be  admissible  in  evidence  although  when  prodaced  at       fabt 
the  trial  it  appear  that  the  seal  has  been  torn  off.    As,         it. 
where  it  was  sealed  when  pleaded,  and  the  seal  was  after-  ■ 

wards  torn  off;  for,  as  has  been  already  observed,  the  issue  Pnof of 
is  upon  its  continuance  as  a  deed  at  the  time  of  plead-  ^^^^ 
ing  (a).     And  after  the  plea  with  a  profert,  it  is  in  the  cus- 
tody of  the  law,  and  if  the  seal  be  broken  off  in  Court  the 
law  will  not  allow  the  innocent  party  to  be  prejudiced  (&). 
So  it  may  be  shown  that  the  seal  has  been  torn  off  by 
*  accident  after  the  execution  of  the  deed  (c),  and  before  *  476 
the  time  of  pleading  {d) ;  or  that  it  has  p^en  cancelled 
throufi^h  the  practipe  of  tne  obligor  (e)  (1). 

If  the  deed  be  altered  by  the  party  (the  obligee)  himself 
although  but  in  an  immaterial  point,  he  thereby  avoids  the 
deed  (/) ;  for  the  law  takes  every  man's  act  most  strongly 
against  himself.  An  alteration  by  a  stranger,  in  an  imma- 
terial point,  will  not  ayoid  the  deed ;  but  it  is  said  to  be 
otherwise  if  a  stranger  alter  it  in  a  material  point,  for  the 
witnesses  cannot  prove  it  to  be  the  deed  of  the  party  where 
there  is  any  material  difference  (g),  (2)  And  an  alteration 
in  any  covenant  will  avoid  the  whole  deed,  for  the  deed 

.  (a)  Besides  this,  the  deed,  after  it  has  been  pleaded  with  a  pro<- 
fert,  is  in  the  custody  of  the  law.  Cro.  Eliz.  120.  5  Co.  119,  b.  2 
Bulst.  247.  Dy.  59,  pi.  12,  la  Doc.  Fl.  262.  Roll.  R.  39,  40.  2 
Roll.  Ab.  29. 

(b)  SmiUh  v.  fFoodwardj  4  East,  565.  If  the  seal  be  broken  off  in 
Ck»iirt  the  deed  shall  be  enrolled  for  the  benefit  of  the  parties ;  for 
where  any  thisff  is  impaired  whilst  in  the  custody  of  tne  law,  it  is 
restored  by  the  benignity  of  the  law  as  far  as  possible.   2  Inst.  676. 

fc)  And  this  is  a  question  for  the  Jury.  In  Palm.  403,  it  was 
holden  that  a  deed  leading  the  uses  of  a  recovery  was  good  evidence 
of  such  uses,  although  the  seals  were  torn  off^  it  bem^  proved  to 
have  been  done  so  by  a  young  boy.  B.  N.  B.  268.  It  is  there  sug- 
gested that  such  evidence  would  not  be  sufficient  under  the  plea  of 
non  ett  factum^  although  it  might  where  the  deed  was  used  as  evi- 
dence collaterally. 

(d)  Pal  403.    1  Mod.  11. 

(e)  1  Vent  297.  ^ 
(P  B.  N.  P.  267.    10 Co.  92.    11  Co.  27,a. 

(f)  B.  N.  P.  267.  11  Co.  27.  Qu.  therefore,  whether  the  deed  is 
avoided  by  the  act  of  a  stranger,  where  the  contents  of  the  original 
deed  can  Se  satisfactorily  proved.  As  the  act  of  a  stranger  in  tearing 

(1)  [See  CuU9  v.  UnUed  Siaiei,  1  Oallison,  69,  where  it  was  de- 
cided that  a  deed  is  not  avoided  by  the  seal's  being  torn  off  fraudu- 
lently or  innocently  by  the  oUigor^  but  may  be  declared  on  as  a  sub* 
aisting  deed.] 

(2)  [As  to  the  efiect  of  the  alteration  of  deeds,  see  Chedeyy. 
FroHf  1  N.  Hamp.  Rep.  145.  Peww  v.  CorwUJu^  18  Johns.  4S9. 
Makk  V.  HaUky  9  Mass.  Bep.  307.    Bamtt  v.  Themdike^  I  Oreen^ 
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eannot  be  the  same  unless  every  covenant  be  the  same  (A). 
The  proof  of  the  execution  of  a  deed  has  already 
been  considered  (t).  No  particular  form  of  delivery  *  is 
essential.  Mere  delivery  without  words  is  sufficient  (k) ; 
as  if  the  obligor  throw  it  down  on  a  table  with  intent  that 
the  party  shdl  take  it,  and  he  takes  it  accordingly  (/) ;  or 
deliver  it  as  his  deed  into  the  hands  of  a  stranger  (m).    But 

off  the  seals  does  not  vitiate  the  deed,  it  is  difficult  to  say  why  his 
alteration  of  it  should  avoid  it ;  the  reason  above  assigned  for  con- 
sidering it  to  be  whoiUy  void  assumes  that  which  may  or  may  not  be* 
true,  according  to  circumstances.  See  Com.  Dig.  tit.  Fait,  (1 ).  Rx>]L 
41  Cro.  Eliz.  626.  Mo.  10,  infra  480,  n.  (p).  [See  Jatkson  v.  Mgdinj 
15  Johns.  297,  where  it  is  doubted  whether  a  material  alteration  of 
a  deed,  by  a  stranger,  will  avoid  it.] 

(h)  11  Co.  28,  b.  B.  N.  P.  967.  Where  a  deed  operated  differ- 
ently as  to  different  parties,  and  after  execution  by  some,  and  before 
the  execution  by  others,  was  altered  in  parts,  which  did  not  affect 
the  former,  but  only  the  latter,  it  was  held  to  be  binding  on  all. 
Doe  d,  Lewis  v.  Bingham^  4  B.  &  A.  672. 

Where  the  lessor  of  the  plaintiff  in  ejectment  claimed  under  a 
deed  proved  to  have  been  mutilated  afler  execution,  it  was  held 
that  the  deed  was  void,  but  that  the  avoidance  did  not  devest  the 
estate  which  had  passed  under  the  deed.  Doe  d.  Beanland  v.  Hirst^ 
3  Starkie's  C.  60.    [See  note  (2)  commencing  on  the  preceding  page.] 

If  an  interlineation  appear  in  a  deed,  and  there  be  no  evidence 
to  show  how  it  was  done,  it  will  be  presumed  tp  have  been  done 
before  the  executioti.    Vin.  Ab.  vol.  12,  p.  58. — (1) 

A  deed  takes  effect  from  the  detivery.  A  condition  to  pay  for 
goods  then,  and  afterwards  to  be  delivered,  does  not  bind  as  to 
goods  delivered  between  the  date  and  execution.  Com.  Dig.  Fait, 
&.  Cro.  Jac.  264. 

(i)  Part  II.  sec.  cxl.  p.  332.  A  party  may  be  bound  by  a  cove- 
nant in  an  indenture  of  lease,  although  he  does  not  seal  it,  if  he 
agree  to  the  lease  (Co.  Litt.  231,  a.  Com.  Dig.  tit.  Fait,  A.  2).  As 
vmere  A,  demises  to  B.  and  C,  who  covenant  with  t^.,  and  B.  seals 
the  counterpart,  and  C.  agre'es  to  the  lease,  but  does  not  seal  it. 
[^e  R.  V.  Houghion-U-Spring,  2  B.  &  A.  375.] 

(k)  Co.  Litt.  36,  a.    2  Rol.  24, 1.  28.  45. 

fl)  Ow.  d5.  But  it  is  no  delivery,  unless  the  intent  be  fovad* 
Ibid,  and  1  Lev.  140. 

(m)  2  Rol.  24, 1. 42.  Although  it  wAs  not  to  be  delivered  till  af- 
ter the  performance  of  a  condition.    2  Rol.  25, 1.  30.    1  Lev.  152. 

' ,      .,       -     1 —    -    -    " — "~*' 

leaf,  78.  Cases  cited  post.  p.  461,  note,  and  p.  477.  note.  The  effect 
of  an  alteration  in  a  deed  conveying  land  is  oifferent  from  an  altera- 
tion of  a  bond,  &c.  A  grantee's  title  is  not  impaired  by  a  voluntary 
deatnifllion  of  his  title  deed,  or  by  an  immaterial  aheiation  theseof 
fraudulently  made  by  himseff.  Haieh  v.  JBEsfcft,  and  BarreU  v. 
J%omdike9  M  mp.  See  also  Doe  d.  Beankmd  v.  Hirwtf  note  (4^ 
on  this  page.]  \ 

(1)  In  Frooost  v.  ertOz  $f  at.  1  Peters'  Kep.  369,  and  Mom^s 
Lsosee v.  Fanderen^  1  Didlas, 67, it wasfaeld  thai  a jnalerial  erataire» 
or  imerliiieati<MD,  shall  be  presumed  to  iiaye  been  made  brfort  ih^ 
execution  of  the  deed,  unless  the  contrary  is  shown.] 
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it  is  otherwise  if  he  deliver  to  a  stranger  as  an  escroWyA.o       pabt 
be  his  deed  upon  performance  of  conrftiion*  (n) ;  but  it  can-         iv. 
not  be  delivered  to  the  obligee  as  an  escrow  (o).     A  de-  ■' 

livery  by  a  stranger  with  the  assent  of  the  maker  is  sufH-  Proof  of  de- 
cient  {p).  "'•'y* 

A  dehvery  may  also  be  by  words,  without  an  actual  de- 
livery ;  as  where  the  deed  lies  on  the  table,  and  the  obligor 
says  to  the  obligee,  *  take  it  up  as  my  deed  (9).'  (1) 

If  the  qbligor  once  deliver  it  as  his  deed,  with  intent  that 

(n)  Co.  Litt  96,  a.    2  Rol.  25, 1.  25.  '  [Jacktony.  Ca<ltn,2  Johns. 

248.] 

fo)  Cro.  Jac.  85,  6. 

(p)  Perkins'  Fait.  137 ;  and  Com.  Dig.  Fait.  A.  3. 

(q)  Co.  Litt.  36,  a. 

(1)  [The  delivery  of  every  deed  must  be  proved,  as  well  as  the 
execution  of  it,  being  an  essential  requisite  to  its  validity,  (Jackson 
r,  Durdap^  1  Johns.  Cas.  114) ;  but  the  possession  of  a  bond  being 
with  the  obligee  is  sufficient  evidence  of  a  delivery.  Clark  v,  Rajf, 
1  Har.  &  J.  ^.  S.  P.  Mallory  v.  JhpinvoaU,  2  Day,  280,  in  case  of 
an  ancient  deed. 

A  formal  delivery  is  not  essential,  if  there  be  acts  evincing  an  in- 
tention to  deliver.  Goodrich  v.  fValker^  1  Johns.  Cas.  250.  A  deed 
may  be  delivered  by  words,  or  by  acts  without  words — and  maybe 
good  even  if  delivered  to  a  stranger  without  special  authority,  if  in- 
tended for  the  use  of  the  grantee.  Verplank  v.  Sterry  ff  ux.  12  Johns. 
536.  If  a  deed  has  once  been  delivered,  so  as  to  take  effect,  a  se- 
cond delivery  can  be  of  no  avail.  Md. 

Where  one,  aAer  executing  a  deed,  left  it  on  the  table  where  it 
remained  all  night,  and  in  the  mominff  took  it  up  and  put  it  away ; 
it  was  held  there  was  no  evidence  of  a  delivery.  WariTs  Ex*rs.  v. 
fTardy  2  Hay  w.  226. 

Where  A.  living  in  New  York',  agreed  with  B.  of  Massachusetts, 
to  give  him  a  deed  of  his  farm,  as  security  for  a  debt,  and  accord- 
ingly executed  a  deed  to  B.  in  1808,  and  left  it  at  the  clerk's  office 
to  be  recorded — neither  the  grantee  not  any  person  in  his  behalf 
being  present  to  receive  it — and  the  grantee  died  in  18Q9,  and  in 
1810,  A.  sent  the  deed  to  his  heir  ;  it  was  held  that  there  was  no 
delivery.  Jacksnn  v.  PkippSy  12  Johns.  418.  See  also  Maynard  v. 
Maynard  if  al,  10  Mass.  Rep.  456.  But  a  delivery  of  a  deed  to  a 
third  person,  for  the  use  of  the  grantee,  and  without  his  knowledge, 
becomes  a  valid  delivery  on  the  subsequent  assent  of  the  grantee, 
which  relates  back  to  the  original  time  of  delivery.  Rugvles  v. 
Lawso^  ifal.lS  Johns.  285.  Bdden  v.  Carter j  4  Day,  66.  Batch,  v. 
Hatch,  9  Mass.  Rep.  307.  Commonteealth  v.  Seldon  if  al.S  Munf. 
160.  Harrison  fy  al,  v.  Trustees  of  PhiUips  Academy,  12  Mass.  Rep, 
456.  See  also  Beekman.  v.  Frost,  18  Johns.  544. 1  Johns.  Ch.  Rep. 
288.  Simverbye  v.  Arde^*,  1  Johns.  Ch.  Rep.  240.  The /Trustees  of 
the  Methodist  Church  v.  Jaques,  ibid.  450.  Bickford  v.  Daniels^  2  N. 
Hamp.  Rep.  71.] 
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PART       it  shall  be  so,  he  canoot  by  any  subsequent  wordp  expkun 
IT.         his  intent  to  be  otherwise  (r). 
._.....»»      One  who  executes  a  deed  for  another,  upder  a  power  of 
attorney,  must  execute  it  in  the  name  of  the  principal ;  but 
no  particular  form  of  words  is  essential  (s)  (1). 
Variance.  In  general,  where  an  action  is  brought  against  one  of 

several  covenantors  or  obligors,  the  defendant  cannot  take 
advantage  of  it  except  by  pfea  in  abatement  (r). 
*478  If  the  plaintiff  declare  on  a  bond  made  by  two,  it  is  *no 
variance  under  the  plea  of  non  est  factum  that  the  bond  was 
made  by  three  (u).  But  if  one  of  several  covenantees  or 
obligees  bring  an  action  without  averring  that  the  rest  are 
dead,  the  defendant  may  take  advantage  of  it  at  the  trial, 
as  a  variance  under  the  plea  of  non  est  factum  (<r). 

If  the  deed  appear  to  be  razed  or  interlined,  it  is  a  ques- 
tion for  the  Jury  whether  it  was  the  individual  contract  de- 
livered by  the  party  (y). 

A  variance  between  the  real  name  of  the  defendant  from 
that  which  is  given  him  in  the  deed,  and  by  which  he  is 
sued,  is  immaterial  {z). 

If  the  deed  read  vary  from  that  described  in  the  deelara- 

(r)  Com.  Dig.  Fait.  A.  3.  But  qu.  whether  the  delivery  is  abso- 
lute where  the  deed  is  delivered  to  the  obligee  as  an  escrow  to  be 
his  deed  on  performance  of  a  condition.  Ibid.  [See  Johnson  ff  al. 
V.  Baker^  4  B.  &  A.  440.] 

(s)  frUksy.Back,2EHst,14SL 

(t)  See  the  cases,  1  Will.  Saund.  154,  n.  1.  WhdpddW^B  case,  5 
Go.  119.     GiJbeH  v.  Baih,  1  Str.  503. 

(u)  South  v.  Tanner,  2  Taunt.  254. 

(x)  1  Will.  Saund.  154,  and  the  cases  there  cited. 

(y)  B.  N.  P.  267.  10  Co.  92.    Formerly,  the  Judges  decided  upon 
the  profert,  or  view  of  the  deed,  whether  it  was  vmd  hj  reason  of 
erasure  or  interlineation  ;  but  when  deeds  grew  volummoua,  they 
ibund  it  inconvenient  to.  decide  upon  demurrer,  and  reibrred  it  to  a 
Jury.    B.N.  P.267. 

(z)  A  i>arty  ought  to  be  sued  by  the  name  given  hhn  in  the  bond^ 
Sec.  A  declaration  against  him  by  his  right  name,  statins  that  in 
another  name  he  executed  the  bond,  has  been  held  to  be  bad.  €rotUi 
V.  Barnes,  3  Taunt  504. 

(I)  [It  is  indiiibrent  whether  an  attorney  sign  a  deed  **  B.^.  at 
torney  for  R.  C,"  or  «R.  C.  by  B.  W.  his  attorney."  Jonesl*9  De- 
visees  v.  Carter,  4  Hen.  &  Mun.  184.  But  where  an  attorney  sign- 
ed kis  own  name,  without  adding  any  reference  to  his  constituent, 
it  was  held*  that  the  deed  was  inoperative,  although  it  recited  apro- 
per  letter  of  attorney,  and  although  the  concluding  words  of  the 
deed  were — '*  In  testimony  whereof,  I  have  hereunto  set  the  name 
and  seal  of  the  said  J." — ^who  had  executed  the  letter  of  attorney. 
EiweU  V.  Shaw,  16  Mass.  Rep.  42.    1  Greeuleaf,  339.    S.  C] 


PROOF  BY  DEFENDANT. 


478 


tioa,  in  legal  effect  the  variance  will  be  fatal  (a).    As,  if  it       part 
describe  the  consideration  for  the  defendant's  covenant  im-         iv. 
properly  (4)  ;  or  allege  that  as  absolute  which  is  roerelj  __,.««. 
qualified  and  conditional  (c).  Variance. 

Where  the  declaration  in  setting  out  one  of  the  several 
covenants  in  a  lease,  on  which  breaches  were  assigned,  de- 
scribed it  to  be  the  Cellar  Beer  Field,  by  ^  mistake  for  the  «  479 
Alter  Beer  Field,  the  variance  was  held  to  be  fatal,  as 
amounting  to  a  misdescription  of  the  deed  declared  on  (d). 

Where  the  defendant  prayed  oyer  of  the  condition  of  a 
bond,  which  was  for  the  payment  of  1002.  by  instalments, 
till  the  said  sum  be  paid,  the  defendant  pleaded  non  estfac'- 
turn  ;  and  it  appeared  that  the  word  hundred^  where  it  should 
have  ocourred  the  second  time  in  the  condition  of  the  bond, 
bad  been  omitted,  but  had  afterwards  been  inserted  with" 
out  the  defendant's  knowledge,  it  was  held,  that  although 
the  alteration  did  not  avoid  the  instrument,  yet,  that  it 
caused  such  a  variance  between  the  condition  set  out  on 
the  record  on  oyer»  and  the  condition  of  the  bond  produced, 
that  the  plaintiff  could  not  recover  (e)  (1). 

The  defendant  may  give  in  evidence  any  matter  which  Endenc*  for 
shows  either,   1st,  that  the  deed  was  originally  void,  or  dtfendant. 
Sndly,  that  it  was  avoided  by  matter  subsequent  before  the 
plea ;  for  the  plea  is  in  the  present  tense,  and  if  it  has  been 
avoided  it  was  not  the  defendant's  deed  at  the  time  of 
pleading  (/). 

1st.  That  it  was  originally  void.  As  where  a  bail-bond 
is  taken  after  the  return  of  the  writ  {g).    That  it  is  a  for- 

(a)  See  SwaUow  v.  Btaumofil,  supra^  431.  Sand»  v.  Ledger^  3  Ld. 
Raym.  792.  HinoeU  t.  Richards^  11  East,  633.  Browning  v.  ffr^hi, 
2  B.  &  P.  19. 

(b)  SwaUow  V.  BtaumMU^  2  B.  &  A.  7&5. 

(e)  See  Gwdon  v.  Gordon,  1  Starkie's  C.  294.  4  M.  &  S.  470.  9 
East,  188.  1  Camp.  195.  4  Camp.  20.  14  East,  568.  7  Taunt. 
385.    1  B.  &  A.  57.    And  tit.  Variance. 

(d)  PiU  V.  Green,  9  East,  188. 

(e)  fFaugh  V.  RusseU,  1  Marsh.  214.    [5  Taunt.  707.  S.  C] 

(P  Gilb.  L.  Ev.  173,  2d  edit.  [In  Manwood  v.  Harri$,  SavUe,  71, 
it  was  held  Uiat  matter  subsequent  to  the  execution  of  the  deed, 
which  avoids  it,  must  be  pleaded,  and  cannot  be  given  in  evidence 
under  the  issue  of  non  estfketum.    That  case,  however,  is  not  law.] 

(g)  Supra,  tit  BaU-bond.  * 


(1)  A  variance  in  date,  between  the  bond  declared  upon  and  that 
produced  on  oyer,  is  matter  of  substance  and  fatal  upon  the  plain- 
tiffs special  demurrer  to  the  defendant's  bad  rejoinder.  Cooke  v. 
Graham's  Adfn^r,  3  Cranch,  229.] 
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FART       gety  ;  that  he  was  made  to  sign  it  when  he  was  so  drunk 
IV.         that  he  did  not  know  what  he  did  (h) ;  that  he  was  a  luna* 
tic  (t) ;  that  it  was  obtained  by  fraud,  and  without  any 


Evidence  by  real  assent  of  the  mind,  having  been  falsely  read  over  to 
tbe  defendant,  jjim^  being  a  blind  man,  or  unable  to  read  (tHl) ;  that  she 
*  480  was  a  feme  covert  (I)  ;  that  the  deed  *  was  aelivered  as  an 
escrow,  upon  a  condition  not  yet  performed  (m) ;  that  it  was 
delivered  to  a  stranger  for  the  use  of  the  plaintiff,  who  re- 
fused it,  for  the  refusal  deraigiis  the  bond  (n)  ;  that  it  was 
made  to  a  feme  covert,  and  that  the  husband  disagreed, 
and  refused  to  accept  it  (o) ;  that  the  deed  w^s  cancelled 
before  the  plea ;  that  -a  material  erasure  was  made  in  the 
deed,  or  that  the  seal  was  torn  off  before  the  plea  (p) ;  but 
this,  it  seems,  is  but  presumptive  evidence  of  such  an  act 
on  the  part  of  the  obligee  as  will  cancel  the  deed,  for  the 
latter  may  show  that  the  seal  was  torn  off  by  accident  {q)  ; 
or  that  the  alteration  was  made  by  a  stranger  in  a  point  not 
material,  and  without  his  privity  (r).  But  an  alteration  by 
the  obligee  himself,  even  m  an  immaterial  point,  will,  it  is 
said,  avoid  the  deed  (^)*     An  alteration  in  any  one  cove- 

(h)  Cole  V.  Robins,  B.  N.  P.  172.  [Wigglesworth  v.  SUers  fyal,l 
Hen.  &  Mun.  69.  King^s  Ex*rs.  v.  Bryani^s  Ex*rs.  2  Hayw.  394, 
Curtis  V.  Hall,  1  Southard's  Rep.  361.] 

(i)  B.  N.  P.  172.     Yaiea  v.  Botn,  Str.  1104. 

(k)  B.  N.  P.  172.  [Armstrong  fy  cd,  v.  HaU,  1  Coxe's  Rep.  178, 
Jackson  V.  Hayner,  12  Johns.  469.] 

(I)  Ibid.    2  Wils.  352.    3  Burr.  1805.    1  Ld.  Ray.  313, 

(m)  B.  N.  P.  172.    2  Roll.  Ab.  683.    5  Co.  119.  ' 

(n)  5  Co.  119,  b. 

(0)  Ibid. 

(p)  Formerly,  the  Court  decided  on  view  of  the  deed  upon  pro- 
fert  made,  whether  it  was  void  or  not  from  rasure  (10  Co,  92) ;  and 
t)iey  held  that  a  rased  or  interlined  deed  was  void,  because  they 
could  not  sufficiently  collect  the  intention  of  the  obligor  (10  Co.  92« 
Bac.  Ab.  Ev.  F.  649).  But  when  deeds  grew  to  be  voluminous,  they 
were  not  discharged  on  demurrer,  but  the  defendant  was  put  to  his 
plea  of  non  est  factum.    Ibid. 

(q)  B,  N.  P.  172. 

(r)  Ibid.  171.  But  see  11  Co.  27,  and  2  Str.  1160 ;  where  it  is  laid 
down,  that  an  alteration  by  a  stranger  jn  a  material  point  will  avoid 
the  deed,  because  the  vritnesses  caiinot  then  say  that  it  is  the  deed 
of  the  party.     Vldt  supra,  476.  note  (g). 

(s)  11  Co.  27,  PigoWs  case.  *B.  N.  P.  267 ;  wrfe  supra,  476. 

(1)  [Or  that  a  difierent  instrument  was  substitpted  for  that  which 
the  defendant  supposed  he  was  executing.  Moore  v.  Cdrpenhr, 
pam.  &  Nor.  553.     Van  Valke7iburgk  v.  Rouk,  12  Johns.  337.J 
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nant  will  avoid  the  whole  deed,  for  the  deed  is  n  t  tl  e        pakt 
same  unless  all  the  covenants  be  the  same  {t),  iv. 

Where  the  deed  is  a  joint  one  (w),  or  both  joint  and -  ■»■ 

*  several  (jr),  the  defendant  who  is  sued,  may  show  that  the  Proof  by  de* 
seal  of  one  of  the  obligors  has  been  torn  off,  for  the  man-  ^"^■°*' 
ner  of  the  obligation  becomes  different,  arid  a  presumption 
arises  that  the  obligee  has  been  satisfied.     But  it  is  other- 
wise, where  the  obligation  is  entirely  several  (y). 

Where  A.,  with  a  blank  left  after  his  name,  is  bound  to 
B.  and  afterwards  the  name  of  C.  is  added  as  a  joint  obli- 
gor, the  bond  is  not  avoided,  for  the  addition  does  not  alter 
the  contract  of  A.  who  was  bound  to  pay  the  money  inde- 
pendently of  any  addition  (z)  (1). 

Where  a  bond  was  made  to  C.  withl)lanks  left  for  the 
christian  name  and  addition,  which  were  filled  up  after- 
ward with  the  assent  of  the  parties,  it  was  held  that  the 
bond  was  void  (a).  And  in  general,  if  blanks  be  left  at  the 
time  of  execution,  and  be  afterwards  filled  up,  the  deed 
will  be  avoided,  for  it  is  no  longer  the  same  contract  that 
was  sealed  and  delivered  (//) ;  but  an  immaterial  addition 
will  not  avoid  the  deed  (c).  The  defendant  may  also  show 
that  the  deed  after  execution  was  altered,  and  without  any 
new  stamp  (d). 

(i)  11  Co.  27,  28,  b.    B.  N.  P.  2V. 

(u)  Noy,  172.  B.  N.  P.  268.  11  Co.  28.  2  Show.  28,  29.  2  RoD. 
Rep.  99,  40.  5  Co.  23,  a.  Cro.  Eliz.  546.  Doc.  PL  260.  262,  263. 
Poph.  161.    2Roll.  R.  30. 

(x)  March,  125.    2  Show.  29.    Bac.  Ab.  Ev.  652.    B.  N.  P.  [268, 

*  (y)  Ibid. 

(z)  2  Lev.  35.  2  Keb.  872.  881.  Moor,  547.  619.  Cro.  Eliz. 
627.    B.  N.  P.281.    [2  Cb.  Rep.  187.] 

(a)  2  Roll.  R.  39,  40. 

(h)  Ibid.    2  Roll.  Ab.  29.    B.  N.  P.  281. 

(c)  UVent.  185. 

(d)  1  Ford,  84.    See  tit.  Stamp, 

(I)  [T'ixira  v.  Evana,  cited  by  Wilson  J.  1  Anst.  228.  Matson  v. 
Baaik^  5  M.  &  S.  223.  Hunt  v.  AdamSy  6 Mass.  Rep.  519.  SmiJihy. 
Crooker  if  al.  5  Mass.  Rep.  538.  Speake  ^  at.  v.  U,  States,  9  Cranch, 
28.  fFhiting  v.  Daniel,  1  Hen.  &  Mun.  391.  fVooley  if  al.  v.  Con- 
«tail,  4  Johas.  55— where  it  is  held  that  by  consent  of  parties,  al- 
terations may  be  made  in  a  deed  by  adding,  or  by  erasing  and  sub- 
B^tuting  obligors'  names,  &c. ;  and  that  parol  evidence  of  such 
consent  is  admissible,  and  that  it  is  immaterial  whether  the  consent 
be  given  before  or  after  the  execution  of  the  deed — ^and  that  con- 
sent may  in  some  cases  be  implied  from  the  naHire  of  the  altera- 
tion,  as  well  as  expressed.  Sed  vide  Moore  if  al,  v.  Lessee  of  Biek-, 
ftamifal.  4  Binney,  1.    See  also  Oneale  v.  Long,  4  Cranch,  60.] 
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PART  The  defendant  cannot,  under  this  plea,  give  any  matter 

lY.         in  evidence  which  avoids  the  deed  either  at  common  law 
■   ■  or  by  statute,  unless  it  impeach  the  execution  and  continu- 

£vid«nce  for  aucc  of  the  deed  {e)  ;  and  therefore  cannot  give  in  evidence 
the  defendant  that  the  deed  is  void  for  *  usury  (/),  or  that  the  bond  was 
^°*  delivered  to  the  plaintiff  himself  upon  a  condition  not  per- 
formed (g)  ;  or  to  a  stranger,  bot  not  as  an  escnyw  (A).  So, 
in  all  cases  where  the  deed  is  merely  voidable,  but  not  void, 
the  matter  must  be  speciallj^  pleaded,  and  is  not  evidence 
under  this  plea  (•),  as  for  infancy  {k\  duress,  or  where  it 
was  obtained  by  threats  {I) ;  nor  can  ne  read  Uie  condition 
of  the  bond  to  show  that  it  is  void,  as  being  in  restraint  of 
marriage,  or  for  anv  other  illegality  (m). 

Where  the  plea  is  non  est  factum  generally,  the  proof 
lies  upon  the  plaintiff,  but  where  the  plea  shows  that  the 
deed  is  void  for  special  matter,  the  issue  is  on  the  def»i« 
dant  (n). 
Plea  of  dunas.  The  usual  pleas  in  avoidance  of  a  deed,  are,  that  it  was 
obtained  by  duress,  which  will  be  supported  by  proof  that 
he  was  forced  to  give  the  bond  by  a  wrongful  imprison- 
ment (o),  by  threats,  and  then  proof  of  a  menace  of  life, 
member,  mayhem,  or  impristfiment,  is  sufficient,  it  is  said, 
to  avoid  adeed  {p)  ;  but  a  threat  ofbattery ,  or  of  injury  to  the 
party's  house  or  goods  is,  it  is  said,  insufficient,  because 
the  party  may  recover  damages  for  the  injury  (g) ;  this, 
however,  is  clearly  a  very  inadequate  reason  lor  the  distinc- 
tion, and  may  be  frequently  &lse  in  fact.  Under  the  plea  of 
*  483  *  duress,  it  is  a  question  for  the  Jury,  whether  the  act  of 
the  party  was  voluntary,  or  was  the  result  of  terror  and 

(e)  CoHm  v.  Goodright,  2  Bl.  Rep.  1008.  5  Co.  119,  a.  Com, 
Dig.  Pleader,  2  W.  18.    2  Starkie'e  C.  35^  Farmer  v.  fFrighU 

If)  5  Co.  119,  a.    Com.  Dig.  Pleader,  2  W.  18. 

(g)  9  Co.  137,  a. 

(h)  Dyer,  167,  b, 

(x)  Com.  Dig.  Pleader,  2  W,  18. 

(k)  B.  N.  P.  172.  12  Mod.  009.  Per  Ld.  Mansfidd,  3  Burr.  1806. 
1  Ld.  Raym.  315.  But  where  infancy  actually  avoids  the  deed,  it  is 
evidence  on  the  plea  of  non  tttfadum.    Per  Eyre,  J.  2 IL  B.  515. 

(I)  5  Co.  119,  a.    Com.  Dig.  Pleader,  2  W.  18. 

(m)  Bl.  Rep.  1008. 

(n)  6  Mod.  12ia    Com.  Dig.  Pleader,  2  W.  18.    3  Keb.  142. 

(q)  2  Inst.  ^2.  Com.  Dig.  Pleader,  2  W.  19.  But  this  is  no  plea, 
if  the  deed  be  acknowledged  by  the  defendant  to  be  enrolled  (MTre* 
cord.    2  Roll.  Ab.  862. 

(p)  2  Inst.  483.    CL  Ass.  72.    Com.  Dig.  Pleader,  2  W,  20. 

(^)  2  Inst.  483, 


INGED.— EFFECT  OF.  4^3 

apprehen&ion.     So  the  defendant,  in  avoMancp   of  tho       ^jocr 
deed,  may  plead  coverture  (r)  or  infancy  («},  or  that  the         it. 
deed  was  void  under  the  statute  of  usury,  or  against  gam-  .-..-»  .—».• 
ing,  or  for  other  illegal  matter.  pi^ss  in 

Other  pleas  in  answer  are  of  a  tender ;  Bolmi  ad,  or  past  avoidiDce. 
litem  (ti);  or  a  release  (x),  which  must  be  produced  and 
proved  as  a  deed ;  performance  of  i  e  condition;  a  deO^a- 
xance,  which  must  be  proved  as  a  deed,  if  denied  by  the 
replication  (y) ;  eviction  (jr) ;  expulsion  (a). 

It  is  a  general  rule,  that  parties  to  a  deed  and  those  Proof  by,  when 
who  are  privy  in  estate,  can  found  no  claim  upon  the  deed  "•^•■••o^' 
without  showing  it  to  the  Co«rt  (&) ;  and  where  the  con- 
tract creates  the  obligation,  it  can  neither  be  pleaded  nor 
given  in  evidence  unless  it  be  under  seal,  but  it  is  other- 
wise where  the  interest  vests,  although  the  deed  has  no 
continuance  (c). 

Where  an  estate  is  claimed  by  act  of  law,  the  party 
may  make  his  claim  without  showing  the  deeds ;  as  where 
the  party  is  tenant  in  dower,  or  by  elegit,  or  guardian  in 
chivalry,  for  where  the  law  creates  an  estate,  but  does  not 
ffive  custody  of  the  deeds,  it  must  allow  the  estate  to  be 
defended  without  them  (d).  But  a  tenant  by  the  curtesy 
cannot  claim  an  estate  lying  *  in  grant,  without  deed,  *  484 
because  he  ha^  the  custody  of  the  deeds  in  right  of  his 
wife  (f). 

Where  the  plea  is,  that  /•  S.  was  enfeoffed  by  Heed,  it  * 
seems  that  a  parol  feoffinent  cannot  be  proved ;  for  if  the 
Jury  were  to  find  the  issue  for  the  defendant  the  plaintiiF 
would  be  for  ever  after  estopped,  although  there  was*  no 
such  deed  (/).  So  a  demise  may  be  proved  by  parol,  for 
it  may  be  by  livery ;  but  if  it  be  alleged  to  have  been  bv 
deed  it  must  be  proved  by  deed  {g).    The  deliverer  will 

(r)  See  tit.  Susband  &  ffife. 

(s)  See  tit.  hfani, 

(t)  See  tit  Tender. 

(u)  See  tit.  Paymetii. 

(x)  See  tit:  Rtkate. 

(y)  Cora.  Dig.  Pleader,  2  W.  35.  Mo.  573. 

(z)  Vide  supra^  476. 

(a)  Supra,  435. 

(h)  Co.  Litt.  267.  10  Co.  02. 

(e)  2  RoU.  R.  39^  40.    2  Bulst.  24G. 

fd)  10  Co.  93, 94. 

(e)  10  Co.  94.    Co.  Litt.  226,  a. 

(f)  2  RoU.  Ab.  682. 

(g)  Ibid.  ^ 
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PART       be  estopped  hy  the  livery,  unless  he  produce  the  indenture 
IV.         to  show  that  it  was  merely  conditional. 
■  A  deed  of  feoffment  is  evidence  to  prove  livery,  where 

Proof  by,  when  the  party  has  had  possession  (A),  but  if  possession  has  not 
necewary.  g^^e  along  with  the  deed,  livery  must  be  proved  under  a 
plea  of  feoffment  (t).  Upon  a  plea  that  /.  S.  enfeoffed 
the  defendant  without  saying  per  indeniuram^  the  indenture 
is  evidence  of  the  feoffment  {kV  A  deed  of  feoffment  may 
be  given  in  evidence  as  a  release,  for  where  the  party  is 
already  in  possession  the  deed  alone  will  be  a  sufficient 
contract  to  transfer  a  right  f/).  Where  a  thing  lies  in 
liverv,  a  deed  is  evidence,  although  the  seal  be  torn  off*, 
for  the  deed  is  only  the  ^evidence  of  transferring  the  pos- 
session, which  being  once  transferred  by  livery  does  not 
return  (m) ;  but  it  is  otherwise  where  the  thing  to  which 
title  is  claimed  (as  a  watercourse)  lies  in  grant,  for  a 
*  485  *  man  cannot  claim  a  thing  lying  m  solemn  agreement, 
but  by  solemn  agreement  (»). 

The  production  of  an  original  lease  for  a  long  term  of 
years,  coupled  with  a  possession  for  seventy  years,  was 
held  to  be  presumptive  evidence  of  the  execution  of  all 
mesne  assignments  (o). 

Depositions. 

*  The  admissibility  and  eflfect  of  depositions  in  civil  cases 

have  already  been  considered  {p) ;  it  remains  to  notice 
those  which  are  made  according  to  the  statutes  in  criminal 
proeeedings. 
Depositionr  '       The  stat.  1  &  2  Phil,  and  Mary,  c.  13,  which  is  intitled 
^"tt"fPh.'&'   *  ^°  ^^^  touching  bailment  of  persons,'  enacts,  that  "  Jus- 
Mary.     *       tices,  before  whom  any  such  prisoner  is  brought,  for  any 
manslaughter  or  felony,  before  any  bailment  or  mainprise, 
shall  take  the  examination  of  the  said  prisoner,  and  mfor- 
mations  of  them  that  bring  him,  of  the  fact  and  circum- 
stances thereof,  and  the  same,  or  as  much  thereof  as  shall 
be  material  to  prove  the  felony,  shall  be  put  in  writing  be- 

(h)  Roll.  R.  193.  237.  Tri.  per  Pais,  309.    Bac.  Ab.  Ev.  F.  648. 

(i)  BL  Comm.  67. 

(k)  3  Roll  Ab.  683. 

(I)  Tri.  per  Pais,  309.    Bac.  Ab.  Ev.  F.  649. 

(m)  Palm.  403.   1  Mod.  11.  1  Vent.  14.    3  Keb.  556.    3Lev.  330. 
3  Show.  28.    The  Uvery  being  indorsed.    Roll.  Ab.  39. 

(n)  3  Bulst.  79.     1  Roll  R.  188. 

(o)  3  Bl.  R.  1338. 

(p)  Supra,  Vol.  I.  p.  361. 
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fore  Jkhey  niHLke  the  same  bailment;  which  iaid  examina-^       iiart 
tion,  together  with  the  said  baihnent,  the  said  Justices         iv. 
shall  certify  at  the  liext  general  gaol  delivery  (q)  to  be       , 
holden  within  the  limits  of  their  commission."  in  cases  of 

*  Sect.  ^,  directs  that  every  coroner,  upon  any  inquisi-  Jeiony. 
tion  before  him  found,  &c.  shall  put  in  writing  the  effect     ^^^ 
of  the  evidence  given  to  the  Jury  before  him,  being  mate- 
rial, and  shall  certify  the  same,  &rC. 

The  2nd  and  3rd  Phil.  &  Mary,  c.  10,  directs  in  similar 
terms,  that  Justices  of  the  peace  shall  take  such  examiqa- 
lion  and  information,  and  put  the  same  in  writing  within 
two  days,  and  certify  the  same,  &c.  although  the  prisoner 
be  committed. 

The  object  of  the  Legislature  in  framing  these  statutes^ 
was  to-  enable  the  Court  to  see  whether  a  prisoner  had 
been  [Nroperly  admitted  to  bail ;  and  whether  tne  witnesses 
are  consistent  or  contradictory  in  the  evidence  which  they 
give,  without  manifesting  any  intention  to  alter  the  law  of 
evidence (r)*  JBut  such  depositions  in  case  of  felony,  be^ 
ing  warranted*  by  those  statutes,  become,  evidence  in  par- 
ticular cases,  upon  general  principles  of  evidence,  that  ob- 
jection having  been  removed  hy  the  statutes  which  would 
otherwise  have  operated  to  their  exclusion,  namely,  that 
they  were  extra-judicial. 

To  warrant  such  evidence,  it  is  essential  to  prove  by  the  Pr«T«ow»proQ£ 
Justice,  coroner,  or  his  clerk,  &c.  that  the  depositions  con<^ 
tain  the  substance  of  the  information  on  oath(j).    It  is  not 
necessary  to  prove  that  the  depositioqs  were  signed  by  the 
witnesses  (^). 

It  must  also  be  previously  proved  that  the  witness  is 
dead  (u),  or  that  he  has  been  kept  away  by  the  practices 


« 


of  the  prisoner  {x)j  or,  as  Aa«  been  said  (y),  that  he  is  una-  *  487 


{q)  If  the  prisoner  be  taken  before  a  magistrate  of  a  different 
county  from  that  in  which  the  offence  was  committed,  the  informal 
tiona,  &c.  shoald  be  transmitted  to  the  latter  county,  and  will,  it 
is  said,  be  evidence,  ahhough  the  magisCrate  had  no>o||i|nnal  eoff- 
nizance  of  the  offence.  Cro.  Car.  dl3.  2  Hale,  dSSr^iihoirs 
Juatr  c.  111.  p.  299. 

(r)  Per  Grose,  J.  Lambe^B  case.  Leach's  C.  C.  Li  Sd  edit.  625. 
3  T.  R.  710.  722. 

(s)  2  Hale's  P.  C.  264. 

(t)  R.  V.  Fleming  &  tfindham,  2  Leach,  996. 

(u)  Wu&eer*s  case,  Leach,  14.  And  see  BromiMc&'s  case,  1  Lev. 
180.    lSaIk:28L    B.  N.  P.  42. 

(x)  Harrison's  case,  4  St.  Tr.  492.    Post.  337.    Keb.  55. 

(y)  2  Hale,  52.  Phill.  on  Ev.  371.  But  this  has  been  held  even 
in  a  civil  case  to  be  insufficient 

•   VOL.  n.  54 
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PAST       seise,  or  sue  for  the  same,  any  peMon  may  bring  detinue  dx 

XT.        the  goods,  for  the  bringing  the  action  vests  a  property  in 

««—«.-_  him  (A)*    An  heir  may  maintain  detinue  for  an  heir-Joom  (i). 

The  plaintiff  must  prove  an  actaal  possession  of  the 
goods  by  the  defendant  (A;^ ;  hence  detinue  does  not  lie 
against  the  executor  of  a  oailee  who  has  destroyed  the 
chattel  (Z).  And  if  there  be  several  executors,  and  one  only 
has  the  possession,  the  action  must  be  brought  against  him 
alone  (m). 
*  495  If  ^oods  be  delivered  to  husband  and  wife,  the  *  deivMi/e 
must  pe  against  the  husband  only  (n) ;  but  if  goods  come 
to  a  'feme  covert  before  marriage,  the  action  must  be 
brought  against  the  husband  and  wife  (o).  in  detinue  for  a 
bond  a  variance  as  to  the  stim  will  be  material  (p). 

Under  the  plea  of  non  detinet,  the  defendant  may  give  in 
evidence  «ny  matter  which  shows  that  he  does  not  detain 
the  plaintiff's  goods  (q)  (1),  as  for  instance,  a  gift  by  the 
plaintiff,  but  he  cannot  give  in  evidence  that  the  goods 
Were  delivered  by  way  of  pledge,  as  he  may  in  trover  (r). 

The  Jury  must  find  the  value  of  every  particular  thtne 
demanded,  for  the  judgment  is  to  recover  the  thing  itself 
or  the  value  of  it,  and  if  the  Jury  find  damages  and  costs, 
and  no  value,  the  defect  cannot,  it  is  said,  be  supplied  by 
a  writ  (^inquiry  («)  (2). 

(k)  1  Salk.  223.  B.  N.  P.  51.  It  has  been  said,  that  detinue  doas 
not  lie  wher6  the  property  has  been  taken  by  trespass  (Bel.  N.  P. 
tit.  Detinue^  6  Hen.  VII.  9,  a.  Bro.  Ab  JMtnue,  pi.  SS,)  because, 
as  is  said,  the  property  is  devested  by  the  trespass,  (am,  qu. 

(i)  Bro.  Ab.  Detinue^  pL  90. 

(k)  2  Roll.  Ab.  703.     fVOkina  v.  Detpard,  5  T.  R.  112. 
(I)  B.  N.  P.  50.     [Or  detained  it.     Walker  r.  Hawkins^  1  Hayw, 
398.]  «;    . 

(m)  Bro.  AbTjDeftntie,  pi.  19. 
(n)  RoU.  R.  128.    B.  N.  P.  51. 

(0)  Co.  Litt.  351.  B.  N.  P.  51,  ».  e.  senMe,  for  the  detention  be- 
fore the  marriage.    [Johneon  v.  Pasteur^  2  Hay w.  306.] 

(p)  2  Roll.  Ab.  703.    B.  N.  P.  51. 

(q)  Co.  Litt.  283.  'B.  N.  P.  51. 

(r)  B.  N.  P.  51. 

{$)  Ibid.  10  Co.  119.  But  they  may  find  the  aggregate  vahie  of 
that  which  consists  of  a  number  of  particulars,  as  a  flock  of  sheefl, 
&c.    Ibid. 

(1)  In  detinue  for  slaves,  parol  evidence  to  prove  that  a  deed  was 
executed  foi'  the  purpose  of  defrauding  creditors,  and  therefore 
void,  is  admissible  upon  the  plea  of  fion  deiind.  Stratum  v.  AfwifiM^ 
2  Munf.  329.    See  also  Elam  v.  Bass's  Ex'rs.  4  Munf.  301.] 

(2)  [If  on  a  declaration  for  several  slaves  (separate  values  being 
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Distress*  part 

An  action  of  tre»patB  is  a  proper  form  in  all  cases  where  , 

the  distress  is  either  wholly  illegal  {t)  or  irregular,  unless  it 
be  otherwise  provided  by  a  statute. 

Where  a  distress  has  been  irregularly  made  for  rent,  or 
for  poor-rates,  the  action  is  in  case  or  trespass,  *  accord-  ^  496 
ing^to  the  nature  of  the  irregularity  complained  of  (u). 

In  an  action  on  the  case  for  an  illegal  or  irregular  dis* 

(t)  If  the  landlord  turn  the  plaintiff's  family  out  of  possession, 
and  Continues  in  possession-  after  the  rent  is  paid,  he  is  a  trespas- 
aer.    JStiberton  y.  PoppUwtU^  I  East,  139. 

(u)  By  Stat.  17  Geo.  II.  e.  38,  s.  8,  <«  Where  any  distress  shall  be 
made  for  money  justly  due  for  the  relief  of  the  poor,  the  distress 
shall  not  be  deemed  unlawful,  nor  the  party  making  it  a  trespasser, 
on  account  of  any  defect  or  want  of  form  in  the  warrant  of  appoint-  , 
ment  of  overseers,  or  in  the  rate  or  assessment^  or  in  the  warrant 
of  distress  thereupon  ;  nor  shall <lhe  party  distraining  be  deemed  a 
trespasser  ah  tmho,  on  accoont  o#  any  irregularity  which  shall  be 
afterwards  done  by  him ;  but  the  party  (grieved  may  recover  satis- 
faction for  the  special  damage  in  an  action  of  trespass,  or  on  the 
case,  with  full  costs  \  Unless  tender  of  amends  be  made  before  ac- 
tion brought.** 

By  Stat.  11  Geo.  II,  c.  19,  s.  19,  ^  Where  any  distress  shall  be 
made  for  any  rent  justly  due,  and  any  irregularity  or  unlawful  act 
shall  be  afterwards  done  by  the  party  distraining,  or  his  agent,  the 
distress  shall  not  be  deemed  unlawful,  nor  the  distrainer  a  trespasa* 
er  ah  initio^  but  the  party  grieved  may  recover  satisfaction  for  the 
special  damage  in  an  action  of  trespass,  or  on  the  case,  at  the  elec- 
tion of  the  plaintiff;  and  if  he  recover,  he  shall  tiave  full  costs." 
But  by  sec.  20  of  the  same  stat.  it  is  provided;  ^  that  no  tenant  or 
lessee  shall  recover  in  such  action,  ii  tender  of  amends  has  been 
•  made  before  action  brought.'' 
•  A  trader,  after  an  act  of  bankruptcy,  takes  a  lease,  the  goods  on 
the  premises  are  liable  to  distress.  Buckley  v.  Taylor^  2  T.  R.  600. 
Where  by  the  custom  of  the  country  half  a  year^  rent  is  due  on 
the  day  of  entry,  and  the  tenant  agrees  to  pay  half  a  year's  rent  iii 
advance,  a  year's  rent  becomes  due  on  entry.  Ibid.  And  the  she- 
riff is  bound  to  leave  a  year's  rent.  Ibid ;  and  see  HarrUon  v.  Bar- 
ry,  7  Price,  090.  A  commission  of  bankrupt  is  not  an  execution 
within  the  statute  of  Anne. — Lu  v.  Lopts^  15  East,  230. 

A  distress-warrant  for  seven  rates,  one  of  which  has  been  quasl^ 
ed,  is  void  as  to  all.    JEIiiireU  v.  Winkj  3  Moore,  417.  [S.  C.  8  Taunt. 

3ea] 

laid^  the  junr  find  a  joint  value,  it  is  error.  Higginhaiham  v.  Ruck- 
er,  2  CaB,  3id.  A  writ  of  enquiry  to  ascertain  their  respective  va- 
lues should  be  awarded.  ComUftU  v.  TVuv^,  2  Munf  195.  Failing 
to  lay  a  separate  value,  as  to  each  slave  demanded,  is  fatal  on  de- 
murrar,  but  is  cured  by  a  verdict  severing  the  values.  HoUiday  if 
tur.  V.  lAUUpage,  2  Munf.  539.  It  is  not  error,  if  the  jury  find  ge- 
neral damages  for  detaining  several  slaves ;  but  the  alternative  va- 
lue of  each  ought  to  be  separately  found,  ihid,] 
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■ 

FAET       tress,  the  particular  gravamen  is  specified  in  the  declaration, 
iT«         which  governs  the  nature  of  the  proof. 

The  most  usual  causes  of  action  are  for  distraining  where 


CauM  of  ac-     no  rent  was  due  {xV  or  for  more  than  was  due  (y),  or  for  an 
*'**■•    ^excessive  distress  (^r),  or  driving  a  *  distress  above  three 
^^'  miles  out  of  th^  hundred  (o) ;  impounding  goods  distrained 
off  the  premises,  and  not  giving  due  notice  (a)  ;  refusing  to 
restore  the  goods  distrained  for  rent,  after  tender  of  Jthe 
rent  and  costs  (6) ;  selling  the  distress  within  five  days  af- 
ter notice  (c) ;  not  removing  the  goods  distrained  within  a 
*  498  reasonable  time  after  the  lapse  of  five  days  (d) ;  for  *not 

(i)  By  2l  Will,  {l  Mary,  sess.  1,  c.  5,  8.  5.  The  owner  may,  in  an 
action  of  trespass  or  com,  recover  double  the  value  of  the  goods  and 

full  COStfti 

(y)  This  is  either  at  common  law  or  under  the  stat.  of  Marl.  52 
Ren.  III.  c.  4. 

(z)  Trespass  does  not  lie  for  ta^ng  an  excessive  distress  for  rent 

a'jynn  v.  Moody ^  Fitzg.  85.    2  ^.  851.    Hutchins  v.  Chambers,  1 
arr.  590),  unless  goM  and  silver  be  taken  to  excess,  for  they  are 
of  known  value.    Ibid;  and  per  Ld.  Kenyon,  Crovoiher  y.  Rams- 
.•^        hoUom,  7  T.  R.  658. 

(o)  1  &  2  Phil.  &  Mary,  c.  12,  which  entitles  the  party  aggrieved 
to  5/.  and  treble  damages. 

(a)  2  Will  &  Mary,  c.  5,  s.  2.     U  Geo.  11.  c.  19,  s.  10. 

(b)  A  tender  of  the  rent  upon  the  land  before  the  distress  makes 
the  distress  tortious ;  a  tender  after  the  distress,  and  before  the  im- 
pounding, makes  the  subsequent  detainer,  but  not  the  taking,  wrong- 
lul ;  a  tender  after  the  taking  and  impounding  does  not  make  ei- 
ther the  one  or  the  other  wrongful ;  but  in  the  cffee  of  a  distress  for 
rent,  a  sale  after  tender  of  the  rent,  and  costs,  is  illegal,  under  the 
equity  of  the  stat.  2  Will.  &  Manr,  c.  5.  An  action  on  the  case  will 
not  lie  for  detaining  the  plaintin's  cattle  in  the  pound  after  tender 
of  amends  made  subsequent  to  the  impounding  (^nscomb  v.  Shore, 
1  Camp.  285.  1  Taunt.  261),  nor  where  the  tender  is  made  after 
the  distress,  but  before  the*  impounding,  for  the  proper  action  is  re- 

S levin  or  trespass.    Lindon  v.  Hooper,  Cowp.  411.    And  see  6  T. 

(c)  See  the  stat.  2  Will.  &  Mary,  sess.  1.  c.  5,  s.  2,  infra,  499. 

(d)  Although  there  are  precedents  of  declarations  in  case  for  not 

8 amoving  a  distress  from  the  premises  after  the  expiration  of  five 
ays  (see  Chitty  on  Pleadings),  yet  it  seems  to  be  clear  that  the  re- 
medy is  in  trespass,  and  not  case.  As  the  stat.  2  Will.  &  Mary, 
sess.  1,  c.  5,  B.  2,  and  the  stat.  11  Geo.  II,  c.  19,  s.  10,  authorize  an 
appraisement  and  sale  of  the  goods  upon  the  premises  after  the  ex- 
piration of  the  five  days,  it  follows  that  the  landlord  is  to  be  allow- 
ed a  reasonable  time  for  doing  this,  the  statutes  having  fixed  no 
particular  time,  and  it  being  impossible,  where  each  case  must  de- 
pend so  much  on  its  own  circumstances,  for  the  Legislature  to  pre- 
scribe any.  What  shall  be  a  reasonable  time,  under  the  circum- 
stances of  the  particular  case,  is  a  question  for  the  Jury.  In  the  late 
CAM  of  PiU  V.  Mam9  (Sittings  after  Mich.  Term,  at  Westm.  1  Geo. 
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•  • 
filing  for  the  best  price  (e)' ;  for  not  leaving  the  overplus       part 
arising  from  the  sale  of  a  distress  with  the  sheriff  (/)  or         it. 
constable.  ... 


A  count  in  trover  is  usually  added  to  the  special  count,  Proof  by  ths 
and  therefore;  mere  proof  of  the  defendant's  seizure  and  piwntur. 
sale  of  the  plaintiff's  goods  will  usually  be  sufficient  to 
throw  upon  the  defendant  the  necessity  of  justifying  the 
act  {^). 

The  more  correct  course  seems  to  be  that  the  plaintiff 
should  enter  at  once  upon  the  whole  of  his  case.  If  he  al- 
leges a  distress  for  rent,  and  complains  of  an  irregularity 
committed  in  the  course  of  that  distress,  he  should  prove 
the  defendant's  hand-writing  to  the  notice  of  distress,  if 
such  a  notice  has  been  served  ;  this'  ii^ll  usually  be  evi-  , 

dence  of  the  tenancy,  the  quantum  of  rent,  and  the  sum  in 
arrear,  if  it  be  correct  m  to  such  particulars  ;  if  it  be  not 
correct,  and  the  fact  should  be  material,  the  defendant  may 
prove  the  amount  of  the  rent  by  evidence  of  the  original 
contract,  or  by  evidence  of  receipts  given  by  the  defendant, 
or  of  payments  to'  him. 

In  an  action  for  an  excessive  distress,  it  is  not  necessary  Ezc«itiT« 
to  prove  express  malice,  it  should,  h()wevef,  appear  that  'istnm. 
the  excess  was  considerable  (A). 

IT.)  Abbott,.  L.  C.  J.  lefl  it  so  to  the  Jury,  and  the  Court  of  K.  B. 
afterwards  held  the  direction  to  be  right.  If  the  party  remain  in 
possession  beyond  a  reasonable  time  he  is  a  trespasser  (ibid).  After 
the  Stat.  2  Will.  &  Mary,  sess.  1.  c.  .5,  s.  2,  which%ives  the  power 
of  sale  after  the  expiration  of  five  days,  and  previoiis  to  the  stat.  11 
Geo.  II.  c.  19,  s.  10,  which  authorized  a  sale  on  the  premises,  tho 
landlord  was  considered  to  be  a  trespasser  if  he  did  not  remove  the 
distress  at  the  end  of  five  days.  ChriMn  v.  Scott,  Str.  717.  Vide 
efiam,  fVinttrboum  v.  Morgan^  11  East,  395 ;  WaUact  v.  JKng*,  1  H. 
B.  13 ;  EtherUm  v.  PoppkwtU,  1  East,  139 ;  PiU  v.  Shew,  4  B.  &  A, 
206. 

Case  will  not  lie  in  respect  of  a  seizure  and  sale  of  growii^  crops 
before  they  are  ripe,  for  the  sale  is  void.  Owin  v.  Legh,  3  B.  &  A. 
470. 

The  statute  57  G.  3,  c.  93,  sect.  7,  which  gives  costs  of  distress^ 
where  the  amount  does  not  exceed  20{.  directs,  that  evidence  of  the 
justice's  signature  shall  be  proof  of  the  judgment. 

(t)  According  to  the  stat  2  Will.  &  Mary,  c.  5,  s.  2.    But  thp  • 
price  at  which  the  goods  were  appraised  will  be  presumed  to  be 
the  best,  until  the  contrary  appear.    4  Mod.  390.    Com*  Dig.  Dia^ 
tres9y  D.  8. 

(/)  According  to  the  stat.  2  WUl.  &  Mary»  c.  5,  s.  2. 

(g)  But  trover  will  not  lie  for  an  irregularity  in  the  sale  where 
the  defendant  was  entitled  to  distrain,  luthough  he  sells  before  the 
iBxpiration  of  the  five  days.     WaUace  v.  JSTtng,  1  H.  B.  13. 

(h)  Fidd  v,  MUduUj  6  Esp.  C.  71. 
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* 

PART  *  In  an  action  on  the  case  the  defendant  may,  under  Htb 

lY.         general  issue,  give  any  evidence  in  justification  of  his  act. ' 
_.._  If  the  distress  were  for  rent  he  should  prove  the  tenancy. 
Proof  by  the     either  by  means  of  the  contract,  or  evidence  of  the  pay- 
defendaat.        ment  of  rent  by  the  plaintiflf,  or  some  other  admission  by 
him  of  the  tenancy  (t) ;  the  authority  to  the  broker  or  oth- 
er agent  to  distrain,  for  the  particular  cause  ;  notice  of  dis* 
tress  according  to  the  statute  {k\  by  means  of  an  examined 
copy,  after  proof  of  notice  to  }H'Oduce  the  orisrinal ;  a  re~ 
guiar  appraisement  by  two  sworn  appraisers  (I)  at  Uie  ex- 
piration of  five  days  wer  the  notice  (m) ;  the  sale  of  the 
*  500  *goods  for  the  best  price  that  could  be  got  (n) ;  the  amount 
of  the  costs ;  the  leaving  the  overplus,  after  payment  of  the 
rent  and  costs,  with  the  sheriff  or  constable. 
*  In  an  action  under  the  stat.  11  Geo.  II,  c.  19  (o),  for  a 

# 
(i)  And  for  this  purpose,  notice  shoul4-l>c  given  to  him  to  jpro- 
duce  the  lease  or  agreement  under  which  he  holds  the  receipts  for 
rent,  &c. 

(k)  By  the  stat.  2  Will.  &  Mary,  sess.  1,  c  5,  s.  2,  it  is  enacted, 
"  That  where  any  goods  or  chattels  shall  be  distraj^ed  for  any  rent 
reserved,  Aid  due  upon  any  contract,  and  the  tenant  or  owner  of 
the  goods  shallliol  whhin  five  days*  next  after  such  distress,  and 
notice  thereof^,  with  the  cause  of  such  taking,  left  at  the  chief  man* 
sion-house,  or  other  most  notorious  place  on  the  premisest  charged 
with  the  rent,  replevy  the  same,  the  person  distraining  may,  with 
the  sheriff  or  under-sheriff  of  the  county,  or  constaMe  of  the  hun- 
dred, parish,  or  place,  where  the  distress  is  taken,  cause  the  distress 
to  be  appraised  by  two  sworn  appraisers,  whom  such  sberifi^  &c, 
shall  swear  to  a^raise  them  tnjly,  and  after .  such  appraisement, 
may  sell  the  same  towards  satisfaction  of  the  rent,  and  the  charges 
of  the  distress  and  appraisement,  leaving  the  overplus  (if  aHy]  in 
the  hands  of  the  sheriff,  &c.  for  the  owner's  use." 

(I)  See  the  stat.  supra,  note  (k).  An  appraisement  by  a  party 
who' makes  the  distress  is  irregidar.  Wutwood  v.  Cowne,  1  star* 
kie's  C.  172. 

(m)  The  fiVe  days  are  reckoned  inclusive  of  the  day  of  sale, 
WaUact  v.  JiTtii^,  1  U.  B.  13. 

(n)  Supra,  note  X^). 

(o)  By  11  Geo.  II.  c.  19,  s.  1,  **  In  case  any  tenant  or  lessee  of  lands 
or  tenements, 'Upon  the  demise  whereof  any  rent  is  payable,  shall 
ft>audulently  or  clandestinely  carrv  off  his  goods,  to  prevent  the 
landlord  from  distraining,  it  shall  be  lawful  ror  every  landlord,  or 
any  person  by  him  empowered,  within  thirty  days  next  ensuing  such 
carrying  off,  to  seize  such  goods  wherever  the  same  shall  be  found, 


•  See  note  (m), 

t  As  to  the  form  of  notice,  see  Moss  v,  GaUimorty  Doug,  280.    It  Med  not 
state  at  what  time  the  rent  became  due.    Ibid. 

%  But  notice  delivered  to  the  party  himself  is  sufficient  {WalUr  ▼.  RmnXmlf 
I  Ld.  Ray.  53),  for  it  is  the  most  efiectuai  mode  of  giTiog  notiq^t 
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fraudulent  and  clandestine  removal  of  goods,  to»  prevent  a  rAsr 

distress,  the  plaintiff  must  prove  1  st,  that^  the  rent  was  in  ar-  ir. 
rear  (p) ;  2dly,  the  fact  of  the  removal  of  the  goods,  and 


Aeir  value :  Sdly,  that  the  removal  was  fraudulent  or  cland^s-  Proof  in  an 
tine,  and  made  with  intent  to  prevent  the  landlord  or  lessor  *,"' j°/*' * 
from  distraining  for  the  rent  so  due.     It  has  been  said,  that  BioYai^  Ac 
it  is  necessary  to  prove  that  the  removal  was  secret  and  clan^ 
destine^  as  well  as  that  it  w^s  fraudulent  {q) ;  but  this  may 
well  be  doubted,  the  words  of  the  statute  being  in  the  41** 
juncliv0.     *  The  fraudulent  intention,  which  is  a  question  *  501 
of&ct  for  the  Jury,  is  usually  evidenced  by  the  season  inttatioB. 
and  circumstances  of  the   removal,  as^  from   its   having 
been  eflected  in  the  night-time,  or  at  an  unseasonable 
hour,   with  suddenness   and  precipitation  after  a  threat 
of  distraining,  or  with   knowledge   that  a  distress   was 
intended. 

«%  In  an  action  of  trespass  against  the  landlord,  who  has 
followed  goods  thus  removed,  he  cannot  give  the  fraudu* 
lent  removal  in  evidence  under  the  general  issue  (r),  be 
must,  on  issue  taken  on  the  special  justification,  be  pre- 
pared with  the^proofr  already  stated,  and  also  show  that 


as'a  dutress  for  the  rent,  aad  the  same  to  sell  or  dispose  of,  as  if 
the  said  goods  had  been  distrained  upon  such  premiaes.'*    Sec.  1. 

^  Provided  that  no  landlord  shall  seize  goods  sold  honafidt^  and 
for  a  valuable  consideration,  to  any  person  not  privy  to  such  fraud." 
Sec.  <«• 

^  l£  any  such  tenant  shall  fraudulently  remove  his  goods,  and  any 
person  shall  knowiagly  assist  such  tenant  in  fraudulently  convey- 
ing away  his  goods,  or  in  concealing  the  same,  all  persona  so  o& 
fending  shall  forfeit  to  the  landlord  from  whose  estate  such  goods 
were  carried  oflT,  double  the  value  of  the  goods,  to  be  recovered  by 
action  of  debt  in  any  of  his  Majesty's  courts  at  Westminster,  or  in 
the  courts  of  session  in  the  counties  palatine,  or  in  the  courts  of 
grand  sessions  in  Wales."    Sec.  8. 

(p)  Unless  rent  be  actually  in  arrear,  the  case  is  not  within  the 
Stat.    2  Will.  Saiind.  284,  a.  n.  (2).     ffaUon  v.  Main,  3  £^.  C.  15. 

(q)  Watson  v.  Main,  3  Esp.  C.  15,  Cor.  Eyre,  C.  J.  The  point 
was  doubted  in  Fumsaux,  v.  Fotherby^  4  Camp.  136. 

.  The  statute,  it  seeifis,  contemplates  a  removal  by  the  tenant  for 
his  own  benefit,  and  does  not  extend  to  a  delivery  to  a  creditor  who 
presses  for  payment  of  a  debt.  Bach  y.  Meats^  5  M.  dt  S.  2001  Nor 
to  the  removal  of  the  goods  of  a  stranger.  Thornton  v.  Mams,  5  M. 
&S.'38. 

A  withdrawing  of  cattle  td  a  place  where  they  were  not  likely  to 
be  found,  is  a  concealment,  although  they  were  turned  into  an  open 
field.  Stanky  v.  Wharton,  8  Price,  301.  An  acU&n  fies,  akheugh 
the  value  does  not  exceed  501. 

(r)  2  Will.  Saund.  284,  a.  3  Esp.  C.  l5.  Fumemux  v.  IJ^ihttiy, 
€  Camp.  136.  As  to  the  justification  by  the  landlord  in  an  action  of 
trespass,  see  Trtspass* 
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Ik  an  action  on  the  case  for  the  disturbance  of  the  plain- 
tiff in  the  enjoyment  of  incorporeal  rights,  such  as  of  com- 
mon {t\  way  (t)y  watercourse  (r),  office,  seat  at  church,  or 
ot^er  possession,  the  plaintiff  must  prove,  under  the  plea 
of  the  general  issue,  not  guilty,  1st,  his  right,  as  alleged  in 
the  declaration,  2dly,  the  'defendant's  interruption  of  that 
right,  and  3dly,  the  damage  sustained. 

1st.  The  usiial  allegation  in  the  declaration  against  a 
wrong-doen  is  habere  debei^  without  alleging  a  grant  or 
prescription  (fi) ;  and  although  he  should  allege  a  pre- 
scription, yet  as  it  is  but  inducement,  a  variance  from  the 
prescription  in  eviclence  would  not  be  material  provided 
•  502  the  plaintiff  proved  himself  to  be  really  *  entitled  to  the 
right  claimed  {x) ;  but  the  plaintiff  must  prove  his  right 
as  claimed ;  as,  if  he  claim  a  right  as  appurtenant  to  pai^ 
ticular  land,  by  proof  that  it  has  been  used  by  the  occu- 
piers of  that  land,  and  it  would"  be  insufficient  to  prove  that 
the  right  was  enjoyed  as  appurtenant  to  other  lands,  or  by 
the  tenants  of  the  manor  (v). 

The  title  to  a  right  of  this  nature  is  proved,  either  Ist, 
by  direct,  or  2dly,  more  usually  by  presumptive  evidence ; 
by  direct  evidence,  as  by  proof  of  a  grant  of  a  right  of 
way,  as  appurtenant  to  a  house  or  land,  or  of  a  right  to  a 
pew,  as  appurtenant  to  a  house  by  proof  of  a  faculty  (z), 

2dly.  Prescriptive  rights  can  seldom  be  proved  except 
by  presumptions  resulting,  from  constant  usage  and  enjoy- 
ment, where  the  right  is  of  a  private  nature,  and  from  such 
evidence,  yid  also  from  reputation  and  traditionary  decla- 
rations, where  it  is  of  a  public  nature  (a). 

An  uninterrupted  enjoyment  of  land  for  twenty  years,  in 
the  claimant's  own  right,  is  prima  facte  evidence  of  title  to 
the  land  itself  (6),  and  an  enjoyment  of  a  privilege  or  ease- 

(s)  According  to  the  stat.  11  Geo.  11.  c.  19,  s.  1, 2. 

(t)  See  these  titles  respectively. 

(u)  Com.  Dig.  AeUon  on  Hu  Ca$t^  B.  1. 

(x)  Com.  Dig.  Adion  tm  Wu  Ca$e,  B.  li    1  WilL  Sauad.  346^ 

fy)  See  WiUon  v.  Pagty  4  Esp.  C.  71. 

(z)  See  Siocki  v.  Boof^  1  T.  R,  428. 

(a)  See  Vol.  I.  p.  63.  » 

(h)  See  tit  Efeamen$, 
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ment  in  the  teds  of  another  affords  also  a  presumption  of       pabt 
a  legal  title  by  gra4lor  prescription  (c) ;  this,  however,  is         ly* 
merely  presumptive  evidence  of  the  right,  which  is  liable 


•■M* 


to  be  rebutted   by  circumstances  (cf),  and  on  the  other  Proof  of  the 
hand,  the  presumption  *of  legal  title  ihay  be  inferred  ^^*^?*'^'" 
from  a  shorter  period  of  possession  (e).  *^503 

In  an  action  for  the  disturbance  of  the  plaintiff  in  his 
enjoyment  of  a  pew  in  a  church,  proof  of  possession  is  suffi- 
cient against  a  wrong-doer,  without  proof  of  repairs  done  , 
by  the  plaintiff (H ;  but  as  against  the  ordinary,  who  by 
the.  common  law  nas  the  disposal  of  all  the  seats,  in  the 
church,  a  special  title  or  consideration  must  be  alleged, 
and  proved,  as  by  proof  of  the  building  and  repairing  of 
the  seat  (g) ;  the  defendant  may  adduce  evidence  to  rebut 
the  presumption  of  right  arising  from  such  continued  en-  ^ 

joyment,  by  evidence  tending  to  explain  it,  and  to  show 
that  the  enjoyment  was  founded  not  on  right  but  on  leave 
and  permission  (A^,  or  to  destroy  the  prescription  by  prov- 
ing the  origin  ot  the  enjoyment,  or  showing  that  it  has 
been  interrupted,  or  that  the  prescription  has  been  extin- 
guished (t\. 

2dly.^he  disturbapce  may  be  alleged  generally,  and  5jJjJ^|^ 
the  paijtacular  manner  of  the  disturbance  be  given  in  evi- 
dence (ft). 

3rdly.  Proof  of  damage  done  to  the  smallest  amount  Of  damag** 
will  be  sufficient  to  support  the  action,  although  the  plain- 
tiff cannot  prove  damages  to  any  specific  and  determinate 
amount,  for  if  that  were  required  where  the  plkintiff^s  right 
has  been  infringed,  the  wrong-doer  *  might  gain  a  title  by  «  594 
'    length  of  possession  (/),  as,  if  a  stranger  turn  cattle  on  the 

(c)  See  the  cases,  3  Will.  Saund.  175,  a. ;  if  suprct,  387 ;  and  also 
tit.  Prtsumption. 

(d)  See  tit.  Presumption — Length  of  Time, 

(e)  Ibid. ;  and  see  Beatey  v.  ShaWf  6  East,  314« 

CO  Kenrick  y.  Tavfor,  1  Wils.  326.  [Sayer,  31.  S.  C]  The  pew 
was  there  claimed  by  prescription,  as  appiutenant  to  a  messuage. 
Burton  v.  Bateman,  1  Sid.  203. 

(g)  Ibid,  and  3  Lev.  73.  3  Lev.  341.  Salk.  551.  1  Bulst.  150. 
Godb.  300. 

'  (h)  See  tit.  Presumption — Length  of  Time.    Bradbury  v.  GrinselL 

3  WUl.  Saund.  175,  d.  Daniel  v.  Abrf4, 11  East,  373.  CampheU  v. 
Wilson^  3  East,  3d4. 

(t)  See  tit.  Prescription. 

(k)  Cro.  Jac.  606.    Bridgm.  4.  Com.  IKg.  Jldion  on  Case^  B.  1. 

il)  See  the  observations  of  BuUer  and  Qrose,  Js.,  Hobson  v.  Tftdd, 

4  T.  R.  71.    [Angell  on  Watercourses,  50-53.] 
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^AET       land  where  the  plaintiff  has  a  right  of  comifton  {m\ ;  for  it 

rr«         is  a  damage  to  tne  plaintiff  that  he  cf^ot  enjoy  tno  r^ht 

.—...i...— *  of  common  in  so  ample  and  beneficial  a  manner  as,  but  for 

Proof  of         the  defendant's  act,  he  might  ha?e  done  (n).     So,  if  the 

damaco.         defendant  take 'from  the  common  any  manure  dropped 

there  by  the  cattle  (o). 

DUBESS. 

AccoiuDiNG  to  Bracton,  to  constitute  a  duress  in  law 
^it  must  not  be  stupido  cujwlibet  vani  et  meticuhn  hominiif 
$ei  taUs  qtuB  pomt  cadere  in  virum  camtantem  ;  talis  enim  de^ 
bet  esse  metusj  qui  in  se  cotUineat  vita  periadum  out  corporis 
cruciatum{p).  Lord  Coke  enumerates  four  instances  in 
which  a  man  may  avoid  his  own  act  by  reason  of  mena- 
ces; 1st,  for  fear  of  loss  of  life ;  2dly,  of  member ;  3dly,of 
m^hem;  4thly,  of  imprisonment  (9)  (1). 

In  the  case  of  duress  by  imprisonment  proof  must  be 

given  that  it  is  an  unlawful  imprisonment,  for  where  the 

imprisonment  is  in  due  course  of  law,  the  maxim  applies, 

•  executio  juris  nan  habet  tn;urtam(r)(2),  aad  therefore,  where 

{m)  Hobson  Y.  Todd,  A  T.,R.  71.  (n)  Ibid.    # 

(oJPindar  v.  Wadsuxnifij  2  East,  154 ;  and  vide  supra,  tit.  Case, 

(p)  Brae.  L  2,  c.  5. 

(q)  S  Inst.  483.  2  Roll.  Ab.  124.  Bac.  Ab.  2>urtss.  A  threat 
to  beat  or  burn  the  house  of  the  party,  or  to  spoil  his  goods,  it'  is 
said,  ia  dq  duress  (3),  because  in  these  cases,  should  the  threat  be 
performed,  a  man  may  have  satisfaction  by  recovering  equivalent 
damages  (2  Inst.  481.  1  BI.  Coram.  131);  but  no  suitable  atone- 
ment can  be  made  for  loss  of  life  or  limb.  Ibid.  Q^.  ^  vide  su- 
pra, p.  482. 

(r)  Bac.  Ab.  Duress,  402.    3  Lev.  239. 

(1^  [One  obligor  cannot  plead  that  the  bond  was  obtained  of  his 
oo-oobgor  by  duress — ^But  this  rule  does  not  apply  to  a  bond  taken 
by  a  sheriff  from  a  defendant  whom  he  has  no  rieht  to  detain  in 
custody ;  and  the  co-obligor,  or  surety,  may  avau  himself  of  the 
defence  of  duress,  in  a  several  action  against  him.  7%ompson  v. 
Lockwood,  15  Johiis.  256.] 

(2)  [If  a  defendaat,  undw  arrest,  agree  to  submit  the  matter  in 
controversy  to  arbitration,  the  agreement  is  not  void  on  the  ground 
of  duress — ^nor  would  a  final  settlement  be  void.  Shephard  v.  fV^ 
trous,  3  Caines'  Rep.  J68.  See  also  Watkins  v.  Baird,  6  Mass.  Rep. 
511.] 

(3)  [In  South  Carolina,  duress  of  goods,  under  some  circumstan- 
ces, wiU  avoid  a  contract.  Sasportas  v.  JenssingSy  1  Bay,  470. 
CoUins  V.  msibury,  2  Bay,  211.] 
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a  defendant  after  judgment  against  him  *  without  any  le**       pibt 
gal  cause  of  action,  procured  the  plaintiff  to  be  arrested  vr. 

on  legal  pro<^ss,  and  threatened  that  he  should  lie  and  ......i.-.....^ 

perish  in  ^ol,  unless  he  executed  a  release,  upon  which, 
the  plaintiff  sealed  one,  and  was  discharged,  it  was  held 
that  the  release  could  not  be  a?oid|d  by  duress  («).  But 
where  one  caused  another  to  be  arrested  on  a  charge  of 
felony,  under  a  warrant  from  a  justtce  of  the  peace,  and 
discharged  him  upon  his  sealing  -a  bond  for  10/.,  it  was 
held  that  the  deea  might  be  avoided,  the  proceedings  be- 
ing a  mere  pretext  to  cover  the  deceit  {ty  Duress  to  avoid 
a  deed  must  be  pleaded  specially  (u)  (I). 

Ejectment. 

I.  Proof  of  the  right  of  entry. 
II.  Of  the  plainAff^s  tUU  in  general. 
III.  Uflide  by  an  admmittrator  or  executor. 

-  -    -    -     Assignee  of  Bankrupt  (x). 

*  -    -    -  Conusee  €^  statutes-merchant^  i^c. 

-  -    -    -  Detisecy  or  tenant  by. 
....  Elegit. 
....  Of^rdian. 
....  Heir  at  law. 

•  -    .    .      Landlord. 

•    .    .    -    .      Mor^agee. 

-  -    -    -      Rector. 

....      Tenant  in  eommoUj  joint  tenant^  ^c. 
♦IV.  rariance.  *  606 

v.  Defendanfs  possession. 
VI.  Competencu  of  Witnesses. 
VII.  Trespass  for  mesne  profits. 
VIII.  Effect  of  judgment  in  emdence. 

The  declaration  in  ejectment  comprises  four  allesa. 
tions,-.-lhe  title  of  the  lessor  of  the  plaintiff;  a  lease  dj 

(s)  Cor.  Bridgman,  C.  J.  OuiklhaU,  1  Lev.  69.    [See  6  Mass. 
Bep.  513.    1  Hen.  d&  M un.  350,  J^Tdson  y.  SuddmHh  If  oL] 

(t)  Aleyn^  92.    So  ruled  by  RoUe  upon  the  trial  of  an  isBvfe  on  the 
duress.    See  Bac.  Ab.  tit.  Duress^  405.    See  tit.  Deed. 

(u)  And  the  special  manner  must  be  set  forth.    5  Co.  119.  3  Inst. 
483. 

(x)  These  prooft  have  already  been  considered ;  see  tit.  Bank' 
rupt. 

>— —  ■  -    -  - 

(1)  [See  hihabiUmts  of  Worcester  v.  Eaton,  13  Mass.  Rep.  371.} 
'  VOL.  II.  56 


01}  EJ£0T1«ENT.--L  &I6HT  OF  £NTRY. 

r^BT       Mr  where  it  has  been  levied  by  a  faure  teAMt  for  years  (g)  ; 
fTj         nor  where  the  son  of  a  tenant  by  avfibrance  holds  over]^; 
■  nor  where  the  defencUuits  had  no  possession  of  the  .estate 

A«bMa  •Btrj.   when  the  fine  was  levied  (t).    And  the  receipt  of  rents 
previous  to  the  time  of  levying  a  fine,  is  not  .evidence  of 
possession  without  proof  of  title  (k). 
Vtooi  of  disa-      Srdly.  If  there  hfis  been  no  possession  or  actual  entry 
biiitj.  within  twenty  years  next  after  the  iime  when  tiAe  accma^ 

the  l^sor  of  the  plaintiff  must  show  in  excuse  jof  jkhe  want 
of  entry,  that  he  laboured  under  one  of  the  disabilities  spe- 
cified in  the  stat.  21  Jac.  I,  c.  16,  i.  e.  infiincy,  co^verture, 
insanity,  imprisonment,  the  being  beyond  seas  {I).  Bnl  A 
*  512  16  a  rule,  that  when  the  statute  *  has  once  begun  to  run  no 
subsequent  disability  will  affect  its  prwress  («i). 
Proof  that  the  j^  right  of  possession  and  a  right  of . entry  ace  convjerti* 
3^  i»  aewrt.  y^  ^g^jjj^  ^^  Hence  if  the  right  of  entry  be  taken  away 
the  plaintiff  cannot  recover  in  ejectment.  If  A.  disseize 
B>  by  wrongfully  ousting  him  from  iiis  possesmon  of  land, 
i3.  may  regain  the  possession  t>y  meie  entry,  and  therefoce 
m»Y  -maintain  ejectment.  But  wheie  the  disseisor  died 
seised,  the  common  law  presumed  a  ri^tfiil  seisin  in&voiir 
of  the  heir,  and  the  disseisee's  right  of  entry  was  taken 
%wwf  or  tolled.  The  common  law  annexed  exceptions  io 
this  rule,  where  the  claimant,  lidioui^  under  a  Ic^al  4iaar 
bility  during  the  life  of  the  ancestor,  as  of  infancy,  cover- 
iHie,  insanity,  imprisonment,  or  being  beyond  tie  realm. 
And  by  the  stat.  32  Hen.  VIII.  c.  33,  if  jme  disseisor  die 
•  wiihin  five  years  nfter  the  disseisin  done,  such  disseisin 
shaU  not  take  away  the  right  of  the  disseisee,  akhougfa  he 
has  made  no  claim  (o). 
Sn^'i?  *'  *  What  is  sufficient  evidence  of  a  disseisin  is  a  question 
adbject  to  some  doubt.  It  seems  originally  to  have  meant 
an  actual  ouster,  or  dispossession  of  the  owner,  (in  which 
all  the  definitions  concur)  by  force,  or  in  spite  of  the 

• 

(;)  18  Vin.  413.    See  also  jRotue  v.  Pother,  8  N.  R.  1. 

{h)Doev.  PtMns,  3  M.  & 8.379. 

(t)  Andr.  3d6. 

(k)   Smith  Y.PaMmr9tyADdr.2ISi6. 

{I)  The  same  exceptions  are  contained  in  the  Statute  of  Fines,  4 
Hen.  TIL  c.  24. 

(m)  i^  d.  Durorar,  Jmts,  4  T.R.  300.    [See  Faw  v.  ^o^Meov's 

tix'or.    S.Cranoh,  174.] 

(n)  1  Burr.  89. 

(o)  The  feoiffee  of  the  disseisor  formerly  acquired  the  right  of 
possisssionby  one  year's  non-claim ;  but  the  disseisee^s  ngm.  ^mu 
capable  of  being  kept  alive  by  coQtiniied  ckiqi^.    Ck>.  Litt.  956,.a, 
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^Wtief  (p%  for  er^  dkpossesdiotl  Was  Hot  a  disseifln  (f).        tgxw 
The  ambiguity  seems  to  have  arisen  .from  an  extension  of         nr; 
Uie  ietm  dis^isin  for  the  sake  of  the  easy  remedy  by  assize,  ..-.i.»......i». 

and  its  meanilig  Was  restricted  or  extemied  alternately  foi  Dtneiila* 
iBe  benefit  of  the  owner.  To  entitle  him  to  the  remedy  by 
ttteis6  dgldnst  d  mere  wrongful  possessor,'  almost  every 
«obi)tructidn  *  of  the  owner's  right  was  construed  into  a  *  513 
diMsfeisin.  Afid  again,  in  favour  of  the  true  owner,  where  h« 
hdd  been  aeiually  dispossessed,  and  to  protect  him  against 
a  claim  founded  on  a  Wrong,  the  meaning  of  the  term  was 
rtstribt^d  to  an  ouster  in  spite  of  the  owner,  or  not  ttrngea^ 
bU  (r).  This  seenis  t6  have  beeb  the  foundation  of  the 
tfU^Hne  of  tt  disseisin  dt  election  (0). 

To  the  detion  of  ejectmisnt  a  mere  dispossession  is  usual^ 
It  irofMt^riiLl^  rince  the  title  of  the  lessor  is  the  only  ques«- 
ubfe,  an  ouster  being  Emitted,  and  therefdl-e  where  the 
defendant  contends  that  the  entry  has  been  barred  by  an 
actual  disseisin,  and  descent  cast,  feoffment,  &,c.  it  seems 
tb  be  necessary  that  he  should  prove  a  disseisin  in  the  iui- 
Gient  Uhd  sti'ict  sense  of  a  personal  trespass  (f),  an  actual 
expulsion  (o)  and  putting  out  of  the  owner,  and  usurpation 
or  the  freehold  tenure,  and  not  merely  such  a  disseisin  as 
th%  owner  niighl  h'aVe  considered  to  be  such  at  bis  election, 
fblr  the  ^ake  of  the  remedy  by  assise. 

A  lease  for  yeArs  made  by  a  tenant  at  will  (x) ;  an  entry 
into  Idiids  by  one  who  pa^s  rent,  and  claims  to  hold  as 
tMfInt  at  will  (y) ;  the  receipt  by  the  tenant  in  tail  of  the 
rents  of  lands  leased  by  his  father  to  his  yoUnger  brother 
fiSf  iivbs  under  a  power  {^)j  do  not  *  operate  as  disseisins,  ^  &14 
elccept  it  the  et^tion  of  the  owner  for  the  sake  of  his  re^- 

(p)  Seie  Litt.  sec.  87^.    tJo.  Litt.  153,  b. 

{q)  Co.  Litt.  153,  fe.     .  ' 

(r)  Litt.  sec.  279. 

(a)  See  iNunden  y.  ]^dughf  Cro.  Car.  303.  Pal.  201.  Cro.  Jac. 
6fi^.  Kynaston  v.  Purra^  9^1op  Ass.  25  March  1742 ;  and  Ld.  Mans- 
field's observations  in  Jttkyns  v.  Horde,  1  Burr.  89. 

(«)  Co.  Litt  153,  b. 

(a)  l^er  Ld.  Roh,  SaHc.  246;  and  per  Ld.  Ellenborough,  7  East, 
312.    And  see  WiUiam  v.  Thomas,  12  East,  141. 

(x)  Pously  V.  Blackman,  Palm.  205.  And  lherei«n«  a  sabseqaent 
demise  by  the  original  lessor  was  held  to  be  good,  because  he  had 
not  elected  to  acuait  hunself  to  be  disseised. 

(^)  Cited  Cro.  Car.  3D3.  And  therefore  the  entry  of  the  heir  of 
Ae  person  so  entering  does  not  bsr  the  entry  of  the  heir  the  owner. 

(z)  Kynaston  v.  iParry,  Salop.  Ass.  March  17*J.  And  therefore 
a  recovery  suffered  by  the  tenant  in  tail  did  not  operate  as  a  iwr. 
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VAKT       medy ;  and  if  he  has  made  no  gach  eleetioiiy  do  not  take 

IT,  ^^!Sf  ^^^  ^S}^^  of  entry. 

«.....«.,.....      Tne  doctrine  that  a  descent  cast  tolls  the  entry,  does  not 
iMsfMsin.         &pply  ^^  ^1^^  ^^^'^  ^^  ^  devisee,  nor  to  any  case  where  the 
party  has  no  other  remedy  than  by  entry,  for  if  it  did  he 
would  be  left'  without  remedy  {d\ ;  nor  to  customary  or 
copyhold  estates,  where  the  freehold  is  in  the  lord  (6\,  and 
therefore  the  devisee  of  a  copyhold  was  not  banea  by  a 
descent  cast  on  the  defendant  by  his  father,  who  had  been 
admitted  as  heir  at  law  of  the  testatrix  (c). 
Title  in  gene-       11.  It  is  an  inflexible  rule,  that  the  lessm'of  the  plain- 
^^  tiff  must  entitle  himself  to  recover  by  the  strength  of  his 

own  legal  title,  and  that  he  can  derive  no  support,  either 
from  any  equitable  title  or  from  the  weakness  of  his  adver- 
sary. Thus  it  has  been  held,  that  an  unsatisfied  term  for 
securing  an  tmnuity  might  be  sA  up  a^inst  the  heir  at 
law,  almou^h  he  merely  claimed  the  premises  as  subject  to 
the  charge  (d). 

•    Evidence  of  a  title  consists  either,  1st,  in  showing  posses- 
sion and  acts  of  ownership  from  which  a  leffal  title  may  be 
presumed ;  or,  2ndly,  in  proving  a  particiilar  title,  as  heir 
at  law,  devisee^  executor,  &c. 
PfMumptive,     .    In  the  first  place,  long  uninterrupted  possession  of  an  es- 
frrai  poBSM-     i^^Q  ^y  ^  j^^j^  g^QJ  l^ig  {mcestors  is  the  strongest  presump- 
tive evidence  of.  an  estate  in  fee.     Where  lands  have  de- 
•  Bcended  for  many  generations  firom  father  to  son,  such  po»- 

session  may  be  the  only  evidence,  and  it  is  the  best  pre- 
sumptive evidence  of  title. 
*  515  In  the  next  place,  in  analogy  to.  the  stat  21  Jac;  I.  *  c 
16,  a  clear  undisturbed  possession  of  twenty*  years  is  e^^i- 
dence  of  an  estate  in  fee,  if  no  other  title  appear ;  and  upon 
such  evidence  a  plaintiff  may  recover  in  ejectment  (e). 

The  presumption  of  title  resulting  from  such  possession 
of  twenty  years  is  liable  to  be  rebutted  by  evidence  that 
the  possession  was  not  adverse  to  th6  party  legally  en- 
titled (/),  or  that  *the  latter  laboured  under  some  disabili^ 

(a)  Co.  Litt.  240,  b.  and  Doe  v.  Dainven^  7  East.  32L  But  ou. 
whether  .the  devisee  has  not  a  remedy  by  writ  ex  gram  querda. 
And  see  the  note  by  Hargrave  &  Butler. 

(h)  Doe  V.  Danoen,  7  East,  299.  (c)  Ibid. 

(d)  Doe  V.  SiapU,  2  T.  R.  684. 

(e)  Per  Ld.  MansiMd,  Denn  v.  Barnard^  Cowp.  597 ;  and  per 
Holt,  C.  J.  Stilus  V.  Bern,  Salk.  421.  See  also  CatUm  v.  Cowper^ 
4  Taunt.  547.    Post.  1496. 1465, 6.  and  tit.  PresaipHon.'-Grant. 
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when  his  right  accrued,  which  continued  down  to  a  period  part 

within  the  twenty  years  {g).  it. 
Proof  of  a  lease  for  a  long  period,  coupled  with  posses- 


sion, is  evidence  of  a  title  to  the  remainder  of  the  term,  al-  PrefumptiT«, 
though  the  party  cannot  prove  the  mesne  assignments  from  ^V^^  pomi* 
the  original  lessee  (A).  *  I 

In  cases  where  there  has  been  no  continued  occupa-  i 

tion  of  the  premises,  the  possession  and  title  may  be  evi- 
denced by  any  acts  of  ownership  which  the  circumstan- 
ces of  the  case  aflford,  such  as  cutting  down  trees  (t),  dig- 
ging for  turves,  and  getting  stones. 

It  is  to  be  presumed  prima  facie^  that  waste  lands  adjar 
cent  to  a  road  belonging  to  the  owner  of  the  adjoining 
fireehold,  this  presumption  is  of  course  liable  to  be  re- 
butted by  evidence  of  acts  of  ownership  by  the  lord  {ky 

As  the  plaintiff  Must  recover  by  virtue  of  his  legal  title.  Evidence  for 
he  will  &il  if  it  sppear  that  a  term  of  years  has  be^n  created  ^«  defendantt 
which  is  still  outstandinff  in  another,  there  being  no  count 
in  the  declaration  on  a  demise  by  the  trustee.     It  will  not 
be  sufficient  however  for  the  defendant  to  produce  and 
jfNTOve  a  lease  for  1000  years,  unless  he  also  prove  a  posses- 
sion under  it  by  the  *  trustee  within  the  last  twenty  years,  *  510 
for  otherwise  a  surrender  of  the  term  will  be  presumed  (2). 
So  proof  of  the  execution  of  a  mortgaee-deed  by  the  lessor 
of  the  plaintiff  will  be  insufficient,  unless  it  be  also  proved 
that  the  money  was  not  paid  at  the  day ;  but  if  the  defend- 
ant^ prove  the  payment  of   interest   subsequent  to   the 
dBLy]  and  within  twenty  years,  the  plaintiff  will  be  non<^ 
suited  (t»). 

An  indorsement  on  a  lease  of  the  receipt  of  principal  and 
interest,  and  releasing  the  term,  amounts  to  a  surrender  of 
the  term.  fn). 

When  tiie  trusta  of  a  term  have  been  completely  fulfilled, 
a  surrender  will  be  presumed ;  thus,  where  trustees  were 
directed  to  convey  to  a  devisee  when  he  attained  the  ace 
of  twenty-one,  it  was  held  that  the  Jury  might  propeny 

E resume  a  convejrance  at  any  time  afterwards,  and  loiig 
efore  the  expiration  of  twenty  years  (o).  But  if  the  sur- 
fed Ibid.  * 

(h)  Earl  V.  BaxUr,  2  Bl.  Rep.  1328. 
(i)  Stanly  V.  ffhiU,  14  East,  332. 
(k)  suae  V.  PriduU,  2  Starkie's  C.  463. 
(I)  B.  N.  P.  110.  (m)  Ibid. 

'    (n)  Ibid.    Such  a  note  need  not  be  stamped.    Ibid. 

(o)  England  v.  Slade,  4  T.  R.  682.  Doe  v.  Lhyd,  Peake's  Ev. 
Appen. 
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chant. 


render  of  the  outstanding  term  cannot  be  presumed,  or  if 
the  existence  of  such  a  term  be  proved,  and  the  Jury  do 
not  find  a  surrender,  the  plaintiff  (there  being  no  count  on 
a  demise  by  the  trustee)  cannot  recover  (p). 

In  ejectment,  upon  the  assignment  of  a  term  to  secure 
an  annuity,  an  ienrolment  of  the  memorial  is  to  be  presum- 
ed, unless  the  contrary  be  shown  (q). 

III.  An  administrator,  to  prove  nis  title  to  a  term,  should 
produce  the  letters  of  administration  under  the  seal  of  the 
ecclesiastical  court,  or  the  entry  in  the  book  ^  of  orders  of 
the  Court  for  the  granting  of  administration  (r),  which  may 
be  proved  by  nleans  of  an  examined  copy.  So  he  may 
show  his  title  by  producing  an  exemplification  of  the  letters 
of  administration  (s).  An  executor  proves  his  title  by  tiie 
production  of  the  probate ;  the  term  vests  in  the  execu- 
tor  (t)  upon  the  death  of  the  testator,  before  the  probate,  4^ 
and  he  may  recover  on  a  demise  laid  after  the  death  of  the 
testator,  but  before  probate  (tf),  The  lease  to  the  testator 
or  intestate  must  also  be  proved. 

2.  The  plaintiff  who  claims  as  the  conusee  of  a  statute-' 
merchant  (x)  must  produce  the  recognizance,  or  an  exarn^ 
ined  copy  ot  it  (y)  ;  an  examined  copy  of  the  writ  of  capias 
$i  laicus^  and  return  (z),  and  also  an  examined  copy  ot  the 
writ,  and  return  of  the  extent  and  liberarifeci. 

An  interest  is  vested  in  the  conusee  by  the  return  to  the 


8cho.  &  Lef.  67« 

(q)  Per  Ld.  EUenborough,  Doe  v.  Jlfcmm,  3  Camp.  7.  [See  Dot 
v.  Bingham,  4  B.  &  A.  672.] 

(r)  1  Lev.  as.  101.    B.  N.  P.  138. 246.    8  East,  187. 

(a)  Ca.  temp.  Hard.  108.    8  East,  187« 

(i)  R.  V.  iStone,  6  T.  R.  295.  jR.  v.  Horsdey,  8  East,  410,  B*N.P. 
246. 

(«)  Com.  Dig.  Mminist.  B.  10.  2  Rol.  554, 1. 15.  25.  Salk.  30a 
But  an  administrator  cannot  commence  an  action  before  adminis- 
tration granted.    1  Salk.  303.    Com.  Dig.  MminisL  B«  19. 

(x)  &ee  the  stat.  11  Edw.  I.  and  13  EMw.  I.  st  3. 

(y)  B.  N.  P.  104.  Salk.  56a  The  recognizance  is  sent  by  the 
mayor,  at  the  request  of  the  conusor,  into  Chancery.  See  the  stat. 
13  Edw.  L  St.  3. 

(z)  This  writ  issues  out  of  Chancery,  but  is  made  returnable  in 
the  K.  B.  or  C.  B.  by  the  provisions  of  the  stat.  13  Edw.  I.  at.  3 ;  but 
by  the  stat.  5  Hen.  IV.  c.  12,  after  a  writ  once  awarded  and  return- 
ed into  the  Common  Pleas,  the  Justice  may  award  process  without, 
any  further  lowing  of  the  recognizance. 


OF  ADMINISTRATOR,  &.c.  517 

extent,  and  the  intention  of  the  liberate  is  to  give  him  actual  part 

possession ;  and  by  the  return  o{  liberari  feci  the  conusee  is  iv. 
estopped  firom  saying  that  he  has  not  had  possession  (a). 


*  If  the  action  be  not  against  the  conusor,  but  against  *  5I8 
one  who  had  possession  previous  to  the  acknowledgnaent, 
the  plaintiff  must  also  prove  the  conusor's  title,  or  if  he 
claim  under  the  conusor  that  his  interest  is  determined  (ft), 
and  the  identity  of  the  parties. 

The  conusee  of  a  statute-staple  (c),.or  of  a  recognizance  ConuMeof 
in  the  nature  of  a  statute-staple  (rf),  must  prove  the  recog-  ■*»*«*•••*■?*« 
nizance  either  by  its  production  under  the  proper  seals,  or, 
as  it  seems,  by  an  examined  copy  of  its  certification  into 
the  Court  of  Chancery  {e)  by  the  clerk  of  recognizances, 
and  by  examined  copies  of  the  writ  of  cajE?i(M  and  return, 
and  abo  of  extent  and  Iterate.  A  copy  of  the  record,  con* 
taining  the  recital  of  the  award  of  these  writs,  and  of  their 
returns,  seems  to  be  sufficient  evidence  to  prove  them  (/). 

In  case  of  the  loss  of  a  recoffnizance  taken  under  the 
Stat.  23  H.  VIII.  c.  6,  it  is  provided  by  the  stat.  8  Geo.  L 
c.  25,  s.  2,  that  in  order  to  enable  the  conusee  to  have  pro- 
cess,  a  transcript  from  the  roll  shall  be  certified  *  by  the  *  519 
clerk  of  recognizances  into  Chancery,  in  the  same  way  as 
recognizances  were  directed  by  the  former  act  to  be  certi- 
fied in  the  same  manner  as  if  the  recognizance  had  not 
been  lost.  The  same  section  also  directs  that  in  case  of 
such  loss  or  damage,  a  copy  from  the  roll,  under  the  hand 
of  the  clerk  or  his  deputy,  when  duly  proved,  shall  be  as 

(a)  Per  Hok,  C.  J.  Hammond  v.  JToody  2  Salk.  563.  The  statute 
23  Hen.  YIIl.  c.  6,  and  27  Eliz.  c.  6,  s.  7  &  8,  require  a  copy  of 
every  statute-merchant  and  staple  to  be  delivered  to  the  Clerk  of 
Recognizaaces  within  four  months  afler  acknowledgment,  or  it  will 
be  void  against  subsequent  purchasers.  The  latter  stat.  s.  9,  re-» 
quires  the  clerk  to  make  the  enrolment  within  six  months  after  the 
acknowledgment,  indorsing  the  day  and  year  of  entry  on  the  statute , 
and  by  the  stat.  29  Car.  II.  c.  3,  the  day  and  year  of  the  enrohnent 
of  recognizances  is  to  be  set  down  in  the  margin  of  the  roll,  and  no 
recognizances  shall  bind  a  honajdt  purchaser  of  lands  for  a  valua- 
ble consideration  but  from  that  time. 

(h)  they.  WharUm,  8  T.  R.  2. 

(c)  See  the  stat.  27  Ed.  III.  s.  2,  c.  9. 

(d)  See  the  provisions  of  the  sut  23  Hen.  VIII.  e.  6. 

(t)  By  the  provisions  of  the  several  acte  referred  to,  upon  the 
request  of  the  conusee  the  recognizance  is  to  be  certified  into  the 
Court  of  Chancery ;  and  it  seems  that  the  recoffnizance  itself  should 
be  sent  into  Chancery,  proporly  certified  by  the  Clerk  of  Recog- 
nizances. See  the  stat.  23  Hen.  VIII.  c.  6,  s.  5,  and  8  Oeo.  I.  c.  25, 
8. 2 ;  whkh  provide  for  Uie  certifying  in  case  of  the  loss  of  the  ori- 
ginal recognizance. 

(/:)  Sees  SI.  ^  a  5^;  ^tn/ro,  tit,  tSte^. 
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PABT  good  evidence  of  the  recognizance  as  if  it  had  been  pro- 
IV.  duced  under  seal.  Evidence  of  identity  is  also  necessary, 
•....—...  and  if  the  proceedings  be  not  against  the  conusor,  the  plain- 
ConuMe  of  tiff  must  also  give  evidence  of  nis  title  (g). 
statuta-ttapie.  3.  fhe  devisee  of  a  freehold  interest  must  prove,  1st.  The 
F*^'rH  seisin  of  the  devisor  ;  and  2dly,  the  execution  of  the  will ; 

3dly,  the  death  of  the  devisor.  He  need  not  prove  hia 
own  possession,  since  the  law  casts  the  seisin  on  the  de- 
visee ;  and  although  the  heir  enter  before  him  his  entry  is 
not  barred  (A). 

Ist.  Seisin  of  the  devisor.  Proof  of  his  possession  is  prt- 
ma  facie  evidence  of  a  seisin  in  fee  (t). 

2dly.  The  execution  of  the  will,  see  tit.  Will. 
3dly.    The  death  of  the  devisor,  see  tit.  Death — Pedi- 
gree. 
Copyhold.  Proof  of  title,  as  devisee  of  a  copyhold,  has  already  been 

considered  {k). 
T^tfehoM.  The  devisee  of  a  leasehold  must  prove,  1st,  the  lease  to 

the  devisor ;  2dly,  the  will  by  the  probate  {I)  ;  and  3rdly, 
Assent  of  the  executor  {m).  ' 
^  520      1st.  An  admission  by  the  defendant  of  the  testator's  *in'* 
terest  will  supersede  tfie  necessity  of  proving  the  lease  (e). 
pevisee,  2dly.  The  will  must  be  proved  in  order  to  show  the  de- 

vise of  the  real  chattel,  and  this  must  be  done  by  means  of 
the  probate,  the  only  evidence  of  such  a  title  to  personal 
property  recognized  by  Courts  of  Law  (n). 

3dly.  Inasmuch  as  the  legal  title  to  the  personal  estate 
vests  m  the  executor,  even  where  it  has  been  specifically 
bequeathed  by  the  will,  and  does  not  vest  in  the  legatee 
until  the  executor  has  assented  to  it,  proof  of  such  assent 
must  be  given.  It  is  sufficient  to  prove  that  it  was 
given  either  before  or  after  probate  (0).  The  legal  in- 
terest vests  in  the  legatee  irrevocably  by  the  executor's 
assent  {p).     No  particular  form   of  assent  is  necessary, 

(g)  Vide  ardea,  518, 

(h)  Co.  Litt.  240 ;  fy  vide  tupra^  p.  514. 

(i)  See  tit.  Heir, 

(k)  See  tit.  Copyhold, 

(I)  AnUa^  Vol.  I.  p.  247,  and  tit.  Executor;  and  see  Stone  v.  Far- 
9jfih^  Doug.  707. 

(m)  1  lost.  Ill,  a.     Young  v.  Holmes,  1  Stra.  70. 

(e)  Digby  v.  Steel,  3  Camp.  115. 

(n)  See  Doug.  707. 

(o)  Doe  V.  Guy,  3  East,  120. 123. 

(0)  4  Co.  28.     Paramour  v.  YardUy,  Flowd.  539.      Ywmg  v. 
flolmes,  1  Str.  70.    And  per  Ld.  EUenborQUgh,  Doe  v.  Cfwy,  3  £«8t, 
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A  genera]  consent  is   sufficient  (9).     So  is  a  letter,  by       part 
which  the  defendant  promises  to  give  possession  at  a  par-         it. 
ticular  time  (r).     It  seems  that  an  assent  is  not  to  be  im-  _..-^^ 
jplied  from  the  sufficiency  of-  assets  (s)  ;  but  an  express  as- 
sent will  vest  a  term  in  the  legatee  from  the  death  of  the 
testator  {i). 

4.  The  tenant  by  eleeit  should  produce  an  examined  co-  Tenant  by 
py  of  the  judgment-roll,  reciting  the  judgment,  the  award  ***^** 
of  the  elegit,  and  the  return  (u).     It  has  indeed  been  for- 
merly held,  that  an  examined  copy  of  the  elegit  itself,  or 
of  the  inquisition  and  return,  ought  to  be  *  proved  (a?),  but  •  521 
this  seems  to  be  unnecessary,  since  the  judgment-roll  is  in- 
controvertible evidence  of  every  matter  which  it  recites  (y). 
It  must  appear  from  the  return  that  the  sheriff  has  set  out 
a  moiety  by  metes  and  bounds,  or  the  return  will  be  bad  (z) ; 
the  objection  may  be  taken  on  the  trial  (a).     If  more  than 
a  moiety  appear  to  have  been  extended,  the  plaintiff  can- 
not recover  (6) ;  but  the  sheriff  is  not  bound  to  set  out  one 
half  of  each  particular  tenement  (c).     If  another  than  the 
debtor  be  in  possession  of  the  lands,  the  plaintiff  must 

123.    In  case  of  a  deficiency  of  assets,  a  court  of  equity  would  in- 
terfere, and  cause  the  legatee  to  Refund  a  proportional  part. 

(q)  See  Duppa  v.  Mayo,  1  ^Saund.  278 ;  and  the  observation  of 
Lawrence,  J.  3  East,  J  24. 

(r)  Doe  V.  Guy,  3  East,  120. 

(s)  Deeks  v.  StruU^  5  T.  R.  690  :  and  per  Lawrence,  J.  3  East, 
124. 

(t)  Saunders^B  case,  5  Co.  12,  b.    3  East,  125. 

(u)  Ram^Hittom  v.  Buckhurst^  2  M.  &  S.  565.  In  ejectment  un- 
der a  sale  by  the  sheriff  under  a  Ji,  fa.,  it  is  unnecessary  to  prove 
the  judgment,  as  in  the  case  of  an  elegit  or  outlawry.  Devon  Lent 
Ass.  1811,  Cor.  Power,  J.  Vin.  Ab.  Evidence,  T.  b.  104.  Seeus, 
where  the  lessor  sued  out  the  execution.  Post,  1357,  note  (t).  As 
toproof  of  the  assignment,  «u£e  ibid. 

W  here  a  tenant  has  come  into  possession  by  lease,  aAer  the  judg- 
ment, but  before  the  issuing  of  the  writ  of  elegit,  notice  to  quit  is 
unnecessary.    Doe  v.  Hilder,  2  B..&.  A.  782. 

(x)  2  Salk.  563.  1  Ld.  Raym.  718.  B.  N.  P.  104.  Gilb.  Bv.  9. 
2  Will.  Saund.  69,  e.  Tri&ls  per  P.  386^  5th  edit.  Tidd's  Pract. 
1013,  5th  edit.    Runn.  Eject.  330. 

(y)  2  M.  &  S.  565. 

(z)  Fenny  v.  Durrani,  1  6.  &  A.  40.  PvUen  v.  Birkheck,  Carth. 
453.  Hutton,  16.  [See  Dalison,  26.  pi.  2 — ^and  old  precedents, 
cmUra.] 

(a)  Fenny  v.  Durrani,  1  B.  &  A.  40. 

(h)  PuUen  V.  Purbeck,  2  Salk.  563.  Den  v.  Ld.  Abingdon,  Doug. 
472.    B.N.P.  104. 

(c)  Doug.  472.    2  Salk.  563.    1  Sid*  91.  239.    Cro.  Car.  319. 
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FAKT       proTe,  in  addition,  the  title  of  the  debtor  himself  to  the 
IT.         lands.     As  an  ejectment  will  not  lie  unless  the  lessor  has  a 
I  ri^ht  of  entry,  it  seems  that  the  tenant  may  take  possession 

37  a  guardian.  Without  an  ejectment  (d). 

5.  A  guardian  in  socage  has  an  interest  in  the  lands  of 
the  infant  until  the  latter  attain  to  the  age  of  fourteen 
years,  which  will  enable  him  to  maintain  an  action  of 
ejectment  to  recover  them  (e).  To  make  out  his  title  he 
must  prove,  1st.  That  the  in&nt  is  the  heir  to  socage  lands, 
which  is  to  be  proved,  as  in  the  case  of  title  by  an  heir,  by 
evidence  of  the  seisin  of  the  ancestor,  of  his  death,  and  of 
the  pedigree  {f)>  2dly.  His  own  character  as  guardian, 
^  522  that  IS,  that  he  is  next  of  blood  to  the  heir,  *  to  whom  the 
inheritance  cannot  descend  f^},  and.  by  evidence  that  the 
in&nt  was  under  the  age  of  fourteen  at  the  time  of  the  de- 
mise, for  from  that  time  the  title  of  the  guardian  ceases  (A). 
A  guardian  who  has  been  appointed  by  deed  or  will  by 
virtue  6f  the  stat.  12  C.  II.  c.  24,  s.  8,  9,  must  prove  his 
appointment,  either  by  the  deed  of  the  father,  or  his  last 
will  and  testament,  executed  as  the  statute  directs,  in  the 
presence  of  two  or  more  credible  witnesses,  the  title  of  the 
infant,  and  his  minority  at  the  time  of  the  demise. 
Sj  heir  at  taw.  6.  The  title  of  the  heir  at  law  consists  in  proof  of,  Ist, 
The  seisin  of  the  ancestor,  &c.  2dly.  In  proof  that  he  is 
heir  to  that  person  (t\ 

1st.  Seisin.  Actual  possession,  or  receipt  of  rent  from  a 
tenant  of  the  premises,  is  prima  facie  evidence  of  a  seixii^ 
in  fee  (k).    It  is  not  necessary  to  prove  an  actual  entry  by 

*  (d)  See  the  opinion  of  Gibbs,  C.  J.  Rogers  v.  PUduT^  6  Taunt. 

207.    [1  Marsh.  541.  S.  C]    3  T.  R.  295.    2  Tidd's  Pr.  1075.    £q. 
€a.  Ab.  381. 

(t)  litt.  sec.  123.    Co.  Litt.  88,  89.    Bro.  tit.  Quardtn,  70. '  Bac. 
Ab.  tit.  Quardiany  6.    2  Roll.  Ab.  41. 

(J)  See  Title  by  Heir. 

(g)  See  1  P.  Wms.  703.    Bac.  Ab.  Gwirdiain^  A.    9  Mod.  14a 
Hargr.  Co.  Litt.  87,  b.  n.  6* 

(h)  Bac.  Ab.  Chtardian,  E.    Hardr.  69.    Doe  v.  BeU^  5  T.  R.  471, 
[Byrne  v.  Van  Hoesen^  5  Johns.  66.] 

(%)  For  proof  of  title  as  heir  at  law  to  a  copyhold,  or  by  virtue  of 
a  custom,  see  tit.  Copyhold. 

(k)  B.  N.  P.  103.  That  which  must  be  pleaded  in  a  real  action 
must  be  proved  in  ejectment,  in  order  to  make  out  a  title  by  de- 
scent. Shaw  V.  Lord^  2  Bl.  Rep.  1099.  Proof  of  the  possession  of 
lands,  and  pernancy  of  rents,  is  prima  facie  evidence  of  a  seisin  in 
fee.  /ajfiie  v.  Prtee,  5  Taunt.  326.  But  proof  of  forty  years  subse- 
quent possession  by  a  daughter,  whilst  the  son  and  heir  lived  near, 
and  knew  the  fact,  was  held  to  be  much  stronger  evidence  that  the 
father  had  but  a  particular  estate. 
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the  relation  from  whom  the  claimant  derives  his  title.    If       fart 
a  father  die,  leaving  his  estate  let  on  a  lease  for  years,  the         it. 
possession  of  the  tenant  will  be  a  possession  by  his  eldest  — 

son,  so  as  to  constitute  a  postemo  frairis  to  the  exclusion 
of  the  brother  of  the  half  blood  (/).  If  on  the  other  hand 
the  estate  on  the  death  of  the  father  was  let  on  a  freehold 
lease,  there  would  be  no />o55emoyra^m  unless  the  elder 
son  lived  to  receive  rent  after  the  expiration  of  the  lease  (m). 
Where  the  father  died,  leaving  two  daughters  by  different 
mothers,  and  the  mother  of  the  youngest  daughter  entered 
generally  as  *  guardian  in  socage  of  her  youngest  daugh-  *  ^33 
ter,  it  was  held  that  this  constituted  a  sufficient  seisin  of 
the  eldest  daughter  to  carry  the  descent  of  her  moiety  to 
her  heirs  {n\, 

2ndly.  Tnat  he  is  heir.  The  requisite  proofs  to  estab-  ^^  ^  ^«' 
lish  this  fact  are  considered  under  the  title  Pedigree. — If  "^^'P* 
the  defendant  rely  on  a  devise  of  the  lands  to  him,  and  give 
frima  facie  evidence  of  the  due  execution  of  the  will,  it  is 
mcumbent  on  the  plaintiff  either  to  disprove  the  execution 
of  the  will  according  to  the  statute,  or  to  prove  the  want 
of  assent  of  the  supposed  devisor  to  make  a  will,  by  proof 
of  the  practice  of  some  fraud,  or  of  his  inability,  or  to  dis- 
pute iKo  operation  of  the  will  (oj,  or  lastly  to  prove  its  re- 
vocation. These  proofs  are  considered  under  the  title  fViU. 
If  the  action  be  bought  by  the  heir  at  law  against  a  de- 
visee under  the  will,  u,e  plaintiff  will,  in  the  usual  course, 
be  entitled  to  begin,  and  v>  the  general  reply,  but  if  the 
devisee  admit  the  plaintiff's  f^imafade  case  as  heir,  and 
rely  solely  on  the  devise,  he  will  be  ^^tled  to  the  opening 
and  reply  {p}. 

7.  If  the  ejectment  be  brought  upon  the  dewmination  By  landlord, 
of  a  lease,  the  plaintiff  must  prove,  1st.  The  demise,  ^[y. 
Its  determination.  -         ^ 

If  the  demise  has  been  by  deed  or  other  written  instru-  p^o^fthft 
ment  it  should  be  produced,  and  proved  in  the  usual  way,  denite. 
and  if  it  be  in  the  defendant's  possession,  notice  must  be 
given  to  produce  it  {q).    After  notice  to  produce  the  ori- 
ginal, which  is  not  produced,  the  plaintiff  may  give  a  coun- 

(l)  Co.  Litt.  15,  a.    Jenk.  243.    Doe  v.  Keen^  7  T.IL  390. 

(m)  Ibid. 

(n)  Doe  V.  £een,  7  T.  386. 

(o)  In  order  to  disinherit  the  heir,  there  must  either  be  express 
words  or  a  necessary  implication.  3  Wils.  415.  Doug.  763.  Oowp. 
31.  302. 661. 

(p)  Fufe,  nipra,  Part  III. 

(q)  SuprOf  Vol.  I.  p.  357. 
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PABT       teiT^art  in  evidence,  or,  if  there  *  be  none,  a  copy  (r).    If 

IT.         there  has  been  no  written  demise,  the  plaintiff  may  prove  a 

.  demise  by  parol ;  proof  of  payment  of  rent  by  the  defen- 

Proofofthe      dant  is  prima  facie  evidence  of  a  tenancy  from  year  to 

deuuM*  year  («).     It  is  usual  for  this  purpose  to  give  notice  to  the 

tenant  to  produce  the  receipts,  but  the  fact  of  payment 

may  be  proved  by  other  evidence. 

Evidence  of  the  payment  of  an  entire  rent  to  the  trus- 
tees of  a  charity,  is  evidence  to  support  a  joint  demise, 
and  it  is  not  sufficient  for  the  defendant  to  show  that  they 
were  appointed  at  different  times,  in  order  to  prove  them 
to  be  tenants  in  common ;  in  such  a  case  express  proof  is 
requisite  {t), 
mtenoination  *!2dly.  The  determination  of  the  lease.  This  may  be 
of  tile  lease,  proved,  1st,  bv  the  terms  of  the  lease  itself,  where  the  term 
18  certain  ;  2dly,  by  proof  of  notice  where  it  is  necessary  ; 
3dly,  by  proof  of  some  act  of  forfeiture. 

1st.  Where  by  the  terms  of  the  original  lease  the  tenan- 
cy is  to  end  on  a  precise  day,  no  notice  to  quit  is  necessa- 
ry, for  both  parties  are  apprized  of  the  determination  of  the 
term  («). 
Kotice  to  quit,      ^dly,  If  the  tenancy  be  from  year  to  year,  the  plaintiff 
must  prove  that  the  defendant  has  had  the  usual  notice  t^  jftttr 
six  months  previous  to  the  time  of  the  year  whep^edefen- 
Time  of  entiy.  dant  entered  (1)  A  receipt  for  rent  due  at  ar*fticular  day  is 
prima  facie  evidence  of  a  holding  fro»»  ^^^^  day  (x).     And 
where  the  tenant  continues  to  h*^  the  premises  after  the 
expiration  of  a  lease,  and  aa<^8  his  interest,  the  assignee 
*  526  holds  *  from  the  day  op  -^nich  the  tenancy  under  the  lease 
commenced  (y).     ^  ^^  ^".^®  '^^W  that  the  notice  to  quit 
was  in  itself  t'^^*'^  fi^  evidence  that  the  tenancy  com- 
meiici>''  at  the  day  specified  in  jthe    notice    for  quit- 
iiugl^).    But  on  subsequent  consicieration  of  the  point 
•,  .  »      by  the  Judges,  it  was  thought  that  this  rule  was  not  suff- 
er; Burleigh  v.  ^tMi,  5  T.  R.  465.    7  East,  963.    It  seems  that 
a  counterpart  is  evidence  in  the  first  instance.    Roe  v.  DaviSi  7 
East,  363. 

(s)  Doe  v.  Samudj  5  Esp.  173. 

(t)  Doe  y.  Qrant,  12  East,  221. 

(u)  Per  Ld.  Mansfield,  Bight  v.  Darby,  1  T.  ft,  162.    Messenger 
v.  Armstrong,  1  T.  R.  54.    Cobb  ▼.  Stokes,  8  East,  358. 

(x)  Doe  v.  Samuel,  5  Esp.  173. 

(y)  Doe  V.  Samuel,  5  Esp.  17a 

(z)  Doe  V.  Harris,  cited  1  T.  R.  161. 

(1)  [See,  on  the  subject  of  notice,  Mr.  Day's  note  to  the  case  of 
Denn  v.  Bawlins,  10  East,  263.] 
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ctentlv  sup|M>rted  by  any  principle.    And  it  is  now  held,       part 
that  the  notice  is  not  evidence  of  the  time  of  entry,  unless  it. 

it  be  unobjected  to  at  the  time  of  service  upon  the  defen- 


dant (a).  Hence  the  notice  is  not  evidence  for  thi%  pur-  Proof  of  ooUce. 
pose  unless  it  be  served  personally  (6) ;  nor  then,  unless  "r""*  °^  •■^* 
the  payty  can  and  does  read  it(c}.  And  whether. the  de- 
fendant did  or  did  not  assent  is  a  question  for  the  Jury. 
Where  the  defendant  at  the  time  of  service  save  an  angiy 
answer,  complaining  that  he  had  been  harshly  treated,  it 
was  held  that  he  was  not  thereby  precluded  from  showing 
that  the  notice  ha^  been  served  too  late  (d).  But  where 
the  tenant,  on  application  by  the  lessor's  attorney,  as  to 
the  commencement'  of  his  tenancy,  misinformed  him,  and 
notice  was  given  in  conformity  with  his  answer,  it  was  held 
that  he  was  concluded  by  it,  and  that  it  made  no  diffe- 
rence whether  the  information  so  eiven  resulted  from  ac- 
cident or  design,  since  he  had  induced  the  party  to  act 
upon  it  (e). 

In  general  it  must  be  proved  that  the  notice  to  quit  ^'^  month* 
was  served  half  a  year  before  the  expiration  of  the  cur-  "^**^' 
rent  year  (/).    A  longer  notice  may  be  necessary,  or  a 
*  shorter  one  sufficient,  if  a  custom  to  that  effect  be  prov-  *  526 
ed  (g).    There  is  no  distinction  between  houses  and  lands 
as  to  the  time  of  notice  (A).     Where  a  tenant  enters  upon 
different  portions  of  the  premises  at  different  times,  for  the 
convenience  of  husbandry,  and  it  does  not  appear  from 
any  express  agreement  from  what  point  of  time  the  tenan- 
cy was  to  commence,  the  rule  of  law  is,  that  it  shall  be 

,  (a)  Thomas  v.  Thomas^  2  Camp.  647.  Doe  v,  WoomhwellyU  Camp. 
559.    Dot  V.  Forster,  13  East,  405.    Doe  v.  Calvtri^  3  Camp.  3A. 

(b)  Doe  V.  CalveH^  2  Caipp.  388. 

(c)  thomaa  v.  Thomas,  2  Camp.  647.    By  the  Court  of  iLB. 

(d)  OakappU  v.  CopouSy  4  T.  R.  361. 

(e)  Doe  V.  Lambly,  2  Esp.  C.  635. 

(f)  Right  V.  Darby,  I  T.  R.  159.  If  a  house  foe  taken  by  the 
month,  a  month's  notice  is  sufficient.  Doe  v,  Hazell,  1  Esp.  C.  94. 
A  weekly  reservation  of  rent  is  evidence  of  a  ^weekly  holding.  Doe 
d.  Peacock  ▼.  Raffan,  6  Esp.  C.  4.  But  a  quarterly  reaerration  of 
rent  does  not  dispense  with  a  half  year's  notice.  ShirUy  v.  JV«t0- 
man,  1  Esp.  C.  266.  Where  the  entry  was  in  the  middle  of  a  quar- 
ter, and  payment  was  made  for  the  fraction  between  the  time  of 
entry  and  Christmas,  and  the  rent  was  afterwards  paid  at  Christ- 
mas and  Midsummer,  it  was  held  to  be  a  holding  from  Christmas. 
Doe  v.  Johnson,  6  Esp.'C.  10. 

.  (g)  Roe  y.  fVUkinson,  Co.  Litt.  by  Butler,  270,  b.  Roe  v.  Chamoek^ 
PeaAe's  Cas.  5. 

(A)  1  T.  R.  162. 
VOL.  II.  58 
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FA&T       taken  to  commence  from  the  time  of  entering  upon  that 

IV.         which  18  the  principal  and  substantial  subject  of  the  de- 

...«......—.  mi&e  (i^ ;  and  it  is  a  question  of  &ct  for  the  Jury  to  ascer- 

NMiceto  quit,  tain  wnat  is  the  principal,  and  what  the  accessorial  subject 

Time  of  entry,  of  demise  (k). 

.  In  the  case  of  Doit  v.  Snowden  (f),  the  arable  part^f  the 
fiurm  was  held  from  Candlemas,  out  the  rent  was  made 
payable  from  Old  Lady  Day,  and  the  tenancy  was  held  to 
commence  on  the  latter  day  (m).  Where  the  tenant  was 
to  enter  upon  the  arable  lands  at  Candlemas,  and  all  the 
other  premises  on  the  Lady-day  following,  and  agreed  to 
quit  the  same  according  to  the  terms  of  entry  as  aforesaid, 
and  the  rent  was  reserved  half  yearly,  at  Michaelmas  and 
Lady  Day,  the  tenancy  was  held  to  commence  from  Lady 
*  637  Day,  with  a  ^  privilege  for  the  in-coming  tenant  to  enter 
on  the  arable  land  at  Candlemas,   for   the  purpose  of 

filouffhing  (n).  Under  an  agreement  of  demise  of  a  dwel- 
ing-house,  mills,  and  other  buildings,  for  the  purpose  of 
carrying  on  a  manufactory,  together  with  meadow,  pas- 
ture, and  bleaching-grounds ;  to  commence,  as  to  the 
meadow,  from  the  25th  of  December  last,  and  -as  to  the 

Easture,- from  the  25th  of  March  next;  and  as  to  the 
ousing,  mills,  and  all  the  rest  of  the  premises,  from  the 
first  of  May,  reserving  the  first  year's  rent  on  the  day  of 
Pentecost,  and  the  other  half  year's  rent  at  Martinmas,  *it 
was  held,  that  the  substantial  subject  of  the  demise  being 
the  house  and  buildings  for  the  manufacture,  which  were 
to  be  entered  upon  the  first  of  May,  that  was  the  substan- 
tial time  of  entry  to  which  a  notice  to  quit  ought  to  refer, 
and  not  to  the  25th  of  December,  when  the  in-comiag 
tenuit  had  liberty  of  entering  on  the  meadow,  which  was 
merely  ancillary  to  the  other  and  principal  subject  of  the 
demiae^and  therefore,  that  a  notice  to  quit,  served  on  the 

(i)  Dot  V.  Spence^  6  East,  120.  Doe  v.  Lea,  11  East,  313.  Hoe 
v.  Hotcardy  11  East,  49a  See  Co.  Litt.  68.  Aleyo,  4.  2  Ld.  Raym. 
1006.    T.  Jones,  5.    2  Salk.  413,  4.    3  Burr.  1603. 

(k)  Doe  V.  award.  11  East,  498. 

(I)  9  BL  Rep.  1!»4,  ehed  3  East,  383. 

(m)  Ibid.  This  case  is  said  to  have  been  overruled  by  Ld.  Ken- 
yon  at  ./VTin  Prtitf ,  in  the  case  of  Doe  ex  dem.  Ld.  Grey  de  fFiiton, 
where  the  defendant  entered  upon  the  arable  lands  at  Candlemas, 
and  the  buildines  and  pastures  from  May-day,  the  rent  payable  at 
Michaelmas  and  Lady-day,  and  the  notice  to  quit  was  given  six 
months  before  May-day,  but  not  six  months  before  Candlemas ;  and 
Ld.  Kenyon  nonsuited  the  plaintifT.  But  k  does  not  appear  in  that 
case  whether  six  months  notice  previous  to  Lady-day  had  been  giv^. 
See  ^e  observations  of  Grose,  J.  2  East,  383. 

'(n)  Doe  v.  Spen4:e,  6  East.  120. 
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2d4h  of  September,  was  sufficient  (o).    Where  the  time  of      fab9 
entry  depends  on  the  terms  of  a  deed  or  other  writteq  in-         ir. 
stnunenty  no  parol  evidence  can  be  admitted  to  vary  the  .—.-.i..-. 
terms.    Where  the  demise  was  of  lands  to  be  held  from  Proof  of  notiet. 
the  Feast  of  St.  Michael,  which  must  be  taken  to  mean  '^^"^  of  ratry* 
from  New  Michaelmas,  it  was  held  that  evidence  could 
not  be    admitted    to    show  that  Old    Michaelmas   wa« 
meant  (j»).    Under   an  agreement  between  the  landlord 
and  tenant  that  the  other  party  may  deteimine  the  tenan- 
cy by  giving  a  quarter's  notice,  such  notice  must  expire 
on  or  before  the  day  of  the  year  on  which  the  tenancy 
commenced  (o). 

*  The  service  of  notice  in  writing  is  usual! v  proved  by  *  528 
the  a^ent  who  served  it,  who  produces  a  duplicate  origi- 
nal, signed  by  the  landlord ;  if  there  be  no  duplicate  it 
seems  that  notice  should  be  given  to  produce  the  original 
notice  (r).  It  is  not,  however  essential^  that  the  notice 
should  have  been  in  writing  (5),  although  served  on  the 
behalf  of  a  corporation  aggregate  {i) ;  it  is  sufficient  in 
such  case  to  prove  that  the  notice  was  given  by  the  stew-* 
ard  of  a  corporation  aggregate,  without  showing  that  he 
had  a  power  of  attorney  for  the  purpose,  the  adbption  of 
the  notice,  by  the  bringing  the  action  being  sufficient 

Eoof  of  his  authoritv  (it) ;  and  it  seems  that  an  agent  who 
3  authority  to  let  lands  and  receive  rents  has  also  authori- 
ty to  give  a  sufficient  notice  to  quit  {x) ;  as  in  the  instance 
of  a  receiver  appointed  by  the  Court  of  Chancery. 

Where  a  lease  contained  a  proviso  for  its  determination 
by  either  landlord  or  tenant,  their  respective  heirs  and  ex- 
ecutors, on  giving  six  months  notice  under  his  or  their 
respective  hands,  a  notice  signed  by  two  of  the  landlord's 
executors,  on  behalf  of  tlicmselves  and  a  third  executor, 
was  held  to  be  insufficient,  for  the  proviso  required  the 
signature  of  all  three,  and  the  notice  was  not  sus- 
tainable on  the  general  rule  of  law,  that  one  joint  tenant 

(o)  Doe  V.  W(Ukifi9,  7  East,  551. 

(p)  Dot  V.  i>e,  11  East,  312.  Steu9y  it  is  said,  where  the  letting 
is  by  parol.    Dot  v.  Btnson^  4  fi.  &  A.  588.    Sapm^  455. 

(q)  Dot  v.  Donovauy  9  Camp.  78.    1  Taunt.  555.  S.  C. 

(r)  But  see  AcJUand  v.  Pearety  2  Camp.  601 ;  BUU  o/Exdumgt^ 
supra^  132 ;  Qrovt  v.  Weart,  2  Starkie^s  C.  174 ;  and  tit.  Attorney, 
mprOj  132. 

($)  Dot  ▼.  Criel,  5  Esp.  C.  196. 

fl)  Rot  on  the  dem.  of  the  Dtan  V  Chapter  o/Roehester  ▼.  Pierce, 
2  Camp.  96. 

(h)  Ibid.    2  Camp.  96,  Cor.  Macdonald,  C.  B. 

(x)  Doe  T.  Read,  12  East,  57.    And  see  5  Boir.  tMM.    Use  v.  ^ 

Wo9i^  and  /)p«  v.  Blmr,  MSB. 
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may  bind  the  rest  by  an  act  done  for  their  benefit,  since 
iv.         these  was  no  evidence  that  the  determination  of  the  te>- 
■  nancy  was  for  the  benefit  of  all  (y).     *  And  it  was  held, 

Proof  of  notice  that  the  subsequent  assent  by  the  third  executor  did  not 
^  ^"'^*  fton  ^^^  ^^^  notice  good  by  relation,  since  the  general  prin- 
^^^  ciple  did  not  apply  to  cases  where  the  intermediate  con- 
duct of  the  parties  would  be  affected  by  the  ratifica- 
tion (z).  If  four  joint  tenants  jointly  demise  the  land  from 
year  to  year,  such  as  give  notice  to  quit  may  recover  their 
several  shares  ia  ejectment  upon  their  several  demises  (a). 
Where  a  lessee  underlet  a  part,  and  gave  up  the  remain- 
der to  the  lessor,  it  was  held  that  the  latter  could  not  de- 
termine the  sub-lessee's  tenancy,  by  notice,  since  there 
was  no  privity  between  them  (6).  Proof  of  service  on  a 
servant  at  the  dwelling-house  of  the  tenant,  although  not 
upon  the  demised  premises,  is  sufficient  to  warrant  the 

5 resumption  that  the  notice  was  received  by  the  tenant, 
ut  after  the  death  of  the  tenant,  in  an  action  against  the 
widow,  proof  of  leaving  the  notice  at  the  dwelling-house, 
without  fuiy  proof  of  delivery  to  a  servant,  or  that  the  de- 
fendant lived  there,  was  held  to  be  insufficient  fjS).  Upoft 
a  joint  dtmise  to  two,  ope  of  whom«resides  on  the  premi- 
ses, service  upon  him  is  sufficient  to  enable  the  Jury  to 
presume  that  it  reached  the  other  (e).  If  the  notice  has 
'  been  signed  by  an  attesting  witness,  he  must  be  called  to 
^  630  prove  it  (/) ;  and  it  *  is  not  sufficient  in  such  a  case  to 
show  that  upon  service  of  the  notice  the  tenant  read  it 
over,  and  did  not  object  to  it(g-). 

It  must  appear  on  the  face  6f 'the  notice  thus  proved, 
that  the  tenant  was  sufficiently  apprized  by  it  of  the  land- 
lord's intention  to  determine  the  tenancy  at  the  expiration 

(y)  Right  v.  C^^fkeU,  5  East,  491. 

{z)  Ibid. 

fa)  Doe  d.  Wayman  v.  CAopZtn,  3  Taunt.  120.    The  several  de- 
mises to  the  plaintiff  in  ejectment  sever  the  joint-tenancy.  Per  Lord  * 
EUenborough,  Dot  v.  Rtad^  12  East,  57. 

(h)  Pleaswnt  v.  Benson,  14  East,  234.  If  the  lessee,  on  receiving 
notice  to  quit,  gives  notice  to  his  sub-lessees  to  quit,  and  they  re- 
fuse, ejectment  may  be  maintained  against  him  for  so  much  as  his 
pub-lessees  refuse  to  give  up.    Roe  v.  ffiggs,  2  N.  R.  330. 

(c)  Jones  V.  March,  4  T.  R.  464 ;  Runn.  112 ;  4  T.  R.  361. 

(d)  Doe  V.  Lucas,  5  Esp.  C.  153. 

(e)  Dot  V.  WatkinSy  7  East,  551.  So  a  parol  notice^  to  one  has 
been  deemed  to  be  sufficient.  5  £^p.  C.  196,  D^fc  v.  Crick,  Co.  Litt. 
49,  b. 

ig)  Daey,purnfj^i^lll[.Sc&,&l^ 
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of  the  current  year.     A  notice  to  quit  at  Lady-day  gene-^      part 
rally  is  a  sufficient  notice  for  Old  Lady-day  (h).     Notice  to\       it. 
quit  on  the  25th  of  March,  or  8th  of  April,  is  sufficient. 


if  it  be  delivered  six  months  before  the  former  day,  al-  Proof  of  notice 
though  it  be  doubtful  which  of  these  was  the  day  of  *^^"**- 
entry  (i).  Where  a  lease  was  by  parol  from  Lady-day^  and 
notice  was  given  to  quit  at  Old  Lady-day,  it  was  held  that 
parol  evidence  was  admissible  of  the  custom  of  the  coun- 
try to  show  that  by  Lady-day  the  parties  meant  Old  Lady- 
day  (*). 

A  mis-description  of  the  premises  in  the  notice  will 
not  be  fatal  unless  the  party  be  misled  by  it.  Where 
by  mistake  the  Waterman's  Arms  was  inserted  .for  the 
Bricklayer's  Arms,  the  variance  was  held  to  be  unimpor- 
tant (/).  The  plaintiff,  instead  of  proving  the  notice  to 
quit  may  show  that  the  tenant  had  denied  his  (the  land- 
lord's) title  (m),  and  holds  adversely ;  but  if  it  appear  that 
the*  tenant  has  refused  to  quit  on  account  of  a  dispute 
between  contending  claimants,  notice  will  still  be  neces- 
sary (n). 

*  In  the  case  of  a  tenancy  at  wiH,  the  plaintiff  must  *  531 
prove  an  entry  upon  the  premises,  or  a  notice  to  quit,  or  Tenant  at  wilL 
demand  of  possession,  or  some  other  act  done  by  him  to 
determine  the  tenancy,  previous  to  the  day  of  the  demise 
in  the  declaration.  The  confession  of  the  defendant  by 
entering  into  the  common  rule,  is  not  evidence  to  show 
such  determination  (r).  One  put  into  possession  upon  an 
agreement  for  the  purchase  of  land,  cannot  be  ousted  of 
the  possession  before  the  lawful  possession  has  been  deter- 
mined, by  a  demand,  or  otherwise  (s).  And  so  it  is  wheire 
a  tenancy  at  will  is  created  by  means  of  a  lease  for  four 
years,  without  writing  {t). 

In  ejectment  for  a  forfeiture  by  the  tenant  or  his  assignee.  Forfeiture. 

(h)  Dunn  v.  Walka;  Peake's  Ev.  367.  Dunn  v.  Wane,  Ibid. 
Doe  T.  Ftnce,  2  Camp.  256.  Doe  v.  Brookes,  2  Camp.  257,  n.  See 
Farley  r.  Wood,  1  Eap.  C.  198.    Doe  v.  Lea,  II  East,  312.  * 

(i)  Doe  V.  WrighJtman,  4  Esp.  5. 

(k)  Doe  d.  HoR  v.  Benson,  4  B.  &  A.  588.  Secus,  where  the  let- 
ling  is  by  deed.  Doe  v.  Lea,  11  East,  312.  And  see  Furley  v.  Wood, 
1  Esp.  C.  196 ;  supra,  tit.  Custom, 

(I)  4  Esp.  C.  185. 

(m)  B.  N.  P.  96 ;  Cowp.  622. 

(n)  Doe  V.  Pasqwdi,  Peake's  C.  196. 

(r)  Bight  V.  Beard,  13  East,  210. 

(s)  Ibid.    [9  Johns.  390.    10  Jobns.  335.] 

(t)  OoodtiOe  v.  Herbert,  4  T.R.  680, 
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PART.       the  plaintiff  must  first  prove  the  lease,  and  Sdly,  the  breach 
IV.       •ofit(tt). 

In  ejectment  against  the  assignee  on  a  clause  of  re-entry 


FcMrfeiture.       for  non-payment  of  rent,  it  has  been  held  to  be  sufficient  to 
Non-payment   prove  the  execution  of  a  counter-part,  without  proving  the 
original  lease,  or  notice  to  produce  it  (.r). 

2dljr.  Determination  by  forfeiture.  Where  the  landloid 
is  entitled  to  re-enter  for  a  forfeiture  it  is  unnecessary  to 
prove  an  actual  entry  (y). 

In  ejectment,  upon  a  condition  for  re-entry  for  non-pay- 
ment of  rent,  the  landlord  must  prove  an  actual  demand  of 
*  532  the  rent,  although  no  one  be  there  *  to  pay  it  (r),  of  the 

f>recise  rent  (a),  on  the  precise  day  (b) ;  upon  the  demised 
and,  at  the  most  notorious  place  upon  it  j  at  a  convenient 
time  before  sunset  (c),  by  the  landlord,  or  by  a  person  duly 
authorized  by  him  to  demand  it  by  a  power  of  attorney  (d), 
which  he  produced  at  the  time,  or  which  he  had  ready  to 
produce,  having  notified  it  to  the  tenant  (e). 

Bv  the  Stat.  4  Geo.  11.  c.  28,  which  was  made  to  relieve 
the  landlord  fi^ora  the  difficulties  under  which  he  laboured 
at  comm(m  law,  the  landlord  may,  when  one  half  year's 
rent  is  in  arrear,«nd  no  sufficient  distress  is  to  be  founds  and 
he  has  a  right  to  re-enter  (or  non-payment,  serve  a  declara- 
tion in  ejectment,  or  in  case  it  cannot  be  legally  served 
may  affix  it  to  the  door  of  the  demised  mesSuage,  or  upon 
some  notorious  place  on  the  lands  comprised  in  the  decla- 
ration, which  service,  or  affixing  of  declaration,  shall  stand 
instead  of  a  demand  and  re-entry.  Under  this  statute,  the 
plaintiff,  after  proof  of  the  lease,  and  of  service  of  declaru:- 
tibn,  or  that  it  was  affixed  as  the  statute  directs,  mast  prove 
that  there  was  no  sufficient  distress  upon  the  premises. 

^tt^  Tbe  defendant,  oii  motion,  is  entitled  to  a  partieolar  of  the 
breaches.    Doer.  Philips,  6  T.R.5ld7. 

(x)  Roe  v.  Davis,  7  East,  363 ;  and  see  ^ash  v.  Turner,  1  Eep.  C. 
217. 

(y)  H  has  been  so  held  since  the  time  of  Ld.  Holt.  1  Saund.  287, 
n.  16. 

(z)  Plow.  70,  KidweUy  v.  Brand.  1  Roll.  Ab.  456.  Proof  that  the 
lessor  went  upon  the  land,  and  said  to  an  under  tenant,  I  am  come 
to  demand  of  you  such  a  sum  for  my  rent,  is  sufficient ;  Doe  v. 
Brydges,  3  D.  &.  R.  29.         \^ 

(a)  1  Leon.  305.  Cro.  Eliz.  209,  Fakian  v.  JFxnston.  [Bay,  121. 
S.  C] 

(h)  See  the  cases,  1  Will.  Saond.  287,  n.  16. 

(e)  Ibid,  and  7  T.  R.  117.  7  East,  363.  Cro.  Eliz.  209.  Rarg. 
C.  litt.  202.    [See  Jackson  v.  tmrison,  17  J^ns,  %$,] 

(d)  Co.  litt  201.    1  Roll.  Ab.  48B. 

(t)  7  Sasl»  868,  JRo«  V. 
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Where  the  rent  was  due  on  Lady^lay,  and  the  declarer       past 
tion  served  on  the  6th  of  June,  and  by  the  lease  the  lessor         it. 
was  empowered  to  re-enter  in  fourteen  days  after  the  time  ■ 

ibr  payment,  evidence  that  the  plaintiff's  broker  went  upon 
the  premises  in  May  and  found  nothing  to  distrain  upon, 
was  held  to  be  presumptive  *  evidence  that  there  was  no  *  &33 
sufficient  distress  on  the  2d  of  May,  the  day  of  demise  (/}• 

By  the  provisions  of  a  late  stat.  (g),  if  it  shall  appear  Drnmscei- 
that  the  tenant  has  been  served  with  due  notice  ot  trial, 
the  landlord  may  on  the  production  of  the  consent-rule, 
and  proof  of  his  title  to  the  whole  or  part  of  the  pre« 
mises  mentioned  in  the  declaration,  give  evidence  of  and 
recover  the  mesne  profits. 

It  is  a  general  rule,  that  a  tenant  shall  not  be  permitted  Evidence  for 
to  dispute  his  landloid's  title  (A),  nor  a  mortgagor  to  im-  xJnijfS?^; 
peach  his  own  title  at  the  time  of  the  mortgage  (t).    Never-  controvert  bie 
theless  it  is  competent  to  a  tenant  to  show  that  the  land-  taiMUord'ttitle. 
lord's  title,  has  expired  (A:)  subsequently  to  the  demise. 
And  as  tha  tenant  cannot  deny  the  landlord's  title,  neither 
caa  any  one  controvert  it  who  claims  by  him.     A  third 
person  cannot  defend  as  landlord  where  the  tenant  came 
into  the  possession  under  an  agreement  with  the  lessor  of 
the  plaintiff  (which  has  expired,)  and  paid  rent  to  him  but 
afterwards  disclaimed  [1), 

The  defendant  may  prove  in  answer,  a  tender  at  any 

(f)  Doe  V.  FiichaUj  15  East,  386.  Where  there  is  a  clause  for  re- 
entry on  non-payment  of  rent,  if  there  be  no  sufficient  distress  on 
the  premises  proof  must  be  given  that  every  part  of  the  premises 
was  searched ;  per  Heath  J.  Hereford  Summer  Ass.  1800 ;  and  af- 
terwards by  the  Court  of  Exch.  cited  2  B.  &  B.  514. 

(g)  1  Geo.  IV.  c.  87,  s.  9.      * 

(h)  The  estoppel  of  a  tenant  exists  durinff  his  occupation  only; 
<|iiriDg  that  he  is  not  permitted  to  deny  his  landlord's  title,  for  ne 
has  a  meritorious  consideration.;  but  if  he  be  ousted  by  a  title 
paramount,  he  may  plead  it  (Haym  v.  Maltby,  3  T.  R.  438.)  A 
tenant  under  a  tenant  for  life  cannot  dispute  the  title  of  the  rever- 
noner,  for  they  are  the  same  title  {Doe  v.  WhiUoTy  2  D.  &  R.  1) ; 
neither  can  a  tenant  dispute  the  title  of  the  lessee,  the  landlord 
having  paid  rent  to  him.    Rennie  v.  RMnaon^  1  Bing.  147. 

(i)  B.  N.  P.  110.    Ladt  v.  Holford,  3  Burr.  1416. 

(k)  EngUmd  v.  Shde^  4  T.  R.  682.  Doe  v.  Ram$hoUuim,  3  M.  dp 
8. 516.  See  Dne  d.  Grundy  v.  darkey  14  East,  488.  A  tenant  can- 
not set  up  the  title  of  the  mortgagee  against  the  mortgagor  {ver 
Buller,  J.  1  T.  R.  760,  n.)  A  tenant  cannot  insist  against  the  will  of 
the  landlord  that  his  own  act  amounts  to  a  forfeiture  (Doe  v.  Bancks^ 
4  B.  &^  A.  401).  A  landlord  does  not  by  waving  his  right  on  an 
under-letting,  wave  his  rig^t  on  any  under-letting.  Doe  v.  Bliss,  4 
Taunt.  735.     . 

.(I)  Doe  V.  Lady  Sn^ftke^  4  M.  Ap  S.  347. 
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PAKT        time  on  the  last  day  for  the  payment  of  the  *  tent(m),  or 
lY.         a  waver  of  the  forfeiture  by  the  receipt  of  rent  subsequent- 
ly due  (n),  provided  the  landlord  had  notice  of  the  forfeit- 


Evidonce  for     ure ;  and  reasonable  evidence  ought  to  be  given  that  he 
the  defendant,  jjaj  gy^h  notice  (o) ;  such  receipt  of  subsequent  rent  will 

controvert  hfr  "^^  ^^  "P  *  ^^^^  lease  for  years  (p).     But  as  a  lease  for 
landlord's  title,  life  Cannot  be  avoided  without  entry,  the  acceptance  of 
subsequent  rent  without  entry  will  restore  the  lease  (q). 

So  the  defendant  may  show  a  waver  by  the  landlord  of 
his  notice  to  quit  by  the  acceptance  of  subsequent  rent; 
but  it  is  a  question  of  fact  for  the  Jury,  whether  it  was  paid 
as  rent,  and  received  as  such,  or  merely  as  a  compensatioa 
for  damage  (r),  or  that  the  landlord  has  distrained  («)  for 
subsequent  rent. 

A  second  notice  to  quit  on  a  subsequent  day  is  a  waver 
of  the  first  notice  {t\. 

Where  a  tenant  for  years  levied  a  fine,  and  the  revernon* 
er  granted  the  reversion  without  taking  advantage  of  the 
forfeiture,  it  was  held  that  ejectment  could  not  be  main- 
taiilied  on  the  demise  either  of  the  grantor  or  of  the  gran- 
tee (u). 
*  535  *  It  is  in  general  a  good  defence  to  show  that  the  lessor 
ifi^tu«  °^  ^^'  ^^  ^^^  plaintiff  has  recoi^ized  a  legal  possession  by  the  de- 
fendant as  tenant,  by  the  receipt  of  rent  from  him  for  a 
time  subsequent  to  that  on  which  the  alleged  title  of  the 
lessor  of  the  plaintiff  accrued. 

(mj  Co.  Litt.  201,  202,  a. 

(n)  Goodright  v.  Davids,  Cowp.  803;  3  Co.  64;  2  T.  R.  425; 
Co.  Litt.  201.     Qoadrighi  v.  CordwenJt,  6  T.  R.  219. 

(o)  Cowp.  803.    Roe  ▼.  Harrison,  2  T.  R.  245. 

(p)  Co.  Lht.  215 ;  1  WiU.  Saund.  287 ;  3  Co.  64 ;  Willes,  176. 

(q)  1  Will.  Saund.  287;  Co.  Litt.  211,  b.;  Co.  Litt.  215,.  a.  3 
Co.  64. 

(r)  Doe  V.  Batten,  Cowp.  243 ;  2  H.  B.  312.  Goodrighi  v.  Cord- 
went,  6  T.  R.  219.     Goodrieht  v.  Davids,  Cowp.  803.    Sykes  d.  JIfur- 

gairoyd  v. ,  cited  1  T.  R.  161.    Note,  that  in  the  case  of  Doe  v. 

Batten  a  receipt  was  given  as  for  rent,  in  order  to  deceive  the  land- 
lord.    Per  Wilson,  J.  1  H.  B.  312. 

(s)  Zouch^y.  ff^Hlingah,  1  H.  B.  311.  Secus,  if  he  distrain  for 
rent  due  before  the  expiration  of  the  notice.  Ibid,  and  Brewer  v. 
Eaton,  cited  6  T.  R.  220. 

(t)  Doe  T.  Palmer,  16  East,  53.  £^ecv«,if  under  the  circtimstances 
the  tenant  could  not  understand  the  second  notice  as  amounting  to 
a  waver  of  the  first  {Doe  v.  Humphrtvs,  2  East,  237).  Where  a 
landlord  gave  notice  to  quit,  and  aner  tne  expiration  of  that  notice 
gave  notice  to  quit,  or  pay  double  rent,  the  seeond  notice  was  held 
to  be  no  waver  of  the  first,  or  of  the  double  rent  to  which  the  plain- 
tiff was  entitled  under  it.    Messenger  r.  Armstrong,  1  T.  R.  53. 

fu)  Fern.  V.  Smarts  12  East,  444. 
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WhMe  a  lenant  for  life  made  a  lease,  which  was  void,       past 
and  a  subsequent  tenant  for  life  received  rent  from  the  lessee         nr. 
the  defendant,  it  was  held  that  this  was  such  a  recognition  ■■ 

of  a  lawful  possession  by  the  defendant  that  ejectment 
could  not  be  maintained  against  him  without  notice  to 
<l)«it  (r).  80  he  may  prove,  as  has  been  seen,  that  a  for- 
fevtute  has  been  waved,  or  a  continuance  <^a  tenancy  ad- 
mitled  by  tibe  subsequent  acceptance  of  rent  (5).  But  Receipt  of 
where  the  rent  is  not  received,  as  between  landlord  and  '®°** 
tMant,  but  is  attributable  to  another  consideration,  such 
fee^ipt  is  not  evidence  of  a  recognition  of  a  legal  posses- 
sion (t)f  and  therefore  the  receipt  of  a  nominal  rent  from 
one  as  cestui  que  vie,  after  the  death  of  the  tenant  for  life,  is 
not  soffcient  to  entitle  the  widow  of  the  former  to  notice 
to  qoit  (ti). 

9.  The  proof  of  the  execution  of  the  deeds  {x)  by  the  By  mortgpicpr^ 
tiioftfla^or,  who  is  in  possession  of  the  preijaises,  is  usually 
eooenisive  against  him,  since  he  cannot  set  up  a  title  in- 
eonsis^nt  with  his  own  deed  (y).  But  if  a  third  person  be 
defendant,  it  is  necessary  to  prove  that  the  mortgagor  was 
in  possession  by  the  receiving  of  rents,  or  otherwise,  at  the 
time  of  the  mortgage  {z).  And  where  the  defendant  claims 
as  tenant  to  the  mortgagor  under  a  lease  prior  to  the  mort- 
gage, a  regular  determination  of  the  tenancy  by  a  notice  to 
5|uit,  *  must  be  proved  (a).  But  where  the  mortgagor  has  ^  536 
et  the  premises  subsequently  to  the  mortgage,  no  notice 
is  necessary  (6),  although  the  mortgage  was  assigned  to  the 
lessor  after  the  defendant  had  been  let  into  possession  (c), 
unless  he  has  by  some  act  acknowledged  a  tenancy,  as  by 
the  receipt  <^  rent  {d).  If  the  tenant  has  a  legal  title  to 
the  term  the  lessor  of  the  plaintiff  cannot  recover,  although 
his  only  object  is  to  get  into  possession  of  the  rents  and 
profits  (e). 

'nie  lessor  of  the  plaintiff  need  not  prove  any  notice  to 

(r)  Denn  r.  jRawltn^,  10  East,  261.  [&  Mr.  Day's  note.]    Doe  v» 
Fa««f,7T.R.83. 
(#)  Supnn  534  (x)  See  tit.  Dud. 

[t)  3  East,  960.  (y)  Peake's  Ev.  313. 

(u)  Right  v.  Bawden,  3  East,  260.  (z)  Ibid. 

(a)  Birch  v.  Wright,  1  T.  R.  378. 
(h)  Keech  ▼.  HaUj  Doug.  21.    3  East,  449. 
(e)  Thunder  v.  BelcKer,  3  East,  449. 

(d)  Ibid,  and  Ctaytan  v.  Btakey,  8  T.  R.  3? 

(e)  Dot  V.  Wharton^  8  T.  R.  2.    Miter,  B.  N.  P.  96.  Doug.  ^. 
VOL.  n.  59 
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copyhold  lands  laid  between  the  tunes  of  the  mmenderand 
IF.        admittance,  will  be  good,  for  the  title  relates  fitom  the 
admittance  to  the  surrender  as  against  all  eioefit  the 


VariaiiM  &•■  lord  {x). 

tlM  deniM.  ^  demise  laid  by  the  heir  on  the  day  whooi  his  ances^ 


died,  is  good  for  the  fiction  that  there  is  no  firactien  of  m 
day,  is  not  allowed  to  prejudice  any  party  (y).  So  wheie 
the  ejectment  was  brought  by  a  posthumous  son,  and  the 
*  539  demise  was  laid  at  the  time  *  of  the  father's  death  («). 
No  variance  between  the  extent  of  the  lease  laid  in  toe 
declaration,  and  the  eitent  of  the  interest  of  the  lessor  of 
the  plaintiff,  is  material,  for  the  lease  is  but  a  fiction  (a). 

If  such  a  title  be  not  proved  aswoald  enable  the  lessor 
of  the  plaintiff  to  make  such  a  demise  in  point  of  law  as  ia 
alleged  in  the  declaration,  the  variance  will  be  &tal  ^), 
and  therefore,  if  A.  be  tenant  for  life,  with  remaind^  to  jB^ 
a  count  upon  a  joint  demise  bv  A.  and  B.  cannot  be  sup- 
ported, for  it  is  not  the  lease  of  A,  and  B,  but  the  lease  of 
A.  confirmed  by  B,  (c).  So  a  count  upon  a  joint  lease  by 
tenants  in  common  is  bad  (i).  There  should,  in  such  case, 
be  a  distinct  count  upon  the  separate  demise  of  each 
tenant  in  common,  or  they  should  join  in  a  lease  to  a  third 
person,  who  may  make  a  lease  to  try  the  title  (e)  (1). 

(x)  HMfut  ▼.  ClaphoMj  1  T.  R.  000.  Savray  tit.  Copyhold. 
The  Court  will  not  try  a  question  of  metes  and  bouiida  in  an  action 
of  ejectment.    Dot  v.  WiUon^  3  Starkie's  C.  477. 

(y)  3  Wife.  274. 

(z)  B.  N.  P.  105. 

(a)  Doe  V.  Porter^  3  T.  R.  la    Runn.  94. 

(b)  For  the  word  ^  demise,''  when  used  in  pleading,  is  to  be  taken 
in  its  legal  sense.  3  T.  R.  15.  2  BL  Rep.  1077.  5  Burr.  2604.  1 
Wils.  I.  Moor,  682.  Cro.  Jac.  83.  166.  1  Show.  342.  2  ^Is. 
282.  1  Brownl.  39,  40.  134.  2  Btra.  1189.  But  see  p.  538 ;  and 
below,  note  (tf). 

(c)  6  Co.  14,  b.    Woodfall's  Land.  &  Ten.  461.    Co.  Litt.  45,  a.  • 
Poph.  37. 

{d)  Cro.  Jac.  166.  1  Inst.  200.  2  Wils.  232.  12  East,  221.  But 
qu.  whether,  as  a  lease  is  admitted  by  the  consent-rule,  a  lease  may 
not  be  presumed  in  which  each  deqsised  his  undivided  share.  See 
Doe  ▼.  Meadj  12  East,  57 ;  and  the  obseryations  of  Gibbs,  A.  G.  p. 
61.    [See  2  Phil.  Ev.  170, 171.  n.] 

(e)  2  Wils.  232. 

(1)  [In  New- York,  tenants  in  common  may  declare  either  on  a 
joint  demise,  or  on  separate  demises.  Jackson  v.  Bradtj  2  Caines' 
Rep.  169.  A  coparcener  may  bring  ejectment  on  her  separate 
demise.  J<f.ck8on  v.  Sample^  1  Johns.  Cas.  231.  Where  a  declara- 
tion contains  separate  aemises  from  several  lessors,  the  plaintiff 
may  give  in  evidence  the  separate  titles  of  the  lessors  to  separate 
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Where  the  detms^  tms  upon  a  joint  lease  by  the 
and  wife,  and  proof  was  given  of  a  lease  made  by  a  third         it. 
person,  by  virtue  of  a  power  of  attorney,  executed  by  both,  i    ■ 

It  was  held  to  be  a  variance,  but  it  was  also  held  that  the 

K>wer  of  attorney  was  void  as  to  the  wife  only,  and  that 
e  lessee  might  declare  on  *  a  lease  by  the  husband  alone  (/)•  *  540 
It  seems  that  joint  tenants  may  make  several  demises  (g\, 

Where  the  lease  is  alleged  in  the  declaration  to  b«  by  Variant  from 
deed  under  the  corporation  seal,  it  is  unnecessary  to  prove  <*•«*"•*»■• 
the  fact,  since  by  the  rale  the  lease  is  admitted  aa  stat- 
ed (A)(1). 

Evidence  of  taking  tithes  only  is  not  sufficient  to  prove 
an  ouster  from  a  rectory  (t). 

A  variance  in  the  fractional  amount  sought  to  be  reco- 
vered will  not  preclude  the  plaintiff  from  recovering  any 
smaller  fraction ;  if  the  decIaration.be  for  one  fourth  w 
one  fifUi  part,  and  he  prove  his  title  to  one  third  part  of  a 
fourth  of  a  fifth  part,  the  verdict  may  be  taken  according'^ 
ly  (i),  but  the  verdict  cannot  be  taken  for  more  than  is 
efaumed  (l).     So  the  verdict  may  be  for  any  quantity  of 

(f)  Yelv.  1.  [and  note.]  2  Brownl.  248.  Cro.  /ac.  617.  Cro. 
Car.  165,  contra, 

(g)  Doe  V.  Readj  12  East,  57.  [See  Milne  v.  Cumtnin^Sj  4 
Yeates,  577.] 

fh)  Fer  Ashhurst,  J.  Faiiey,  on  d.  Mayors  Sfc.  of  Canterbury^  v. 
frood,  Runn.  150. 

(i)  Latch,  62.    Rudd.  136. 

{k)  1  Sid.  299.  1  Burr.  330.  [Santee  v.  Keitter,  6  Binney,  36. 
Squtrea  v.  Biggs j  2  Hayw.  150.    Den  v.  Evans^  ibid.  222.] 

ft)  1  Burr.  330.    [Davies  v.  WkUeMes,  1  Bibb,  510.] 

farts  of  the  premises,  aud  recover  accordingly.  Jackson  v.  Sidney^ 
2  Johns.  185. 

In  North-Carolina,  tenants  in  common  may  recover  on  a  joint 
demise.    Doe  v.  Potts,  1  Hawks,  469. 

In  Kentucky,  tenants  in  common  cannot  make  a  joint  demise. 
tnnts  v.  Crawford^  iBihh,  241.  On  a  joint  demise,  the  title  must  be 
joint,  or  the  plaintiff  cannot  recover.  Taylor  v.  Taylor,  3  Marsh.  19. 
An  ejectment  cannot  be  maintained  on  a  joint  demise  by  husband 
and  wife,  when  the  title  is  in  the  husband  alone.  Tucker  v.  Fance, 
2  Marsh.  458.  But  where  the  plaintiff  declares  on  separate  demises 
by  two,  and  fails  to  prove  title  in  one  of  the  moieties,  he  may 
nevertheless  recover,  according  to  the  title  proved  in  the  other  lessor. 
AUenv.  Trimble,  4  Bibb,  21.  A  declaration,  stating  that  the  lessors 
jointly  and  severally  demised,  is  supported  by  proving  a  tenancy  in 
common.     Courtney  v.  Shropshire,  3  Littell's  Rep.  266.] 

(1)  [In  ejectment  by  a  corporation,  the  court  will  presume  the 
demise  to  have  been  under  their  corporate  seal.  University  v. 
Johnston,  I  Hayw.  375,  hote,] 
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FAter       land  less  than  that  specified  in  the  declaration  (m).    Upon 
IT.         a  demise  of  the  whole,  an  undivided  moiety  may  be  reco- 
— — — —  vered(n)(l). 

Defendmnt'i  V.  The  plaintiff  must  prove  that  the  defendant  was  in 
^•"•■•^<>*-  poflsession  of  the  premises  in  question  at  the  time  of 
bringing  the  action,  for  otherwise,  if  the  plaintiff  could 
*  541  *  prove  title  to  any  premises  answering  the  description  in 
the  declaration,  he  would  be  entitled  to  a  verdict  and  his 
costs,  although  the  defendant  never  intended  to  dispute  his 
title  to  those  premises,  but  only  his  title  to  others,  which 
the  plaintiff  has  failed  to  prove  (o);  but  by  a  late  rule  of 
the  Court  of  King's  Bench,  a  party  on  being  admitted  to 
defend  in  ejectment,  must,  on  entering  into  the  common 
rule,  specify  the  premises  in  respect  of  which  he  intends  to 
defend,  and  admit  that  they  are  in  his  own  jpossession,  if  he 
defends  as  tenant,  or  ip  the  possession  of  his  tenant,  if  he 
defends  as  landlord,  and  undertake  to  admit  such  posses- 
sion on  the  trial  of  the  cause  (p). 

<m)  Cro.  Etiz.  12,  13.  Yelv.  114.  It  was  formerly  held,  that 
upon  a  declaration  for  one  acre,  a  verdict  for  half  an  acre  would  be 
badybecaune  it  would  be  uncertain  of  which  half  the  plaintiff  waste 
have  execution.  The  Court  will  not  on  the  trial  of  an  ejectment, 
where  the  plaintiff  baa  proved  his  title  to  a  verdict,  inquire  as  to 
the  metes  and  boundaries  which  are  to  be  tried  more  properly  in 
an  action  of  trespass.    3  Starkie's  C.  477,  Doe  v.  FFiUan. 

(n)  Doe  V.  Wippelj  1  Esp.  C.  360.  Doe  v.  Fenn,  3  Camp.  190. 
Eoe  V.  LontddU^  12  East,  39. 

(0)  See  Doe  v.  Ciif,  1  Camp.  173.  SmUk  v.  Man,  B.  N.  P.  110 ; 
1  Wils.  230.  ChodrigfUy.  Rteh,  7  T.  R.  327.  Fenn  v.  Wood,  1  B. 
&  P.  573.    3  Camp.  517.    But  see  Jeste  v.  Bacekus,  Runn.  293. 

(p)  See  the  rule,  4  B.  &  A.  196.  It  is  there  recited  that  plain- 
tifls  have  frequently  been  nonsuited  in  ejectment  for  want  of  proof 
of  the  defendant's  possession,  contrary  to  the  true  intent  and  mean- 
ing of  the  consent-rule.  It  is  therefore  ordered,  '^  That  from  hence- 
forth, in  every  action  of  ejectment,  the  defendant  shall  specify  in 
the  consent-rule  for  what  premises  he  intends  to  defend,  and  shall 
consent  in  such  rule  to  confess  upon  the  trial  that  the  defendant  (if 
he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his  te- 
nant) was,  at  the  time  of  the  service  of  the  declaration,  in  the  pos- 
■ion  of  such  premises ;  and  that  if  upon  the  trial  the  defendant 
■hall  not  confess  such  possession,  as  weU  as  lease,  entry  and  ouster, 
whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his  suit 
against  the  said  defendant,  then  no  costs  shall  be  allowed  for  not 
further  prosecutinff  the  same,  but  the  said  defendant  shall  pay  costs 
to  the  plaintiff  in  Uiat  case  to  be  taxed.** 

(1)  In  Maryland  &  North-Carolina,  where  an  entire^  is  demand- 
ed in  ejectment,  there  cannot  be  a  recovery  of  an  undivided  part — 
the  nature  of  such  recovery  being  considered  different  from  that  of 

f        the  claim.    CarroU  v.  Nbrwood,  1  Har.  &  J.  463,  note.     Young  v. 

^       Drew,  1  Taylor,  119.     Seeus^  in  Kentucky.     QUI  v.  Robinei,  3 

Bibb,  3.    Forcfv.tfarriMm,  ibid.  304.    ZfOnieV.  iSIocib,  4  Bibb,  356.] 
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« 

VI.  Where  two  persons  are  contending  for  the  possech       vast 
sion,  who  are  to  pay  rent  in  different  rights,  it  seems  that         it. 
the  landlord  is  not  a  competent  witness  to  prove  the  priori-       ■ 

ty  of  demise  in  an  action  of  ejectment.    As  where  Jz.  the  Conpetmcy. 
landlord  demises  to  J3.,  and  afterwards  to  C,  and  the  lat- 
ter demises  to  !>.,  against  whom  B.  brings  ejectment,  A*  is 
not  competent  to  prove  the  *  demise  to  B.,  for  the  effect  •  542 
would  be  to  change  the  possession  (q).    But  if  in  such  case 
no  rent  be  reserved  (r),  or  if  the  question  arose  on  an  ac- 
tion of  covenant  brought  by  C.  against  JD.,  then  A.  would 
be  competent  to  prove  the  priority  of  the  demise  to  J9.,  for 
the  result  would  not  alter/the  possession,  and  the  verdict 
would  not  be  evidence  afterwards,  either  for  or  against  A.  ^■^■•"•■' 
the  landlord  (s). 

An  executor  in  trust  may  be  witness  with  respect  to  the 
estate,  as  to  prove  the  sanity  of  the  testator  {t).    So  where 
a  grantee  is  a  bare  trustee,  he  is  competent  to  prove  the  Compfttacy. 
execution  of  the  deed  to  himself  (u).    A  co-defendant  is 
not  a  competent  witness  (x). 

A  tenant  is  not  competent  to  defend  his  landlord's  pos- 
session (y).  Where  prima  facie  evidence  has  been  given 
against  the  defendant,  a  witness  is  incompetent  to  prove 
that  he  himself  ik  the  real  tenant,  and  that  the  defendant  ii 
but  his  bailiff  (2r). 

VII.  Trespass  for  meme  profits. 

Where  trespass  is  brought  against  the  tenant  in  posses-  Proof  in  ac* 
sion,  for  mesne  profits,  whether  by  the  lessor,  or  by  the  **^Jj' 
nominal  plaintiff  after  a  recovery  in  ejectment,  Uie  plaintiff  ^^ 
need  not  prove  a  title  ;  it  is  sufficient  to  prove  the  judg- 
ment in  ejectment,  and  the  writ  of  possession  executed,  the 

(q)  Per  Buller,  J.  in  BeU  v.  Hcanoood,  3  T.  R.  306,  and  Fox  v. 
Swann^  Sty.  482 ;  SmUk  v.  C%am6er#,  4  Esp.  C.  164. 

(r)  Per  BuUer,  J.  in  BtU  v.  Harwood,  3  T.  R.  308. 

(#)  BeU  V.  Harwood,  3  T.  R.  808.  See  also  Rex  v.  Woodland^  1 T. 
R.  261 ;  and  Fax  v.  Swannj  Sty.  482. 

(t)  1  Mod.  107 ;  Doug.  139.  141 ;  4  Burr.  2254. 

(u)  1  P.  Will.  287. 290. 

(x)  Dormer  v.  ForUscue,  Runn.  250 ;  Doe  v.  Green,  4  Esp.  C.  196. 

(y)  Bourne  v.  Tamer,  Str.  633 ;  Doe  v.  fFtUxams,  Cowp.  621. 

(z)  Doe  V.  fFUde,  5  Taunt.  183 ;  S.  P.  Doe  d.  Lewis  v.  Bingham^ 
4  B.  &  A.  672.  A  lessee  no  longer  interested,  having  become  a 
bankrupt,  obtained  his  certificate,  and  released  his  surplus,  is  com- 
petent.   Longchamps  v.  Fawcett,  Peake's  C.  71.    [1  Mass.  Rep.  91.] 

A  tenant  in  possession  is  incompetent  as  a  witness  for  the  defen- 
dant, to  prove  any  thing  connected  with  the  title  uikder  which  he 
holds,    the  v.  Pye,  1  Esp.  C.  364. 


a45  .    EXAMINATIONS,  &c. 

tAttt       Where  the  parties  are  different  the  judgm^iit  is  not  evi- 
FT.         dence  of  title  (t). 


Examination  of  fVitness.     See  Vol.  I.  Part  II.  s^.  xiii. 
xcviii. ;  supra^  tit.  Depodtions  ;  and  infra^  tit«  Wknett. 

*  546      *  Examinations  in  Cases  of  Felony.     See  Part  IV.  tit. 

Admissions. ' 

Examinations  taken  under  judicial  authority  by  virtue 
of  different  statutes,  are  in  general  (unless  the  statute  spe- 
cially enact  the  contrary)  inadmissible,  even  after  the 
deaths  of  the  witnesses,  for  although  they  are  taken  judi- 
cially and  upon  oath,  yet  inasmuch  as  they  are  taken  ex 
partCj  the  opportunity  for  cross-examination,  which,  it  is  to' 
be  remembered,  is  one  of  the  two  great  tests  of  truth,  is 
wanting  (o).  Hence  the  cr  7>ar^€  examination  of  a  pauper, 
taken  judicially  (u)  on  oath  before  two  magistrates  (x),  is 
not  evidence  in  a  settlement-case,  for  the  appellants  had 
no  power  to  cross-examine.  But  in  the  case  of  The  iGng 
V.  Ravenstone  (y)  the  Court  held  that  the  -examination  of  a 
pregnant  woman,  under  the  sta't.  ()  Geo.  II.  c.  31,  in  the 
absence  of  the  party  upon  whom  she  filiated  the  child,  was 
evidence  after  her  death,  upon  which  the  Court  of  Quarter 
Sessions  might  make  an  order  of  filiation.  This  deeision  is 
contrary  to  general  principles ;  and  the  cases  of  deposi- 
tions before  magistr^es#  under  the  statutes  of  Philip  & 
Mary,  in  felony,  upon  which  the  Court  are  reported  td 
have  relied  in  the  above  case,  are  in  direct  opposition  to 
it. 

Although  the  Mutiny  Act  {z)  makes  an  attested  copy  x>(a. 

•  647  soldier's  affidavit  evidence,  the  original  is,  by  *  reascMiable 

intendment,  also  admissible  (a),  and  either  the  original  or 

(i)  Vol.  I.  p.  191. 

(o)  Supra,  Vol.  I.  p.  96. 

(u)  By  virtue  of  the  stat.  13  &  14  Car.  II.  c.  12,  s.  1,  which  in 
giving  power  to  the  magistrates  to  remove  incidentally,  gives  a 
power  to  examine  upon  oath,  per  Ld.  Kenyon,  Rex  v.  ErtnotUy  S 

±m    R.    /21. 

(x)  Rex  v.  Ferry  Fryitone,  3  East,  54.  Rex  v.  Mtneham  CourU- 
nmff  1  East,  373. 

(y)  5  T.  R.  373. 

(z)  55  Geo.  III.  c.  180,  s.  70. 

(a)  Rex  v.  Warley,  G  T.  R.  534.  Upon  the  same  principle  that 
the  service  of  notice  of  distress  on  a  party  is  good  notice,  although 
the  Stat,  directs  that  it  shall  be  left  at  his  house ;  see  tit.  IMruSt 
but  see  Burdon  v.  RicktUs,  2  Camp.  121.  n. 
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the  atfesfed  copy  is  admissible,  although  the  soldief  fcd       fuct 
dead,  or  be  beyond  the  realm  (M.     But  no-  otfher  attested         fT. 
copy  bat  that  delivered  to  the  soldier  is  admissible  (c) ;  and       1       1 
Buch  attested  copy  cloeS  not  upon  production  prove  itself, 
but  must  be  authenticated  by  evidence  of  the  hand-wrHing 
<>f  tbe  magistrates  [d). 

Executors  akb  Administrators. 

I.  Evidence  in  actiona  by  Executors  and  Mminisirators. 

1.  Proof  of  title  when  necessary. 

2.  TitJe,  haw  proved. 

3.  Proof  of  the  cause  of  action. 

n.  Evidence  in  actions  against  executors. 

1.  Under  the  plea  ofne  unques  executor. 
'2.  Plene  adndnistravit. 

3.  Outstanding  honds^  and  judgment  recovered. 

4.  On  nil  debet — JSTon  devastavit ^  fyc.  to  debt  on  judg- 
ment— Scire  fieri  inquiry^  ^c. 

1*  Where  an  executor  or  administrator  brings  an  action 
in  his  representative  capacity  merely,  as  where  he  declares 
in  trover  on  a  possession  by  the  testator  (e)  or  intestate,  and 
a  conversion  in  his  life-time  (/),  or  upon  a  contract  made 
by  him,  he  makes  *  a  profert  of  the  probate,  or  of  the  let-  *  548 
ters  of  administration,  and  if  the  defendant  mean  to  dispute  Proof  of  tUto^ 
his  right  to  sue  in  the  representative  character  which  he  ^*'*'*  necw- 
assumes,  he  must  do  so  by  his  plea  in  abatement,  and  can-     ^' 
liot  make  the  objection  by  evidence  under  the  plea-  of  the 
general  issue,  or  of  any  other  plea  in  bar  (g),  fljf  such  a 

(h)  Rtx  V.  Warminster y  3  B.  &  A.  121.  Contrary  to  the  opuiion 
eiKpressed  by  Lawrence,  J.  Rtx  v.  Clayton  le  MoorSf  5  T.  R.  708. 

(c)  Rex  V.  Clayton  h  Moors,  5  T.  R.  704. 

(d)  Rex  V.  Biltan,  1  East,  13. 

•    (e)  BiainfieU  v.  .VarcA,  7  Mod.  141. 

(f)  It  has  been  said,  that  where  the  goods  of  the  testator  were 
never  in  possession  of  the  executor,  he  must  sue  as  executor  (Cocik- 
entf  V.  Kynaston^  4  T.  R.  280) ;  and  that  whetJier  the  conversion 
were  before  or  afler  the  death,  if  the  goods  when  recovered  will  be 
assets,  he  may  sUe  for  them  as  executor.  And  Ld.  Holt,  C.  S.  in 
Mearsjield  v.  Marshy  2  Ld.  Raym.  824,  held,  that  if  an  administrator 
declared  in  trover  upon  a  possession  hy  the  testator,  and  a  conver- 
sion after  his  death,  the  defendant  could  not,  under  the  plea  of  the 
general  issue,  show  that  there  was  an  executor.  But  see  the  cases 
cited  below,  p.  540,  note  (n). 

(g)  Btainfidd  v.  March,  7  Mod.  141.  Per  Hoh,  C.  J.  Mearsjield 
V*  Marsh,  2  Ld.  Raym.  824.    Lotfd  v.  Finlayson,  2  Esp.  C.  564.    1 
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FiBT  plea  puts  in  issue  the  cause  of  action  merely,  and  not  the 
IT.  character  in  which  the  plaintiff  sues  (A). 
...^.li...-..-  Thus,  if  an  administrator  declare  on  an  nssumpait  to  the 
Proof  of  title,  intestate,  the  defendant  cannot,  under  the  plea  of  non  at" 
when  neceesa-  sumpaity  dispute  the  grant  of  administration  to  the  plaintiff, 
^*  and  if  the  letters  were  to  be  produced,  he  could  not  object 

the  want  of  a  proper  stamp  (i).  So  the  plea  of  non  esifae- 
turn  on  a  bond  to  the  intestate  admits  that  the  plaintiff  is  a 
good  administrator  (k).  But  if  the  plaintiff  declare  on  a 
cause  of  action  arising  in  his  own  time,  he  must,  under  the 
general  issue,  if  it  be  essential  to  his  claim,  prove  his  tide 
as  executor  or  administrator,  and  the  defendant  may  con- 
*  649  trovert  it.  *  Thus,  if  he  declare  as  administrator  upon  his 
'  own  possession,  the  defendant  may,  under  the  general  is- 
sue, impeach  his  title,  and  show  that  there  is  an  execu- 
tor (?) ;  and  even  if  the  plaintiff  declare  in  trover  upon  a 
possession  by  the  testator,  and  a  conversion  in  his  own 
time,  it  ^ems  that  the  case  •is  just  the  same  as  if  he  had  de- 
clared, as  he  might  have  done,  upon  his  own  poi^ession  (m), 
and  that  he  must  prove  himself  to  be  such  under  the  plea  of 
the  general  issue,  which  raises  the  question  of  title  (n). 
Where  the  plaintiff  has  not  had  the  actual  possession  of  the 
testator's  goods,proof  ofhis  executorship  seems  to  be  essential 
to  the  proof  of  property  in  the  goods  ;  but  where  he  has  taken 

Will.  Saund.  275,  n.  3.  1  Salk.  285.  Vin.  Ab.  Ev.  P.  b.  7>  pi.  5. 
Peake's  Ev.  373 ;  and  see  Eldon  v.  KtddeUy  8  East,  187.  Ntwnum 
T.  Leachy  Barnes,  365.     [Berry  v.  PuUam,  1  Hayw.  16.] 

(h)  Per  Holt,  C.  J.  Mtdrsfield  v.  Marshy  2  Ld.  Raym.  824. 

(i)  Thynnt  v.  Proiheroe,  2  M.  &  S.  553.  Watson  v.  King,  4 
Ccunp.  26%.  Com.  Dig.  Altatementj  E.  13.  In  Hunt  v.  Stevens^  3 
Taunt.  113,  the  conversion  was  alleged  to  be  in  the  time  of  the  ex- 
ecutor. 

(k)  Gidley  v.  WiUiamSy  1  Salk.  38,  3d.  Resol.  Com.  Dig.  Pleader, 
2D.  10.    2D.  14. 

(I)  Per  Holt,  C.  J.  Mearsfield  v.  Marshy  2  Ld.  Raym.  824. 

(mj  For  the  property  in  goods  draws  to  it  the  possession  in  law. 
Jenkins  v.  Plumber,  6  Mod.  182.  2  Will.  Saund.  47,  k.  and  the  ca- 
888  there  cited. 

(n)  Huntw,  Stevens,  3  Taunt.  113;  and  see  the  observations  of 
Lawrence,  J.  ibid.  10  East,  293 ;  Grimstead  v.  Shirley,  2  TaunL 
116 ;  and  see  Bollard  v.  Spencer,  7  T.  R.  358,  and  the  cases  cited 
there  ;  and  2  Will.  Satmd.  47,  k,  to  show  that  where  the  conversion 
was  in  the  time  of  the  executor,  he  is  liable  to  costs.  Contra,  Cock- 
eriU  V.  Kynaston,  4  T.  R.  280.  So  if  an  executor  declare  on  an  ac- 
count stated  with  him  as  executor,  without  saying  concemins  mo- 
ney due  from  the  defendant  to  the  testator.  Jones  v.  Jones,  1  Bing. 
910.    Bee  HoUis  v.  Smith,  2  Taunt.  1 19. 
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actual  possession,  evidence'  of  this  nature,  as  against  a       pabt 
wrong-doer,  is  unnecessary,  for  bare  possession  is  prima  fa-         it. 
cie  evidence  of  property  (o).     Where  the  money  of  the  tes-  _........ 

tator  is  received  by  the  defendant,  after  the  death  df  the 
testator,  the  executor Jmay  maintain  an  action  in  his  own 
name  ( o). 

2.  Tne  title  of  the  executor  is  established,  as  has  already  Proof  of  tiae. 
been  seen,  byjproof  of  the  death  of  the  testator,  and  by 
the  production  of  the  probate,  which  is  the  only  mode  of 
proving  the  title  to  {)ersonal  property  under  a  *  will  (5),  *  650 
but  the  right  of  the  exec'.tor  is  derived  from  the  will,  and 
accrues  immediately  upon  the  death  of  tiio  testator ;  the 
probate  is  but  the  evidenceof  his  title  (r),  consequently  the 
grant  of  a  probate  subsequently  to  the  commencement  of 
the  action,  but  previous  to  the  declaration,  will  be  suffi- 
cient (*). 

If  the  probate  has  been  lost,  an  exemplification  under 
the  seal  of  the  Court,  or  an  examined  copy  of  the  act- 
book  (0,  or  the  original  will,  properly  authenticated,  and 
indorsed  ad  the  instrument  on  which  probate  has  been 
granted,  will  be  admissible  to  prove  it  (u). 

The  defendant,  on  the  other  hand,  may  prove,  on  issue 

joined  on  a  plea  in  abatement  denying  the  plaintiff's  title 

as  executor  or  administrator,  either  that  the  grant  wa^void 

^ab  initioy  as  by  evidence  that  the  probate  was  forged ;  or 

that  the  intestate  had  bona  notalnlia  in  another  diocese  {x) ; 

(o)  Blaekham'a  case,  1  Salk.  290X£a3S€t  v.  Maynard,  Cro.  Eliz. 
819.    5  Co.  24.    Moor,  691,  2.    2  Will.  Saund.  47,  c. 

(p)  Per  Asbhurst,  J.  2  T.  R.  477,  Smith  v.  Barrow. 

(q)  Rex  V.  Inkab.  ofMlherteal,  4  T.  R.  258.  Smith  v.  Miles,  1  T. 
R.  480 ;  supra,  tit.  Ejectment ;  and  Vol.  I.  p.  231. 

(r)  Smith  V.  MUks,  1  T.  R.  480. 

(s)  1  Salk.  301.     As  to  Xhe  relation  of  an  administrator's  right, 
see  1  Com.  Dig.  tit.  Mministration,  B.  10.    2  Roll.  Ab.  554.  i.  15  & 
25 ;  and  Rex  v.  Inhah.  of  Horseley,  8  East,  405.    The  grant  of  admi 
njstration  as  to  title  to  personalty,  and  the  liability  of  the  adminis- 
trator, relate  to  the  death  of  the  intestate.     Ibid. 

(t)  Ca.  tern.  Hardw.  108.    8  East,  187 ;  et  supra,  Vol.  I.  247,  8. 

(u)  Supra,  Vol.  I.  p.  248.     GoHon  v.  Dyson,  1  B.  &  B.  219.    [See 
Beach  v.  Pears,  1  Coxe*s  Rep.  288.] 

(x)  If  a  man  have  bona  notabilia,(L  e.  to  the  value  of  52.)  in  sev-    . 
eral  dioceses  of  the  same  province,  there  must  be  a  prerogative  ad- 
ministration ;  if  in  two  of  Canterbury  and  two  of  York;  there  must 
be  two  prerogative  administrations ;  and  if  in  one  diocese  of  each 

Srovince,  each  bishop  must  grant  one,  B.  N.  P.  141.    1  Salk.  39.  ^ 

Mbts  due  by  specialty  are  deemed  to  be  the  deceased's  goods  in 
the  diocese  where  the  securities  happen  to  be  at  the  time  of  his 
death ;  but  debts  by  simple  contract  follow  the  person  of  the  debt- 
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tthat  'the  intestate  or  testator  is  still  liiui^,  or  ihfX  the  frill 

was  forged  (y) ;  or  that  the  gri^ut  of  f^^fi^i^istration  *h^ 

.  .been  .levokea  (z)^  of  which  the  act-book  would  be  good 

*  651  evidence. 

Title  of  admi-      The  title  of  an  administrator  is  proved,  as  has  be^fiee^ 

niatrator.         j,y  i\^q  production  of  the  letters  of  administration  (a). 

The  defendant  cannot,  under  the  general  issue,  object 
that  there  is  another  executor  who  is  •not  joined  ;  he  can- 
not make  such  an  objection,  except  by  plea  in  abatement, 
after  over  of  the  probate,  that  the  other  executor  is  still 
alive  (6).  Neither  can  advantage  be  taken  of  the  non-join- 
der of  a  co-executor  as  defendant,  except  by  a  plea,  in 
abatement,  which  must  allege  that  the  party  not  join^  has 
administered,  which  must  of  course  be  proved  on  issye  tak- 
en on  such  a  pica  (r). 
Gauw  of  ac-         3.  If  administration  s^ranted  to  a  creditor  be  ailerwaniU 

tion.  ^ 

or,  and  are  esteemed  goods  in  that  diocese  where  the  debtor  re- 
sides at  the  time  of  the  creditor's  death.  Ibid  ;  and  .Bj^ron  v.  JBvron, 
Cro.  Eliz.  472.  Off.  of  Ex.  4G.  Godolph.  70.  [Thompson  v.  Wtbon, 
Q  N.  Hamp.  Rep.  292.  Stevens  v.  Gaylord,  1 1  Mass.  Rep.  256.}  An 
administration  in  the  Prerogative  Court  is  but  voidable,  although 
Ihe  intestate  has  not  bona  notabilia.  But  if  letters  of  administra- 
tion be  granted  by  a  bishop,  or  other  inferior  judge,  they  are  abso- 
lutely void.  Princess  case,  5  Co.  30.  6lackborough  v.  Davis^  1  P. 
Wms.  43,  44.  R.  v.  Los^gen,  1  Str.  75.  But  a  probate  granted  by 
an  inferior  judge  is  vmkable  only.  Per  Lord  Macclesfield,  1  r, 
Wms.  767,  8 ;  and  per  Thomson,  Baron,  R,  v.  Whitaker^  Lancaster 
Sum.  Ass.  1810.    But  see  1  Stra.  75. 

(y)  Supra,  Vol.  I.  p.  236.  253. 

(z)  Supra,  Vol.  I.  p.  253. 

(a)  Supra,  516.  Where  a  bill  of  exchange  was  indorsed  gene- 
rally to  w4.  as  administratrix,  for  a  debt  due  to  B,  the  intestate,  and 
•^.  died  ailer  the  bill  became  due,  but  before  payment,  it  was  held 
that  the  administrator  de  bonis  non  of  B.  was  entitled  to  recover. 
Catkerwood  v.  Chabaud,  1  B.  &  C.  150.  For  it  is  now  settled,  con- 
trary to  the  old  cases,  that  an  administrator  may  sue  in  his  repre- 
sentative capacity,  on  a  contract  made  with  him  as  such. 

And  it  is  sufficient  to  make  profert  of  the  letters  of  administra- 
tion de  bonis  non.  Ibid,  for  they  prove  both  administrations.  Ibid. 
An  administrator  de  bonis  non  cannot  maintain  an  action  to  reco- 
ver equitable  assets  in  the  hands  of  an  agent  to  trustees,  and  a  pro- 
mise by  such  agent  to  pay  is  a  mere  nibdam  pactum.  Clay  v.  W%UiSf 
1  B.  &  C.  164.  An  administrator  wrho  has  made  a  wrongful  pay- 
ment (induced  by  misrepresentation)  out  of  the  assets,  may  recover 
in  his  represeutative  character.  Clarke  v.  Hougham,  2  B.  &  C.  149. 
[See  JhUker  v.  Hill,  17  Mass.  Rep.  380.] 

(b)  Com.  Dig.  Abatement,  E.  13.  1  Will.  Saund.  291,  g,  and  the 
cases  there  cited. 

(c)  SiMUmo  v.  Emberson,  1  Lev.  161 ;  and  3  T.  R.  560.  [BurmD 
V.  Sellers,  1  Hayw.  501.]  Where  a  creditor  is  made  a  co-executor, 
but  neither  proves  the  will  nor  acts,  he  may  maintain  an.aotioD 
against  the  other  for  his  demand.     Rawlinson  v.  iSAat^,  3  T.  R.  557. 
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rojpealed  at  the  suit  of  the  next  of  kin,  the  creditor  may  re- 
tain against  the  rightful  administrator  ;  for  where  adminis- 
tration is  granted  to  a  wrong  person^  it  is  only  vcNdable ;  , 
but  where  it  is  granted  in  a  wrons  diocese  it  is  wholly  void,  Cauae  of  ac- 
and  there  can  be  no  reUdner  f?).    So  a:  payment  to  one  *^- 
who  has  obtained  probate  unaer  a  forged  will  is  good 
against  a  subsequent  rightfiil  administrator  (e)  (1). 

Where  the  widow  of  an  intestate  delivered  goods  of  the 
intestate  to  a  cr^editor  of  the  intestate,  in  satisfection  of  the 
debt,  and  the  lawful  a(}ministiator  brought  trover  against 
the  creditor,  it  was  held  that  this  single  act  of  intermed- 
dling by  the  widow  did  not  couGi^itute  *  her  an  executrix  *  552 
de son  tort (/)  ;  and  even  if  the  widow  had  by  her  acting  ^^  ^ 
rendered  herself  liable  as  executrix  de  son  tort^  it  would  be  of  wtk^*"** 
very  do'ubtful  whether  such  a  delivery  could  be  set  up  in 
defence  to  an  action  by  the  lawful  administrator  (g).  At 
all  events,  it  seems  that  a  payment  by  an  executor  de  son 
tori  will  not  be  available  either  to  himself  or  to  the  credi- 
tor, unless  it  be  made  in  the  due  course  of  administration^ 
and  that  the  payment  will  not  be  allowed  to  the  executor 
de  son  torty  even  in  mitiffation  of  damages,  where  there  is  a 
deficiency  of  assets  whereby  the  rightful  executor  is  pre- 
vented from  satisfying  his  own  debt  (A^. 

A  count  by  an  administrator,  on  a  j>romise  to  the  intes- 
tate, will  not  be  supported  by  proof  of^a  promise  to  the  ad- 
ministrator (i)  (2);  And  where  the  executor  declared  on  a 
promise  to  the  testator,  in  a  note  made  by  the  testator  six 
]jrears  bef(M'e  the  action,  and  upon  the  plea  of  nan  assumpsit 
inj^a  sex  annos^  the  plaintiff  proved  a  promise  to  himself 
within  the  six  years,  it  was  held^  on  a  conference  by  all 

(d)  B.  N.  P.  141. 

(t)  JlUen  V.  Dundas,  3  T.  R.  125. 

Cf)  Mwadfwd  v.  Gihson^  4  East,  441. 

(g)  Ibid ;  and  see  2  BI.  Comm.  507,  8. 

(h)  Ibid ;  and  see  the  observation  of  Lawrence,  J.  4  East,  453)  4« 

(i)  SartU  v.  Wine,  3  East,  409.     [3  B.  &  A.  638.] 


(1)  [A  sale  by  an  administrator  is  valid,  though  a  will  be  after- 
wards discovered,  and  tlie  administration  rey oked.  Benson  v.  JKce, 
3  Nott  &  MHIIord,  577.  And  a  repeal  of  letters  of  administration 
given  to  one  person,  gives  no  right  to  a  subsequent  adniinistrator 
to  sue  a  bond  given  to  the  first.     Gordon  v.  Woods,  4  Bibb,  476.] 

(2)  [Proof  of  a  promise  to  an  executor  will  not  support  an  aver- 
ment of  a  promise  to  the  testator.  Qknn  v.  M^CullMUth,  2  M^ord, 
213.] 
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PAxr       the  Judges,  diat  the  evidence  did  not  maintain  the  declara- 
IV.  tion  (*)(!). 

—..—._      II.  Upon  the  plea  ofne  unquea  executor  (which  must  be 
Actioni  speciallv  pleaded  if  the  defendant  mean  to  deny  that  he  is 

Tow  — nVIIST  *^^**)  (^5»  ^  plaintiff  must  prove  the  affirmative.  Direct 
ques  executor!  evidence  is  by  the  probate,  or  letters  of  administration,  but 
as  these  can  seldom  be  in  the  power  of  the  plaintiff,  notice 
should  be  given  to  him  to  produce  them.  It  must  be  pre- 
.  *  553  sumed  that  the  document,  if  it  exist,  is  in  ''^'the  defendant's 
possession,  and  therefore  it  seems  that  the  ordinary  proof 
of  possession,  as  preparatory  to  the  admission  of  parol  evi- 
dence,  i8  here  annecessary. 

It  has  already  been  seen  that  an  examined  copy  of  the 
act-book,  stating  that  letters  oS  administration  were  grant- 
ed to  the  defendant,  are  proof  that  she  is  administratrix, 
although  no  notice  has  been  given  to  produce  the  letters  of 
administration  (m).    So  it  seems  that  the  original  will,  pro- 
duced by  an  officer  of  the  Ecclesiastical  Court,  bearing  the 
seal  of  the  Court,  and  indorsed  as  the  instrument  on  which 
probate  was  granted,  with  the  value  of  the-  effects  sworn 
to,  and  on  which  probate  was  obtained,  is  original  evidence 
to  prove  the  probate  (n). 
The  most  usual  proof  that  a  party  is  executor,  arises 
Executor  de     from  his  acts  of  intermeddling  with  the  property  of  the  de- 
eon  tort.  ceased,  which  in  law  constitutes  him  executor  de  son  tort. 

What  acts  will  make  a  man  executor  de  son  tort  is  a 
question  of  law  ;  but  it  is  for  the  Jury  to  say  whether  the 
facts  are  sufficiently  proved  (o) ;  but  it  is  said,  that  slight 
circumstances  of  intermeddling,  are,  in  point  of  law,  suffix* 

(k)  Dean  v.  Crane,  6  Mod.  d09 ;  and  8ee2  Ld.  Raym.  1101.  [Wil- 
les,  27.] 

(I)  And  therefore,  under  the  plea  of  plene  adnnmstramt  the  de- 
fendant cannot  show  that  he  acted  merely  as  agent  to  the  execu- 
tor, B.  N.  P.  14a 

(m)  Vol.  L  p.  248.    Davia  v.  WUUams,  13  East,  231 ;  and  see 

Mdtn  Y.  KeddtU,  8  East,  187.    See  also  Rtx  v.  Barms,  1  Starkie's 

C.  243,  et  ni^ro,  Vol.  I.  p.  248 ;  and  GortMi  v.  Dyson,  ibid ;  and  1 

B.  &  B.  219.    In  the  latter  case,  it  seems  that  the  original  will  was 

,         indorsed. 

(n)  Gorton  y.  Dyson,  1  B.  &  B.  219 ;  and  see  the  observations  of 
Richardson,  J.  Ibid.  221. 

(o)  Padgett  v.  PritH,  2  T.  R.  97. 


(1)  [This  rule  is  adopted  in  Virginia,Pennsylvania,  and  Maryland. 
Fuiit^s  Ex'r.  V.  Duncan  if  ai.  1  Hen.  &  Mun.  563.  quarks^s 
AdnCx,  V.  LUHepagt  if  Co.  2  ib.  401 — Jones  v.  Moort,  5  Binney,  573 
— Beard  v.  Cotsman,  3  Har.  &  M'Hen.  152.  ^Uer,  in  Massachu- 
setts.   Baxter  v.  Penniman,  8  Mass.  Rep.  133.] 
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cient  for  the  purpose  {p)y  such  a^  the  receiviog  mouDy  o(      part 
the  testator's  after  his  death,  although  it  was  received  ac-         iv» 
cording  to  an  order  in  his  life-time  (9). 


Where  a  creditor  took  a  bill  of  sale  of  the  debtor's  goods.  Executor  de 
and  allowed  them  to  remain  in  his*  possession,  *and  after  !?^  ^^'*- 
the  death  of  the  debtor  took  possession  of  the  goods  and     ^^^ 
sold  them,  it  was  held  that  he  thereby  made  himself  execu* 
tor  de  son  tort,  since  the  continuance  of  the  debtor's  po^- . 
session  was  inconsistent  with  the  deed,  which  was  there- 
fore fraudulent  against  creditors  (r)(l).    But  the  interfer- 
ing for  purposes  of  decency,  charity,  or  kindness,  as  in  or- 
dering tne  funeral  of  the  deceased,  paying  his  debts  or  le- 
gacies out  of  the  party's  own  pocket,  or  taking  an  invento- 
ry of  his  effects,  is  not  such  an  intrusion  as  will  render  the 
party  liable  (s)'. 

The  defendant  may  prove  in  answer  that  he  acted  under  Answer, 
the  authority  of  the  rightful  administrator  ft),  or  that  he 
bad  a  claim  upon  the  goods  of  the  deceasea  (te).  But  it  is 
no  defence  to  show  that  the  defendant  acted  as  the  agent 
of  one  named  as  an  executor  in  the  will,  but  who  has  never 
proved  the  will  (x). 

Where  A.  and  S.  are  the  executors, of  C,  and  on  the 
death  of  .4.,  D,  his  executor,  possesses  himself  of  the  ef- 
fects of  C,  it  seems  that  he  is  not  liable  as  the  executor  of 
C.  (y).  An  executor  de  son  tort  cannot  discharge  himself 
firom  an  action  by  the  creditor  by  delivering  over  the  ef- 
fects in  his  possession  to  the  rightful  own^r  after  action 
brought  (z). 

2,  Upon  issue  on  the  pleB,  of  plene  administrawt^  it  lies  on  Plene  adminii- 
the  plaintiff  to  prove  affirmatively  that  the  defendant  had  ^^^'^ 

(p)  Edwards  v.  Harhtn,  d  T.  R.  5^. 

(q)  2  T.  R.  597. 

(r)  Edwards  v.  Harhen,  2  T.  R.  597. 

(9)  3  Bac.  Ab.  tit.  Executor,  21. 

(t)  Peake's  C.  86.    Byron  v.  Byron,  Cro.  Eliz.472.  1  Freem.  102. 

(u)  One  who  takes  possession  under  a  fair  claim*  of  right  is  not 
chargeable  as  execntor  de  son  tort,  Femings  ▼.  Jarratt,  1  Esp.  C. 
335. 

(x)  Cottle  V.  Aldrich,  1  Starkie's  C.  37. 

(y)  Hall  v.  Elliott,  Peake's  C.  86 ;  but  see  5  Co.  33. 

(z)  Curtis  V.  Fempn,  3  T.  R.  587.    2  H.  B.  18. 


(1)  (In  Tennessee,  it  has  been  decided  that  an  administrator  is 
not  accounteble  for  the  value  of  articles  conveyed  by  the  intestate 
to  his  children,  though  th«  conveyance  may  have  been  fraudulent. 
Greenlee  v.  Hc^s,  1  Overton'9  Rep.  300.] 
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♦ 
FAftT       assets  (a).    On  this  issue  no  evidence  can  be  *  given  of 
IV.         assets  after  the  writ  sued  OQt(i).     And  if  assets  have  in 
■  , ,  fiict  accrued  since  the  issuing  the  writ,  the  plaintiff  may,  it 

seems,  reply  the  fact  (c). 
Pioof  of  Af  iett.  In  proof  of  assets  tne  plaintiff  mav  give  in  evidence  the 
inventory  of  the  personal  estate  of  the  deceased,  delivered 
by  the  defendant  in  the  Ecclesiastical  Court ;  but  a  copy 
•  of  the  inventory  is  not  admissible,  unless  it  be  signed  by 
the  deft^mdant,  although  it  has  been  signed  by  the  apprais- 
ers {d) ;  and  he  may  snow  that  the  goods  have  been  under- 
valued (e).  A  leasehold  estate  is  assets  to  th6  value  of  the 
term  (/)•  .  Evidence  of  such  an  inventory  is  sufficient  to 
throw  it  on  the  executor  to  show  how  he  has  disposed  of 
the  goods  and  money  specified  in  the  inventory  (g). 

It  has  been  .held,  that  if  the  defendant  in  his  inventory 
do^s  not  distinguish  between  sperate  and  desperate  debts, 
it  is  jmma  facie  evidence  to  charge  the  defendant  with  all 
whicn  are  not  actually  stated  to  be  desperate  (h) ;  but  in  a 
later  case  Lord  EUenborough  required  further  and  reason-* 
able  evidence  to  be  given  in  order  to  show  that  the  debts 
had  actually  been  received  by  the  defendant  (t).  In  prin-^ 
ciple,  it  seems  to  be  rather  unreasonable  to  construe  an 
admission  that  a  debt  is  due,  and  that  it  is  not  desperatCi 
*  556  into  an  *  acknowledgment  that  it  has  been  received  unless 
there  be  some  ground  for  suspecting  fraud ;  and  the  ofit» 
of  proof,  it  is  to  be  recollected,  lies  on  the  plaintiff.  At  all 
events  the  defendant  may  rebut  the  presumption  by  prov- 


on  oy 
it.(4 


ing  a  demand  of  the  debt,  and  a  refusal  to  pay  it^(A:),  even 

(a)  The  produce  of  the  sale  of  the  good-will  of  a  house  held  for 
some  time  by  the  administratrix  as  tenant  at  will,  is  assets.  Worral 
V.  JJofu/,  Peake's  C.  74.    See  Jtiry  v.  Woodhouse^  Barnes,  338. 

(h)  Per  Ld.  Kenyon,  C.  J.  in  Mara  v.  Qntn,  6  T.  R.  10. 

(c)  Per'Ashhurst,  J.  Mara  v«  Qutn,  6  T.  R.  11. 

(d)  B.  N.  P.  140.     Wdboume  v.  Dewsbwy,  per  Eyre,  C.  J.  B.  12 

Geo.L  •     .  ^€;  B.  N.  P.  140. 

(P  Ibid ;  and  where  the  plaintifi^  in  an  action  affainst  the  admi- 
nistratrix, held  a  lease  in  his  hands,  upon  which  he  had  a  lien,  it 
was  held  that  the  lease  was  to  be  considered  as  assets  in  the  hand 
of  the  administrator,  who  had  power  to  redeem  it.  Vtneeni  v.  J^arvj 
3  Starkie's  C.  507.  And  assets  in  Ireland  are  assets  here.  Ibia ; 
and  1  Barnes,  940. 

(g)  ^Hfy^  ^iff^  B.  N.  p.  149.     GiUs  v.  Dyw^  1  Starkie's  C. 

(k)  B.  N.  P.  140.  Smith  v.  DwoU,  M.  10  Geo.  II.  Per  Hardw.  C. 
J. ;  SkdU^B  case,  1  Salk.  296.  Per  Hoh,  C.  J.  Went.  Off.  Ex.  160. 

(x)  GOe*  V.  I)yfon,  1  Starkie's  C.  32.    * 

fk)  SIMey's  case,  1  Salk.  296 ;  and  B.  N.  P.  240. 
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« 

in  the  case  of  spente  debts,    if  an  execotbr  submit  to  ar*       pabst 
bitration,  agreeing  to  pay  what  shall  be  awarded,  he  ad-         iv. 
mits  thlit  he  has  assets  (/) ;  but  a  mere  submission  to  arbi--  i 

tration  is  not  an  admission  of  assets  (m) ;  neither  doci^  the  Proof  of  iteeti. 
imyment  of  interest  on  a  bond  amount  to  such 'an  admi»^ 
sicm ;  for  it  is  unreasonable  to  conclude  from  his  having 
enough  to  pay  the  interest,  that  he  has  also  enough  to  sa-^ 
tisfy  the  principal  (n).  So,  proof  that  an  adniinistratorad* 
mitted  that  the  debt  was  just,  and  should  be  paid  as  soon 
as  he  could,  is  not  evidence  to  charge  the  deiendant  with 
astets,  for  he  could  not  be  understood  to  pledge  himself  to 
commit  a  devaitavit^  by  paying  that  debt  before  others  of  a 
hwher  nature  (o).  But  where  an  executor  on  being  appli- 
ed to  for  payment  referred  the  creditor  to  A.  B.  for  infor- 
mation as  to  assets,  it  was  held  that  the  admission  of  as- 
sets by  A.  B.  was  equivalent  to  an  admission  by  the  defen- 
dant (jp).  If  the  executor  compound  with  creditors,  and 
in  a  suit  by  one  plead  plene  admimBtravii^  it  will  be  evi- 
dence against  him  of  assets  {q). 

After  proof  of  assets  in  the  hands  of  the  defendant,  it  is  Proof  of  duo 
incumbopt  on  him  to  discharge  himself  by  proof  of  the  due  fio^""*'*"^ 
administration  cff  such  assets,  which  he  may  *do  under  this  «  557 
issue  (r).    He  may  prove  the  existence  («)  and  payment  of 
debt&6f  as  high  a  degree;  but  he  cannot  under  this  issue 
give  in  evidence  the  payment  even  of  judgment-<lebts  made 
subsequently  to  the  purchase  of  the  writ ;  for  the  question 
is,  whether  the  defendant  had*  fully  administered  at  the 

(I)  SfiLrry  v.  Rush^  1  T.  R.  691. 

(m)  [Hoart  v.  Muloy,  Q  Yeates,  161.]  Pearson  v.  Henry,  5  T.  R. 
6 ;  and  a  promise  by  the  administrator  to  pay  the  debt  of  the  in- 
testate where  there  are  no  assets,  is  nudum  pactum.  Per  Buller, 
ibid.  [But  if  he  have  assets,  he  is  personally  Dound.  SUighier  v.* 
Harringlimy  2  Taylor,  249.  Yelv.  11.  note  (2)  and  cases  there  col* 
lected.] 

(n)  Cleverly  v.  Brett,  5  T.  R.  8,  in  note, 

(0)  Hindesly  v.  Russely  12  East,  232. 

(p)  fFtlliams  V.  Innea,  1  Camp.  364. 

(q)  B.  N.  P.  145.    Per  Holt,  C.  J. 

(r)  He  is  liable  to  the  amount  only  of  assets  in  his  hands.  Hdr- 
riion  V.  Beedea,  cited  3  T.  R.  688. 

(s)  B.  N.  P.  143.  1  Show.  81.  1  Ld.  Raym.  745.  But  even 
debts  on  simple  contract  may  be  paid  before  specialties,  unless 
timely  notice  be  given,  Satcyer  ▼.  Mtrcer,  1  T.  R.  690.  1  Mod.  174; 
3  Mod.  115.  An  administrator  may  prove  pavment  of  a  simple  con- 
tract debt  without  notice  .of  the  specialty  debt  on  which  the  action 
18  founded.  Com.  Dig.  Administration,  C.  2d  ed.  by  Kyd.  Cro. 
Jac.  535.  3  Lev.  115.  3  Mod.  115^  1  T.  R.  690.  [See  UnUtd 
States  V.  jHbcvr,  2  Mason's  Rep.  317, 318.] 
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rAW       iiBie  when  the  action  (t)  was  coaimence4'    If  the  pimaiiS 
IV*         reply  specially*  that  he  sued  out  his  original  on  a  particu- 
lar day,  and  that  the  defendant  had  then  assets,  and  the 


•  • 


Proof  of  due     defe%4^t  rejoin  that  he  had  no  assets  then,  he  thereby  ad^ 

admioistra*      mits  the  day  of  suing  out. the  original  as  aliased  by  the 

^^  plaintiiT;  but  if  the  plaintiff  in  his  replication  ai^;^  assets 

at  the  time  of  exhibiting  the  bill  on  a  day  specified  under 

B.,fndelicet^  and  conclude  to  the  country,  then,  although  that 

day  be  the  first  day  of  the  term,  the  defendant  may  show 

that  the  bill  was  exhibited  afteiwards,  for  he  could  not  in 

the  latter  case,  as  in  the  former,  put  the  time  in  issue  by 

I    his  rejoinder  (tt),  and  the  day  mentioned  in  the  replication 

is  not  material*    By  this  plea  the  defisndant  alleges  that  he 

has  administered  the  effects  of  the  deceased,  paying  his 

debts  according  to  the  course  and  order  which  the  law 

*  558  prescribes  {x).    He  *  must  prove  the  existence  of  the  debt, 

as  well  as  the  payment,  and  for  that  purpose  the  creditor 

himself  to  whom  the  debt  •  has  been  paid  is  a  competent 

witness  (y).    Where  the  payments  have  been  made  upon 

(t)  Anon*  3  Salk.  153.  $uch  payment  should  be  pleaded.  Hud. 
Dyer,  32,  a.  Where  the  issue  was  whether  there  were'  assets  in 
the  hands  of  the  defendant  on  the  day  when  the  writ  was  sued,  and 
it  appeared  that  he  received  money  on  that  day,  but  paid  it  over  by 
order  of  the  Court  on  the  same  day,  before  the  writ  was  sued  oid^ 
it  was  held  to  be  insufficient,  and  the  Jury  found  assets  {  but  the 
defendant  might  have  protected  himself  by  pleading  the  fact  spe- 
cially.   Prtston  V.  HaU^  Clayt.  .66.    Vin.  Ab.  Ev.  P.  b.  pi.  a 

(uy  B.  N.  P.  144.     CorhiVs  case^  1  Leon.  31d. 

(x)  See  2  Bl.  Comm.  511.  According  to  the  rule  of  priority  he 
must  pay,  Ist,  all  funeral  charges,  and  ue  expenses  of  proving  the 
will,  and  the  like ;  and  none  but  necessaiy  expenses  are  allowed 
against  creditors,  nor  usually  more  than  5f.  See  B.  N.  P.  143.  It 
.seems,  that  the  expenses  of  provinff  the  will  are  to  be  allowed  un- 
der this  plea,  although  not  actualfy  paid,  the  executor  beinc  per- 
sonally liable  to  them.  GittieM  v.  SmiAer,  2  Starkie's  C.  528.  2ndly. 
Debts  due  to  the  King  on  record  or  by  specialty.  3rdly.  Debts, 
which  by  particular  statutes  are  to  be  preferred  to  all  others,  as  for 
poors  rates.  4th]y.  Debts  of  record,  as  judgments,  (if  docketted 
according  to  the  stat.  i  6l  5  Will.  &.  Mary,  c.  20,)  but  otherwise 
not.  See  Hidiey  v.  Hayter,  6  T.  R.  384.  5thly.  Debts  due  on  spe- 
cial contracts,  as  for  rent,  or  on  bonds,  covenants,  and  the  like,  un- 
der seal.  Lastly,  debts  on  simple  contracts ;  vtz.  notes  unsealed, 
and  verbal  promises ;  and  amongst  these,  simple  contracts,  ser- 
vants wages  have,  by  some  been  preferred  to  any  other.  2  Bl. 
Comm.  511.  An  executor  dt  ton  tori  is  entitled  to  avail  himself  of 
payments  duly  made  in  the  co'urse  of  administration. 

(y)  B.  N.  P.  143.  Ktngitan  v.  Orey,  1  Ld.  Kaym.  745.  1  Show. 
81.  In  Ckmpian  v.  Bermeyy  1  Esp.  C.  343,  it  is  said  that  on  issue 
joined  on  a  replication  of  per/ravdem  to  a  plea  of  judgment  recov- 
ered, the  conusee  is  not  competent  to  prove  that  it  was  obtained 
h<maJUU ;  $ed  qwtn. 
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t&e  testator's  bonds  lli^^y  should  be  prodilced  yuf  proved      furt 
in  the  usual  way,  by  means  of  the  attesting  witnesses ;  and        w, 
if,  upon  payment  they  have  been  destroy^,  evidence  can- 


not be  received  of  their  existence,  except  by  means  of  th<9  Proof  of  au« 
attesting  witnesses  (sr).  artmtoistra- 

Where  the  action  is  on  a  specialty,  he  must  prove  that  "°°* 
he  paid  the  debts  <m4)onds  or  other  specialties  sealed  and 
delivered ;  but  where  the  present  action  is  on  a  debt  by 
simple  contract,  he  may  prove  the  payment  of  a  debt, 
without  proof  of  the  bond  by  which  it  is  secured ;  for  al- 
though there  was  no  bond,  it  was  still  a  good  payment  in 
the  course  of  administration  (a).  A  debt  for  rent  arrere  is 
equivalent  to  a  debt  by  specialty  (b).  ^  A  judgment  against  *  559 
the  testator  not  docketted,  is  to  oe  considered  as  a  debt  on 
simple  contract  only,  and  therefore  the  defendaiit,*  under 
this  ptea  to  an  action  of  debt  on  a  judgment^against  the 
testator,  may  give  in  evidence  the  payment  of  bond-debts(c). 
It  is  no  defence  to  an  action  on  a  bond,  that  the  defendant 
paid  the  money  over  to  a  co-executor,  in  order  to  satisfy 
the  bond,  and  that  he  applied  the  money  to  the  satisfitction 
of  his  own  simple-contract  debts  {d).  He  may  give  in  evi- 
dence a  retainer  fer  bis  own  debt  of  equal  degree  (e),  as,  R«taiiMr. 
that  the  intestate  before  marriage  with  the  defendant,  gave 
a  bond  to  J.  8.  conditioned  to  leave  the  defendant  500/. 
and  that  he  retained,  to  satisfy  the  obligation  (/)  ;  that  he 
has*  paid  debts  out  of  own  money,  to  the  amount  of  the  as- 
sets (^).  That 'he  has  redeemed  part  of  the  testator's 
goods,  which  had  been  pawned  to  their  full  value,  with  his 
own  money,  and  has  paid  the  vakie  of  the  residue  in  dis- 
charge of  his  debts  (n).  «So  he  may  show  that  he  has  re- 
tained money  to  pay  the  expenses  of  admiiiistration,  to 

(z)  G^ies  V.  SmUher^  9  Starfcie^s  C.  588.  '  Interest  on  &  bond  in- 
curred by  tlie  laches  of  the  executer  wiH  not  be  allowed.  iSJONiiuler- 
9on  V.  ^ncholf  1  Show.  81. 

(a)  B.  N.  P.  14a,  cites  Kingston  v.  €?rey,  1  Ld.  Raym.  745.  In 
that  case  it  does  not  appear  whether  the  action  was  on  a  bond  or 
simple  contract,  but  probably  the  latter ',  and  from  the  terms  of  the 
short  report  of  this  case,  it  seems  that  the  creditor  proved  the  debt. 

(h)  Bac.  Ab.  £v.  L.    Roll.  Ab.  937.    Off.  of  Ex.  145. 

(c)  HUkey  v.  Havter,  6  T.  R.  381.  Steele  v.  Earke^  1  B.  &  P.  307. 
U  Saund.  7,  n.    'Hdd,  919, 3d  edit. 

(d)  Cross  V.  SbOA,  7  East,  946. 

(£)  Plumer  v.  Marchantj  3  Burr.  1380.  It  b  a  ffeneral  Vule,  that 
wherever  the  executor  miffht  have  sued  fi»r  the  debt,  or  might  have 

Said  it,  he  may  retain  ror  it.    Ibid.    And  see  Bond  v.  Greeny  I 
irownl  75.    Bro.  Ex.  18.    See  Harry  v.  JoneSy  4  Price,  89. 

(f)  B.  N.  P.  140, 1.    3  Bnrr.  1380. 

(g)  B.  N.  B.  140.    Co.  Litt.  123.  (h)  Ibid. 
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he  has  made  bimself  liable,  although  the  nioiiey  has 

IT.        not  been  acltuallY  paid  (t)« 

■  An  executor  ae  son  tort  is  not  entitled  to  retain  for  his 

Proof  of  duo  own  debt,  though  of  higher  degree,  even  although  the  righi- 
adminktra-      f^i  executOT  (after  action  brought)  consent  to  the  *  retain- 

«  560  ^'  ^^)  >  "^Vf^  ^^?  ^^^^  ^^  P|®^  ^  ff^^  ^^  evidence  a  retain- 
eir,  tne  plaintiff  cannot  object,  that  a%  executor  de  Mm  tort 
he  cannot  retain  without  showing  the  will,  and  who  are 
rightful  executors  (/)•  An  executor  may  also,  it  seems, 
ffive  in  evidence  the  payment  of  the  residuary  effects  to  the 
fegatee,  after  the  expiration  of  a  year  from  the  testat<^s 
death,  without  notice  of  the  plaintiff 's  demand  (m) ;  so  he 
may  diow  that  he  was  but  executor  durante  ndnore  ataUf 
and  that  he  paid  particular  debts  and  legacies,  and  deliver- 
ed oveiMihe  residijie  of  the  testator's  pers<mftl  estate  to  the 
infiint  when  ^e  came  of  age  (n),  for  his  power  then  ceases ; 
and  the  new  executor  is  liable  to  all  actions  (o).  But  he 
will  be  liable  for  as  much  as  he  has  wasted  (p),  to  credi- 
tors, it  seems,  as  well  as  (o  the  new  executor. 

The  plea  of  pkne  admnistratk  admits  the  debt,  but  not 
the  amovmt  of  it,  and  therefore,  unless  the  action  beofdebt 
for  a  sum  certain,  the  plaintiff  must  prove  his  debt,  and  the 
amount  of  his  damages  (g). 

On  issue  taken  on  the  plea  of  pUne  a^nUnigtrmnt  pritterj 
the  defendant  may  prove  pajrinent  of  debts  before  action 
brought,  as  well  as  under  the  general  plea  (r). 

An  executor  cannot,  under  the  plea  ofplene  ^dmntstramtt 
give  in  evidence  the  existence  of  outstanding  debts  of  a 
higher  nature,  without  pleading  them  (s)  (1). 
Ootfluadiog  3*  Where  the  day  of  payment  pn  a  boha  is  past,  although 
^''^*  n  ggi  the  defendant  sets  out  the  condition  jn  his  *  plea,  he  will 
thereby  cover  assets  to  the  amount  of  the  penalty,  unless 
the  plaintiff  reply  jper^iflnii/em;  and  on  issue  joined  on.sucb 
replication,  proof  that  the  obligee  would  have  taken  less 

(i)  GOUes  V.  SmUlur,  2  Starfcle's  C.  536,  Cor.  Abbott,  L.  C.  J. 

(h)  CfuHia  v.  Vernon,  3  T.  R.  587. 

(I)  B.  N.  P.  14a    But  Ae  Peake*s  Et.'349.  3d  ed. 

(m)  1  Esp.  C.  376.    Cor.  Ld.  Kenyon,  C.  J. 

(n)  1  Mod.  174.  He  should  produce  the  letters  of  administratioii. 

(0)  Ibid. 

(p)  Ibid.  And  6  Co.  19,  Podbium's  case ;  and  Latch,  160.  But 
see  1  Modi  175. 

(q)  1  Salk.  396.    B.  N.  P.  140. 

(r)  SmedUy  v.  HOI,  2  Bl.  Rep.  1105.  (t)  B.  N.  P.  141. 

(1)  [In  what  cases  a  special  plea  of|>fene  iidministnmt  is  neces- 
sary at  the  common  law,  and  under  statutes  in  Massachusetts— see 
United  States  v.  Hoar,  2  Mason's  Rep.  311] 
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t 

than  the  penalty,  and  not  exeeeding  the  sum  which  theez«      vjjxt 
ecutor  had  to  pay,  will  be  evidence  of  fraud  (t).  it* 

Upon  a  leplication  oi  perjrmtdem  to  a  {dea  of  jodgmeat 


lecovered,  eridenee  that  die  creditor  would  have  taken  Judgment  ¥«- 
leBs  than  the  som,  is  evidence  of  fiaod,  unless  the  executor  «ovettd. 
ahow  that  he  had  not  assets  te  pay  that  amount  (u).    Evi*- 
dence  in  such  case,  that  the  judpn^t  was  confessed  finr 
more  than  the  true  debt,  is  atreng,  but  not  concinsive,  evi- 
dence of  fiaud,  and  the  defendant  may  show  in  answerthat 
the  judgment  was  entered  for  more  than  was  doe,  by  ma^ 
take  (or).    If  several  judgments  be  pleaded,  and  maw  one 
be  proved  to  beufaJse  and  fiaudulent,  the  pkuntiff  will  suc- 
ceed as  to  all  (y).    It  will  be  presumed  that  an  obligation  OutfUuDding 
entered  into  by  the  testator  is  founded  on  a  just  dem,  un-  ^^  ^* 
less  the  contrary  be  averred  in  pleading,  and  issue  taken 
upon  it  {z).    Upon  the  plea  of  a  retainer  and  judgment 
recovered,  it  is  sufficient  for  die  plaintiff  to  felsify  either 
claim  (a). 

4thly.  If  an  executor  suffer  judgment  by  defimit,  or  Debt  on 
judgment  be  given  against  htm  on  a  demurrer  to  the  de-  hidcment. 
damtipn ;  or  if  he  plead  paymrat  of  a  bond,  and  oont  te  ^^^°  ^' 
plead  piene  admkiu^paffky  or  pkne  oAmmtinwit  prater ^  it 
will  operate  as  an  admission  of  assets  in  an  action  agamst 
him  on  the  judgment,  sumesting  a  *  devastamt  (6) ;  for  it  *  562 
is  an  universal  principle  otlaw,  that  if  a  pnrt|r  do  not  asaal 
himself  of  the  opporiunity  of  pleading  matter  in  bar  to  the 
ori^nal  action,  he  cannot  anerwards  plead  it  in  another 
action  founded  upon  it,  or  in  a  scire  fadas  (c).    And,  there- 
fore, in  an  action  against  rni  executor  on  a  jodgment  sug- 
gesting a  dewutamt^  on  issue  taken  on  the  plea  of  neit  i&- 
fMBitet^,  it  is  su€icient  to  prove  the  mdgment,  and  the  le* 
turn  of  ntcfla  bona  to  thejierijiicias  (a). 

Whether  the  defendant  plead  non  deivatiiatit  to  a  mire  fieri 

(t)  B.  N.  P.  14] .  If  issue  be  taken  on  the  existence  of  the  bonds, 
the  defendant  must  prove  thera,  and  if  he  fell  .as  |o  one  he  will  ful 
as  to  all,  1  Salk.  312. 

(u)  1  Salk.  312.    B.  N.  B.  142. 

(x)  Ptaee  v.  JVb^Ior,  5  T.  R.  80. 

(y)  1  Salk.  312.    B.  N.  P.  142. 

(z)  Cro.  Jac.  35.    B.  N.  P.  142. 

(a)  Campim  v.  BM2(;yt  1  Esp.  C.a43. 

(h)  Erving  v.  Peters,  3  T.  R.  685.  Rameden  v.  Jaekion^  I  Atk. 
fm.    JZodb  V.  jLe^Aton,  1  Salk.  310.    1  Ld.  Raym.  589.    Hob.  199. 

(e)  Per  Boiler,  J.  3  T.  R.  689.    See  2  Stra.  732. 

(d)  Ervingy.  Fefor«,3  T.  R.  685.  £%etei  v.  ffaWu^l  Wils. 
259.    €%a26ner  V.  CMbfier,  cited  ibid 
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gS2  EXECUTORS,  &e.--FALS£  PRETENCES. 

TAR'S       inquiry,  or  nU  dehet^  or  not  guilty,  or  non  devoHavU  to  an 
IT.         action  of  debt  against  him,  suggesting  a  devastavit^  he  can- 
not give  in  evidence  the  want  of  assists  (e) ;  nor  can  he  do 


« 


Noadevaita-   80  upon  a  writ  of  inquiry  after  judgment  oy  de&ult  in  the 
^'^*  original  action  (f) ;  nor  would  a  previous  judgment  be 

evidence  for  him  (g)j  for  allbough  under  the  issue  of  nan 
devastavit  the  defendant  ntu^  give  in  evidence  any  matter 
which  would  have  been  a  discharge  to  him  under  the  plea 
otplene  administravit  (A),  yet  under  the  latter  plea  the  for- 
mer judgment  would  not  be  evidence. 

On  issue  taken  on  the  plea  of  ntm  detmet  to  an  action  of 
debt,  suggesting  a  devastavit^  the  issue  is  on  the  defendant, 
the  judgment  being  conclusive  as  to  assets  (t). 

A  promise  by  an  executor  to  pay  a  debt  of  the  testator, 
where  there  are  no  assets,  is  a  mere  riudum  pactum  (Jr),even 
563  although  he  has  given  a  written  promise  (/) ;  *  but  assusnp^ 
sit  will  lie  against  an  executor  (Hi  a  promise  made  by  the 
testatrix  to  pay  a  debt  for  which  she  gave  her  bond  during 
coverture  (m). 

After  the  executor's  assent  to  a  legacy  of  a  specific  chat- 
tel, an  action  lies  against  him  to  secover  it.  The  proof  of 
title  will  be  similar  to  that  already  stated  in  the  action  of 
ejectment  (n) ;  if  the  plaintiff  bring  tiover  he  should  prove 
a  demand,  and  refusal,  subsequent  to  the  assent,  and  be- 
fore the  commencement  of  the  action. 

False  Pbetences. 

It  is  necessary  to  prove  My  1st,  The  pretence  as  laid  in 

the  indictment ;   2dly,  Its  misity ;  3dly,  The  obtaining  the 

goods  or  money  as  alleged  ;  4thly,  B^  means  of  the  fidse 

pretence ;  5thly,  With  the  intent  specified. 

Pttorofdftt  Ist.  It  is  not  essential  to  prove  that  the  prisoner  used 

t9h9  pntcBM.  the  very  words  which  constitute  the  false  pretence,  as  al- 

(e)3T.R.e9S.    1  WiU.  Saund. 319, c. 

(P  ,Trea  V.  Edwards,  e  Mod,  dOS.    2Str.  1075. 

(g)  Rock  y.  Lotion,  1  Ld.  Raym.  591. 

(K)  Per  Gould,  J.    Rstk  y.  Layton,  1  Ld.  Raym.  59t. 

(i)  Hope  y.  Bague,  3  East,  d. 

fit;5T.R.6.    [Yelv.  11,  note  (2).] 

(I)  Rcmn  y.  Hughes,  7  T.  R.  350.  n.    See  Parker  v.  Baylts,  3  B. 

d»p.7a 

(m)  Lee  v.  Muggridge,  5  Tattnt.d6. 

(n)  Supra,  519. 

(o)  Under  the  stat.  30  Geo.  II.  c.  34,  d.  1.    52  Geo.  III.  c.  64. 
S^  Stark.  Crim.  Pleadings,  tit  False  Pretences. 


FALSE  PRETENCES.  5g3 

leged  in  the  indictment,  it  is  sufficient  to  prove  acts  and       pa&t 
conduct  which  virtually  amount  to  the  fiilse  pretence  laid.         iv. 
Thus,  where  the  pretence  alleged  was  that  the  prisoner 


pretended  that  a  paper  produced  to  the  prosecutor  wpts  a  Proof  of  tho 
true  paper,  and  that  it  had  been  sign^  by  W.  S.  It  ap-  pntenor, 
peared  that  in  (act  the  prisoner,  when  he  offered  the  paper, 
(which  was  in  the  form  of  a  promissory  note  for  ten  shil- 
lings and  sixpence,  and  resembling  those  which  were  sen- 
ersuly  circulated  in  the  neighbourhood  on  the  credit  oifV', 
5.)  made  no  representation  whatsoever  j  but  the  *  learned  «  5^4 
judge  (p)  was  of  opinion  that  the  offering  the  note  as  ge* 
nuine  was  equivalent  to  a  representation  that  it  was  so,  and 
the  twelve  judges  all  held  afterwards  that  the  conviction 
was  right  (q). 

The  proof  of  the  pretence  must  correspond  with  the  al> 
legations  in  the  indictment.  An  allegation  that  the  de- 
fendant pretended  that  he  had  paid  a  sum  of  money  into 
the  Bank  of  England  is  not  supported  by  proof  that  he  said 
that  the  money  nad  been  paid  into  the  Bank  (r).  Where 
several  act  in  concert,  the  pretence  conveyed  by  the  words 
of  one,  in  the  presence  of  the  rest,  will  support  an  allega- 
tion of  a  false  pretence  by  all  (5). 

2dly.  The  proof  cithe  falsity  of  the  pretence  must  of 
course  correspond  with  the  allegations. 

3dly.  The  obtaining  the  money  or  goods. — ^This  offence  Proof  of  eb* 
borders  frequently  very  close  upon  felony,  for  if  the  pro-  tainingi  frci 
perty  be  obtained  with  intent  to  defraud  the  owner,  the 
only  criterion  for  judging  of  the  nature  of  the  offence  is  * 

this,  whether  the  owner  divested  himself  wholly  of  the  pro* 
perty  by  the  delivery,  or  merely  parted  with  it  for  a  tem- 
porary purpose.  If  .4.  animo  furandi  pretend  to  B.  the 
owner  of  a  norse,  that  he  has  been  sent  for  it  by  C,  who 
requested  to  borrow  it,  and  .4.,  by  this  mean  obtain  the 
horse,  and  sell  it,  he  is  guilty  of  larpeny,  and  in  such  case 
cannot,  it  seems,  be  indicted  f<^  obtaining  the  horse  by 
false  pretences ;  but  \iA.  in  such  case,  and  with  the  like 
intention,  were  to  obtain  from  B.  a  sum  of  money  on  pre- 
tence that  C.  wanted  to  borrow  it,  and  would  repay  it  an- 

(p)  Graham,  B. 

(q)  Frteth^B  case,  Stafibrd  Lent.  Ass.  1807.  Russel,  1S92.  See 
also  Stor}ffi  case,  ibid. 

(r)  Rex  V.  PlesUWf  1  Camp.  494,  Cor.  Ld.  Ellenborough. 

($)  Young  V.  The  KUng,  3  T.  R.  96.  It  is  not  necessary  to  prove 
that  the  whole  pretence  as  set  out  on  the  indictment  is  false,  for 
part  may  be  true,  and  part  false,  even  althouffh  the  whole  be  al* 
leged  to  be  fidse.  See  the  observations  of  the  Judges  in  R,  v.  Per^ 
rolf,  2  M.  &  S.  379. 
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ttining,  ftc. 


Own6r8hip» 


FAmr       other  time,  the  oflbaoe  wcmldaot  amocHit  to  felony ;  (^tbe 
IT.        distinctioD  is,  that  in  the  one  case  the  owner  meant  to  part 
,  *  entirely  with  the  whole  property,  in  the  other  with  the 

*  565  temporary  poBSesfiiiMi  only.  If  on  an  indictment  for  the 
Proof  of  Ob-  misdemeanor  the  oflfimee  appeared  to  be  felony,  the  prison- 
er would  be  entitled  to  an  acquittal,  for  otherwise  he 
might  be  punished  twice  for  the  same  offence,  for  he  could 
not  afterwards  plead  his  conviction  in  bar  of  an  indictment 
for  felonT. 

An  allegaticm  that  the  prisoner  obtained  fioom  A.^  the 
servant  of  B.,  three  shilliiatts  of  the  monies  of  H.,  by  &lse- 
ly  pretending  that  nine  shiuings  were  due  for  the  carriage 
of  a  parcel,  whereas  mx  shillings  only  were  due,  is  not  sup- 
ported  by  proof  that  A.  paid  we  three  shillings  out  of  mn 
own  money,  having  no  money  of  JB.'s  in  his  mmds  at  the 
time  (u),  ror  it  would  be  merely  optional  in  B.  to  reimburse 
A. ;  but  it  seems  that  if  in  sucn  case  «d.  had  had  three 
shillings  of  the  monev  of  B,  in  his  possession,  the  evidence 
would  support  the  allegation  (x). 

Where  the  prisoner  was  chars[ed  with  obtaining  money, 
and  it  appeared  that  in  feet  he  had  obtained  a  bank-note, 
it  was  held  that  it  might  be  presumed  diat  he  had  received 
the  money  at  the  bank  (y) ;  but  as  the  stat.  52  Geo.  S,  c. 
64,  specifies  bank-notes,  &c.  it  is  probaMe  that  a  variance 
would  now  be  held  fetal. 

4thly .  By  sieant  of  the  felse  pretence. — ^It  is  sufficient  to 
show  that  the  money  was  obtained  immediately  by  the 
means  and  instrumentality  of  the  felse  pretence,  although 
a  previous  conidence  subsisted  which  rendered  that  pie- 
tmce  effectual ;  as  where  an  agent,  employed  by  the  pro- 
secutor to  pay  wages  to  his  servants  every  week,  delivered 
in  a  felse  account  of  payments,  by  means  of  which  he  ob» 
tained  a  laraer  sum  than  was  due  (z). 

6thly.  The  intention  to  defraud.    See  tit  Forgery* 


BymMMOf 
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*Fii«ss  Rbtubn,  see 
Feoffment. 


-  If  the  ispue  be  feoffavit  vd  non^  and  a  deed  of  feoffinent 

(t)  CoUman^a  esse,  1  Leach,  303,  n.  a.    AMnmrn^  esse,  East^s 
P.  C.  673. 

(u)  Rex  V.  l>oii^rioM,  1  Camp.  21%  Cor.  Ld.  EUenbormigh. 

(x)  Ibid. 

(y)  HaUa^a  case,  9  8t  Tr.  7& 

(z)  tFUehOPa  case,  East's  P.  C.  890. 
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and  livery  b9  proved,  the  defendant  cannot  adduce  «?i-      9An 
dence  to  prove  that  it  was  made  by#vin  to  defraud  credi-         iv* 
tors,  for  it  ifi  a  feoffment,  and  the  coviA  ought  to  have  been  -i— »— i- 
speciaUy  pleaded ;  but  if  the  issne  had  been  seised  or  not 
seised,  the  covin  would  have  been  evidence,  for  he  remains 
seised  as  to  creditors  notwithstanding  the  feoffinent  (a). 

Fine. 

The  chirograph  of  a  fine  is  evidence  of  it,  because  the 
ehirbgrapher  is  appointed  by  the  law  to  give  out  copies  of 
the  agreements  between  the  parties  that  are  lodged  of  re- 
cord (b).  But  wlieie  the  fine  is  to  be  proved  with  procla- 
mations («),  as  it  must  be,  to  bar  a  stranger,  they  must  be 
proved  by  an  examined  copy  of  the  roll,  for  the  chirogra- 
pber  is  not  authorized  to  make  out  copies  of  the  proclama- 
tions, and  therefore  his  indorsement  on  the  back  of  the  fine 
18  not  evidence  of  them  (c/). 

A  fine  does  not  operate  until  it  has  been  executed  (e). 

*  Both  parties  and  privies  to  a  fine  are  absolutely  barred  *  567 
by  it  (/) ;  and  so  are  strangers^  who  have  at  the  time  of  le- 
vying the  fine  a  present  interest,  unless  they  interpose  their 
claim  within  five  years  after  proclamations  made  (^),  pro- 
vided they  do  not  labour  under  some  legal  impediment  {k) ; 
such  persons  have  five  years  allowed  in  which  to  prosecute 
their  claims  after  s*ich  impediments  are  removed(t).    Those 

fa)  B.  N.  P.  257.  Hob.  73.  A  feoillnent  might  be  by  lirery 
vrhhout  deed.  GKl.  L.  E.  85,  and  may  be  so  pleaded.  But  if  a  man 
plead  a  feoffment,  per/ait^  qwtre  whether  he  can  give  a  parol  feoff- 
ment  in  evidence.  Ibid,  and  2  Roll.  Abr.  672.  &mMe,  if  a  demise 
be  pleaded  by  deed,  evidence  of  a  parol  demise  is  not  admissible. 
Gilb.  L.  Ev.  86.     Vide  tuprcL^  tit.  Corporation, 

(b)  B.  N.  P.  229;  if  supra,  VoL  I.  p.  154. 

(c)  A.  fine  without  proclamations  makes  a  discontinuance,  but 
does  not  bar  the  estatctail.  Com.  Dig.  tit.  Fine,  G.  1.  And  see 
27  Edw.  I. ;  the  stat  4  Hen.  VII.  c.  24  ;  31  Bliz.  2 ;  2  And.  109. 

(d)  ChMe  V.  Pwnd,  B.  N.  P.  !229.  Men's  case,  13  Gar.  I.  Clayt. 
51. 

(e)  Plowd.  357,  b.  It  may  be  executed  either  by  entry  or  by 
w^  (West,  Symb.  85.  Com.  Dig.  JSxeeniion,  A.  6) ;  by  writ  of  ibo- 
herefadas  nitinam  within  the  year,  or  seire/aeia$  aifterwsrds.  Ibid, 
and  Com.  Dig.  Kne,  E.  15. 

If)  2  Inst.  516.  Com.  Dig.  Fine,  I.  And  privies  to  a  fine  are 
those  who  claim  under  the  parties  by  any  right  of  blood,  or  other 
right  of  representation.    3  Uo.  87.    2  BL  Comm.  355. 

(g)  See  the  sut.  4  Hen.  VII.  c.  24. 

(h)  Coverture,  infancy,  imprisimmeat,  inssaity,  and  absence  be- 
yond sea. 

H  8tat.  4  Hen.  Vn.  e.  24. 
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PART       whose  rights  accrue  after  the  levying  the  fine  and  procla- 
IT.         mations  made,  origii^ing  in  some  cause  anterior  to  the 
,..1,.^.....  fine,  must  prosecute  their  rights  within  five  years  after  the 
time  when  such  rights  accnio  {k).     But  as  against  one  who 
has  no  seisin  of  the  estate,  even  although  he  has  a  chattel 
interest  in  it,  aib  a  term  for  years  (/),  the  levying  a  fine  ope- 
rates nothing,  but  may  be  defeated  under  the  plea  thai  a 
partes  finis  nthU  habuerunt  (m).     The  payment  of  rent  by  the 
tenant  in  possession  to  the  conusor  of  the  fine  i^  prima  faciR 
evidence  of  the  seisin  of  the  latter  (n) ;  but  the  mere  re- 
ceipt of  rent  by  a  stranger  to  the  legal  title  is  not  suffi- 
cient (o).     Proof  that  a  writ  of  possession,  after  a  recoveiy 
in  ejectment  was  executed  on  the  evening  of  the  6th  of 
*  568  November,  *  the  first  day  of  term,  by  the  entry  of  the  offi- 
cer on  the  land,  and  his  claiming  it  for  the  cognizor,  al- 
though the  possession  of  the  tenant  who  afterwards  paid 
rent  to  the  cognizor  was  not  actually  changed,  was  heU  to 
be  evidence  of  a  seisin  to  support  a  fine  levied  on  the  8th 
of  November,  but  relating  to  the  6th  (;i);  and  it  seems 
that  the  receipt  of  rent  after  a  fine  has  be^n  levied  for  a 
period  antecedent  to  the  fine,  is  prima  facie  evidence  of  the 
cognizor's  possession  of  the  premises  during  the  time  for 
which  rent  was  received  (q). 

Foreign  Law. 

The  existence  of  a  foreign  law  or  custom  is  to  be  prov- 
ed as  a  matter  of  ftict,  by  evidence  to  show  what  the  law 
or  custom  is ;  and  the  Court  will  not  presume  that  the  law, 
even  of  Scotland,  agrees  with  that  of  England  upon  any 

(k)  4  Hen.  VII.  c.  24.  When  once  the  five  years  have  begun  to 
run,  they  go  on,  notwithstanding  any  subsefjuent  di^abilitv.  Doe 
v.  Jonts^  4  T.  R.  300.  But  if  a  person  labour  under  several  impe- 
diments, he  shall  have  ^ye  years  after  the  last  impediment  remov- 
ed.   1  Lev.  215.     Plowd.  375,  a.     [Ballentine,  Chap.  III.] 

(I)  5  Co.  124.    Hardr.  401. 

(m)  Hob.  334. — Except  as  against  parties  or  privies.  A  fine  le- 
vied by  a  mortgagor  in  fee,  who  remains  in  possession  after  the  day 
of  payment,  is  a  nullity,  for  he  has  no  freehold.  In  order  to  con- 
stitute a  title  by  disseisin  there  must  be  a  wrongful  entry.  HaU  v. 
Dot  and  SurUeSt  5  B.  &  A.  687 ;  and  see  Doe  v.  PerkinSf  3  M.  &  S. 
271.  SmarUt  v.  WiUiams,  1  Salk.  245.  Rowt  v.  Powtr ;  2  N.  R.  I. 
1  East,  575. 

(n)  Dot  d.  Foster  v.  WtUiams,  Cowp.  621.    11  East,  495, 

(o)  B.  N.  P.  104 ;  suproy  tit.  Ejectment,  507. 

(p)  Doe  d.  Osbom  v.  Spencer^  11  East,  495. 

(q)  Ibid,  per  Ld.  EUenborough. 
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particular  point  (r) ;  and  it  is  clear,  that  the  written  law  of      part 
a  foreign  country  must  be  proved  by  documents  properly         it. 
authenticated,  and  not  by  parol  (<).     And  in  one  mstance  ' 

it  has  been  held  (o  that  the  unwritten  law  of  a  foreign 
country  must  also  *  be  so  proved  (u)  (I  .  Before  an  instru-  *  669 
ment  made  in  a  foreign  country  can  be  admitted  in  evi- 
dence which  derives  a  legal  effect  and  operation  from  the 
law  of  that  country,  the  existence  of  the  law  itself  must  be 
proved  by  witnesses  {x)  (2).     An  instrument  purporting  to 

^  (r)  And  therefore,  where  the  plaintifT's  cause  of  action  in  assump' 
«it  arose  in  Scotland,  Ld.  Eldon  held  that  the  defen^nt  was  hound 
to  prove  that  the  defence  of  infancy  was  available  by  the  law  of 
Scotland.    Male  v.  Roberts,  3  Esp.  C.  163. 

(9)  CUgg  v.  Levy,  3  Camp.  166,  [and  Mr.  Howe's  note.]  As  to 
impeach  the  validity  uf  an  agreement.  Ibid,  and  MiUar  v.  Hein* 
Wcc,  4  Camp.  155.*  [T\Ubot  v.  Seeman^  1  Cranch,  38.  Church  v. 
Mubbart,  2  Cranch,  187.] 

(i)  In  the  case  of  BoehUinck  v.  Inglis,  (3  East,  380),  evidence  was 
admitted  of  one  of  the  mercantile  navigation  laws  of  Russia,  and 
also  of  a  documentary  opinion  of  the  Judges  of  the  Custom-house 
Court  of  St.  Petersburgh,  on  the  effect  and  operation  of  that  law, 
signed  by  the  presiding  Judges  of  that  Court ;  and  a  question  on  a 
special  cas  was  reserved  for  the  opinion  of  the  Court  of  K.  B.  up- 
on the  .1  missibility  of  the  latter  document ;  but  the  Court  gave  no 
opinion. 

fu)  Boehainek  v.  Schneider,  3  Esp.  C.  58,  per  Ld.  Kenyon,  C.  J. 

(x)  Goner  v.  Lady  Laneaborough,  Peake's  C.  17,  Cor.  Ld.  Ken- 
yon. If  an  action  be  brought  on  a  contract,  made  in  a  country 
where  the  liability  of  the  defendant  differs  from  his  liability  in  this 
country,  it  Ues  on  the  defendant  to  show  it.  Brown  v.  Grace,  1  D. 
&  R.  41.     [See  Le  RoySfal,  v.  Crouminshield,  2  Mason's  Rep.  151.] 

If  a  defendant  justify  an  arrest  in  a  foreign  country,  qu,  whether 
it  be  not  incumbent  on  him  to  prove  that  it  was  justifiable  accord- 
ing to  the  law  of  that  country.  Mure  v.  Kaye,  4  Taunt.  34.  See 
Jwatyn  v.  Fabrigas,  Cowp.  174.  In  order  to  prove  the  written  law 
of  a  foreign  country,  it  seems  that  an  examined  copy  of  the  original 
law  ought  to  be  produced.  In  Ficton^s  case,  24  Howell's  St.  Tr. 
494,  Lord  Eilenborough  said,  "  In  order  to  prove  the  written  law  • 

of  any  nation,  a  copy  of  that  law  should  be  produced.    If  I  were  • 

sitting  at  Guildhall,  and  proof  of  foreign  regulations  was  necessary, 
I  should  require  an  authenticated  copy  of  those  regulations." 

On  a  question  as  to  the  law  of  Jewish  marriages.  Lord  Stowell 
directed  questions  to  be  addressed  to  the  tribunal  of  the  Bethdin, 
and  the  answers  were  received  and  acted  upon  in  analogy  to  the 
practice  of  the  Court  of  Chancery,  where  the  law  of  a  foreign  coun- 


(1)  {If  foreign  laws  respecting  trade  be  not  positively  shown  to 
have  been  in  writing  as  puolic  e£ct8or  statutes,  they  may  be  prov- 
ed by  parol  testimony.  Livingston  v.  Maryland  insuranee  Co.  6 
Cranch,  274.] 

(2)  [The  public  laws  of  a  foreign  nation,  on  a  subject  of  common 
concern  to  aU  nations,  promulgated  in  the  United  States,  by  the 
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be  a  divorce  mider  the  seal  of  the  Syaagogne  at  Le^iom 
is  not  admissible  to  prove  sucti  divorce,  unless  tJw  law  of 
.  the  country  be  proviously  established  (y). 

FOROE&T. 

It  is  necessary  to  prove : — 1st.  A  making  within  the 
coun^ ; — ^2ndly,  That  it  was  a  false  mafcmg  in  law  and  in 
fiict ; — 3dly ,  Of  the  particular  instrument  set  forth ; — 4thfy, 
With  intent  to  defraud,  dLC. 

It  is  essential  in  the  first  place  to  connect  the  prisoner 
with  the  inurnment  alleged  to  be  forged,  as  by  evidence  of 
his  having  uttered  or  published  it,  or  of  its  being  found  in 
his  possession  {v). 

It  is  seldom  that  direct  evidence  can  be  given  of  the&ct 
of  forgery.  In  the  case  of  negotiable  securities  the  evi- 
dence is  usually  applied  to  the  uttering  rather  than  to  the 

try  18  received,  not  on  oath,  bat  on  a  reliance  on  the  honour  and 
inteffritr  of  the  professorpof  that  hiw ;  and  further  information  was 
received  on  the  depositiona  of  persona  conversant  in  that  law.  Un- 
do T.  BeUsariOi  1  Haggard,  216. 

fy)  Ibid.  And  see  .Vure  v.  KtPfe,  4  Taunt.  34.  Burrows  v.  Je^ 
iiUnOi  3  Str.  733.  FSremouU  v.  Dcdirej  1  P.  Wms.  429.  F\iauberi  v. 
Turif  1  Brown's  P.  C.  38.  As  to  proof  of  an  Irish  stat.  vide  Vol.  L 
p.  164. 

(«)  Evidence  of  a  defiveij  of  a  forged  bank  note  by  wtf .  to  B.  in 
order  that  B.  may  put  it  on,  is  a  disposing  and  putting  away  by  t^ 
within  the  statute  15  G.  2.  c.  la    A.  v.  Pofaier,  1  N.  R.  9& 

national  executive,  may  be  read  in  evidence  in  the  courts  of  the  U. 
States,  without  further  authentication  or  proof  T^alM  v.  Seeman^ 
1  Cranch,  38. 

It  is  said  by  Washington,  J.  that  the  vnritten  or  statute  laws  of 
foreign  countries  must  be  proved  by  the  laws  themselves,  if  they  can 
he  ^cured ;  if  not,  inferior  evidence  of  them  may  be  received :  Un- 
written laws  or  usages  may  be  proved  by  parol  evidence,  and  when 
proved,  it  is  for  the  court  to  construe  them,  and  decide  upon  their 
effect.  Constqtiay.  WtUingsSfol,  1  Peters'  Rep.  229.  See  also 
Seton  V.  Delaware  Aw,  Co,  Circuit  Court,  April  1806,  and  Bohnuon" 
V.  Clij^d,  Circuit  Court,  April  1807.  Wharton's  Digest,  229. 

In  Muenny  v.  Clarkaon^  1  Johns.  385,  it  was  held  that  foreign  sta- 
tutes cannot  be  proved  by  parol ;  but  that  the  common  law  of  a  :fo- 
reign  country  may  be  shown  by  the  testimony  of  intelligent  wit- 
nesses of  that  country.  See  also  WoodJbridge  v.  jfiufin,  2  IVIerVi 
Rep.367.    JFHCfc  V.  >S^9ra^ 

3  Johns.  105,  the  confession  of  the  defendant  that  he  had  canied 
goods  contraband  by  the  laws  of  6.  Britain,  was  held  to  be  mli- 
cient  evidence  of  tlie  law  of  that  country,  in  an  action  finr  potth^ 
prohibited  goods  on  board  a  vessel  bound  thither,  in  oonsequenca 
of  which  the  vessel  was  seised,  and  the  owner  (the  plaintiff)  put  to 
expense  in  proeuring  her  release.] 
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fiirguig,  although  both  are  utuaUy  charged.    Where  the       VABt 
instniinent  is  not  of  a  negotiable  nature,  as  in  the  case  of        it. 
a  bond  or  will,  after  prMf  that  die  instrument  has  been  «.•««.«.». 
forged  by  some  one,  a  strong  presumption  necessarily  aris» 
es  against  the  paxty  in  whose  fiivour  the  forgery  is  made^ 
or  wno  has  the  possession  of  it,  and  seeks  to  derive  benefit 
from  it.    Evidence  that  the  instnunent  so  proved  to  have 
been  forged  is  *  in  the  hand-writing  of  the  prisoner,  must)  *  570 
if  anexphined,  necessarily  be  strong  evidence  of  gnilt  (z). 

Compariscm  of  hands  is  not  evidence  to  pfove  the  foige^ 
ry }  but,  as  will  be  seen,  persons  of  skill  may  be  admitted 
to  sive  their  opinion,  whether  the  particular  hand-writing 
on  die  forged  instrument  is  natural  and  genuine,  or  feign* 
ed  and  imitated ;  because,  as  it  is  said,  a  judgment  may  be 
Ibrmed  upon  such  points  by  habit  and  experience  (a).  (3o 
where  the  question  is,  whether  a  seal  has  been  forged,  en* 
gtmvers  of  seals  may  testify  as  to  the  diflference  between  a 

fsnuine  impression  and  the  one  alleged  to  be  fidse  (()•    ^ 
roof  must  also  be  given  that  the  offence  was  committed  ^j^jo  J^ 
within  the  county.    The  bare  feet  of  finding  the  Ibr^  in«  county, 
stmment  in  the  county  where  the  party  who  fi>rged  it  was 
at  the  time,  is  not  prima  faeie  evidence  that  be  forced  it  in 
that  county.  ^^Brown  bein^  an  accomplice  of  Panes,  who 
bad  forged  a  note,  otteredit  in  Middlesex,  in  the  absence 
of  Parkes,  who  was  apprehmided  in  the  same  coimty,  with 
forty  similar  notes  in  his  possession,  dated  Ringhton,  Salop, 
and  a  majority  of  the  Judges  held,  that  there  was  no  evi* 
dence  of  tiie  commission  of  the  forgery  in  Middlesex  (e). 
In  Crocker^s  case,  the  prisoner  beins  indicted  in  the  coun* 
ty  of  Wilts,  it  appeared  that  whilst  he  was  in  London,  his 
lodffings  in  Wiltshire  were  searched  in  the  presence  of  his 
wife,  and  in  a  pocket-book  (in  which  his  name  had  been 
written  by  himself)  the  note  in  question  was  found,  bear- 
ing date  more  than  two  months  before,  at  *  which  time  he  *  571 
was  in  another  county  ;  the  prisoner  was  convicted,  but 
afterwards  received  a  pardon,,  on  the  ground  (as  haa  been 
stated)  that  a  majority  of  the  lodges  were  of  opinion  that 

(z)SeeR.  v.  Parkes  if  Brawn,  Easfb  P.  C.  M4. 

(a)  See  tit.  Hand-writing.  Cory  v.  PiUf  Peake's  Ev.  Appen. 
Izxzv.    R.  v.  Caior,  4  Esp.  C.  117. 

(b)  By  Ld.  Mansfieki,C.J.in  IVitttsf  v. Chadj  cited  Ruseel,  1509: 
and  PhilL  on  Ev.  927. 

(c)  R.  V.  Parkes  (•  Brotmh  ^  East's  P.  C.  993.  infra  579. 
vol,.  II.  6J? 
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PABT      &lie  imlfuiiifiiit  in  the  name  of  another,  whether  the  pri- 
IV.        aoner  assumes  to  be  that  other,  being  a  real  person,  or  does 
not,  ift  a  forsery  (f).    And  also,  that  the  nuduns  of  an  in* 


FftiM  BuUkittf .  siniment  in  the  name  of  anon-existing  person  is  mrgeiy  (/), 
although  the  name  be  assumed  b]^  the  party  at  the  tone  mr 
the  purpose  of  fraud,  and  to  avoid  detection,  and  the  ere* 
*  574  dit  be  given  to  the  person  and  *  not  to  the  instrunHBOl  («), 
and  almough  no  additional  credit  be  obtained  by  the  fiuse 
name  {x^ 

In  A%ckk$\  case,  where  the  prisoner  dxew  a  bill  in  the 

name  of  John  Mason,  No.  4  Argyle-street,  Oxford-road, 

and  it  appeared  that  the  prisoner  had  assumed  the  name 

(the  residence  being  correct)  a  month  before,  considerable 

^  doubt  seems  to  have  been  entertained  by  the  Judges  on  the 

3{uestion,  whether  this  amounted  to  forgery,  although  the 
ury  found  that  the  name  had  been  assumed  for  the  pur- 
pose of  that  verjr  fraud  (v).  This  finding  seems,  however, 
to  decide  the  pomt ;  if  the  lodgings  had  been  taken,  and 
die  name  assumed,  but  one  hour  Mfore  the  making  of  the 
instrument,  there  would  have  been  no  room  for  doubt,  and 
the  lapse  of  a  month  can  mak/e  no  difference,  for  it  is  still 
one  act  of  contrivance  for  the  purpose  of  fraud.  The  con- 
tinued residence  and  use  of  the  name  might  indeed  be  eoi- 

f9)  Dufifi's  ease,  £ast%  P.  C.  966 ;  Yhere  the  prooner  assumed 
tke  name  ef  Mary  Wallace,  a  real  person,  and  signed  a  note  in  the 
Qsme  of  the  latter,  in  the  presence  of  the  prosecutor.  HwiyidtPs 
case,  RuBsel,  14^  Ev.  CoU.  St.  Vol.  6,  p.  580 ;  where  the  prison- 
er pretended  to  be  the  Hoi^  Augustus  Hope,  and  drew  the  biU  in 
ipMStioa  in  his  name. 

(i)  LewU^B  case.  Post.  106 ;  where  the  prisoner  Ibrged  a  power  of 
attorney  in  the  name  of  Elizabeth  Tingle  (a  non-existing  person), 
administratrix  of  her  ihther,  R.  Tingle,  a  seaman.  BottoMPn  case, 
Bast's  P.  C.  958.  Lea^b,  83 ;  where  the  prisoner  indorsed  the 
name  of  Banks  (a  non-existing  person)  on  a  genuine  bilL  Lociketfs 
case,  East's  P.  C.  940 ;  where  the  prisoner  made*  an  order  on  a 
banher  in  the  name  of  a  fictitious  person,  purporting  to  be  made  by 
one  who  kept  cash  there. 

(u)  ShtppanTs  case.  East's  P.  C.  967.  1  Leach,  296 ;  where  the 
prisoner  obtained  goods  at  a  silversmith's  in  the  name  of  Turners 
and  ffave  a  draft  in  that  name ;  and  where  the  prosecutor  swore 
tbat  he  gave  credit  to  the  prisoner,  and  not  to  the  draft. 

(x)  TaJVn  case.  East's  P.  C.  959.  The  bill,  with  a  general  in- 
dotnement  upon  it,  had  been  stolen,  and  on  offoring  it  to  be  dis- 
coumted  at  a  banker's^  being  required  to  indorse  it,  the  pnBoner» 
Edward  Taft,  wrote  upon  it  the  name  of  John  WiUisais.  Tfo/Un's 
ease,  East's  P.  C.  960 ;  where  the  prisoner  having  unduly  obtamed 
a  bin  of  exchange,  obtained  payment  from  the  drawee,  and  indors- 
ed a  reoaipt  on  the  biU  in  the  name  efWilhaa  Wilson  (a  fielitioas 
psvaon),  held  to  be  forgery*  Buller.  J.  duUkml^n 

fy)  East's  P.  C.  969. 970.    6  Ev.  St.  580.    Eu8Mi»  1436. 
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denee  to  a  Jory  that  the  prifioimr  was,  for  legal  purpoaei,       fast 
the  person  he  aasumed  to  be  in  making  the  instrument,  but         it. 
its  ^ed  is  defeated  by  their  finding  Uiat  this  was  for  the  «««.m«mi» 
purjpose  of  committing  the  fraud,  m  other  words,  it  is  a  rate  naUDs. 
finding  that  he  was  not  the  person  in  whose  name  the  note 
was  drawn. 

Where  the  prisoner  has  signed  a  bill  of  exchange,  or 
other  instrument,  in  a  name  which  he  has  aflsumed,  *  and  *  575 
which  he  alleges  to  be  his  own  name,  it  is  a  question  of 
fact  for  the  consideration  of  the  Jury  whether  (although 
the  name  be  not  strictly  his  own),  he  has  habitually  used 
it,  and  become  known  b^  it,  or  whether  he  has  assumed  it 
for  the  purpose  of  c<Hnmitting  the  particular  fraud.  If  he 
has  acquired  the  name  which  he  has  used,  by  habit  and 
reputation,  so  that  he  is  known  and  recognized  by  U,  he  is 
not  guilty  of  a  false  making  in  the  use  of  it ;  but  if  he  haa 
adopted  and  assumed  it  for  the  very  purpose  of  committing 
the  fraud,  it  is  but  part  of  the  contrivance  itself,  and  there* 
fore  can  afford  no  defence  to  the  charae  of  forgery ;  it  can 
make  no  difference  in  such  case,  whether  the  name  was 
assumed  immediately  before  and  preparatory  to  the  perpe* 
tration  of  the- crime,  or  some  time  before  (z). 

It  is  esseptial  to  prove  the  felsity  of  the  instrument,  ei«  PaiM  maUns 
ther  by  showing  that  the  writing  is  not  that  of  the  *  person  ^  ^^J^' 
by  whom  it  purports  to  have  been  made,  or  by  showing     ^ '^ 
that  no  iruch  person  exists ;  in  the  former  instance,  it  is  ne- 
cessary, in  the  first  place,  to  identify  the  person  whose 

(z)  Where  the  prisoner,  Samuel  Whiley,  drew  a  hill  in  the  name 
of  Samuel  MUward^  to  pay  for  goods  ordered  by  him  of  the  prose- 
cutor at  Bath,  seven  or  eight  days  before  in  the  same  name,  and  it 
appeared  that  on  the  day  before  he  ordered  the  goods  he  put  a 
brasa  plate  with  the  name  of  Milwara  on  his  door  at  Bath,  (where 
he  had  tived  for  about  a  month  previous  to  the  transactioa)^  the 
prosecutor  stated  that  he  took  the  draft  on  the  credit  of  the  prison- 
er whom  he  did  not  know.  The  learned  Judffe  left  it  to  the  Jury 
to  say,  whether  the  prisoner  had  not  assumed  toe  name  MSward  in 
the  purchase  of  the  goods  and  delirerv  of  the  draft,  in  order  to  de- 
fraud the  prosecutor,  and  they  found  in  the  affirmative ;  and  the 
Judges  afterwjurds  held,  diat  fraud  having  been  found  by  the  Jury, 
the  conviction  was  right.  ( WhXIx^^  case,  Cor.  Thomson,  B.*  Som- 
wsetshire  6p.  Ass.  l^^and  afterwards  by  the  Judges,  Russel, 
1490).  So  where  the  prisoner  Francis  made  an  order  on  a  banker 
fbr  the  payment  of  money  in  the  name  of  Cookt^  it  was  proved  that 
the  prisoner's  real  name  was  Francis,  although  he  had  occasionally 
assumed  other  names ;  it  was  left  to  the  Jury,  whether,  in  the  par- 
ticular instance,  the  prisoner  had  assumed  the  name  for  the  pur- 
pose of  fraud,  and  the  Jury,  findinjr  the  fact,  the  Judses  held  diat 
the  conviction  was  right.  (JR.  ▼•  jmftfii,  ¥xm^  1410) ;  ibor  of  the 
Judges  were  absent. 
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PABT       hand-writing  is  afterwardU  to  be  negatived,  with  the  peiaon 
IT.         whose  instniment  the  prisoner  meant  to  imitate. 

In  Spontonby^s  ease  (a),  the  prosecution  for  forging  an 


ValM  nakiiig  indorsement  by  William  Pearce,  the  payee  of  U  genuine 
•Bfact.  bill,  failed,  because  Davis  the  drawer  was  not  c wed  to 

prove  that  the  William  Pearce,  whose  signature  was  nega- 
tived, was  the  real  payee  of  the  bill. 

If  the  de8cripti<Hi  on  the  &ce  of  the  bill  apply  to  several 
persons,  the  signatures  of  all  must  be  negatived.. 

It  may  be  proved  by  circumstances,  that  the  prisoner 
meant  to  simulate  the  writing  of  a  particular  person. 

Where  the  bill  purported  to  have  been  drawn  by  An- 
drew Holme,  payable  to  John  Sowerby,  and  the  prisoner, 
on  negotiating  the  bill,  stated  that  Jolm  Sowerby,  the  in- 
dorsee, was  the  son  of  John  Sowerby,  of  Liverpool,  a 
cheesemonger,  the  fiaither  was  examined  as  a  witness,  and 
proved  that  there  was  no  other  person  but  his  son  in  Liv- 
erpool to  whom  the  description  given  by  the  prisoner,  ap- 
plied, and  also  prQved  that  the  indorsement  Imd  not  been 
written  by  his  son.  It  was  objected,  that  Andrew  Holme, 
the  drawer,  ought  to  have  been  called  in  order  to  prove 
who  the  payee  really  was,  but  it  was  held  to  be  a  sufficient 
*  577  answer,  *that  the  prisoner  had  acknowledged  that  the  sig- 
nature of  Andrew  Hobne  (his  uncle)  was  a  forgery  (b). 

*On  an  indictment  for  personating  the  proprietor  oi  stock, 
and  forging  his  signature,  the  latter  was  admitted  to  prove 
•  facts  tending  to  snow  that  he  was  the  party  personated  (g). 
Rroef  of  de-         3.  Proof  must  be  given  of  those  averments  which  aiene- 
m«fiiir  *'*'"  cessarily  introduced  upon  the  record,  to  show  that  the  forg- 
ed instrument  was  of  the  description  of  those  the  forgery  of 
which  is  prohibited  by  the  statute,  as  that  it  was  a  bond, 
will,  or  receipt.    Thus  where  the  indictment  is  for  forging 
a  receipt  for  money  on  a  navy-bill,  evidence  is  requ^ite  to 

'      •  1 

(a)  Leach,  374,  Ck>r.  Adair,  Seij.  Some  evidence  of  identity  was 
certainly  requisite,  but  it  seems  to  be  very  doubtful  whetfa^  it 
would,  as  laid  down  in  the  above  case,  be  essential  to  call  thedi^w- 
er  as  the  best  witness  of  the  fact.  It  was  there  held,  that  the 
fact,  that  the  William  Pearce  produced  as  %  witness,' was  intimate 
with  the  drawer,  and  had  received  a  lette^^m  him,  signifying  that 
such  a  bill  had  been  remitted  to  him,  and  directing  the  application, 
was  not  sufficient  evidence  of  identity.      Tamen  qu. 

On  an  indictment  for  uttering  a  forged  acceptance,  purporting  to 
be  the  acceptance  of  W.  &  Ck>.  No.  3,  Birchin  Lane,  it  is  not  suffi- 
dent  to  prove  that  is  not  the  acceptance  of  W.  &  Co.  No.  tiO,  Bir* 
chin  Lane,  R,  v.  WaUs,  3  B.  &  B.  197. 

(h)  DofOMt^s  case.  East's  P.  C.  977. 

(c)  Parr's  case,  East's  P.  C.  9JW, 
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show,  as  averred,  that  the  signature  of  the  party  upon  the 
bill  operates  as  a  receipt  {d). 

In  WaWa  case  (e),  on  an  indictment  for  forging  a  will  of  .............^ 

lands,  where  the  will  set  forth  purpoxted  to  have  been  at-  ptoof  of  de- 
tested by  two  witnesses  only,  the  Judges  held  that  thepri-  icripav*  atef- 
soner  bad  been  improperly  convicted  for  want  of  evidence  '°^°^* 
at  the  trial  to  show  what  estate  the  supposed  testator  had 
in  the  lands  so  devised,  since  in  the  absence  of  such  proof 
it  was  to  be  presumed  that  the  estate  was  freehold. 

Where  the  indictment  alleged  that  a  bill  of  exchange 
had  been  signed  by  H.  Hutchinson,  and  it  appeared  that 
the  signature  was  a  forgery,  it  was  held  that  the  variance 
was  fiital  (/). 

It  seems  to  be  a  general  rule,  that  if  the  forced  instru- 
ment appear  on  the  &ce  of  it  to  be  valid  as  £e  *  instru-  *  578 
ment  which  it  is  alleged  to  be,  an  indictment  lie^  for  forg- 
ing it;  although  from  some  collateral  &ct  the  instrument, 
if  genuine,  would  not  have  been  available  ;  but  that  it  ts 
otherwise  where  the  defect  appears  on  the  fiice  of  the  in- 
strument itself  Thus  an  indictment  is  maintainable  for 
forging  a  conveyance',  although  the  estate  may  be  describ- 
ed by  a  wrong  name  (A) ;  for  forcing  a  will,  although  the 
supposed  testator  be  still  Uving  (t),  or  be  described  m  the 
forced  will  by  a  wrong  christian  name  {k) ;  or  for  forging 
a  bill  of  exchange,  or  other  instrument,  on  paper  not  stamp- 
ed (Q,  although  no  stamp  could  legally  be  impressed  upoa 
the  instrument  after  it  was  made ;  consequently  such  an 
instrument  is  admissible  in  evidence  on  an  indictment  for 
forgery,  although  unstamped  (m).  And  in  general,  no  evi- 
dence of  collateral  facts  is  available  in  defence  for  the  pur- 
pose of  showine  that  the  instrument  could  not,  if  genuine, 
have  been  legally  enforced. 

The  purport  of  a  writing  is  that  which  appears  on  the  pprport  vari- 


ance. 


[d)  R.  V.  iE^nter,  Leach,  711. 

(e)  East's  P.  C.  953.  Tamen  qu.  for  how  could  it  make  any  dil^ 
ference,  whether  the  supposed  testator  had  or  had  not  land^  upon 
which  the  wiU,  if  genuine,  could  operate.  Qu.  what  the  averments 
wen  in  the  indictment. 

If)  Cortina  case,  East's  P.  C.  965. 

(h)  Japhet  Crook^s  case,  Str.  901.  For  other  instances,  see  Stark. 
Crim.  Pleadings,  110, 2d  edit. 

ft)  R.  V.  JIfurpAy,  10  St.  Tr.  183.  R.  v.  Sterling,  Leach,  117. 
Ooogan^s  case,  ft  Leach,  503. 

(k)  Coogan^a  case.  East's  P.  C.  94a 

fl)  R.  V.  Hawkeiwoad,  Leach,  295.  Bast's  P.  C.  955.  jR.  v.  Mor- 
ton, ihid.    R,  V.  Recului,  ibid.  956.    R.  v.  Duvis^ihidi 

(m)  Ibid. 
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TJMt       fitce  of  it,  and  if  the  writing  whea  produced  does  not  ap* 
ly.        pear  to  be  that  which  accoraing  to  the  allegation  it  pur«* 
,  ports  to  be,  the  variance  will  be  fatal  (n),  as,  where  the  in- 

Proof  c^de-  dietment  stated  that  the  bill  purported  to  be  a  bank-note, 
icrii)ci?«  aver*  ^id  the  instrument  produced  in  evidence  was  in  the  form 
menu.  ^^^  promissory  note,  "  I  promise  to  pay,  &c.  for  Self  and 

Cixnpany  of  my  bank  in  England  (o)"  (1). 
^579-  *  If  the  instrument  given  in  evidence  correspcmd  with 
the  description  in  the  indictment,  but  is  defectively  execute 
ed  in  any  respect,  it  is  a  question  for  the  Jury  whether  it 
is  a  counterfeit  of  the  kind  of  instrument  the  forgery  of 
which  is  charged  ;  and  if  the  resemblance  be  sufficient  to 
impose  upon  persons  of  ordinary  observation,  although  per- 
sons of  experience  could  not  have  been  deceived,  it  will  be 
sufficient  to  support  the  allegation  of  forging  the  particu-. 
far  description  of  instrument,  or  a  paper  writing  purport- 
ing to  be  that  instrument  $  as  where,  on  an  indictment  for 
for^ng  a  bank-note  it  appeared  that  the  word  pounds  waa 
omittM  in  the  body  of  the  bill  (p) ;  and  there  was  no  wa- 
ter-mark on  the  paper ;  so  where  the  notes  were  so  ill  exe* 
cuted,  that  the  difference  between  t6e  felse  and  genuine 
notes  was  very  apparent  in  several  particulars,  some  per- 
sons  having  in  feet  been  deceived  by  them  (q). 

An  allegation  that  the  whole  of  an  instrument  was  forg- 
ed is  proved  by  evidence  of  an  alteration />f  a  genuine  in- 
strument for  the  purposes  of  fraud  (r). 
Intent  4th!y.  The  intenHan  to  defraud  must  be  proved  as  aver^ 

red  (<).    Such  an  intention  is  usually  evidenced  principal- 
ly by  the  act  itself,  which,  from  its  nature,  in  general  leaves 


oA 


n)  Sse  East's  P.  C.  883.    Doug.  aod.    B.  v.  BMdingy  Leach, 


(•)  &  V.  /Mitf,  Cor.  Ld.  Kansfield— Doug.  9XL    3  East's  P,  C. 

88a. 

(p)  R.  V.  EUioU,  3  East's  P.  C.  951.    9  N.  R.  93. 

(q)  aoaf  s  case.  Cor.  Le  Blanc,  /.    3  East's  P.  C.  950. 

(r)  Supra ;  and  Daw»an*3  case,  East's  P.  C.  978.  1  Str.  19.  Stari^. 
Cntn.  VI.  91, 93.  Ttagf$es  case,  East's  P.  C.  173.  See  Airther  as 
to  variance,  tit.  Varianet* — Perjury ;  and  Stark.  Crim.  Pleadings 
3d  edit.  101.  353.    [The  Stait  t.  WaierM,  3  Cmist.  Eep.  669.] 

(9)  East's  P.  C.  854»988.    1  Leach, 315. 

(1)  [An  indictment  for  forghig  a  note  of  a  hank  incorporated  hy 
the  name  of  ^  The  President  and  IMrectors  of  the  Bonk  of  South 
CaroUna,"  is  not  supported  hy  the  production  of  a  note  of  a  hank 
incorporated  hy  the  name  of  ^  the  Bank  of  South  Carolina."  2%e 
suae  V.  IToters,  3  Const.  Rep.  669.  See  (JomimwweaUh  v.  Boytitofi, 
3  Mass.  Rep.  77.    See  also  Vniied  €taUs  v.  Canir9y  4  Cranch,  167.]. 
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no  room  for  doubt  upon  the  point.    The  inference  is  fre-  vkKt 

quently  confirmed  by  the  conduct  and  behaviour  of  a  guil-  jr. 
ty  party,  in  the  artifices  and  fidsehoods  which  he  employs 


for  the  purpose  of  efiecting  his  object,  or  of  avoiding  de-  Proof  of  inten- 
tection.    The  subsequent  uttering  or  publication  of  the  ^'^^' 
forged  instrument  is  admissible  and  strong  evidence  to  prove 
the  original  *  design  in  forging  the  instrument;  andwhe-,*580 
tber  the  making  or  uttering  of  a  forged  instrument  be  done 
with  intent  to  injure  a  particular  person  as  alleged,  is  mat- 
ter of  evidence  to  the  Jury  {t). 

Where  the  intent  as  laid  was  to  defraud  A.j  J3.,  &c.  the 
stewards  of  the  feast  of  the  Sons  of  the  Clergy,  and  it  ap- 
peared that  the  individuals  specified  were  trustees  of  a  cha- 
ritable fund,  and  that  the  money  which  had  been  obtained 
by  means  of  the  forgery  was  trust-money,  it  was  held  to  be 
sufficient,  since  the  money  was  theirs  as  against  all  the 
world  but  subscribers  (u). 

It  is  sufficient  to  show  that  concealment  was  the  object 
of  the  forgery  fx) ;  and  the  assumption  of  a  name  which 
the  party  writes  as  his  own,  is  evidence  of  an  intention  to 
evade  responsibility  under  a  feigned  name,  and  so  to  de- 
firaud(y). 

If  the  intent  to  defiraud  a  corporation  be  alleged,  an  in- 
tent must  be  proved  to  defraud  them  in  their  corporate  ca- 
pacity ;  and  if  an  intent  to  defiraud  several  in  their  indivi- 
dual capacities  be  alleged,  and  it  should  appear  that  the 
real  intention  was  to  defraud  them  in  their  corporate  cha- 
racter, it  seems  that  the  variance  would  be  fatal  (z). 

Where  a  wife,  in  pursuance  of  directions  eiven  by  her  Principals  and 
husband,  utters  a  forged  instrument  in  his  absence,  they  Mce8soriti,&c. 
may  be  tried  together,  and  the  wife  may  be  convicted  as 
a  principal  in  the  felony,  and  the  husband  as  an  accessory 
before  the  fact  (a).  •  Where  the  witness,  in  consequence  of 
a  communication  with  the  husband,  went  to  his  *  house,  «  581 
and  there  saw  the  wife,  where  the  communication  between 
the  husband  and  the  witness  was  mentioned,  and  the  wife 
sold  to  the  witness  several  forged  notes,  and  delivered  them 
to  him,  and  i^r  the  delivery,  but  before  change  had  been 

(t)  BarrwPs  case,  2  East's  P.  C.  989.  1  Leach,  77.  EUtvmiVn 
case,  East's  P.  C.  969. 

(u)  JR.  V.  JontB  $f  Palmar,  East's  P.  C.  991.    1  Leach,  366. 

(x)  R.  y.  ^cklesy  East's  P.  C.  968.  Sheph&rd^s  case,  East's  P. 
C.  967. 

(y)  Ibid. 

(z)  See  2L  v.  Jmu  ^  PaLmtr^  East's  P.  €.  991. 

(a)  jR.  V.  Jlforrt^,  Leach,  1096. 

VOL.  n.  64 
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PART       received  by  the  witness  out  of  the  money  given  to  the  wife, 
IV.         the  husband  put  his  head  into  the  room  and  said,  set  on, 
I  but  did  not  otherwise  interfere,  it  was  held,  that  the  wife 

Principals  and  might  properly  be  convicted  ;  for  although  the  law,  out  of 
accessories,      tendemess  to  the  wife,  when  a  felony  {u)  is  committed  in 
the  presence  of  the  husband,  raises  a  prima  fade  presump- 
tion in  her  favour  of  coercion  bv  the  husband,  yet  it  is  ne- 
cessary that  the  husband  should  be  actually  present  and 
.    taking  part  in  the  transaction  (c). 
Proof  of  utter-      Proof  that  the  prisoner  exhibited  a  forged  instrument  as 
ing  with  a        a  true  and  genuine  instrument,  is  evidence  that  he  pro- 
gmUykoow.     n^unccd  or  pubhshed  it(d).    With  respect  to  the  proofe 

on  this  subject,  see  tit.  Coin  (e). 
Defence.  Qn  an  indictment  for  forging  a  will  it  is  no  defence  to 

show  that  probate  of  the  will  has  been  granted  by  the  Ec- 
clesiastical Court  (/). 
*  582  *  Formerly,  upon  a  conviction  for  forgery,  the  forged  in- 
competency, stniment  was  condemned,  and  ordered  to  be  destroyed. 
Hence  a  party  who  would,  if  the  instrument  had  been  ge- 
nuine, have  had  an  interest  in  its  destruction,  either  be- 
cause he  would  have  been  liable  upon  it,  or  because  it 
would  have  barred  his  claim  a^inst  another,  was  regard- 
ed as  an  incompetent  witness,  smce,  at  all  events,  the  proof 
against  him  was  rendered  much  more  difficult  by  a  convic- 
tion. The  objection  to  competency  has  survived  the  prac- 
tice on  which  it  was  founded,  and  hence  the  rejection  of 
witnesses  on  this  ground  has  been  considered  to  be  an  ano- 
maly (g^),  for  it  is  certainly  irreconcilable  with  the  general 

(h)  But  the  rule  does  not  extend  to  cases  of  murder. 

(c)  1  Hale,  46.  Kel.  37.  East's  P.  C.  559.  Hughes's  case, 
Cor.  Thomson,  B.  Lancaster  Lent  Ass.  1813,  MS. 

(d)  East's  P.  C.  972.    3  Inst.  172. 

(t)  SuprcLy  378.  See  also  R.  ▼.  BaUy  1  Gamp.  334.  The  prisoner 
uttered  a  forged  bank-note  on  the  17\h  of  June,  and  evidence  was 
admitted  that  on  the  20th  of  March  preceding  he  had  uttered  a  lOf. 
note  of  the  same  manufacture,  and  that  there  had  been  paid  into 
the  Bank  of  England  various  forged  notes,  dated  between  the  pre- 
ceding months  of  December  and  March,  all  of  them  of  the  same 
manufacture,  and  having  different  indorsements  upon  them  of  the 
hand-writing  of  the  prisoner.  It  was  also  proved,  that  when  ap- 
prehended, he  had  in  his  possession  paper  and  implements  fit  for 
making  notes  of  the  same  kind  with  those  produced.  All  the  Judges 
were  of  opinion  that  the  evidence  was  admissible  to  prove  the  pri- 
soner's intention. 

(/)  ILv,  BuUery  !f  MacnamarOj  Cor.  Garrow,  B.  O.  B.  1817 ;  and 
t  afterwards  by  the  Judges.    And  see  Vol.  I.  p.  236.  253. 

(g)  See  Ld.  EUenborough's  observations,  R.  v.  Bt^ston,  4  East, 
58'2.     And  see  2  East's  P.  C.  993. 
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principles  now  established  on  the  subject  of  interest  (A).  It       part 
nas  been  said,  that  where  the  prisoner,  if  the  instrument         it. 

were  genuine,  might  sue  the  witness  upon  it,  the  latter  has  - 

a  direct  interest  in  the  conviction,  because  it  is  not  to  be  Competency. 
presumed  that  the  Crown  would,  after  conviction,  attempt 
to  establish  a  claim  upon  that  instrument  against  the  wit- 
ness (t)  ;  and  that  although  the  instrument  were  made  for 
the  benefit,  not  of  the  prisoner  but  of  a  third  person,  and 
although  the  conviction  would  not  be  evidence  against  that 
person  being  in  inter  aliosy  yet  that  an  impediment  would 
be  thrown  in  the  way  of  his  recovery,  since  the  Court  would 
impound  the  forged  instrument ;  and  the  party  convicted 
could  no  longer  be  a  witness  {k). 

The  general  rule  is,  that  a  party  who  has  an  interest  in 
setting  aside  the  instrument,  supposing  it  to  be  *  genuine,  «  533 
is  an  incompetent  witness  for  the  Crown,  on  a  prosecution 
for  forgery. 

Thus,  a  party  is  incompetent  to  prove  that  an  instru- 
ment, purporting  to  be  a  receipt  given  by  him  to  the  pri- 
soner is  a  forgery  (2),  or  that  the  indorsement  on  a  note, 
purporting  to  be  payable  to  witness  or  order,  has  been 
forged  (m),  or  the  forgery  of  a  letter  of  attorney  to  transfer 
stock  in  the  vritness's  name  {n\  or  the  forgery  of  his  name 
on  the  certificate  of  a  navy-bill,  as  a  receipt  ror  the  money 
on  an  Assignment  (0)  (1). 

(h)  See  tit.  Interest, 

(i)  Co.  Liu.  352.    2  Inst.  39. 

(k)  R.  V.  WhiHru^,  1  Salk.  283.  1  Ld.  Raym.  396.  2  Haw.  c. 
46. 424.  East's  P.  C.  994  ;  but  see  R.  v.  Bray,  R.  T.  Hardw.  358. 
Smith  V.  Prager,  7  T.  R.  63. 

(I)  RtissePs  case,  Leach,  8.    Reeve^s  case,  ibid.  812. 

(m)  Caffey's  case,  East's  P.  C.  995.  [See  2  Evans's  Pothier,  315.] 

(n)  R.  y.  Rhodes,  2  Str.  728. 

(0)  TAomlon's  case^  2  Leach,  634.  See  also  Crocker's  case,  2  N. 
R.87.    2  Leach,  987. 

(1)  [The  EngUsh  rule  that  excludes  a  party,  whose  siguature  is  * 
alleged  to  be  forged,  from  testifying  in  •support  of  an  indictment  for 
the  forgery,  is  a&ered  to  in  Connecticut,  Vermont  and  North  Ca- 
rolina. The  St^  V.  Branson,  1  Root,  307.  The  State  v.  Blodget, 
ibid.  534.  Swift's  Ev.  70.  (Sed  vide  Mr.  Day's  note  (1)  2  N.  R.  96.) 
-—The  StaU  V.  A.  W.  1  Tyler,  260— TAc  Slate  v.  Hamilton,  2  llayw. 
268.  In  New  Hampshire,  Massachusetts  and  Pennsylvania,  he  is 
held  to  be  competent,  as  in  other  analogous  cases.  Purher  v.  HU- 
Hard,  2  N.  Hamp.  Rep.  481 — Commonw^th  v«  Hutchinson,  I  Mass. 
Rep.  7.  Commonufealth  v.  iSlne^^,  3  ib.  S^-y-Pennsylvania  v.  Farrel, 
Addison's  Rep.  246.  RespMiea  v.  Ross,  2  Dallas,  239.  S.  C.  2 
Yeates,  1.    Respubliea  v.  Keating,  I  Dallas,  110.    But  the  indorser 
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PABT  So  an  executor  of  a  person  whose  name  has  been  forged 

iv.  is  not  competent  as  a  witness  for  the  Crown  (p). 
._^.._  It  has  been  said,  that  although  a  witness  wtio  is  interest- 
Competency,  ed  in  the  instrument  cannot  be  admitted  to  give  evidence 
tending  to  prove  the  forgery,  he  is  still  competent  to  prove 
collateral  facts.  The  principle  of  this  distinction  appears 
to  be  very  questionable,  for  it  is  in  the  result^  that  is,  in  the 
conviction^  that  the  witness  is  interested ;  hence  it  should 
seem  that  if  an  interest  in  the  result  disqualifies  him  as  a 
witness  to  any  one  fapt  tending  to  that  result,  it  must  also 
render  him  incompetent  to  testify  as  to  any  other  &ct  of 
-  the  same  tendency.  Suppose,  by  way  of  illustration;  that 
it  is  essential  to  prove  the  service  of  a  particular  notice 
upon  the  prisoner,  and  that  there  is  no  witness  to  prove  the 
fact,  except  the  party  whose  name  is  alleged  to  have  been 
forged,  in  such  a  case  his  interest  in  committing  perjury 
would  be  just  the  same  as  if  he  offered  himself  to  prove  the 
fact  of  forgery. 
^  584  *  It  is  said  to  have  been  held  in  Treble's  case,  that  the 
supposed  ihaker  of  a  note,  purporting  to  be  made  payable 
on  demand,  at  his  own  house,  or  at  his  bankers  in  London, 
was  competent  to  prove  that  he  had  not  made  it  payable  at 
the  bankers  where  it  purported  to  be  payable  (9),  yet 
here  the  evidence  seems  to  have  tended  to  the  veiy  met 
of  forgery  itself.  .    * 

So  upon  an  indictment  for  personating  the  proprietor  of 
stock,  and  forging  his  signature,  the  latter  was  admitted  to 
prove  the  amount  of  the  stock  which  he  had  at  the  bank 

(p)  R,  V.  Bunting,  East's  P.  C.  996.  R.  v.  Rhodta,  Leaofa,  31. 
But  see  B.  N.  P.  3^.  Ad  executor  is  a  bare  trustee  claiminff  no 
interest  under  the  will.  Upou  an  indictment  for  the  forfery  of  the 
signature  of  a  trustee  to  a  power  of  attorney  for  the  sale  of  stock, 
but  which  was  not  sold,  a  co-trustee  is  a  competent  witness.  R.  v. 
WaU,  1  Bing.  121. 

(q)  TrMe's  case,  2  Taunt.  32a    2  Leach,  1040. 

of  a  forged  note,  who  admits  his  siff nature,  is  not  a  competent  wit- 
ness, unless  he  has  paid  or  sattsfied  the  holder.  RupMiea  v.  jRm», 
ubi  sup. 

In  Massachusetts,  the  party  whose  name  is.forged  cannot  be  a 
witness  on  an  indictment,  unless  the  forged  instrumtet  is  produced 
at  the  trial,  or  is  secreted  to  screen  the  offender.   Ca»e$  c%Ud  above. 

In  New  York,  the  Supreme  Coturt,  in  1794,  adopted  the  English 
rul&— but  in  The  People  v.  HoweU,  4  Johns.  296,  Mr.  Chief  Justice 
Kent  says — since  that  time,  the  question  of  interest  in  a  witness  has 
been  investigated  and  defined  with  more  precision  both  in  England 
and  New  York — ^that  the  exclusion  of  the  party,  in  the  case  of  for* 
gery,  has  become  an  anomaly  in  the  law  of  evidence,  and  it  would 
seem  to  be  fit  and  proper  that  the  rule  should  no  loDger  be  ap- 
plied.] 
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(although  not  to  prove  the  false  signature)  for  the  DnrfKNie  pabt 

of  showing  the  intention  to  defraud  him,  as  aliegea  in  the  iv* 
indictment  (r).    On  an  indictment  for  forging  a  promisso- 


ry note  which  bore  an  indorsement  by  the  prisoner,  of  the  Coaip«teocy 
receipt  of  a  year's  interest,  it  was  held  that  the  supposed 
maker  was  not  competent  to  negative  the  ftict  of  payment, 
because  it  tended  to  prove  the  forgery ;  but  all  the  Judges 
agreed  that  such  a  witness  was  competent  to  prove  all  the  ' 

facts  perfectly  collateral  («).  The  objection  to  competent 
cy  in  such  cases  no  longer  rests  upon  any  principle,  al- 
though the  practice  has  become  too  inveterate  to  be  whol-' 
ly  rejected  ;  yet  it  isr  obvious  that  it  ought  to  be  strictly  re- 
strained within  its  ancient  limits ;  and  upon  this  ground^ 
perhaps,  the  distinction  between  evidence  of  the  very  fact 
of  forging,  and  collateral  foots  may  have  proceeded. 

The  objection  to  competency  ceases  where  the  witness 
has  no  interest  in  the  destruction  of  the  instrument.  Thus, 
where  A,  drew  a  bill  on  B.  payable  at  *  the  banking-house  *  585 
of  C,  B  's  acceptance  having  been  forged,  but  C.  having 
given  him  credit  to  the  amount,  although  he  had  paid  the 
bill ;  B,  was  held  to  be  competent  to  prove  the  forgery  (/). 
So  where  the  party  whose  receipt  has  been  forged,  has  re- 
covered the  amount  from  the  prisoner  (u).  So  the  suppos- 
ed testator  may  prove  the  forgery  of  his  will ;  a?).  So  a 
witness  may  be  rendered  competent  by  a  release  (y)  as 
from  the  holder  to  the  drawer,  there  being  no  other  name  on 
the  note. 

So  one  who  signs  an  instrument  as  the  mere  agent  of  an«*  of  an  agent* 
other,  as  a  cashier  at  the  Bank,  who  gives  security  for  the 
foithflil  discharge  of  his  duty,  is  competent  to  prove  the 
forgery  of  his  name,  for  he  is  not  responsible  on  U&e  instru- 
ment, and  it  is  not  to  be  presumed  that  he  acted  criminal- 
ly and  fraudulently  in  breach  of  his  duty  (z). 

Another  question  arises,  whether,  when  the  person  whose  Agent  need  not 
writing  is  forged  may  be  called,  he  must  be  called  5  it  seems  ^  ^*^**** 

(r)  R.  V.  Parr^  East's  P.  C.  097. 

is)  Crocker's  case,  2  N.  R.  87.  2 Leacfa, 967.  It  is. said  that  Ld. 
enborougli,  €.  J.  Macdonald,  €.  B.  and  Lawrence  and  Le  Blanc, 
Js  were  of  opinion,  that  the  witness  was  competefit  on  all  points, 
except  the  fact  of  forgery. 

(t)  Usher's  case,  East's  P.  C.  999.     7\H%dt'a  case.  Ibid.  1000. 
12  Mod.  338. 

(u)  R.  V.  fTelU,  B.  N.  P.  289.    Dean's  case,  12  Vin.  Ab.  23. 

(x)  Coogan^B  case,  2  Leach,  508.    R.  v.  Steriingi  East's  P.  C. 
R.  v.  Murphif, 

(y)  J2.  V.  Mehwtt,  Leach,  178.    Dr.  DoMa  case. 

(z)  JR.  V.  MrahamMwlmdj  East's  P.  C.  1001. 
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PART       now  to  be  settled  that  he  need  not,  although  the  point  has 
IV.         been  muoh  discussed,  and  even  decided  dimrently  (a).  But 
..— ^-..-—  upon  indictments  for  the  forging  of  bank-notes,  it  has  been 
Conpetencj.    held  that  the  supposed  signature  of  the  bank  clerk  may  be 
disproved  bv  any  person  acquainted  with  his  hand-writing, 
without  calling  him  (6).     The  objection  that  secondary 
evidence  is  substituted  for  the  best,  does  not  apply  in  this 
*  586  case,  since  there  is  not  such  a  *  distinction  between  one 
man's  knowledge  of  his  own  hand-writing,  and  the  know- 
ledge of  another  on  the  same  subject  as  constituted  (c)  the 
former  evidence  of  a  superior  degree  to  the  latter. 

This  rule,  as  to  the  incompetency  of  a  witness,  does  not, 
it  seems,  extend  to  civil  proceedings,  for  there  the  result 
did  not  occasion  the  destruction  of  the  instrument  as  in 
prosecutions  for  forgery  (d).  In  a  late  case,  upon  the  trial 
of  an  action  against  an  agent  for  negligence  in  transacting 
the  purchase  of  an  annuity,  the  supposed  surety  was  ad- 
mitted to  prove  that  the  deed  which  purported  to  have 
been  executed  by  him  was  a  forgery  (e). 

Fraud. 

EdEect  of  fraud.      Fraud  is  an  extrinsic  collateral  act  which  vitiates  all 
transactions,  even  the  most  solemn  proceedings  of  courts 
of  justice.     Ld.  Coke  says  it  avoids  all  judicial  acts,  eccle- 
sii^stical  or  temporal. 
As  to  civil  ^^  ^i^^'  ^^^^  ^^'  strangers  may  falsify  for  covin,  either 

suitf.  fines,  or  real  or  feigned  recoveries,  and  even  a  recovery  by 

a  just  title,  if  collusion  was  practised  to  prevent  a  iair  de- 
fence ;  and  this,  whether  the  covin  is  apparent  upon  the 
record,  as  not  essoining,  or  not  demanding  the  view,  or  by 
sufierinff  judgment  by  confession  or  default ;  or  extrinsic, 
as  not  pleading  a  release,  collateral  warranty,  or  other  ad- 
vantageous pleas  (/). 

(a)  Capt.  SmUh'B  case,  East's  P.  C.  1000. 

(b)  Hughei*s  case,  Cor.  Le  Blanc,  East's  P.  G.  1000.  MGuMs 
case,  ibid.    [UniUd  StaUa  v.  HoUsdaWf  2  Hajrw.  379.    Coniinon- 

wealth  V.  Cary^  3  Pick. .fStrher  v.  HUliardj  2  N.  Hamp.  Rep. 

480.     The  StaU  v.  Bavdifij  1  Chipman's  Rep.  S95.    See  Post,  652, 

note(l).] 

(e)  Vide  Part  III.  tit.  Best  Evidence. 

(d)  But  yet  the  Court,  it  seems,  have  the  power  of  impounding 
forged  deeds  proved  to  be  forged  in  civil  cases. 

(t)  Htt$Uer  V.  JKtng,  Cor.  Holroyd,  J.  Guildhall  Sitt.  after  Mich. 
Term,  1  CJeo.  IV.  and  afterwards  by  the  Court  of  K.  B. 

CP  See  tit.  Fine ;  fy  Mupra,  Vol.  I.  353,  4.  A  party  who  has  con- 
veyed an  estate  in  order  to  confer  a  colourable  qualification  to  kill 
game,  cannot  allege  his  own  fraud  to  defeat  the  conveyance,  Doe 
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In  criminal  proceedings,  if  an  offender  be  convicted  of       part 
felony  on  confession,  or  is  outlawed,  not  only  the  time  of        iv. 
file  felony,  but  the  felony  itself,  may  be  traversed  *  by  a  ....i.........^ 

purchaser  whose  conveyance  would  be  affected  as  it  stands;  *  557 
and  even  after  a  conviction  by  verdict  he  may  traverse  the 
iime{g). 

In  the  proceedings  of  the  Eccledastical  Court  the  same  Ecclesiastical 
rule  holds.  In  Dyer  there  is  an  instance  of  a  second  ad-  proceedings. 
ministration,  fraudulently  obtained,  to  defeat  an  execution 
against  the  first ;  and  the  fact  being  admitted  by  demurrer, 
the  Court  pronounced  against  the  fraudulent  administra- 
tion. In  another  instance,  an  administration  had  been 
fraudulently  revoked,  and  the  &ct  being  denied,  issue  was 
joined  upon  it ;  and  the  collusion  being  found  by  a  Jury, 
the  Court  gave  judgment  against  it. 

In  the  more  modem  cases,  the  question  seems  to  have 
been,  whether  the  parties  should  be  admitted  to  prove  col- 
lusion, and  not  seeming  to  doubt  but  that  strangers 
might  (h). 

So  tnat  collusion,  being  a  matter  extrinsic  of  the  cause, 
may  be  imputed  by  a  stranger,  and  tried  by  a  Jury,  and  de- 
termined n  the  courts  of  temporal  jurisdiction. 

And  as  fraud  will  vitiate  the  judicial  acts  of  the  tempo- 
ral courts,  there  seems  as  much  reason  to  prevent  the  mis- 
chiefi  arising  from  collusion  in  the  Ecclesiastical  Courts, 
which,  from  the  nature  of  their  proceedings,  are  at  least  as 
much  exposed,  and  which  have  been  in  fact  as  much  ex- 
posed, to  be  practised  upon  for  sinister  purposes,  as  the 
courts  of  Westminster-hall  (0*  . 

*  Where  fraud  depends  upon  the  intention  of  a  party,  *  588 
the  existence  of  that  intention  is  usually  a  matter  of  &ct, 

d.  Roberts  v.  Roberts^  2  B.  &  A.  367 ;  Haws  v.  Leader,  Cro.  J.  270. 
A  tenant  cannot  insist  against  the  will  of  the  lord  that  his  own  act 
amounts  to  a  forfeiture,  j&oe  v.  Bancksy  4  B.  &  A.  401. 

(g)  Vol.  I.  p.  224,  5. 

(h)  Fide  supra,  Vol.  I.  p.  242, 3.  A  party  to  the  suit  in  the  Ec- 
clesiastical Court  cannot  be  admitted  to  show  that  the  sentence  has 
been  fraudulently  obtained.     See  Prudham  v.  Phillips,  Ambl.  763. 

(i)  The  above  is  part  of  the  judgment  of  L.  C.  J.  Oe  Grey,  in  the 
Duchess  ofKingston^B  case,  in  which  the  Judges  came  to  the  fol- 
lowing resolutions : — First,  That  a  sentence  m  a  Spiritual  Court 
iagainst  a  marriage,  in  a  suit  of  jactitation  of  marriage,  is  not  con- 
clusive evidence,  so  as  to  stop  the  counsel  for  the  Crown  from  prov- 
ing the  marriage  in  an  indictment  for  polygamy ;  but,  secondly, 
Admitting  such  sentence  to  be  conclusive  upon  such  indictment, 
the  counsel  for  the  Crown  may  be  admitted  to  avoid  the  eflfcct  of 
such  sentence,  by  proving  the  same  to  be  obtained  by  fraud  or  col- 
lusion. 
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VABT       wbicb  must  be  found  by  a  Jury  {k)j  who  are  to  decide  on 
IT.         questions  of  mala  fides.     In  some  instances  it  results,  1^ 
•».,...i»...i^  inference  of  law,  from  the  particular  circumstances  of  the 
,  case,  as  found  by  the  Jury  \J). 

"  Frauds,  Statute  of.    29  Car.  II.  c.  3. 

The  provisions  of  this  celebrated  statute  seem  to  ope- 
rate principally  as  rules  of  evidence,  calculated  for  the  ex- 
clusimi  of  perjury,  by  requiring,  in  particular  cases,  some 
more  satisfactory  and  convincing  evidence  than  mere  oral 
testimony  affords ;  they  dispense  with  no  evi<lence  of  con- 
sideration which  was  requisite  previous  to  the  statute  \m) ; 
they  give  no  eflicacy  to  written  contracts  which  they  did 
not  possess  before. 

It  would  be  inconsistent  with  the  object  of  the  present 
treatise  to  enter  into  a  discussion  of  the  different  clauses  of 
this  statute,  little  more  is  proposed  than  to  refer  briefly  to 
the  decisions  upon  the  subject. 
See.  1.   Cma-      By  see.  1 .  *'  It  is  enacted,  that  all  leases,  estates,  inte- 
tion  of  eiutet,  legts  of  freehold,  or  terms  of  years,  or  any  uncertain  *  inte- 
rest of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  te- 
nements or  hereditaments,  made  or  created  by  hvery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed 
by  the  parties  so  making  or  creating  the  same,  or  their 
'  agents,  thereunto  lawfolly  authorized  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  wUt  only,*^ 
foU^ "        ^^'  ^'  "  Except  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord  during  such  term  shall  amount  un- 
to two  third  parts  at  the  least  of  the  foil  improved  value  of 
the  thing  demised." 

It  has  been  held,  that  the  purchase  of  a  standing  crop  of 
mowing  grass  is  not  within  the  first  section  (n),  and  that  it 
does  not  apply  to  a  parol  agreement  for  an  easement  for 

(k)  See  tit.  Bankruptcy,  l^.^C(nn,^Deeeit.^FraudiUent  Can] 
wya/net, — Forgery, — hUention. 

(I)  See  tit.  Bankruptcy,  154  ;  and  see  the  observations  of  BuHer, 
J.  Estwiek  v.  CaiUmid,  5  T.  R.  426. 

(m)  Rann  v,  Hughes,  7  T.  R.  aSO.  n.  4  Bro.  P.  C.  27.  BarreUv, 
T^ius'ely  4  Taunt.  121.  Neither  do  they  make  it  necessary  to  allege 
in  a  declaration  that  th'^B  promise  is  evidenced  as  the  statute  re- 
quires ;  but  in  a  plea  it  is  otherwise,  if  the  agreement  pleaded  can 
have  no  effect  unless  it  be  in  writing.  Com.  Dig.  Action  on  Ike 
Case,  P.  a     Case  v.  Barber,  T.  Ray.  450.  [S.  C.  T.  Jon,  ISS.J 

(n)  Crosby  v.  Wadsioortky  6  East,  610.  But  it  is  within  th«  4th 
section.    Ibid. 
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seven  years  in  the  lands  of  another,  such  as  a  r^ht  of  way,       paiit 
or  privilege  of  stacking  coals  (o),  or.  for  a  liberty  to  wb         iv. 
party  to  nail  the  frame-work  of  a  sky-light  against  the  wall  ..^m,^.,,..,^^^^. 
of  a  bouse  (|i). 

"  8haU  have  the  force  and  effiset  of  leases  or  estates  at  wiU  on^ 
lyy — ^Notwithstanding  these  words,  Where  a  tenant  has 
held  for  two  or  three  years  under  a  parol  demise  for  twen* 
ty-one  years,  he  is  to  be  considered  a  tenant  from  year  to 
year  (9),  the  year's  tenancy  commencinff  on  the  same  day 
of  the  year  with  the  parol  lease  (1).     Where  there  was  a 
parol  agreement  for  a  lease  for  seven  yean,  the  tenant  to 
enter  at  Lady-4ay,  and  quit  at  Candlemas,  it  was  held,  that 
the  landlord  could  not  put  an  end  to  the  *  tenancy  except  *  590 
at  Candlemas,  for  the  tenants  in  such  cases  are  considered 
to  be  tenants  from  year  to  year ;  and  althoush  by  the  sta- 
tute of  Frauds,  the  agreement  be  void  as  to  the  duration  of 
the  lefue,  it  governs  the  teims  on  which  the  tenancy  sub- 
sists in  other  respects  {r).    A  parol  lease  for  three  years,, 
to  commence  inftUuroj  is  not  good  («). 

Sect.  3  enacts,  ^^  That  no  leases,  estates  or  inteitests,  ei-  Ssttion  3.  Ab* 
ther  of  freehold  or  terms  of  years^r  any  uncertain  inte-  J^Sw'of  ex-" 
rest,  not  being  copyhold  or  customagr  interest  of,  in,  to,  or  iiting  etutes 
out  of  any  messuages,  manors,  lands,  tenements  or  heredi-  ^^  interests. 
taments,  shall  be  assigned y  granted  or  surrendered^  unle8|it 
be  by  deed  or  note  in  writing,  signed  by  the  party  so  as- 
signing, granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfiuly  authorized  by  writing,  or  by  act  and 
operation  of  law." 

The  statute  has  been  held  to  extend  to  a  parol  assign^  Assignments. 

(0)  Wood  V.  Lakey  Stiy,  3.  Webh  v.  Potemostery^mlm.  71.  2Rol. 
Rep.  143.  Note,  in  the  former  case  the  party,  in  addition  to  the  li- 
l)erty  of  stacking  hay,  was  also  to  have  the  use  6f  the  close,  which 
distinguishes  it  from  the  latter  case.  [See  Phil.  Ev.  3d  ed.  p.  355, 
noU.    7  Taunt.  384.  a  C.    2  Marsh.  560.] 

(p)  Winter  v.  BrotkuM,  8  East^  310. 

(q)  ClayUm  v.  Blakey,  8  T.  R.  3.  But  note,  that  he  had  held  for 
several  years,  and  been  treated  as  a  yearly  tenant. 

(r)  Doe  d.  Rigge  ▼.  JBett,  5  T.  R.  471.  See  Watkins's  Elements 
of  Ck)nveyancing,  4.  Margrave's  notes  to  Co.  Litt.  55.  4  Taunt. 
128 ;  where  it  was  held  that  a  lettingwithout  restriction  as  to  time, 
creates  a  tenancy  at  will.    See  also  Evans's  Stat.  Vol.  I.  p.  234. 

(^  Raaolins  v.  TvrMTy  1  Ld.  Raym.  736. 


(1)  [In  Massachusetts,  tenants  under  a  parol  lease  for  a  year  are 
mere  tenants  at  will,  by  force  of  st.  17o3,  c.  37.  Rising  if  al.  v. 
Stannardy  17  Mass.  R^.  285.    EUis  v.  Paige  if  al  1  Pick.  45.] 
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pjOKr       mmi  of  a  lease  from  year  to  year  {t)  (!)«  aild  to  mm&aAsm 

IT.         of  tenancies  from  year  to  year  («} ;  aim  th^refeie  a  mere 

.—..i.....^  parol  agreement  between  a  kndlcNrd  and  tenant  to  detef- 

mme  the  tenancy  in  the  middle  of  a  quarter  is  not  bind- 


'■«.'• 


mere  cancelling   of  a  lease  is  not   a   safficient 

surrender  within   this  cUuise  (y),   but  a  surrender  of  a 

lease   by   deed    may   be    eflEBCted    by   writing   without 

deed,  as,  where  a  mortgagee  wvote  upon  the   mortgaM 

*  591  *  cleed,  a  receipt  for  principal  and  interest,  adding,  ^*  I  do 

release  and  discharge  the  within  premises  frdm  the  term  of 

600  years."  (z). 

su)rrend«r  by        Or  by  od  and  operotiofi  of  law. — ^The  takiag  a  mm  lea8e> 

operation  of     y^^  ^^j  j^  ^^  operation  of  law  a  surrender  of  the  old 

one  (a),  although  it  be  by  deed  (&),  {Movided  it  be  a  good 
one,  and  pass  an  interest  according  to  the  oontraet  and  in- 
tention of  die  parties,  ibr  otherwise  the  acceptance  of  it  is 
mo  implied  surrender  of  the  old  one  (c).  Where  A.  by 
parol,  let  a  house  to  B.  who  underlet  it  to  C,  and  tiien  A^^ 
with  jB.'s  assent,  accepted  C.  aa  his  tenant  and  received 
rent  fipom  him,  it  was  held  that  the  substitution  involved  a 
surrender ;  for  it  was-^nade  with  the  assent  of  B.  which- 
could  not  be  without  a  surrender  of  the  fomer  lease  (il)^ 
Sojprhere  it  was  agreed  between  the  lamttetd,  and  tenant 

(t)  BMng  V.  MarHn,  1  Cimip.  317,  Cor.  Sir  A.  M'Denald,  G.  B. 

(u)  2  Camp.  103.»  2  Starkie's  C.  37a    And  aae  MagennU  ▼. 

M'CuOougJh  CMlb.  £q.  C.  236. 

(x)  IliatMon  V.  JfUsan^  2  Starkie's  C.  379.  MoUeti  w.  Bragtu,  2 
Camp.  103. 

(y)  Roe  ▼.  Tk^Archbishop  of  York,  6  East,  86. 

(z)  Fttrmer  v.  Bogtrs^  2  Wilson,  26. 

(a)  See  1  WU.  Saund.  236,  b. 

(b)  Ibid,  and  see  Thotnas  y.  Cookt,  2  Starkie's  C.  406. 

(e)  Wilson  Y.SeweU^^  Bun.  19&d.  Ilaowo»¥.£Xafi2qr,  Ibid.  2210. 
1  WilL  Saund.  236,  b.  and  the  cases  there  cited. 

(d)  Tkomaa  v.  O^Jbe,  2  Starkie's  C.  408,  Cor.  Abbott,  J.  and  af- 
terwards by  the  Court  of  K.  B.  2  B.  d&  A.  119. 

(1)  [If  a  person  affix  his  signature  and  seal  to  the  back  of  a  lease, 
it  is  not  an  assignment  of  Uie  lease.  Jack$on  y.  TStuSf  2  Jolms. 
430.  And  if  it  l^  agreed  between  him  and  the  person  to  whom  it 
is  intended  to  be  assigned,  that  a  third  person  should  write  an^as- 
signment  oyer  the  signature  and  seal,  which  he  doe8,'and  deliyers 
the  deed  to  the  assignee,  the  assignment  is  a  nullity,  ibid.  But  an 
assignment  of  a  lease  by  writing  not  under  seal  is  good.  HoUiday 
y.  Marshall,  7  Johns.  211.  A  parol  agreement  by  a  joint  lessee  of 
a  salt'- well  for  seven  years,  to  transfer  his  interest  to  the.o^er  les- 
see, is  yoid  hy  the  statute.    McDowell  v.  Delap,  2  Marsh.  33.) 
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that  another  teaant  should  be  substituted  for  him^  which       part 
was  done,  it  was  held  that  the  first  tenancy  was  thereby         iW 
determined  (e).    Where  the  landlord  having  had  a  dispute  m 

with  his  tenant)  told  him  that  he  might  quit  when  he  pleas- 
edy  and  the  tenant  accordingly  quitted  in  the  middle  of  the 
quarter;  it  was  held  that  the  landlord  was  entitled  to  re- 
cover in  an  actiib  for  use  and  occupation  for  the  whole 
quarter  (f).  But  where  the  landlord  accepted  from  his 
tenant  tne  key  of  the  demised  house  in  the  middle  of  the 
quarter,  *  it  was  held  that  the  former  could  not  recover  in  *  ^^^ 
resmect  of  any  subsequent  rent  (g). 

Sec.  4. — lio  action  shall  be  brought  whereby  to  charge  Sectton  4. 
any  executor  or  administrator  upon  any  special  promise  to  JJ^j^SlSf  ^and 
answer  damages  out  of  his  own  estate  (A),  or  to  charge  the  agreements. 
defendant  upon  any  special  promise  to  answer  for  the  debt^ 
dtfauUj  or  ndicarriage  of  another  person,  <H'  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of 
marriage^  or  upon  any  contract  or  tale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them, 
or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  wrlkng^  and 
tigned  bv  the  party  to  be  charged  therewith,'or  some  other 
person  thereunto  by  him  lawfully  authorized." 

JVb  action  shall  he  brought. — ^The  statute  does  not  apjJy  Money  p4id  on 
where  an  action  is  brought  to  recover  money  paid  on  an  cOT8id«iitlon. 
executed  consideration  for  the  use  of  the  phuntin,  although 
by  the  operation  of  the  statute  the  money  could  not  have 
been  recovered  from  the  party  who  paid  it.    ^.  being  the 

• 

(e)  Stmt  V.  Whiting,  2  Btarkie's  C.  235,  Cor.  Holroyd,  J.  And 
«ee  fFhitthead  v.  Clifford,  5  Taunt.  518.  See.  also  Harland  v.  Brwu- 
ley,  1  Starkie's  C.  455 ;  Ward  v.  Mason,  9  Price,  291 ;  Harding  v. 
Crdkome,  1  Esp.  C.  57.  An  engagement,  in  consideration  of  stay- 
ing proceedings  on  a  bill  of  exchange  against  W.  P.  in  these  terms: 
"  Mr.  W.  will  engage  to  pay  the  bill  drawn  by  W,  P.  in  favour  of 
S»  S.^  is  insufficient.  Saunders  ▼.  WakeJUld,  4  B.  &  A.  595 ;  see  also 
Goodman  v.  Ckase,  1  B.  &  A.  297 ;  Jenkins  v.  Reynolds,  3  B.  &  B. 
14 ;  Russet  v.  Moseley,  3  B.  &  B.  211. 

An  engagement,  '^  to  pay  you  on  T.  L.'s  account,  50f.,  at  the  ex- 
piration of  the  usual  credit,  on  the  event  of  any  deficient  on  his 
part  so  to  do,"  is  insufficient.  Atkinstm  v.  Carter,  2  Chit.  Rep.  4^ ; 
Pact  V.  Moude,  1  Biog.  216 ;  fioekm  v.  CampbeUy3  Moore,  15 ;  Hec^ 
v.  ZAddard,  1  Bing.  196,  infra. 

.    (f)  MoUett  V.  Brmne,  2  Camp.  103,  Cor.  Ld.  EUenborough,  and 
afterwards  by  the  Cfourt  of  K.  B. 

(g)  WhiteheadY.  Clifford,  5  TsLunt.5lS. 

(h)  See  Rann  v.  Hughes,  7  T.  R.  350.  n.  A  mere  promise  in 
writing  without  consideration  will  not  bind  the  executor. 


'*- 
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FART       tenant  of  B.  and  restrained  from  assigning  without  the  con- 

iv»         sent  of  J3.,  agreed  to  pay  to  B.  401.  oat  of  iOOl.  to  be  paid 

_.....^_  to  him  by  another  tenant  for  the  goodwill,  if  JB.'s  consent  to 

Sect.  4.  the  substitution  could  be  obtained.    The  new  tenant  was 

cognizant  of  the  agreement,  took  possession,  and  paid  the 

money  to  A.  who  promised  to  pay  the  402.  to  i?.,  it  was 

held  that  B.  might  recover  the  40L  from  ./f.«s  money  had 

and  received  to  the  use  of  B,  (i),  for  the  consideration  was 

*  593  pasty  and  the  *  statute  out  ot  the  question,  but  it  would 

nave  been  otherwise  if  the  new  tenant  had  not  paid  the 
money,  and  the  action  had  been  brought  against  him  (i). 
AdmtssioD.  If  the  party  admit  that  he  has  made  an  agreement  which 

is  binding  under  the  statute,  the  admission  renders  the 
proofs  prescribed  by  the  statute  unnecessary ;  as  where  he 
has  paid  money  into  Court  upon  a  count  charging  him  with 
an  agreement  which  could  not  have  been  proved,  except 
through  the  medium  of  written  evidence  (2). 

But  if  the  party  merely  admit  the  fiict  that  an  agreement 

was  made,  but  do  not  admit  that  an  agreement  was  made  in  a 

manner  which  would  be  binding  under  the  statute,  the  admis- 

si(m  will  not  dispense  with  the  statutory  proof.    If  a  party, 

in  his  answer  in  Chancery,  admit  the  agreement  generally, 

without  msisting  upon  the  statute,  the  Court  will  hold  it  to 

be  ffood  {m\  but  if  the  defendant  merely  admit  an  agreement 

in  tact,  ana  insist  that  it  is  void  under  the  statute,  the  Court 

will  not  enforce  it  (n).     So  if  a  parol  agreement  be  stated 

in  a  Court  of  law,  a  demurrer  would  admit  the  agreement, 

and  yet  still  advantage  might  be  taken  of  the  statute  (o); 

Debt  of  an-         Or  to  charge  the  defendant  upon  any  special  promise  to 

^*^'*  answer  for  the  debt,  dtfauUf  or  miscarriage  of  any  other  per^ 

son.  • 

Where  therefore  there  is  no  debt,  or  de&ult  of  another, 

.    the  case  is  not  within  the  statute.    Where  one  brings  an 

action  against  another  for  an  assault,  and  the  defendant,  in 

*  594  consideration  tiiat  the  plaintiff  *  will  withdraw  the  record, 

undertakes  to  pay  a  sum  of  money  and  costs,  he  is  liable  {p) ; 

({)  Chriffith  V.  Y&ung^  12  East,  5ia 

(k)  Per  Le  Blanc,  J.  12  East,  5ia    [See  p.  596,  note  (2).] 

(I)  MiddUton  v.  Brewer,  Peake's  C.  15. 

(m)  Prec.  in  Chanc.  208.  374.  2  H.  Bl.  60. 

(n)  RandecM  v.  ffyatt,  2  H.  Bl.  66. 

(oi  2  H.  B.  68.  By  Ld.  Loughborough,  in  delivering  the  judgment 
of  the  Court  This  is  to  be  understood  of  a  demurrer  to  a  plea 
which  ought  to  show  that  the  agreement  was  valid  under  the  stat. 

(p)  Read  v.  JVcmA,  1  Wils.  305.    This  was  on  demurrer  to  the 


\ 

I 
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or  this  is  an  original  promise^  and  it  does  not  appear  that  fart 

lere  has  been  any  dentult  or  miscarriage  of  any  other  per-  iv. 
*n.     So  where  the  plaintiff,  at  the  request  of  the  defend- 


t,  advanced  a  sum  of  money  to  pay  workmen  in  the  ear-  Sec.  4. 
wQ  of  the  defendants  infant  grandson,  the  case  was  held  JJ?*®'*"* 
to  be  without  the  statute,  the  money  having  been  advanced 
on  the  defendant's  credit,  for  the  in&nt  was  not  liable  (q) ; 
so  where  the  defendant  buys  goods  at  an  auction  without 
naming  his  principal  (r). 

It  is  a  question  for  the  Jury,  whether  the  credit,  before  Qaettion  to 
the  dent  was  incurred,  was  ^iven  to  the  defendant,  or  to  Jt^i^Jl^o! 
another  as  the  principal,  takmg  into  their  consideration  the 
amount  of  the  debt,  the  situation  of  the  parties,  and  all  the 
other  circumstances  of  the  case  («),  if  upon  notice  given  by 
the  defendant  to  the  plaintiff  to  produce  his  books,  it  ap- 
pear that  the  credit  wAs  not  originally  given  to  the  defend- 
ant, but  to  another,  it  is  strong  but  not  conclusive  {i)  evi- 
dence against  the  plaintiff  (te),  that  the  defendant  was  but 
a  surety.  Where  the  vendor  refuses  to  deliver  goods  on 
the  credit  of  Jl.  B.  and  the  defendant  undertakes  absolute- 
ly to  pay  the  amount,  the  promise  need  not  be. in  writing, 
for  this  is  in  effect  a  sale  to  the  defendant  as  principal,  not 
to  A.  B,  to  whom  no  credit  was  given. 

*  So  where  the  defendant  is  under  a  legal  obligation  to  ^  595 
pay  for  a  benefit  received  by  another,  the  promise  need  not 
be  in  writing,  as  where  an  overseer  promises  to  pay  an 
apothecary  for  the  cure  of  a  pauper  {x) ;  but  where  it  ap- 
pears that  another  than  the  defendant  is  liable  as  the  prin- 
cipal, the  case  is  within  the  statute,  unless  the  defendant 
bind  himself  upon  an  express  prcnnise,  founded  upon  a  new 
consideration,  to  pay  the  debt. 

Where  the  person  to  whom  the  goods  are  furnished  is 

declaratioD,  which  did  not  allege  that  any  assault  bad  been  com- 
mitted. And  see  3  Burr.  1890,  where  Wdmot,  J.  observed,  that  it 
was  not  a  promise  to  pay  the  debt  of  another  person,  the  defendant 
was  himself  originally  liable.  See  also  Stephens  v.  Squtrey  5  Mod. 
205.  [Maire  v.  Oidand,  2  Johns.  Cas.  52.  SUng^nd  v.  Motk, 
7  Johns.  463.    Leonard  v.  Vredenburghy  8  Johns.  29.] 

(q)  Harris  v.  HunUhachj  1  Burr.  373. 

(r)  Simon  v.  MoHvos^  3  Burr.  1921. 

(8)  1  B.  &  F.  158. 

(t)  KeaU  V.  Temple,  1 B.  &  P.  158. 

(u)  Croft  V.  SmdUuHHidy  1  £sp.  C.  121,  [and  Bfr.  Day's  note.]  See 

hegge  V.  Qihson,  Selw.  756,  n.*7. 

^x;  B.  N.  P.  281.    And  see  3  B.  &  P.  250.    4M.&S.275.    IB.. 
fe  A.  104. 
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PiBar       liable^  credit  having  been  originally  ^iven  to  him  (y),  an<* 
IV,         other  is  not  liable  without  a  note  in  writing.    As  where  the 
I  promiie  is  to  see  another  paid  for  goods,  or  for  labour  sap- 
8tc  4.  plied  to  a  third  person ;  as,  to  see  a  surgeon  paid  if  he 

^^r'^*'*'  wrottld  cure  /.  S.  of  a  wound  (z).  A  promise  to  see  the 
plaintiff  paid  amounts  to  a  promise  to  pay  (a) ;  as  where  the 
defendant  said  ^  you  must  supply  my  mouier-in-law  with 
bread,  and  I  will  see  you  paid^  (&).  (ij  In  such  cases  the 
very  form  of  the  promise  seems  to  imply  the  intention  of 
the  defendant  to  render  himself  liable  as  surety  onlv,  and 
points  out  the  principal.  So  an  undertaking  by  %e  de* 
fendant,  that  if  the  plamtiff  would  lend  his  gelding  to  J.  S^ 
the  latter  would  re-delive)r  it,  is  within  the  statute  (c).  And 
so  it  was  held,  where  the  defendant  said,  ^  I  will  pay  .you 
if/.  S.  will  not;'  and  the  goods  were  cfierward$  deliver- 
*  596  ed  ld\.  Where  A.  falsely  pretending  that  he  was  *  author- 
ized Dy  fi.  to  order  goods  on  his  credit  to  be  delivered  to 
C,  promised  to  see  the  vendor  paid,  it  was  held  that  he 
was  not  liable,  either  on  his  promise,  or  for  goods  sold,  but 
that  he  would  be  liable  in  an  action  on  the  ease  for  the  de- 
ceit (e).  An  undertaking  to  guarantee  the  payment  of  a 
note  is  within  the  statute  (/). 
iitfoD  '^"""^''  But  next,  any  person  may  bind  himself  by  an  ex[»ess 
parol  promise,  munded  upon  a  new  consideration,  to  pay 
the  amount  of  another  person's  debt.  (2)    As  where  A. 

(]f)  Matsm  V.  Wharam,  2  T.  R.  80.  Anderson  v.  Haifman^  1  H.  B. 
130.    Lexington  v.  aarke,  2  Vent.  223. 

(z)  Watkins  v.  Perkins,  1  Ld.  Raym.  224.  (Mham  v.  Men,  Mich. 
24  Geo.  III.  MS.  96.  Robinson  v.  Pulsford,  1  Veut  4a  2  Keb. 
563. 

fa)  RMnson  ▼.  Pulsford,  1  Vent  4a  2  Keb.  563. 

(h)  2  T.  R.  80,  Cowp.  227.  [Erwin  ▼.  munman,  Cooke's  Rep. 
402.1 

(e)  Buckmyrt  v.  BamaU,  2  Ld.  Raym.  1085.  1  Salk.  27.  6  Mod. 
248. 

(d)  Jones  v.  Coomr^  Cowp.  227.  But  see  Mowbray  v.  Chinning' 
ftam,  cited  Cowp.  228. 

(e)  Thomson  y.  Bond,  1  Camp.  4. 

(f)  Exports  Mney,  Cowp.  460. 

(1)  [Where  the  defendant  inquired  of  the  plaintiff  the  termi  on 
which  he  would  furnish  newspapers  to  the  defendant's  nephew  to 
Bell  and  distribute^  and  said  "  If  my  nephew  should  call  for  papers, 
I  will  be  responsible  for  the  papers  that  he  shall  take,"  it  was  held 
that  this  was  an  original  undertakihf ,  and  not  within  the  statute. 
CKase  v.  Daty^  17  Johns.  114] 

(2)  [If  a  promise  to  pay  the  debt  of  another  be  founded  ob  a  new 
and  distinct  consideration,  independent  of  the  debt^and  one  moving 
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iimiiig  a  lien  upon  policies  of  insurance  in  his  haadSy  de-  part 

lirsff  them  op  to  an  agent  of  the  owner,  on  aa  agreement  ir. 
that  the  defendant,  the  agent,  will  pay  the  amount  of  a  bill 


dvawn  by  his  principal,  and  accepted  by  wJ.  for  the  acconn  Sec.  4. 
modation  of  the  principal  (g).    The  principle  ofthiaand  New  coosider- 

(g)  OttMngw.Jhibviy^EaauB^'  And  see  HncWtdk  ▼.  Mine, 
3  &p.  C.  87.  Barrdl  v.  TnmeU,  4  TaiHit.  117.  [^au  v.  Pigtitf 
1  Nott  &  M'C^ord,  124.] 

between  the  parties  to  the  new  promise,  it  is  net  witfain  the 
statute,  but  is  an  original  promise.  Per  Kent,  C.  J.  Lsoimm^  ▼« 
Vredenburgh,  8  Johns.  29.  Jona  v.  Baliardy  2  Rep.  Con.  Ct*  lia 
^JUUcTy  if  toe  whole  credit  is  not  given  to  the  person  who  conies  in 
I  to  answer  for  another.  Per  Kent,  C.  J.  uH  sup.  See  also  Ldand 
v;  Cmf&n^  1  M^Cord,  100.  S.  P.  If  A.  in  consideration  that  B.  will 
deiiyer  faun  goods,  and  ^at  C.  will  discharge  B.  from  execatkm, 
ptomise  to  ^y,  C.  the  amount  of  the  execution ;  this  ia  an  original 
undertaking,  and  not  within  the  statute.  SkeUon  v.  ArMoiCer,  8 
Johns.  376.  So  if  A.  being  bound  to  indemnify  B.  in  a  suit  in  which 
he  is  arrested,  request  C.  to  become  special  bail  lor  B.  andpromise  ' 
to  indemniiy  him.  Httrrimm  v.  Sawtd,  10  Johns.  242L  S.  P.  Perley 
V.  Simng,  13  Bfass.  Rep.  297.  See  also  11  Johas.  291,  BsOsy  r. 
Freeman.  So  if  A.  in  consideration  of  a  sale  of  land  to  him  hf  B. 
promise  C.  to  be  accountable  to  him  for  debts  due  to  him  from  B. 
Gold  V.  Phillips^  10  Johns.  412.  So  where  A.  promised  B.  not  to  re* 

Suire  payment  from  him  of  a  certain  note,  in  consideration  of  which 
I.  promised  to  indenmiiy  A.  from  one  third  of  all  loss  in  consequence 
of  luB  indorsing  certain  tiotes  for  C.  Myers  v.  Morse^  15  Johns.  425. 
So  where  A.  subscribed  to  pay  the  trustees  of  a  religious  society  a 
certain  sum  annually  towards  the  support  of  a  clergyman,  and  B.  in 
consideration  of  a  certiun  sum,  agreed  to  indemnify  A.  against  all 
claims  arising  firom  his  subscription.  Conkey  v.  Hopkins^  17  Johns. 
119.  So  where  A.- deposited  a  certain  sum  of  money  and  goods  in 
B.  " 

dorsad 

against  the  note.     (HmgUad  v.   Greenly^ 
Underhm  if  al.  v.  Gibson  ^  ol.  2  N.  Hamp.  Rep.  352. 

Where  a  husband  and  wife  were  about  separating,  and  a  •friend  of 
the  wilb  promised  the  husband  to  pay  for  the  board  of  the  children, 
if  he  would  sign  the  articles  of  separation — ^the  promise  was  held 
not  to  be  within  the  statute.  Hughes  v.  Oeyon,  2  Kep.  Con.  Gt.  257. 
If  a  person  promise  to  pay  the  amount  of  a  debt  which  he  owes 
to  a  creditor  of  him  to  whom  it  is  due,  and  to  save  him  harmless 
from  the  demand  of  his  creditor — such  promise  is  not  within  the 
statute.  Coltv.  12oo<,.17  Mass.  Rep.  229.  Sed  vide  Waggoner  v. 
Gray*s  Adm'rs.  2  Hen.  &  Mun.  603.  A  defendant  havins  mnds  in 
his  hands,  and  making  an  etpress  parol  promise  to  pay  me  debt  of 
another,  is  liable  notwithstanding  the  statute.  Raymer  ▼.  Sin^  3 
Har.  &  M^Hen.  451.  The  undertahing  of  assignees,  to  wllom 
property  has  been  deliyered  for  the  purpose  of  paying  credit6^  is 
not  within  the  statute.    Drakdey  v.  Deforest^  3  Conn.  Rep.  272. 

The  statute  does  not  api^y  to  promises  raised  by  impUcation  of 
law.  AOen  ▼.  Pryi^^  3  Marsh,  306.  Goodwin  if  al.  ▼.  GQheri,  1> 
Mass.  Rep«  5iai 
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PART       missed,  because  the  marriage  was  not  contracted  in  eacped- 
IV.  ation  of  3,000i.  (r). 

■         Contract  or  sale  of  lands^  ^c, — ^The  main  distinction  be- 
Sec.  4.  tween  this  branch  of  the  4th  section  and  the  1st  section, 

^^jf^omide-   jg^  ^jj^t  the  Isjt  section  relates  to  the  actual  creation  of  in- 
For  the  sale     ter^sts  in  lands,  the  fourth  to  executory  contracts  for  the 
of  lands.         creation  of  such  interests.     A  sale  by  auction  is  within 
this  clause  (5). 

Landsy  tenements  or  hereditaments^  or  any  interest  in  or  con- 
cerning them. — It  has  been  held,  that  a  contract  for  the  pur- 
chase of  a  growing  crop  of  grass,  to  be  mown  and  made 
*  599  into  hay  by  the  vendor  (^),  and  conferring  a  *  right  to  make 
a  profit  of  the  surface  of  the  land,  or  for  the  sale  of  grow- 
ing turnips,  their  maturity  not  being  stated  (u),  or  of  grow* 
iiig  trees  for  hop-poles  (»),  or  for  the  abatement  of  the  te- 
nant's rent  (orj,  for  the  grant  of  a  rent-charge,  or  of  a  right 
of  common,  is  within  £e  statute. 

But,  that  a  sale  of  mature  potatoes,  to  be  got  immediate- 
ly {y)  (the  contract  merely  conferring  an  easement,  or  right 
to  come  upon  the  land  to  carry  away  the  potatoes).  A 
contract  for  all  the  potatoes  growing  on  certain  land,  to  be 
dug  *and  carried  away  by  the  purchaser,  the  potatoes  alone 
being  the  subject  matter  of  the  sale  (z).  An  agreement 
by  .1.,  the  owner  of  land,  that  B.  should  cultivate  it, 
yielding  to  A.  a  moiety  of  the  crops  {a\  a  parol  contract 
for  an  easement,  such  as  a  liberty  to  nail  the  frame-work  of 
a  sky-light  against  a  wall  (6),  or  to  stack  coals  in  a  yard,  or 
use  a  way  over  the  land  oC'another  (c),  is  not  within  the 
statute  (1). 

(r)  Ayliffv,  Tracy,  2  P.  Wms.  65. 

(s)  Walker  v.  ConstdbU,  2  Esp.  C.  659.  1  B.  &  P.  306.  ^an^dd 
V.  Johnson^  1  Esp.  C.  102.  [Ccilin  v.  Jacksof^  8  Johns.  520,  a  she- 
riff's sale  of  lands.    2  Johns.  248.  S.  C] 

{t)  Crosby  v.  Jfadsworihy  6  East,  602. 

fu)  Emmerson  v.  Hedisj  2  Taunt.  38.  But  qu.  and  vide  Waruitk 
v.  Br^ct,  2  M.  &  S.  205.  And  see  also  WioMinglon  v.  Bristow,  2 
B.  ^  P.  453.  supra  78,  n.  (s).  and  2  B.  &  B.  99. 

(v)  7WT.^<y,2B.&B.99. 

(x)  O' Connor  r.  Spaight,  I  Scho.  &  Lef.  306, 

(y)  Parker  v.  Staniland,  11  East,  362. 

(z)  Warwick  v.  Brwce,  2  M.  &  S.  205. 

(a)  PouUer  v.  KiUinghedc,  1  B.  &  P.  397.  And  an  appr^sment  of 
the  value  having  been  made  for  both  parties,  it  was  iield  that  A, 
might  recover  for  goods  sold  and  delivered. 

(b)  Winter  v.  BrockweU,  8  East,  310,  n.    11  £as[t,  366. 

(c)  Wood  V.  Lakci  Say.  3.     Webb  v.  Patemostery  Palm.  71.  S.  C. 

2  Rol.  Rep.  143. 

i.,ii»  I  ■'■     ■[■■■■■■■■■■I  ■        ■■  ..» 

;i)  [A  contract  for  the  sale  of  things  annexed  to  the  freehold,  but 


1 
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A  parol  agreement  that  an  arbitrator  shall  determine  be-       part 
tween  the  parties,  whether  a  lease  shall  be  granted,  is         if. 


which  are  capable  of  separation  witiiout  violence,  and  bv  the  terms 

of  the  contract  are  to  be  separated,  is  held,  in  Connecticut,  not  to  |°^'"^  ^ 

be  withm  the  statute.    Bostwick  v.  Leat^  3  Day,  476.    Nor  is  an  ' 

agreement  not  to  exercise  a  right  regarding  the  freehold — as  not  to 

use  a  mill,  or  not  to  carr^  on  a  trade  within  a  particular  shop^fiid. 

In  New- York  the  sale  of  a  growing  crop  of  wheat,  by  parol,  is  held 

not  to  be  within  the  statute.    Nlnocomb  if  al,  v.  Ramer,  4  Johns. 

421,  note. 

A  parol  promise  by  the  owner  of  lands,  to  a  person  who  had  en- 
tered into  possession  without  title  and  made  improvements,  to  sell 
them  to  him,  is  void.  Frur  v.  Hardenhurgh^  5  Johns.  273.  But  a 
promise  to  pay  for  the  improvements  made  on  one's. land  is'not 
within  the  statute,  ibid.  Benedict  v.  Behee,  11  Johns.  145.  Posses- 
sion is  an  interest  in  land,  within  the  meaning  of  the  statute.  Hmv- 
ard  V.  Ea»t9n^  7  Johns.  205.  See  also  Fox  v.  Longley,  1  Marsh.  388. 
€0  is  a  right  in  equity  of  redeeming  mortgaged  lands.  SeoU  ifcd,  v. 
J^FarUmdy  13  Mass.  Rep.  309 :  And  a  contract  to  release  a  cove- 
nant of  warranty  annexed  to  land,  Bli$9  ^  al,  v.  ThompBony  4 
Mass.  Rep.  468 :  And  a  promise  by  a  grantee  to  execute  a  deed  of 
defeasance,  so  that  the  conveyance  shall  operate  as  a  mortgage. 
Boyd  v.  iSione,  11  Mass.  Rep.  342 :  And  a  promise  by  the  irrantee 
to  return  the  deed  unrecorded,  if  the  contract  is  rescinded,  or  if 
certain  conditions  are  performed  by  the  grantor.  Skerbume  v.  F%d- 
Uty  5  Mass.  Rep.  133.  Afiy  permanent  right  to  hold  another's  lands 
for  a  particular  purpose,  and  to  enter  on  them  at  all  times,  without 
his  consent,  is  an  interest  within  the  statute.  Cook  y.  Steams^  11 
Mass.  Rep.  533 :  Thus  an  easement  in  the  lands  of  another,  or  a 
right  to  enter  on  them  for  the  purpose  of  erecting  and  keeping  in 
repair  a  dam,  embankment  or  canal,  in  order  to  raise  water  to  work 
a  mill,  cannot  be  acquired  by  parol,  ibid.  See  also  PkiUip9  v. 
Thompsoriy  1  Johns.  Chau.  Rep.  L31.  S.  P.  But  where  there  is  a 
parol  agreement  for  a  right  of  way,  or  other  interest  in  land,  and 
any  acts  are  done  in  pursuance  thereof,  which  are  prejudicial  to  the 
party  performing  them,  and  are  in  part  execution  of  the  contract, 
tlie  agreement  w  valid  notwithstanding  the  statute.  Richer  $f  al. 
•v.  K^ly  ifol.l  Greenleaf,  117.  An  agreement,  after  the  execution 
of  a  lease,  that  the  lessee  shall  not  use  the  pasture  land  without 
paying  for  it,  is  within  the  statute.  Trtfon  v.  Moonejff  9  Johns.  583, 
80  is  an  agreement  between  A.  and  B.  that  B.  shall  purchase  C.'s 
lands  for  the  benefit  of  both ;  though  B.  makes  the  purchase,  and 
thereupon  it  is  further  agreed  that  A.  shall  advance  half  the  pur- 
chase money  and  be  equally  interested  in  the  purchase.  Parker  v. 
BodUy,  4  Bibb,  102.    H.  P.  Henderson  v.  Hudson^  1  Munf.  510. 

A  parol  agreement  between  owners  of  adjoining  lands,  that  a 
surveyor  should  run  a  dividing  line  between  them,  and  that  it  should 
thus  be  ascertained  and  settled — which  was  executed,  and  the  line 
nm  accordingly,  and  marked  on  a  plat  b/  a  surveyor  in  their  pre- 
sence, as  the  boundary — ^was  held  to  lie  conclusive,  and  not  within 
the  statute.  Boyd's  Lessee  v.  Graves  fy  a/.,  4  Wheat.  513.  See  Jack- 
son V.  Dysling,'2  Caines'  Rep.  198.  Stuyvesant  v.  Dunham  fy  al.,  9 
Johns.  61.     Whitney  v.  Holmes^  15  Mass.  Rep.  151. 

An  agreement  to  remove  a  fence  and  open  a  road,  is  not  an  agree- 
ment concerning  an  interest  in  lands.  Storms  v.  Snyder^  10  Johns. 
109.  Assumpsit  may  be  maintained  by  grantor  against  grantee  for 
the  consideration  of  a  conveyance,  if  not  in  fact  paid,  although  pay- 
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PART       within  the  statute  (rf).     It  seems  to  be  now  settled  that  an 
IV.         equitable  mortgage,  by  the  deposit  of  title  deeds,  is  not 

within  the  statute  (e). 

Interest  in    .        *  It  has  frequently  been  held  in  equity,  that  a  part  per- 
laiids.  formance  takes  the  case  out  of  the  statute  (/).     Where 


*600 


((if  Walters  v.  Morgan,  2  Cox's  Chan.  Ca.  369. 

(e)  Ru88d  V.  Russel^  1  Bro.  Ch.  269.  .This  ia  a  matter  of  daily 
occurrence.  1 1  Ves.  403.  404,  n.  12  Ves.  197.  1  Evans's  St.  235. 
[See  Coote  on  Mortgages,  chap.  VIII,    19  Ves.  211.  258.    2  V.  & 

B.83.] 

•  Cf)  Griffith  V.  Young,  12  East,  513.  Crosby  v.  Wadstporth,  6  East, 
602.  La.  Jylesford^s  case,  Str.  783.  And  this,  it  has  been  said,  is 
on  the  ground  of  fraud.  1  Bro.  C.  C.  413.  417.  1  Ves.  221.  BuHer,  J. 
(in  BrodU  v.  Paul,  1  Ves.  jun.  333),  intimated  an  opinion  that  the 
same  rule  prevailed  at  law  as  in  equity  on  this  subject ;  but  a  con- 
trary opinion  was  expressed  by  Ld.  Eldon,  hi  Cooth  v.  Jackson^  6 
Ves.  29.  See  Teal  v.  ^uty,  2  B.  &  B.  99,  where  the  contract  was  for 
growing  trees,  which  the  defendant  (the  vendee)  cut  down  and  took 
away ;  and  held  that  he  might  recover,  the  agreement  being  exe- 
cuted.    See  also  supra,  125. 

ment  is  acknowledged  in  the  (feed — it  not  being  a  contract  within 
the  statute.  Boxoer  v.  BeU,  20  Johns.  338.  f^lkinson  v.  Scott,  17 
Mass.  Rep.  249.  An  agreement  to  abate  in  the  price  what  the  land 
is  deficient  in  the  quantity  expressed  in  the  deed,  is  not  within  the 
statute.  Mott  v.  Hurd,  1  Boot,  73.  Sed  vide  Bradley  v.  ELodget, 
Kirby,  23.  The  terms  '*  lands,  tenements  and  hereditaments,'"  in 
the  statute  of  frauds,  in  Tennessee,  do  not  comprehend  an  equita- 
ble estate :  Sales  of  occupant  claims  are  tliereiore  not  within  the 
statute.    Danforth  v.  Lotcry,  1  Hayw.  Tenn.  Rep.  61. 

Under  the  act  of  Pennsylvania  "  for  the  prevention  of  frauds, 
&c.,"  an  action  for  damages  may  be  maintained  on  a  parol  agree- 
ment for  the  sale  of  land.  Ewing  v.  TeeSj  1  Binney,  450.  The  act, 
though  it  does  not  make  such  parol  agreement  void,  restricts  its 
operation  as  to  the  acquisition  of  an  interest  in  the  land,  and  no  title 
in  fee  simple  can  be  decived  under  it.  Bdl  v.  Andrews,  4  Dallas, 
152.  Where  such  parol  agreement  has  been  executed  by  payment 
of  a  valuable  consideration,  and  delivery  of  possession,  it  is  binding 
between  the  parties.  BUlington  v.  Irelsh,  5  Binney,  131 :  But  to 
bind  a  subsequent  bona  Jide  purchaser,  notice  either  in  fact  or  law 
must  be  clearly  shown,  ibid.  There  is  nothing  in  the  act  to  prevent 
a  declaration  of  trust  by  parol.  German  v.  Gabbald^  3  Binney,  302. 
In  Kentucky,  the  statute  of  frauds  is  held  to  be  imperative  against 
all  parol  contracts  for  lands  where  the  trust  is  direct,  but|not,to  ex- 
tend to  resulting  trusts,  which  will  be  decteed,  though  proved  by 
parol  alone.  Fischli  v.  Dumaresly,  3  Marsh.  23.  The  statute  with- 
holds the  remedy  for  enforcing  a  parol  contract  for  lands,  but  does 
not  destroy  its  obligation — and  it  is  a  good  defence  to  a  bill  for  spe- 
cific performance  of  a  written  contract,  that  it  has  been  rescinded, 
or  its  terms  abated,  by  a  subsequent  parol  agreement.  Lucas  v. 
Mitchell,  3  Marsh.  245. 

In  New  York  and  Pennsylvania,  if  a  person  purchase  land  with 
another's  money  and  take  a  deed  of  it  in  his  own  name,  there  is  a 
re;«ulting  trust  in  favour  of  hiiQ  to  whom* the  money  belonged — and 
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the  tenant  agreed  to  pay  the  landlord  402.  out  of  1002.,  for       part 
the  good-will  of  ^le  farm  if  he  would  receive  another  tenant,        it. 

it  was  held,  that  the  defendant  having  received  the  1002. - 

washable  at  law  (g);  so  where  the  plaintiff  let  land  in  con-  interest  in 
sideration  of  receiving  half  the  crop,  and  the  crop  was  ap-  i»"^">  **^- 
praised  by  mutual  consent,  it  was  held  (A)  that  tne  statute 
was  out  of  the  question ;  so  in  equity,  where  the  party  has 
been  put  into  possession  (t),  especially  if  he  has  incurred 
expense  {k) ;  or  a  man,  upon  promise  of  a  lease,  has  laid 
out  money  in  improvements  (/),  or  a  lessee  enters  and 
builds  (m)  ;  but  the  permitting  one  already  in  possession 
to  continue  in  possession  is  no  part-periormanqe  of  an 
agreement  for  a  further  lease  (n).  Where  the  bill  stated  it 
to  be  .a  part  of  the  agreement  that  the  contract  should  be 
reduced  into  writing,  and  in  consequence  of  the  agree- 
ment^ the  party  was  put  to  expense,  it  was  held  that 
*  the  bill  would  lie  for  the  sum  laid  out,  and  an  action  at  *  601 
law  was  directed,  and  also  that  thfi  agreement  should  be 
admitted  (o).  .  Where  the  act  would  not  prejudice  the  par- 
ty, in  case  the  agreement  were  not  to  be  enforced,  it  is  not 
to  be  considered  as  a  part-performance  [p)  (!)     So  where 

(g)  GriJUh  V.  Young,  12  Erst,  513. 

(h)  PauUer  v.  KUlingbeck,  1  B.  &  P.  397.    And  see  6  East,  612. 

{%)  Pyke  V.  WHltams,  2  Vern.  455. 

(k)  9  Mod.  37.  2  Freem.  281.    Foxcroft  v.  Lister,  cited  2  Veni. 
456.     Flmfd  v.  BucJdand,  2  Freem.  260. 

(I)  1  Vern.  151.    FrecCJj.  561. 

(tn)  9  Mod.  37. 

(n)  SmiVi  v.  Turner,  cited  Prec.  in  Ch.  563 . 

(o)  1  Vern.  159. 

(p)  Gunter  v.  Halsey,  Amb.  586. 


audi  trust  may  be  proved  by  parol.  Jackson  v.  Slembtrgh,  1  Johns. 
Cos,  153.  S.  C.  1  Johns.  Rep.  45,  n.  Foote  t.  Colvin,  3  Johns.  215. 
Jackson  V.  Maisdorfy  11  Johns.  91.— Wharton's  Digest,  580,  cites 
manuscript  cases  in  the  Circuit  Court  of  the  U^Statcs.  Seeus,  in 
Massachusetts.  Goodicin  v.  Hubbard  if  al,  15  Mass.  Rep.  218. 
Runey  ^  cd.  v.  Edrnands,  ibid.  294.  Storer  v.  Baison,  8  Mass.  Rep. 
431.    Jenney  v.  Mien,  12  Mads.  Rep.  375.] 

(1)  [Davenport  v.  Mason,  15  Mass.  Rep.  65.  S.  P. — ^Wherfe  posses- 
sion oi  land  has  been  taken,  and  improvements  made  under  an 
agreement,  the  terms  of  which  do  not  distinctly  appear,  though  the 
court  will  not  grant  relief  on  the  ground  of  part  performance,  yet 
the  bill  will  be  retained  for  the  purpose  or. affording  the  party  a 
reasonable  compensation  for  beneficial  and  lasting  improvements. 
Parkhurst  v.  Van  Corllandt,  1  Johns.  Ch.  Rep.  273.  Consideration- 
money  paid,  possession  taken,  and  valuable  improvements  made, 
under  a  parol  contract  for  the  conveyance  of  lands,  will,  in  equity^ 
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PAftT       the  act  has  been  done  with  another  view,  and  not  with  an 

IV.         intention  to  carry  the  agreement  into  effect  (q) ;  or  where 

t.j  it  is  merely  ancillary  to  the  contract  (r).'    An  estate  was 

Sale  of  i«od«.  sold  at  twenty-five  years  purchase,  the  tithes  and  timber  to 

be  taken  at  a  valuation  :  it  was  held,  that  the  making  the 

valuation  and  sending  the  abstract  did  not  amount  to  a 

part^perfonnance  (<).    The  receipt  of  earnest  will  not  take 

(q)  Ibid. 

(r)  IFkUehurek  v.  Bevis,  2  Bro.  G.  G.  559. 

{s)  fFkUbrtad  v.  BfvokhurH,  I  Bro.  G.  G.  404. 

■  ^  >  ■    ■ 

take  the  ease  oat  of  tbe  statute,  and  entitle  the  complainant  to  a 
decree  for  a  specific  performance.  D&umey  v.  Hotckkiss,  2  Day, 
225.  Smith  y.  Lessee  of  PattoHy  1  Serg.  ^  *kaw]e,  60.  WHmore  v. 
Whiie,  2  Gaines'  Gas.  m  £r.  87.  But,  at  lawj  part  performance  will 
not  take  a  parol  agreement  out  of  the  statute.  Per  Kent,  G.  J. 
Jaekswi  v.  IHerce,  2  Johnsi  221.  Kidder  v.  Hunt,  1  Pick.  328.  Ex- 
penses incurred  in  faith  of  a  parol  agreement,  which  is  Tiolated, 
may,  however,  be  recovered  in  an  action  of  indebitatus  assumpsit. 
1  Pick,  uhi  9up.  And  in-  equity,  a  part  performance,  which  will 
take  a  case  out  of  the  statute,  must  be  made  under  such  circum- 
^  stances  as  amount  to  a  fraud.  Meaeh  v.  Stone  if  al,  I  Ghapnnm's 
Rep.  182.  Payment  of  tlie  purchase  money,  it  seems,  is  not  suffi- 
cient part  perrormance  to  take  a  case  out  of  the  statute.  Jack^on^s 
.^stgnees  v.  Outright  If  at.  6  Munf.  908. 

The  part  performance  which  will,  in  equity,  take  a  case  out  of 

~  the  statute,  must  be  of  the  identical  agreement  set  up  by  the  bUL 

Phillips  V.  Thompson,  1  Johns.  Gh.  Rep.  131.    And  it  must  be  such 

as  usually  or  necessarily  follows  such  an  agreement.    Townstnd  v. 

Sharp,  2  Ovorton's  Rep.  192. 

A  parol  promise  to  convey  lands  to  a  son,  in  consideration  of  na- 
tural affection  merely,  will  not  be  specifically  enforced  in  equity 
against  the  father,  even  in  favour  of  a  purchaser  from  the  son.' 
Hickman  Y,  Grimes,  1  Marsh.  86.  Nor  will  a  parol  promise,  alleged 
to  have  been  made  by  an  ancestor,  be  enforced  against  an  infant 
*  heir,  although  his  guardian  does  not  insist  on  the  statute.  Grant 
v.  Craigmites,  1  Bibb,  203. 

A  court  of  equity  will  not  compel  spedfic  performance  of  a  pa- 
rol agreement  to  convey  lands,  in  a  case  where  the  party  who  asks 
its  assistance  is  chargeable  with  unfair  conduct  in  relation  to  the 
contract  which  he  seeks  to  enforce— but  will  leave  him  to  his  legal 
remedy.  Per  Wlshington,  J.  Thompson  v.  Tod,  1  Peters'  Rep.^. 
If  part  of  the  purchase  money  be  paid,  and  possession  be  delivered 
in  ])urBuance  of  and  with  a  view  to  the  performance  of  a  parol 
agreement,  it  is  held  in  Pennsylvania,  that  the  case  is  taken  out  of 
the  stattate.  Bassltr  v.  Niesly,  2  Berg.  &  Rawle,  355.  S.  P.  Jones 
V.  Peterman,  3  ib.  546.  But  where  the  lessee,  in  a  parol  lease  for 
seven  years,  had  possession  before  the  agreement,  and  continued 
in  possession  afterwards,  and  had  made  no  improvements,  nor  in- 
curred expenses  on  the  faith  of  the  agreement,  it  was  held  that  pos- 
session could  not  be  regarded  as  a  part  perfornumce.  Jones  v.  Pi- 
ierman,  ubi  sup.  The  cases-  in  England,  on  the  subject  of  the  spe- 
cific performance  of  agreements  for  the  sale  of  lands,  are  notstnct- 
ly  applicable  in  this  country,  on  account  of  the  rapid  change  of  tlie 
value  of  lands  here.    TVwW  v.  PfovJti,  3  Yeates,  177.] 
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the  case  ooi  of  the  stayite  {t).    Where  A.  articled  for  an       paet 
estate  in  his  own  name,  and  B.  alleged  4hat  tlie  estate  had         it. 
been  bought  for  him,^but  there  was  no  written  agreement  , 

or  part  payment  between  them,  it  was  held,  thatlS.  could 
not  prove  the  fiict  by  parol  evidence  (ti). 

Upoh  any  agreement  thai  is  not  to  be  performed  vnthin  the  witbin  one 
jjpoce  of  one  year,  fye. — It  has  been  held,  that  cases  depend-  !«•'• 
ing  upon  contingencies,  which  may  or  may  not  happen 
within  the  year,  as  upon  the  return  of  a  ship,  marriage,  or 
death,  the  case  is  not  within  the  statute  f x),  although  the 
event  does  not  in  feet  happen  *  within  tne  year  (y).  *  But  *  qq2 
where  it  appears  to  be  the  intention  of  the  parties,  diat  the 
agreement  shall  not  be  performed  within  the  year,  the  case 
is  within  the  statute  (z),  although  pqrt  be  performed  with- 
in the  year  (a)  (1). 

Unless  the  agreement,  S^c.^-^The  term  agreement  compre-  Agreemeat. 
bends  contracting  parties,  a  consideration,  and .  a  promise. 
Hence  it  is  necessary  that  the  names  of  the  contracting 
parties  should  be  stated  (&)  (2). 

(t)  Free. -in  Chan.  560« 

(u)  BarlUn  v.  PiekersgiU,  33  &  33  Geo.  II.  in  Chan,  cited  R.  v. 
Boston,  4  East,  577. 

(x)  1  Salk.  380.  Per  Wilmot,  /.,  3  Burr.  1381.  Peter  ▼.  Comp- 
ion,  Skinn.  353.  1  Ld.  Raym.  317.  [Moore  v.  Fox,  10  Johns.  344.] 
Iknton  V.  Emblers,  8  Burr.  1378 ;  where,  in  consideration  that  the 
plaintiff  would  become  housekeeper  to  the  defendant's  testator,  and 
take  upon  herself  th^  care  and  management  of  his  family,  the  tes- 
tator undertook  to  pay  her  certain  wages,  and  leave  her  an  an- 
nuity. 

.  hf)  Ibid.    Ld.  Holt  was  of  opinion  that  the  contract  could  not  be 
retused  afler  the  expiration  of  the  year.    1  Ld.  Raym.  317. 

(z)  According  to  the  resolution  of  the  Judges,  in  Peter  r.  Comp- 
ton,  Skinn.  353.  ^ 

(a)  BmdeU  v.  Drummmd,  11  East,  143.  Braeegirdle  v.  Heald,  1 
B.  &  A.  733. 

(h)  See  the  cases  helow  under  the  17th  section ;  also  Champion 
¥.  Phimmer,  1  N.  R.  353.  Distinct  and  separate  documents  may  be 
united  for  this  purpose. 


(1)  "[An  agreement  to  marry  at  the  end  of  five  years  is  within  the 
statute*    Derby  v.  Phelps,  3  N.  Hamp.  Rep.  515.] 

(3)  f  A  paper  purporting  to  state  the  ^  articles  of  sale  of  the  es- 
tate 01  J.  W.  deceased,"  containing  terms  of  payment,  and  a  scbe- 
dide  of  the  property  as  divided,  wiUino  other  description  of  it  than 
^  mansion  house  in  D.  street — Lot  No.  1 — No.  3."  &c.  and  the 
names  of  the  purchasers,  and  the  mms  stipulated  to  be  given,  car- 
ried out  against  each  lot,  &c.  and  the  signature  of  the  auctioneer 
affixed,  and  a  memorandum  beneath  it,  signed  ^^^  bidder,  in 
which  he  engaged  to  take  the  property  bidden  ofM^  him  at. the 
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FART  The  contideration, — A  promUt  in  writing  to  pay  the  debt 

iv.         of  another,  without  specifying  the  ^consideration,  for  the 
'       promise,  has  been  held  to  be  insufficAlQt  (c)  (1). 
Agreement.  Where  the  defendant  wrote  a  letter  to  the  mortgagee 

of  premises,  stating  that  he  had  agreed  to  dispose  of 
them,  it  was  held  to  be  insufficient,  since  it  did  not 
specify  the  terms  of  sale,  or  the  sums  or  number  of 
houses  (c?).  So  an  agreement  for  a  lease  at  a  certain 
*  603  *  rent,  which  did  not  specify  the  term  (c),  was  held  to  be 
insufficient.  But  it  is  sufficient  if  the  consideration  appear 
by  nAiessary  inference  and  implication  (/).  A  letter  writ- 
ten by  the  defendant  to  the  plaintiff's  attorney,  requesting 
the  plaintiff  to  give  indulgence  to  a  third  person,  till  a  fu- 
ture day,  when  he  (tije  defendant)  would  see  the  plaintiiT 
paid,  was  held  to  be  sufficient,  although  it  did  not  specify 

(c)  Wain  v.  fVarUers,  5  East,  10.  The  promise  in  that  case  was 
thus,  "  I  will  engage  to  pay  you  (the  plaintiff)  by  half  past  four  this 
day,  fifly-^  pounds  and  expenses,  or  bill  to  that  amount  on  Hall, 
J.  W."  The  consideration  was  the  forbearance  to  sue  Hall.  See 
I^erion  v.  MaOkews,  6  East,  307.  Stadt  y.  lAU,  9  East,  348.  As 
to  the  case  of  Wain  v.  Wcaiters,  which  has  excited  so  much  legal 
discussion,  see  Ld.  Eldon's  observations.  Ex  parte  Minety  14  Ves. 
159.  Ex  parte  Gordon,  15  Ves.  386.  [In  Saunders  v.  Wakefield,  4 
B.  &  A.  .595,  the  doctrine  of  Wain  v.  frarUen  was  unanimously  re- 
cognized and  confirmed  by  the  court  of  King's  Bench.] 

.  (d)  Seagood  v.  Meale,  Pr.  Ch.  560.  9  Ves.  250. 252.    11  Ves.  555. 

(e)  Clinan  v.  Cooke,  1  Scho.  &  Lef.  22. 

(f)  Per  Lawrence,  J.  6  East,  308. 

prices  and  credits  mentioned — was  held  not  to  be  a  sufficient  me- 
raorandum  within  the  statute,  as  it  did  not  show  who  were  the  two 
parties  to  thd  contract.  Skerbume  if  al.  v.  Shaw,  1  N.  Hamp.  Rep. 
157.] 

(1)  [Under  the  statute  of  Virginia  which  provides  that  **ihe  pro- 
mise or  tt^reement  shall  be  in  writing,"  the  consideration  need  not 
be  in  writing.  Fioletty.  Patton,  5  Cranch,  142.  In  New  York  and 
South  Carolina,  the  English  doctrine  is  adopted.  Sears  v.  Brink  if 
al,  3  Johns.  210.  Leonard  v.  Vredenburgh,  8  ib.  29 — Stephens  v.  • 
Winn,  2  Nott  &  M'Cord,  372.  n.  tt  is  also  explicitly  recognized, 
though  not  directly  adjudicated,  in  New  Hampshire.  JVeelson  v. 
Sanbome,  2  N.  Hamp.  Rep.  414.  But  in  Massachusetts,  it  is  re- 
jected.   Packard  v.  Richardson  4"  cd.  17  Mass.  Rep.  122. 

Where  the  agreement  is  by  covenant  or  writing  under  iseal,  no 
consideration  need  be  expressed,  for  the  seal  itself  imports  a  con- 
sideration ;  and  the  statute  has  not  altered  the  common  law  in  Uiis 
respect.  lAvingston  v.  TVemper,  4  Johns.  416.  See  also  JiUcin  v. 
Duren,  2  Nott  &  M^Cord,  370.  In  Adams  v.  Be«n,  12  Mass.  Rep. 
137,  it  was  held  that  a  written  engagement,  on  the  back  of  a  lease, 
that  the  lessee  should  pay  the  rent,  sufficiently  imports  a  consider- 
ation, though  it  is  not  expressed.] 


«- 
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the  sum,  which  was  allowed'  to  be  proved  by  parol  evi-       pass 
dence  {g).  ir. 

A  guarantee  in  writing,  to  pay  for  goods  to  be  delivered 


by  the  vendor  to  a  third  penKm,  sufficiently  expresses  Ae  Afiwiiitnt. 
consideration  (A)  (1). 

80  a  memorandum,  signed  by  the  defendant,  by  which 
he  agrees  to  give  so  much  for  goods,  is  sufficient,  fbr  the 
consideration  is  to  be  inferred  from  the  agreement,  viz.  the 
sale  and  delivery  of  goods  (t). 

(g)  BaUman  v.  PhiUip$y  15  East,  270.  The  letter  was  aSdressed 
to  the  plaintiff's  attorney,  and  ran  tiius,  **  The  bearer  D,  W.  has  a 
sum  or  money  to  receive  from  a  client  of  mine  some'  day  this  next 
week ;  I  trust  that  you  will  give  him  indulgence  till  that  day,  when 
I  undertake  to  see  you  paid." 

(h)  Stadi  V.  Lill^  9  East,  348.  6  Esp.  C.  89,  Warrington  v.  Fur- 
her, 

(i)  Egerton  v.  Ma^iewSy  6  East,  307.  Note,  this  was  on  the  con- 
struction of  the  17tli  sec. 


( 1 )  [A  memorandum  of  the  sale  of  lands  ipust,  besides  being  sign- 
ed by  the  party,  contain  the  essential  terms  of  the  contract,  express* 
ed  with  such  clearness  and  certainty  that  they  may  be  understood 
from  the  writing  itseli^  or  some  other  paper  to  which  it  refers,  with- 
out the  necessity  of  resortingto  parol  proof.  Parkkurst  v.  Van 
Car&andty  1  Johns.  Ch.  Rep.  373.  A  receipt  for  money,  stating  that 
it  was  the  cash  part  of  the  purchase  of  a  lot  bought  of  the  person 
subscribing  the  receipt,  is  not  sufiScient  to  take  a  case  6ut  of  the 
statute.  I3i%s  v.  DeadnuMf  4  Bibb,  466.  A  receipt  in  these  words — 
^  Received  of  A.  $90,  on  account  of  a  plantation  on  the  Cyprtss^ 
sold  to  him  this  day  for  $3,200,  payable  in  different  instafanents,  as 

Ser  agreement.  Charleston,  Ai|g.  L  1816,"  and  signed  by  the  ven- 
or,  was  held  sufficient  to  take  the  case  out  of  the  statute.  Cowk 
V.  Descoudresy  1  M^Cord,  425.  Where  a  contract  for  the  purchase 
of  land  is  executory,  the  price  must  be  stated  in  the  written  memo- 
randum :  Secus^  where  the  contract  is  executed  by  the  payment  of 
the  purchase  money,  and  the  payment  is  admitted  in  the  memoran- 
dum.   FugaU  V.  Hantfordf  3  Littell's  Rep.  262. 

Where  a  bill  charged  that  the  defendant  agreed  by  parol  to  bid 
in  laod  for  the  complainant,  at  a  sheriff's  sale,  though  he  took  the 
title  in  his  own  name,  and  the  defendant  pleaded  the  statute  in  bar; 
it  was  held  that  an  account  signed  and  delivered  by  the  defendant, 
in  which  he  charged  the  complainant  with  the  consideration  mo- 
ney for  the  purchase  of  the  land,  was  a  sufficient  memorandum  or 
note  in  writing  to  take  the  case  out  of  the  statute.  Denian  v. 
JIf  £enme,  1  Desauss.  289. 

A  written  a^ement  in  these  /words,  <^  I  promise  to  pay  the 
amount  aibresaid,  if  C.  S.  should  not  pay  it  in  six  months,*^  is  a 
sufficient  promise  within  the  statute.  BwxUyw.BecardsUy^  2  South- 
ard's Rep.  570.  So  is  the  following — written  by  O.  on  a  note  giv- 
en by  A.  to  B. — ^  I  guarantee  the  payment  of  the  within  note  to 
B.,  one  half  in  six  months,  the  other  half  within  twelve  months.'* 
NiuUon  V.  Sanhamty  2  N.  fiamp.  Rep.  413.    See  post,  p.  606,  noU 

U).l 
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« 
FART  Or  some  memorandum^  or  note  thereof. — Under  this  sec* 

IT.         tion,  as  well  as  the  1 7  th,  the  terms  of  the  contract  may  be 
■  collected  from  several  distinct  papers,"  provided  they  be 

Note  or  memo*  Connected  by  reference  from  one  to  another  ;  but  it  is  not 
raadom.  sufficient  to  connect  them  by  mere  extrinsic  oral  testimo- 

ny {k).  Thus,  an  agreement  for  a  lease,  which  does  not 
specify  any  definite  term,  and  which  has  no  reference  to 
an  advertisement  which  does  express  the  term,  cannot  be 
*  604  connected  *  with  it  by  oral  evidence  (l) ;  and  a  letter,  re- 
ferring to  some  agreement  generallv,  but  without  specify- 
ing the  terms  of  it,  is  hot  sufficient  (m).  T4ius  a  reference 
in  an  agreement  to  such  parts  of  another  paper  as  have 
been  read  to  the  party,  is  insufficient  (n)  (1). 

And  it  is  not  essential  that  a  note  or  memorandum  of 
the  agreement  should  have  been  delivered  to  the  other  par- 
ty. A  letter  written  by  a  man  to  his  own  agent,  setting 
forth  the  terms  of  the  agreement,  has  been  held  to  be  suffi- 
cient (o).  So  where  the  iather  wrote  a  letter  to  a  friend 
of  the  plaintiff's,  agreeing  to  give  5002««tahis  daughter  on 
her  marriage,  to  be  charged  upon  his  land  (p) ;  but  where 
the  father  wrote  a  letter  to  the  daughter,  after  an  agree- 
ment with  the  intended  husband,  in  which  he  stated  his 
agreement  to  leave  her  3,000/.  and  that  the  matter  was  to 
be  fiiUy  concluded  the'  next  day,  v^as  held  to  be  a  mere 

(k)  Taumey  v.  Crovoiher^  1  Bro.  Ch.  C.  161.  318 ;  and  vid.  ii^ih 
61d.    [Ltnt  if  al,  v.  Padelford,  10  Mass.  Rep.  290.] 

*  fl)  Clinan  v.  Cooke,  Sch.  &  Lef.  22.    Evans  on  the  Stat.  Vol.  I. 

p.  237.    Seafood  v.  Meale,  Prec.  in  Chan.  560.    Clerk  v.  fFrighij  1 
Atk.  12.     ffhaUy  v.  Bagenal,  1  Br9.  P.  G.  345. 

(m)  Ibid.    1  Ves.  jun.  326. 

(n)  Brodie  v.  St^Patd,  1  Ves.  jun.  326;  and  Evans  on  the  Stat. 
Vol.  I.  p.  237,  where  the  cases  on  this  subject  are  collected. 

(0)  Per  Ld.  Hardwicke,  3  Atk.  503.  2  Ch.  Rep.  147.   1  Vem.  110. 
(p)  Moon  V.  Hartj  2  Ch.  R.  284.    1  Vem.  110. 

(q)  ^lifft  V.  Tracyy  2  P.  Wms.  65. 

(1)  [See  Parkhwrst  v.  Van  CorUandi,  cited  in  the  preceding  note. 
In  order  to  make  a  letter  evidence  of  an  agreement  for  the  sale  of 
Iands»  so  as  to  take  it  out  of  the  statute,  it  ought  distinctly  to  set 
forth  the  terms  of  the  agreement,  or  at  least  refer  to  some  written 
instrument,  in  which  the  terms  are  set  forth,  and  that  the  party  ac- 
cepted such  terms. — ^Therefore  a  letter  from  the  vendor  to  the  ven- 
dee, informing  him  that  the  writings  for  the  land  were  ready,  and 
adding  that  **  the  sooner  he  came  anid  settled  the  business,  the  bet- 
ter'*— ^was  held  not  to  be  sufficient.  Givens  v.  Colder,  2  Desauss. 
188.  It  has,  however,  been  decided  in  Virginia,  that  a  letter  pro- 
mising to  make  a  deed  of  land,  "^  accordins  xo  contract,"  is  a  suffi- 
cient memorandum  or  note  in  writing,  within  the  statute,  though 
the  terms  of  such  contract  are  not  mentioned.  Johnson  v.  RonakPe 
Mm'r.  4  Munf.  77,] 
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coimnunication,  and  not  binding,  the  liusband  having  mar-       part 
ried  the  da^i^hter  in  ignorance  of  the  letter  (1).  i^* 

A  proposal,  by  letter,  when  acceded  to  by  parol,  is  suffi- 


cient (r),  although  it  be  afterwards  retracted  and  again  Note  or  memo- 
agreed  to  by  parol  («).  nX^&tHO. 

*  Where  the  defendant  had  written  letters  to  different  ^  605 
people,  in  which  he  stated  that  he  had  i^eed  to  sell  an 
estate  to  the  plaintiff  at  twenty-one  years  purchase,  upon 
a  bill  filed  for  a  specific  performance,  the  plea  of  the  statute 
was  allowed  (t) ;  and,  in  general,  a  mere  written  statement 
of  the  party  to  be  bound,  of  the  terms  of  an  agreement, 
will  not  be  sufficient,  unless  it  be  either  regularly  si^ed 
as  an  agreement,  or  unless  it  appear  that  the  party  consider- 
ed the  agreement  as  complete.  Thus,  the  writing  instruc- 
tions for  a  deed,  unless  the  party  subscribe  or  insert  his 
name,  so  as  to  give  authenticity  to  the  document,  is  not 
binding  (u).  So  where  the  counsel  for  a  lady  took  down 
in  writmg  a  minute  of  the  fiither^s  and  intended  husband's 
proposals  for  a  settlement,  and  gave  theiA  to  a  clerk  to  pre- 
pare the  deeds,  and  before  they  were  drawn  the  father  died, 
a  bill  for  specific  performance  was  dismissed,  since  there 
was  no  act  of  the  party  to  indicate  that  he  considered  the 
agreement  to  be  complete,  and  the  neglect  to  sign  it  for- 
mally was  evidence  to  show  that  it  was  lefl  open  to  further 
consideration  (x). 

So  general  instructions  for  an  agreement  to  be  after- 
wards executed  are  not  binding  (y). 

Signed  by  the  party. — A  signature  by  the  party  as  a  Signature. 
witness  to  a  deed  which  contains  the  agreement,  or  which 
refers  to  it,  is  a  sufficient  signature  wimin  the  statute  {z) ; 
but  it  is  essential  to  prove  that  the  witness  knew  that  the 
instrument  contained  the  agreement,  or  referred  to  it  (a). 

(r)  Cokman  v.  Upcat,  5  VId.  Ab.  527. 

(s)  Bird  V.  Blosst,  2  Vent.  361.  It  has  been  said,  that  a  propos- 
al by  letter,  at  first  refused,  but  afterwards  assented  to,  is  binding. 
HoJ^8<m  V.  Hutehinatm,  5  Vin.  Ab.  522 ;  but  see  observations,  1  Ev- 
ans's Stat.  p.  236,  n.  13. 

(t)  Whcdey  v.  Baganalf  6  Bro.  C.  C.  45.     Qu.  on  what  ground  ? 

fu)  Stokes  V.  Moarty  1  Cox's  P.  WilL  771,  «.,  . 

(z)  Batodts  V.  AmherHy  Prec.  Ch.  402.    But  see  8  Atk.  5a^. 

iy)  2  Bro.  C.  C.  569. 

(z)  1  Wils.  118.    1  Ves.  6.    3  Atk.  502. 

(a)  Ibid.  Per  Ld.  Hardwicke ;  and  see  the  observations  of  Sir 
D.  Evans.    Evans  on  the  Stat.  Vol.  I.  p.  236. 


(1)  [See  BarrdL  if  al.  v.  Joy,  16  Mass.  Rep.  221,  wad  Steere  v. 
SU&re,  5  Johns.  Ch.  Bep.  11,  as  to  proving  a  trust  by  letters  not  di- . 
rected  to  the  party,  but  to  third  persons.] 
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PAM>       An  agreement  for  tbe'saie  of  a  boase,  begmning,  **  I  A.  B., 

vr.         &.C."  in  the  hand*writing  of  the  vendor,  bat  signed  by  the 

■  vendee  only,  is  sufficient  to  bind  *  the  vendor  (a).     It  is 

•  QQQ  inunaterial  in  what  part  of  the  instrument  the  signature  is 

St^ature.       contained  (6),  whether  at  the  beginning  or  end.    The  pe- 

nising  and  altering  the  draft  of  an  intended  lease  is  not  a 

sufficient  signature  (c).  (1) 

It  is  not  essential  that  the  n^ature  should  be  upon  the 
agreement  itself,  it  is  sufficient  if  it  be  indorsed  on  the  draft 
of  a  lease,  as  a  notification  of  the  assent  of  the  party  to  the 
terms  of  the  lease,  or  if  it  be  written  in  a  letter  or  a  memo- 
random  which  refers  to  the  agreement  {dy 
By  party  to  b6  Signed  by  the  farhf  to  be  diarged, — ^It  is  sufficient  if  the 
charged.  agreement  be  sisned  by  the  party  charged  by  it  in  the  par- 

ticular action,  although  it  has  not  been  signed  by  the  other 
contracting  party  (e),  (2)  for  the  writing  is  not  the  contract, 

(a)  EmgU  Y.  Crockfird^  1  Esp.  C.  189.  Lemayne  v.  SUmky,  3 
Lev.  1.  3lUn  v.  Bennett,  3  Taunt.  169.  Wdford  v.  BeoMley,  1 
Wils.  118. 

(h)  OgUvit  v.  Foljambej  3  Merivale,  62.  SeUnf  v.  Sdby,  lb.  6. 
Knight  V.  Crockford^  1  Esp.  C.  189.  RiffU  d.  Caier  v.  Prictj  Dougl. 
IMl.  But  qu,  whether  the  mere  mention  of  the  name  of  the  oe- 
fendant  in  the  body  of  the  testament,  although  it  be  drawn  by  him- 
self be  suffident.  See  ^akes  v.  Mcmtj  1  P.  Wms.  770.  n. ;  1  Cox's 
Cases,  222. 

(c)  Hat9kin8  v.  HoUnee,  1  P.  Wms.  770. 

(d)  Shtpp^  v.  Derrisan,  5  Esp.  C.  191,  [and  JMr.  Day's  note.] 
Blagden  v.  Bradbear,  12  Yes.  466. 

(t)  3  Bro.  C.  C.  161. 318.  1  Str.  236.  1  P.  Wms.  6ia  HtOUm 
V.  Grou,  2  Ch.  C.  164.  Setan  v.  Sladej  7  Ves.  265.  See  also,  JUar- 
tin  V.  Jmchell,  2  J.  &.  W.  426 ;  see  12  Ves.  1(97  -,  Wuton  v.  RusseU, 
3  V.  &  B.  192.  [2  Ball  &  Beatty,  370.]  Semite  contra,  Lavrrenaon 
V.  BuUer,  1  Scho.  &  Lef.  9a 

(1)  [Where  A.  wrote  his  name  upon  the  back  of  a  note  made  by  B. 
payable  to  C  and  authorized  D.  to  write  over  the  name  a  stipula- 
tion to  guaranty  the  payment  of  the  note ;  it  was  held  that  the  sig- 
nature, and  the  stipulation  written  pursuant  to  the  authority,  were 
a  memorandum  signed  by  the  party,  within  the  statute,  and  that 
this  authoritv  might  be  proved  by  parol.  UUn  v.  KUtredge,  7 
Mass.  Rep.  S&3.  Kut  a  contrary  decision  was  made  where  A.  gave 
a  note  to  B.  and  afterwards,  in  order  to  obtain  fiinher  time,  agreed 
to  procure  C.  to  guaranty  the  payment  of  it,  and  C.  put  his  name  on 
the  note,  in  blank,  and  said  he  was  held,  and  B.  afterwards  wrote  a 

^  guaranty  over  C.*8  name,  without  an  express  authority.    Hodgkins 

V.  Bond,  1  N.  Hamp.  Rep.  284.  This  last  decision,  however,  was 
not  made  on  a  distinction  between  an  express  and  an  implied,  au- 
thority to  write  a  guaranty  over  the  defendant's  name. 

See  Josdyn  v.  Ames,  3  Mass.  Rep.  274.  Hard  v.  Mama,  5  ib. 
858.  6  ib.  519.  WkUe  v.  Hmdand,  9  ib.  314.  JUetex  v.  Bird,  U  ib. 
436.] 

(2)  [BaUard  v.  Walker,  3  Johns.  Cas,  60.  ael] 
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but  iDeiely  evidence  of  it  {f\.    The  decisioiis  oo  thi  cor-  r abt 
respoodiiig  clause  in  the  Tin  seclion  are  applicable  to  this        ir. 
clause  {g). 


Or  some  other  person  therewito  by  him  latMUy  authorized.''^  Or  other  per- 
Proof  of  an  oral  authority  is  sufficient  {h}.  An  auctioneer  ^^^!^^^^ 
is  the  agent  of  the  vendor  under  this  section,  as  he  is  under 
the  iTth  ;  and  his  receipt  for  the  deposit  will  be  a  sufficient 
memorandum  of  the  contract,  provided  that  it  sufficiently  ex- 
press the  terms,  or  virtually  ^  include  them,  by  reference  to  *  607 
other  documents  (i).  It  has  been  held  that  be  is  not  an  agent 
whose  signature  will  bind  the  vendee  {k\  but  this  opinicm 
seems  to  have  been  completely  overrulea  in  the  subsequent 
cases  of  Emerson  v.  Heelis  (/),  and  White  v.  Proct0r  (m), 
•which  are  consistent  with  the  decisions  upon  the  corres- 
ponding clause  in  the  17th  section  (1). 

Where,  upon  an  agreement  to  sell  a  house  for  an  annui-  By  ag^nt. 
ty,  both  parties  instructed  one  attorney,  who  made  minutes 
di  his  instructions,  as  follows,  ^'  Mr.  B.  agrees  to  convey 
the  house  in  consideration  of  a  rent  of  402.  per  annum ;  Mr. 
W,  to  take  the  stock  at  a  fair  appraisement ;''  a  bill  filed 
by  W.  for  a  specific  performance  was  dismissed  (a).        • 

The  clerk  m  an  a^ent  has  not,  in  general,  an  authority 
to  sign  for  the  principal,  although  it  may  be  sufficient  in 

If)  See  Evans  on  the  Stat.  VoL  I.  p.  236. 

fg)  hifia,  613. 

(h)  Colts  V.  Trteolkieky  9  Yes.  234.  250.  Clinan  v.  Cookty  1  Sch. 
&  Lef.  22.  [Taihoi  t.  Bomn,  1  Marsh.  (Kentucky)  Rep.  436.]  AH- 
Utf  under  the  Ist  and  3d  sections. 

(%)  7  East,  569.     Blagden  v.  Bradktar,  12  Ves.  471. 

(k)  :^n^Uld  v.  Johnsimj  I  Esp.  C.  102.  See  Ld.  Eldon's  obser- 
vation in  Coles  v.  Treeoihickf  9  Ves.  234;  those  of  Sir  W.  Grant, 
BttckmastfiT  v.  Harrop,  7  Ves.  341,  and  Higginson  v.  Clowes,  15  Ves. 
516 ;  and  of  Ld.  Erskine,  13  Ves.  456. 

(I)  2  Taunt.  38.  See  the  obvervations  of  Mansfield,  C.  J.  in  this 
case. 

(m)  4  Taunt.  209.  [MComb  v.  fTright,  4  Johns.  Ch.  Rep.  659. 
Davis  V.  Robertson,  1  Rep.  Con.  Ct.  71.]  ^ 

(o)  WhiUhurch  v.  Bevis,  2  Bro.  C.  C.  559. 


(1)  [At  a  sale  of  land  under  an  order  of  a  court  of  equity,  the 
commissioner  is  the  agent  of  both  parties,  and  his  entry  in  the  sale- 
book  is  a  sufficient  memorandum  within  the  statute.  Jenkins  v. 
•Hb^,  2  Const.  Rep.  821.  An  entry  in  the  books  of  trustees  of  a 
town,  of  a  sale  of  lots  by  auction,  does  not  take  the  case  out  of  the 
statute,  unless  signed  by  the  trustees  or  some  person  for  them. 
Thomas  v.  Jhrustees,  &c.  3  Marsh.  299.  See  Sherburne  if  aL  v.  Shaw, 
1  N.  Hamp.  Rep.  157,  cited  ante,  p.  602,  note.] 
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Sec*  17. 


Goodf,  wares, 


PABT  mrtiS^Iar  cases  where  the  principal  has  assented  fp)« 
IT.  where  trustees  were  authorized  to  sell  at  the  request oiia. 
—ii..— «  B.y  it  was  held,  that  their  general  consent  did  not  consti- 
tute A.  B.  their  agent,  so  as  to  enable  him  to  make  a  con* 
tract  (y). 

Sec.  17  (r). — No  contract  for  the  sale  of  any  gaoit^  wares 
and  merchandises^  for  the  price  of  10/.  or  upwards,  shall  be 
good,  except  the  buyer  shall  aceqtt  pari  of  the  goods  so 
sold,  and  atiuaUy  receive  the  same,  or  give  something  in 
608  earnest  to  bind  the  bargain,  or  in  part  of  *  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract or  their  agents  thereunto  lawfully  autnorized.  (1) 

For  the  Sale  of  any  Goods^  Wares  and  Merchandises-^lt 
seems  that  a  sale  of  stock  is  within  the  statute,  although 
this  has  been  doubted ;  since  there  can  be  no  actual  de- 
livery or  acceptance  of  the  goods ;  and  in  one  instance  all 
the  Judges  were  divided  in  opinion  upon  this  point  {t) ;  btft 
in  two  subsequent  cases  in  equity  the  Court  expressed  an 
opinion  such  a  sale  was  within  the  statute,  and  said  that  it 
has  been  so  determined  in  other  cases  (ti).  In  the  case  of 
Simon  v.  Motivos^  Lord  Mansfield,  and  Wimiot  and  Yates, 
Js,  expressed  a  doubt  whether  sales  by  auction  were  within 
the  statute,  on  account  of  the  great  publicity  with  which 
such  sales  are  attended  (x).  The  words  of  the  statute,  how- 
ever, are  so  plain  and  so  general,  that  it  may  be  worthy  of 
great  consideration,  whether  the  courts  would  be  warranted 
in  over-rulinff  its  application  to  sales  by  auction,  on  the 
ground,  not  that  there  is  no  danger  of  perjury,  but  because 
there  may  (and  that  is  contingent)  be  less  in  such  cases 
than  in  most  others.  The  same  reasons  would  aj^Iy  with 
equal  force  to  many  other  cai^es,  such  as  sales  in  markets 
and  fairs.  It  is  also  to  be  observed,  that  sales  by^  auction 
of  lands  have  been  held  to  be  within  the  4th  section  of  the 


Sales  by  auc 
tioiL 


(p)  Coles  V.  Trecothicky  9  Ves.  334. 350. 

(q)  MmrOack  v.  BuOery  10  Ves.  292. 

(r)  For  the  decisioBs  under  the  5th  section  as  to  vnOs,  see  the 
title  Wu*L. 

(t)  Pickering  v.  Appleby,  Com.  Rep.  354,  cited  2  P.  Wms.  308. 

(u.)  Prec.  Chan.  538 ;  and  see  Sel.  Cas.  in  Chan*  41. 

(x)  In  Simon  v.  Motivos,  1  B1.  Rep.  599.    But  the  case  was  not 
decided  upon  that  ground. 


(1)  [See  4  Wheat.  89.  note,  where  the  decisions  on  this  section  of 
the  statute  are  collected.] 


FRAUDS,  STATUTE  OF.— SEC.  XVIL  608 

saoie  act  (y).    Where  the  thing  contracted  for  does  not       part 
exist  at  the  time  of  the  contract,  but  is  to  be  so  constituted         ir. 
by  the  appUcation  of  subsequent  labour,  *  and  is  conse-  .. 

quentiy  incapable  of  delivery  or  acceptance  at  the  time  of  *  gog 
agreement,  the  contract  is  not  within  this  section  of  the  Sec.  17. 
statute,  although  the  materials  to  be  employed  do  exist  at  ?**^">  Wawi, 
the  time  of  contract.     Thus  a  contract  for  a  chariot  to  be     ^ 
made  Xz),  or  for  the  purchase  of  a  quantity  of  oak  pins,  to  be 
cut  oat  of  slabs  and  delivered  to  the  buyer  (cr) ;  or  tor  a  quan- 
tity of  corn  to  be  thrashed  out(&),  is  not  within  the  Statute. 
But  it  extends  to  the  sale  of  things  which  exjst  in  solido  at 
the  time  of  the  sale,  although  the  contract  be  but  executo- 
ry (c),  and  although  the  go^s  are  to  be  subsequently  de- 
livered at  a  different  place  (ef). 

SheH  accqpt  part  of  the  goods  so  sotd,  and  actually  receive  Part  for  «c- 
ike  same.-^Whete  the  goods  are  ponderous  a  constructive  «=«ptance-    • 
delivery  is  sufficient ;  as  where  the  vendor  delivers  to  the 
vendee  the  key  of  the  place  where  the  goods  are  deport-    * 
ed  (e) ;  or  the  muniments  of  a  ship;  or  the  vendee  comes ^ 
the  next  day  and  sees  the  goods  weigt^ed  off  (/) ;  or  sells' 
part  of  the  commodity  sold  to  another^  who  remoVes  it  (^y 
If  a  party  having  purchased  goods  at  an  auction  write  nis 
name  upon  a  particular  article  (A),  it  will  be  an  acceptance 
as  to  that  article,  but  *  not  as  to  any  other  article,  distinct-  ^610 
ly  purchased  at  a  separate  price,  but  at  the  same  time  ;  so 

Jy)  See  Ld.  EUenborough's  observations  upon  this  point,  in 
Htnde  v.  Whitekmue^  7  East,  558 ;  and  see  Heyman  v.  NeaU,  2  Camp. 
337.    12yes.jun.466. 

(z)  Towers  v.  Osborne,  1  Str.  506. 

(a)  Grovss  v.  Bucky  3  M.  &  S.  178. 

(h)  Clayton  Y»  Andrews,  4  Burr.  2101. 

(c)  Alexander  v.  Comher,  1  H.  B.  20.  Rondeau  v.  WyaJtt,  2  H.  B. 
63.  Cooper  v.  EMm,  7  T.  R.  14.  [BenneU  v.  HuU,  10  Johns.  364.} 
Although  the  principle  has  in  previous  cases  been  laid  down  to  that 
extent.    See  Str.  506.    2  Burr.  2101. 

(d)  Cooper  v.  Elstim,  7  T.  R.  14.  {J^Tewman  v.  Morris,  4  Har.  & 
M<Hen.  ^1.] 

(e)  Searle  v.  Keeves,  2  Esp.  C.  5d6.  Pickering  v.  AppUty,  Com. 
Rep,  354.  Coli  v.  J^tUertnU,  2  P.  Wms.  308.  [Wilkes  v.  Ftnis,  5 
Johns.  335.  Hann  if  al.  v.  Bowne,  2  Caines's  Rep.  44.  Lttdom  v. 
PkOJlxpf^  1  Yeates,  529.] 

(f)^  Simon  v.  MoHvos,  3  Burr.  1921, 1  Bl.  Rep.  598. 

(g)  Chaplin  v.  Rogers,  1  East,  192. 

(h)  Hodgson  V.  Le  Bret,  1  Camp.  233.  Anderson  v.  Scott,  n.  ibid. 
In  the  tatter  case,  the  plaintiff  having  selected  several  pipes*  of  wine 
in  the  defendant's  cellar,  and  agreed  for  the  purchase,  cut  off  the 
spills  or  pegs  by  which  the  wine  is  tasted,  and  the  defendant's  clerk 
marked  the  plaintiff's  initials  on  the  casks* 
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pjlBT.       if  the  purchaser  of  two  horses  desires  the  vendee  to  keep 
IV.        them  in  his  possession  at  livery,  and  the  vendee  in  conse- 
quence removes  them  from  one  stable  into  another  (t) ;  for 


Sec.  17.  the  vendor  is,  for  the  purpose  of  such  delivery,  the  agent 

Piroof  of  ac-      of  the  vendee. 

ceptADce.  ^  delivery  of  part  of  the  goods  takes  the  case  out  of  the 

statute ;  as,  where  the  vendee,  having  purchased  a  <|uattd- 

g  of  balsam  of  Peru  for  200/.  sent  an  agent  with  baskets 
r  part  of  it,  which  was  delivered  (k).  And  if  the  pur- 
chaser take  a  sample,  which  is  to  be  considered  as  part 
of  the  commo(lity  contracted  for,  and  not  as  a  mere  speci- 
men, it  is  a  part-acceptance  within  the  statute  (i). 

Where  goods  were  ordered  by  parol  at  lis,  per  pound, 
and  were  sent  to  the  vendee,  who  opened  the  baJe,  but 
sent  them  back  with  a  letter,  alleging  that  they  were  not 
worth  6$.  per  pound,  it  was  held  to  be  no  acceptance  (m). 
Whether  there  has  beenr  an  acceptance  or  not  by  the  ven* 
dee,  is  in  many  instances  a  question  of  fact  for  the  Jury ; 
the  sale  by  the  vendee  of  part  of  the  commodity  sold  is 
evidence  of  an  acceptance  for  their  consideration  (n^. 

A  delivery  to  aori  agent  appointed  by  the  venaee,  as 
for  instance,  a  carrier,  has  been  held  to  be  an  accept- 
ance within  the  statute  ;  although  by  requiring  an  ae^ 
ceptance  of  the  goods,  as  well  as  an  actual  receipt  of 
them,  the  Legislature  seems  to  have  intended  s(Hne 
actual  assent  by  the  principal  beyond  that  constructive 
*  611  ''^assent  which  may  be  inferred  from  mere  delivery  to  an 
agent  (o).  But  in  later  cases  this  doctrine  has  been  over- 
ruled ;  and  the  rule  is,  that  so  long  as  the  buyer  continues 
to  have  a  right  to  object  either  to  *  the  quantum  or  quality 
of  the  goods,  there  can  be  no  acceptance  of  the  goocis  (p) ; 

(i)  Elmore  v.  Stone,  1  Taunt.  45a  See  Temput  v.  Fit^^ald, 
3  o.  &  A.  680 ;  and  infra  tit.  Vendor  and  Vendue  [and  remarks  of 
Bayley,  J.  3  B.  &  A.  SM.] 

fk)  Detcard  v.  Bond,  Cor.  Ld.  Hardwicke,  7  Geo.  II.  MS.  100. 

(I)  Hinde  v.  fHtiUhouaey  7  East,  558.  KUniiz  v.  SurrVj  5  Esp.  C. 
367. 

(m)  Kent  v.  Huskinson,  3  B.  &  P.  233. 

(n)  Chaplin  v.  Rogers,  I  East,  192. 

(o)  Hart  V.  Sattley,  3  Camp.  528,  where  it  was  held  at  Nisi  Prius 
that  a  delivery  on  a  parol  order  to  a  carrier  who  had  been  in  the 
habit  of  carrying  goods  from  the  vendor  to  the  vendee,  was*  a  deli- 
very to  the  vendee.  See  also  Dtttton  v.  Solomonson,  3  B.  &  P.  583 ; 
Dawes  v.  Peekj  8  T.  R.  330,  [and  Mr.  Howe's  note  to  Hart  v.  SaU- 
ley.] 

(p)  Howe  V.  Palmer,  3  6.  &  A.  321 ;  Hanson  v.  ^^rmitage^  5  B.  ^ 
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and  that  so  long  as  the  seller  retains  a  lien  on  the  goods       part 
there  can  be  no  receiving  of  them  within  the  statute  by        n. 
the  rendee  (;).     A  dealer  in  London,  in  the  habit  of  deliv- 


ering goods  at  a  wharf  in  London,  delivered  a  parcel  at  Sec.  17.  Proof 

the  wharf  on  a  parol  order,  and  the  goods  having  been  lost,  ^J 

it  was  held  that  the  veMee  could  not  recover  (r).    Again, 

where  a  verbal  order  was  given  to  the  agent  of  the  vendor 

for  goods,  which  were  to  remain  in  the  possessicm  of  the 

vendor  till  called  for,  and  the  agent  measured  the  goods, 

and  set  them  apart,  it  was  held  that  there  was  nO  accept* 

ance  within  the  statute  («). 

Where  the  law  can  pronounce  on  the  fects  of  the  case, 
whether  they  constitute  an  acceptance  within  the  statute, 
the  question  is  of  course  a  question  of  law  (i) ;  but  in  oth- 
er cases  the  question  of  law  may  depend  upon  the  conclu- 
sion of  the  Jury,  whether  there  has  or  not  been  a  delivery 
and  acceptance  in  point  of  fact  (u)  (1). 

(q)  BaUtnf  ▼.  Parker,  1 B.  &;  C.  37 :  tv^a,  1617.  Carter  t.  Toms- 
satni,  5  B.  &  A.  8S5 ;  tn/f'a,  1618.  And  see  Tempe$i  v.  FUzgenUdy 
3B.&  A.680;  i^fra,l61S. 

(r)  Eanaan  y.  w^Mdc^e,  5  B.  &  A.  557. 

(s)  Howe  ▼.  Paimer,  3  B.  &  A.  9S1.  And  see  Men  '^-  ^^"^^9  ^ 
M.  &aS262.    .Ondereai^  V.  HodgeoHj  5  Thnee^  120. 

(t)  VideFutllLLavfandfaet. 

(u)  BUnkiiuop  Y.  C/oylon,  7  Taunt  597 ;  infra,  1617.  Where  an 
article  was  sold  at  auction,  by  the  conditions  of  which  the  purchas- 
er was  to  pay  30j»er  cent,  on  the  price,  on  being  declared  the  high- 
est bidder,  and  the  residue  before  the  goods  were  removed,  and  an 
article  was  knocked  down  to  A.  as  the  highest  bidder,  and  deliver- 
ed to  him  immediately,  and  after  it  had  remained  in  his  hands  for  a 
(ew  itinutesj  he  said  he  had  mistaken  the  price,  and  refused  to 
keep  it ;  It  was  held  to  be  a  question  of  fact  for  the  Jury  whether 
there  had  been  a  delivery  by  the  seller,  and  an  acceptance  by  the 
buyer,  with  intent  to  transfer  the  right  of  possession.  Philips  v. 
BieteUi,  2  B.  &  C.  511.  In  Chaplin  v.  Rogers,  I  East,  194.  On  an 
action  for  goods  sold  and  delivered,  the  defendant,  after  a  pairol 
purchase  of  a  stack  of  hay,  sold  part  of  it  to  a  third  person,  by  whom 
It  was  taken  awa]^  without  the  vendor's  approbation,  it  was  left  by 
Hotham,  B.  to  the  Jury,  to  say  whether  there  had  been  an  accept- 
ance by  the  defendant.  After  a  verdict  fbr  the  plaintiff,  on  a  mo- 
tion for  a  new  trial,  one  ground  of  which  was  that  the  Judge  had 
left  matter  of  law  as  a  fact  for  the  Jury,  a  new  trial  was  reftised ; 
and  Lord  Kenyon  and  the  rest  of  the  €ourt  held  that  the  specific 
finding  by  the  Jury,  tiiat  there  was  an  acceptance,  put  an  ei|d  to 
the  question  of  law.  But  what  constitutes  an  acceptance  is  fre- 
quently a  question  of  law.  Thus  in  Hinde  v.  fFhiUkause  (7  East, 
568),  it  was  held  that  the  accepting  of  samples  of  sugar  delivered 
as  part  of  the  propertv  purchased  at  an  auction,  was  a  sufficient 
acceptance  in  point  of  law. 

(1)  [Though  a  virtual  or  constructive  delivery  may  be  tantamount 
vols.  n.  68 
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PAKT 
IV. 


Earnest. 

Note  or  me< 

morandum. 


^  Or  give  something  in  earnest  to  bind  the  bargain^  or  in 
part  payment.  The  putting  a  shilling  into  the  hand  of  the 
servant  of  the  vendor,  which  is  immediatly  returned,  is  not 
sufficient  {x). 

Some  note  or  memarandum.^^Ii  is  sufficient  if  a  contract 
can  be  collected  (kom  several  diffeient  and  separate  docu- 
ments. A  bill  of  parcels,  in  which  the  vendor's  name  is 
printed,  may  be  connected  with  a  subsequent  letter  writ- 
ten by  the  vendor  to  the  vendee  (y).  So  an  order  for 
goods,  written  and  signed  bv  the  vendor  in  a  book  of  the 
vendee's,  but  not  naming  the  latter,  may  be  connected  with 
a  letter  written  by  the  vendor  to  his  agent,  mentioning  the 
name  of  the  vendee  (z) ;  but  where  the  letter,  subsequent- 
ly written  by  the  venaee,  recognized  the  order,  but  at  the 
same  time  insisted  that  the  terms  of  it  -  had  not  been  per- 
formed, inasmuch  as  the  good^  had  not  been  delivered  in 
time,  it  was  held  that  it  could  not  establish  a  previous  de- 
fa;)  BUnkinsop  v.  ClayUm^  7  Taunt.  597. 
(y)  Saunderson  v.  Jackson^  3  B.  &  P.  238 ;  svpra^  603. 
(z)  Men  V.  Bennet,  3  Taunt  169. 


to  an  actual  one^  yet  the  circamstances,  which  are  to  be  held  tan- 
tamount, must  be  so  strong  and  unequivocal  as  to  leave  no  doubt 
of  the  intent  of  the  parties. 

An  agreement  with  the  vendor  about  the  storage  of  goods,  and 
the  delivery  by  him  of  the  export  entry  to  the  agent  of  the  v^idee, 
were  held  not  to  be  sufficiently  certain  to  amount  to  a  constructive 
delivery,  or  to  afford  an  indicium  of  ownership.  Bailey  8f  aL  v. 
OgdeUi  3  Johns.  399.  Where  the  defendant  agreed  to  purchase  of 
the  plaintiff  a  quantity  of  bagging,  after  which  he  was  told  that  it 
remained  in  the  plaintiff's  store,  at  his  risk,  whereupon  he  ordered 
and  had  some  of  it  turned  out,  which  he  afterwards  returned,  and 
then  refused  to  take  any  part  of  it — ^it  was  held  that  this  was  not  a 
sufficient  delivery  within  the  statute.  Jackson  v.  Watts,  1  M'Gord,288. 
If  a  contract  for  the  sale  of  goods,  to  be  delivered  within  a  certain 
time,  be  within  the  statute,-^^  delivery  and  acceptance  of  a  part  of 
tho  goods,  after  the  expiration  of  the  stipulated  time,  will  not  take 
the  contract  out  of  the  statute  as  to  the  remainder.  Semh,  Damon 
v.  Osbomj  1  Pick.  480. 

If  the  vendor  five  the  vendee  an  order  on  a  third  person,  who 
bas  possession  of  the  goods,  for  their  delivery,  it  is  sufficient  to  take 
the  case  out  of  the  statute.  HoUingsuxnih  v.  JStapier^  3  Gaines'  Rep. 
185.     See  also  WUkts  v.  Ftrris,  5  Johns.  335. 

Where,  on  a  sale  of  cattle,  no  earnest  money  was  paid,  nor  ajiy 
memorandum  in  writing  made,  and  the  cattle  were  to  renmin  in 
the  vendor's  possession,  at  the  vendee's  risk,  until  he  called  for 
tliem,  and  the  vendee  afterwards  came  and  took  away  the  cattle, 
without  saying  any  thing  to  the  vendor — it  was  held  that  there  was 
a  sufficient  delivery  within  the  statute.  Vincent  v.  Germandy  11 
Johns.  283.] 
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fective  memorandum  (a).    And  it  was  held  that  parol  evi-       part 
dence  was  inadmissible  to  show  that  there  had  been  no  sti-         iv. 
pulation  as  to  time(&)  (1). 


*J^the  said  bargain  be  made  or  riened, — ^It  has  been  held,  *  613 
that  the  word  bargain^  as  used  in  this  clause,  does  not  ren-  Sec.  17. 
der  so  strict  a  statement  of  the  constituent  and  essential  ^^rs^i"-, 
members  of  the  contract  necessary,  as  the  word  agreement 
does  under  the  fourth  section ;  a  memorandum  js  sufficient 
to  bind  the  defendant  as  the  vendee,  although  it  does  not 
express  the  consideratum  for  the  promise  (x),  except  by  im- 
plication from  the  promise  itself;  but  the  note  must  ex- 
press the  names  of  both  the  contracting  parties ;  and  there- 
fore a  note  signed  by  the  v^ulor  of  goods,  but  not  men- 
tioning the  bijyer's  namefis  insufficient  ( v). 

Made  or  signed  by  the  parties,-^ A  bill  of  parcels,  in  which  Signed  by  the 
the  vendor's  name  is  prin^,  is,  it  seems,  a  sufficient  mak-  par^«s* 
ing  or  siffning  to  bind  the  vendor  (cr),  as  a  signing  by  him. 
But  at  aU  events  a  letter  subsequently  written  to  the  ven- 
dee, admitting  a  contract,  may  be  connected  with  the  bill 
of  parcels,  to  take  the  case  out  of  the  stat|Lte  (a).    So  in 

(a)  Cooper  v.  SmUfh  15  East,  103.  (b)  Ibid. 

(x)  BigerUm  y.  MaithewSf  6  East,  307,  [and  Mr.  Day*8  note.]  But 
there  the  consideration  did  appear  by  necessary  inference.  Vide 
tuproy  603. 

(y)  Champum  v.  Plammer^  1  N.  R.  352 ;  vide  supra, 

(z)  Saunderson  v.  Jackson,  2  B.  &^  P.  238.  Note,  in  this  case  a 
letter  referring  to  the  contract  was  afterwards  written  by  the  ven- 
dor to  the  rendee ;  and  note  also,  that  the  vendee's  name  appear- 
ed in  the  bill  of  parcels.    See  1  N.  R.  254. 

(a)  Ibid.  In  Schneider  y.  J^orris,  2  M.  &  S.  286,  Dampier,  J.  in- 
timated that  in  the  case  of  Saunderson  v.  Jackson,  the  case  was  tak- 
en out  of  the  operation  of  the  statute  by  the  subsequent  letter  on- 
ly* In  an  action  by  the  vendee  of  goods  against  the  vendor,  for 
breach  of  contract,  a  letter  written  by  the  plaintiff,  stating  the  terms 

^^^—  I  III  III  - -         ■■■  ■    - '      '  '  '     '  —'-■!■ 

(1)  [A  memorandum  of  a  contract  for  the  sale  of  a  certain  num- 
ber of  bales  of  cotton,  at  a  certain  price  per  pound,  was  held  to 
be  sufficient,  though  it  did  not  specify  the  weight  of  the  bales,  nor 
refer  to  any  invoice  by  which  the  weight  might  be  ascertained. 
Penniman  v.  Hartshorn  if  al,  13  Mass.  Rep.  87.  Where  a  common 
bill  of  parcels  i^  given,  at  or  after  the  purchase  of  goods,  it  does  not 
precluae  either  party  from  resorting  to  other  evidence  to  prove  the 
contract.  Bradford  v.  Manlv,  13  Mass.  Rep.  139.  If  aAer  a  parol 
contract  for  the  sale  of  goods,  the  vendor  aeliver  to  the  vendee  a 
hill  of  parcels,  it  will  be  a  sufficient  memorandum  in  writing  to  take 
the  case  out  of  the  statute — and  if  the  contract  originally  made  dif- 
fer from  that  proved  by  the  bill  of  parcels,  it  will  be  of  no  effi;ct. 
Whitwell  if  al,  v.  fFyer  ^  ol.  11  Mass.  Rep.  6.  The  form  of  the  me- 
morandum is  not  material ;  but  it  must  state  the  contract  with  rea- 
sonable certainty,  so  that  the  substance  of  it  can  be  understood  from 
the  writing  itself,  without  recourse  to  parol  proof.  Bailey  if  aJ.  v. 
Ogden,  3  Johns.  399.] 
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TAB9       S^neiitr  ▼.  Abrrir  (&),  wkere  the  name-of  the  vendor  (the 
IV.        defendant)  in  the  bill  <^  parcels  was  prtnUd^  but  the  d&- 
t.,1     .  ■    ,1     fendant  had  written  the  vendee's  name  upon  it,  it  was  held 
Stc.  17.  to  be  a  sufficient  signature.    An  agreement,  beginning  *  I, 

SigMtore.  ji^  jj,  agree  to  sell/  although  not  otherwise  si^ied  by  the 
pttTtVy  is  sufficient  to  bind  t£e  vendor  (e)  (1). 
*  614  *by  the  parties  to  he  charged. — ^It  is  sufficient  if  the  me-* 
morandum  be  signed  by  the  defendant,  the  vendor ;  though 
it  was  not  signed  by  the  plaintiff,  the  vendee ;  and  althouj^ 
it  could  not  have  been  enforced  against  the  latter  (d)  (2). 
By  acont.  Or  their  agents  thereunto  lawfully  anUkorixed. — ^A  broker  is 

an  agent  for  both  partis,  and  they  are  bound  by  the  entrv 
of  the  contract  which  he  mak#  in  his  book«  and  of  which 
the  bought-and-flold  notes  are  copies  (e). 

In  the  case  of  sales  by  auction,  it  seems  to  be  now  set- 
tled that  the  auctioneer  is  an  aflpnt  lawfi|Uy  authorised  by 
the  buyer  to  sign  a  contract  for  nim  (/).    The  anthority  in 

of  the  eontraot,  coupled  with  an  answer  wzkten  by  the  defendant's 
attorney,  inaisting  that  the  contract  has  been  pemrmed  oro  tanlo, 
18  sulKcient  eviwice  of  the  contract.    Jatknn  v.  Loiiw,  1  oing.  9. 

^;  2  M.  4c  S.  286. 

(c)  JSji^  v.  Orodtfori^  1  Eqp.  C.  190. 

(4^  4tteii  V.  Btmmdi^  3  Taunt.  169 ;  vide  aapv,  606. 

(t)  Heyman  v.  JVeole,  2  Camp.  337.  BMeker  v.  Cammeyer^  1  Eap. 
0. 105.    [MenijU  v.  CXaeon,  12  Johns.  102.    14  ib*.  484.] 

If)  Emmenon  ▼.  HuU$^  2  Taunt.  38.  Uinde  v.  IFAdefcoiiM,  7 
East,  558.  Simon  ▼.  Afo(»vot,  1  Bl.  Rep.  599.  The  auctioneer's 
signature  of  the  name  of  the  purchaser's  agent  is  binding  on  the 
pnncipcd.    Kemy$  v,  Prodor^  1  J.  4c  W.  350. 

(1)  [An  entry  made  by  the  Tendor,  m  a  memorandum  book,  of 
the  name  of  the  Tendee,  and  of  the  tmtns  of  the  contract,  wliieb 
was  read  to  the  vendee's  agent  who  made  pmshase,  and  assented 
to  by  him  as  correct,  was  held  to  be  insufficient — not  being  signed 
by  die  party  to  be  charged,  or  by  his  agent.  Baidey  %f  eLy.  C^gien^ 
3  Johns.  3S&.  Qu<«y,  whether  die  vendor  is  bound  by  such  memo- 
randum so  that  the  vendee  could  enforce  the  contract  ?  Aid.  It  is 
not  a  valid  objection  that  the  name  of  the  psr|^  to  be  charged  is 
written  above  the  body  of  the  memorandum.  Penmmen  v.  fibrit- 
hem  %f  eL  13  Mass.  BLep.  87.  A  memorandum  of  a  contract  written 
by  the  broker  employed  to  make  the  purchase,  witli  a  lead  pencil, 
in  his  memorandum  book,  in  the  presence  of  the  vendor — ^the  namee 
of  the  vendor  and  vendee,  and  the  terms  of  the  purchase,  being  in 
the  body  of  the  memorandum,  but  not  subscribed  bv  the  parties — 
was  held  to  be  sufficient.  MmiU  ffoLv.  doseis  12  Johns.  102 — 
affirmed  on  error,  14  Johns.  484.] 

(2)  [Pennxman  v.  Harisham  If  al.  Per  Parker,  C.  J.  13  Mass.  Rep. 
92.  MerrtU  If  al.  v.  Omou,  12  Johns.  102.  14  ib.  484.  Dwglae  v. 
Spears,  2  Nott  &  M'Cord,  207.  ace.  See  Weigktimn  v.  Calmettj  4 
Wheat.  85.] 
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iraoh  iL  eaifi  ui  givoii  by  biddiiig  dbmd ;  and  whefe  the  name      pabt 
of  a  purchaser  of  different  lots  is  wiitlen  by  the  auctiooeer         ir. 
opposite  to  the  different  articles  for  which  the  purchaser  is  - 

the  highest  bidder  on  the  sale-biU,  the  memorandum  is  suf-  By  w^nt^  ftc. 
ficient  to  satisfy  the  statute  f^)(l).  So  where  the  auc- 
tioneer wrote  the  initials  of  tte  agent  of  the  buyer's  name, 
together  with  the  prices  opposite  to  the  lots  purchased,  in 
the  printed  catalogue,  and  the  principal  aflerwaids,  in  a 
letter  to  the  agent,  recognized  the  purchase  (A).  But  where 
the  auctioneer  signs  the  name  of  a  buyer  on  a  mere  catar 
loffue  of  the  goras,  which  is  neither  connected  with  nor 
refers  to  the  conditions  of  sale,  which  are  read  at  the  time 
of  sale,  it  seems  that  this  is  not  a  memorandum  of  a  con- 
tract of  sale  according  to  those  conditions  (t).  ^ 

*  Where  both  the  parties  had  agreed  that  A.  B.,  a  bro-  *  615 
ker,  should  manage  a  sale  between  them,  for  which  they 
wem  in  treaty,  and  the  vendee  some  days  afterwards  in- 
formed A.  D.  that  he  had  made  the  bargain  and  desired  ^ 
him  to  put  down  the  terms,  which  A.  B.  acc<»dingly  did, 
and  then  sent  a  sale-note  to  the  vendor,  and  the  vendee  did 
not  return  the  note,  but  in  a  conversation-  with  A.  B.  some 
days  afterwards,  regretted  that  she  had  sold  the  goods,  it 
was  held  to  be  evidence  to  the  Juiy  of  authority  from  the 
v^dor  to  A.  B.  {k).  But  although  the  owner  bas  autho- 
rized a  broker  to  sell,  and  the  latter  has  made  a  verbal 
ccmtract  with  the  vendee,  the  owner  may  revoke  his  autho- 
rity to  the  broker  at  any  time  before  the  sale*note  is  made 
out  [h. 

Where  the  agent  of  the  vendor  wrote  Uie  note  in  the  * 

vendor's  order-l^)ok  in  the  presence  of  the  vendee,  although 
he  afterwards,  at  the  desire  of  the  vendee  (the  defendant) 
read  it  over  to  him,  it  was  held  that  the  signature  was  not 
sufficient  (m) ;  and  it  has  been  held,  that  one  of  the  con- 
tracting parties  could  not  be  considered  as  the  agent  of 

(ft)  Ibid.    [JDavtf  v.  Aofterteon,  1  Rep.  Coa.  Cl  7L    »Comh  v. 
Wnj^,  4  JohiUMph.  Kep.  659.]  ^ 

(h)  PkUUmore  v.  Barry,  1  Gamp.  518. 

(i)  Hinde  v.  ffhiidumstj  7  East,  558.    And  so  decided  in  the  ease 
ofKenworiky  v.  Sckq/ieU  Sittings  in  Bank,  after  Easter  T.  1824. 

(k)  Chapman  y.  Partridge,  5  Esp.  C.  256,  Cor.  Manaaekl,  C.  J. 

fl)  Farmer  v.  RMnten,  ^  Camp.  839,  a. 

(m)  Cooper  v.  SmUiky  15  East,  108. 


(1)  [The  original  memorandum  made  by  the  auctioneer  must  be 
produced,  if  in  existence :  A  copy  of  it  is  not  evidenee.  Jkme  v. 
JRoberteofi,  1  Rep.  Con.  Ct.  71.] 


^ 


615  FRAUDULENT  CONVEYANCE. 

PABT       the  other,  althouffh  the  other  overlooked  him,  aad  gave  him 
•IT.         directions  as  to  tne  terms  (n)« 


Fkaudulent  Convstance. 

Fraudulent  Where  the  Conflict  is  between  the  sheriff,  who  has  tak- 

conveyance,  ^jj  goods  in  execution  at  the  suit  of  a  judgment-creditor, 
and  one  who  claims  them  by  virtue  of  an  itssignment  from 
the  debtor,  the  judgment-creditor  may  impeach  the  trans- 
*  616  action,  either  by  evidence  to  show  *that  the  transfer  was 
merely  colourable,  %nd  made  with  intent  to  protect  the 
goods  (which  really  remained  the  property  of  the  debtor) 
from  the  execution,  or  if  a&  assignment  has  been  regularly 
•  executed  so  as  to  transfer  the  goods  as  between  the  debtor 
and  the  assignee,  yet  that  as  against  a  creditor  the  convey- 
ance is  void  under  the  stat.  13  Eliz.  c.  5.  To  prove  the 
first  position,  the  time  of  the  transfer,  with  relation  teithe 
plaintiff's  action,  verdict  and  judgment  (as  if  it  be  made 
Immediately  after  a  verdict  for  the  plaintiff),  the  connec- 
tion between  the  parties  (as  where  it  is  made  to  a  son  or 
daughter),  the  secrecy  with  which  it  was  made,  the  wnnt 
of  consideration,  as  evidenced  by  the  probable  inability  of 
the  supposed  purchaser,  are  obviously  material  and  impor- 
tant circumstances  to  be  submitted  to  a  Jury  (v). 

In  cases  upon  the  stat.  13  Eliz.  c  5  (o),  it  is  usually 
a  question  of  fact  for  the  Jury  whether  the  assignment 

(n)  FTright  v.  Dannah^  2  Camp.  203. 

{v)  A  conveyance  by  a  biH  of  sale  is  good  against  the  party  exe- 
cuting it,  and  against  his  assignees,  although  it  be  void  as  to  third 
persons.    Robinson  v.  JIf Donnetf,  2  B.  &  A.  134. 

A  conveyance  is  void  under  the  st.  27  Eliz.  against  a  purchaser 
for  value,  although  he  had  notice  of  a  fraudulent  conveyance. 
Hotue  v.  BuUocky  cited  5  Co.  00.  Doe  d.  OUey  v.  ACommng,  9  East, 
59. 

(o)  This  Stat  recites,  that  feoffinents,  gifb,  grants,  alienations, 
conveyances,  boi^is,  suits, judgments  and  executions,  which  have 
been  contrived  of  malice,  mud,  covin,  coUusion,  6lc  to  delay,  hin- 
der or  defraud  creditors  and  others  of  their  just  and  lawful  actions, 
suits,  debts,  accounts,  damages,  &c.  enacts  that  every  feof&nent, 
&c.  of  lands,  tenements,  hereditaments,  goods  and  chattels,  or  any 
of  them,  by  writing  or  otherwise,  and  all  and  every  bond,  suit,  judg- 
'  ment  and  execution  made  for  any  intent  or  purpose  before  declar- 
ed and  expressed,  shall  be  as  against  that  person,  his  heirs,  succes- 
sors, executors,  &>c.  whose  actions,  suits,  &c  are  or  might  he  in 
anywise  disturbed,  hindered,  delayed  or  defrauded,  utterly  void. 
By  sec.  6,  the  act  is  not  to  extend  to  any  estate  or  interest  inlands, 
&c.  on  good  consideration,  and  honajidt  lawfully  conveyed  to  any 
person,  &c.  not  having  notice  of  such  covin,  &c.  A  conveyance 
not  fraudulent  i^ithin  this  statute  may  yet  be  void  in  case  of  bank- 
ruptcy, under  the  stat.  21  Jac.  I.  c.  15. 
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has  been   executed  with   intent  to  defraud  either  tlie       part 
creditors    generally,    or    some    particular   creditor  (jp).         iv. 
*  The  question  of  fraud  in  such  cases  may  be  a  question 


of  law,  or  a  question  of  fact,  or  a  mixed  question  of  laiy  Fraudulent 
and  fact(9).    When  the  fraud  may  be  collected  from  the  conveyance. 
instrument  itself,  or  from  the  deed  coupled  with  the  extrin-     ^^'^ 
sic  circumstances  and  situation  of  the  parties,  it  is  a  ques- 
tion of  law  arising  upon  the  facts  so  found,  but  when  it 
depends  upon  tn^en^ton,  the  existence  of  that  intention  is  a 
fact  which  must  be  found  by  a  Jury  {r). 

If  the  conveyance  be  absolute,  it  seems  that  proof  of  Continuance 
the  vendor'a  remaining  in  possession  will  be  concmsive  as  ^f  »he  «•- 
to  fraud,  but  that  it  is  otherwise  where  the  conveyance  is  SSlon.'*^*" 
but  conditional,  to  take  effect  on  a  particular  contingency, 
or  at  a  future  time. 

It  has  been  held,  that  the  absolute  transfer  of  personal 
chattels  without  a  delivery  of  possession  is  not  merely  evi- 
dence of  fraud,  but  is  actually  void  for  ^  fraud  («},  (1)  and  «  618 

(p)  Leonard  v.  Baker^  1  M.  &  S.  251 ;  where  it  was  so  left  by 
Ld.  Ellenborough,  who  also  left  it  to  the  Jury  to  say  whether  the 
sale  was  noioriou8»  And  see  Kidd  v.  RatoUnson^  2  B.  &  P.  59 ; 
where  Ld.  Eldon  left  it  to  the  Jury  to  say  what  was  the  object  of  the 
sale.  In  Cadogan  v.  KenneU^  Cowp.  432,  where  a  settlement  had 
been  made  of  goods  previous  to  the  marriage,  Ld.  ]M|ai8fieId  said, 
the  question  in  every  case  is,  whether  the  act  is  a  bona  fidt  transac- 
tion, or  a  trick  and  contrivance  to  defeat  creditors ;  and  in  Dewey  v. 
Bayntun,  6  East,  257,  the  same  principle  was  recognized  by  the 
Court.  See  Ld.  EUbn's  observatidns,  in  Lady  Arundel  v.  Pkippsy 
10  Ves.  139.  ^^ 

(q)  Per  Buller  J.  Eitwick  v.  CaiOaud,  5  T.  R.  420 ;  supra.  Part 
III.  427. 

(r)  In  EHwick  v.  CaXOaud,  (5  T.  R.  420)  trespass  was  brought  by 
the  plaintiff  against  the  sheriff,  who  levied  under  an  execution  at 
the  suit  of  Townsend,  a  creditor  of  Ld.  Abingdon.  Ld.  Abinffdon 
had  conveyed  by  deed  his  real  and  personal  property  to  the  plain- 
tiff in  trust  out  of  the  rents  and  profits  to  pay  one  moiety  to  the 
grantor  for  his  own  use,  and  the  residue  amongst  certain  creditors 
specified  in  a  schedule.  Grose,  J.  left  it  to  the  Jury  to  say  whether 
this  was  a  fraudulent  transaction,  for  the  benefit  of  Ld.  Abingdon, 
to  deceive  his  creditors ;  or,  2dly,  to  defraud  the  other  creditors  in 
general,  or  Townsend  in  particular.  The  Jury  negatived  the  fraud, 
and  the  Court  held  that  there  was  no  ground  to  impeach  their  ver- 
dict. [See  Slurleioafii  v.  Bailard,  9  ^hns.  337.  Smith  v.  Mtelj  1 
Hawks,  341.] 

{s)  Edwards  v.  HarbeUj  2  T.  R.  587.  Bamford  v.  Barony  cited  in 
the  note.  Reid  V.  Blades,  5  Taunt.  212 ;  where  it  was  held  that  a 
conveyance  of  chattels,  unaccompanied  by  possession,  was  void, 
although  the  same  instrument  contained  a  valid  mortgage  of  lease- 
hold buildings  in  which  the  chattels  were  situated. 

(1)  [The  doctrine  that  the  vendor's  remaining  in  possession,  after 
an  absolute  immediate  convevance  of  chattels,  is  conclusive  evi- 
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PAftT       therefine  where  a  creditor  took  an  absohite  bill  of  sale  of  the 
IT.        debtor's  goods,  bot  left  the  debtor  in  possession,  and  after 
■  his  death  took  possession  of  his  goods,  it  was  held  that  he 

PMof  orfirmud,  was  liable  as  executor  de  son  tort{t).  So  if  the  possession 
5?ffj^yy  taken  be  merely  colourable,  as  where  a  creditor  took  pos- 
sessioi)  on  the  4th  of  April  of  the  goods  of  a  publican  under  a 
bill  of  sale,  and  the  person  in  possession  allowed  the  publican 
to  serve  out  liquors  and  receive  monej  as  usual  till  the  next 
day,  when  the  goods  were  seised  under  an  execution  («). 
So  where  the  vendor  remains  jointly  in  possession  with  the 
servant  of  the  vendee,  the  assignment  is  fiaudulent  and 
void  against  creditors  (x).  This  however  is  a  legal  pre- 
sumption, which  is  not  absolutely  conclusive  as  to  fraud. 
In  TVeyneV  case  (y)  the  continuance  of  the  vendor's  pos- 

(()  Ibid. 

(u)  Paget  m  Perehard^  1  Esp.  C.  905.  [and  Mr.  Day's  mU.] 

(x)  WorddU  v.  SmiUk^  1  Camp.  333.  And  see  Cadogan  t.  fewnetf, 
Cowp.  433.  Jarman  v.  fTooUOon^  3  T.  R.  618.  Dadey  v.  SmW^  8 
T.R.83. 

(y)  3  Co.  80. 

dence  of  fraud,  or  fraud  per  «e,  has  been  adopted,  or  strongly  coun- 
tenanced, by  the  Supreme  Court  of  the  United  States,  and  toe  courts 
of  Virginia,  Kentucky,  and  Pennsylvania.  HamiUon  v.  JiuMaff,  1 
Cranch,  909^^^Uxander  v.  Dei-eaie^  2 Munf.  341.  Thomas  v.  Soger^ 
5  Munf.  28.  FUxhugk  v.  Jnderson  ^  a/.,  2  Hen.  &  Mun.  289— 
Baylor^  V.  SmUhers,  I  Littell's  Rep.  112— Oow  v.  fToods,  5  Serg.  & 
Rawle7278.  Hot^M  v.  Cope,  4  Amney,  258.  Jtee  also  CV^  v.  «/lr- 
fibir,  3  Desapss.  229,  in  the  court  of  chancery  m  South  Carolina. 

Such  possession  is  held,  in  Massachusetts,  New  Hampshire,  and 
Nbrth  Caro&ia,  to  be  only  strong  prima  fade  evidence  of  fraud, 
and  legally  susceptible  of  an  explanation  consistent  with  good  faith. 
Brooks  V.  Powers,  15  Mass.  Rep.  247.  BmHeU  v.  fTiUianu,  1  Pick. 
295.  Badlam  v.  Tneker  tfoLji  Pick.  399.  Mu  Englaui Marine 
Aw.  Co.  V.  Chandler  &  inulee,  16  Mass.  Rep.  279— ffoven  v.  Iisio,  3 
N.  Harap.  Rep.  13— TMIer  v.  Howard,  1  Hawks,  320.  Csx  v. 
Jaekson^  1  Hayw.  423. 

It  miffht  perhaps  be  inferred  from  the  ease  of  iSHiitiesoiil  v.  Bsl- 
ioni,  9  Johns.  337,  that  the  strict  doctrine  prevails  in  New  York : 
But  the  contrary  woukl  appear  from  Borrotf  v.  Paxion,  5  Johns. 
258;  Beedsr.  CTuernsey,  8ib.446;  and  DUkinson  v.  Coo^  17  ib. 
334  And  in  Lmdhw  v.  Hwrd  ^  aL,  19  Johns.  218,  Mr.  Chief  Jos* 
ties  Spencer  treated  the  question  as  if  it  were  still  an  open  one  in 
that  state. 

In  case  of  a  mortgage  of  chattels,  the  mortgagor's  remainfiy  in 
possession  is  held  not  to  be  necessarily  fraudulent.  Boveii  v.  LoWf 
and  Barrow  v.  Paxton,  ubi  sup.  CorUhfou  v.  Lansing,  2  Cainea'  Cas. 
in  Error,  206.  BisseU  v.  i%«itns,3  Cowen,  166.  CHuhomes  v.  fltZI, 
1  Wash.  177.  HoUnes  If  alY.  Crane,  2  Fick. — .  (Qod  vide  Clow 
v.  Woods,  ubi  sup.  contra.) 

Where  a  deed,  absolute  on  its  face,  is  made  of  cbtattals,  a  deles- 
sanee  made  at  the  same  time,  but  separate  from  it,  shall  not  operate' 
as  a  mortgage  to  the  prejudice  of  third  persons.     €hMer  v.  JAisi- 
ford,  2  Taylor,  167.    See  also  GorAosi  v.  Merrick,  2  Greenleaf,  87.] 
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flesBion  was  coasklered  to  be  laerely  evideaee  of  fitttdL      paev 
There,  A.  being  indebted  to  B.  and  also  to  C.  who  bought         iv* 
hifl  action,  made  a  secret  conveyance  of  his  good«  UkB.^  but  .  .. 

coBtinued  in  posseflston,  and  the  conveyance  waabeld  to  be  Proof  of  firaud, 
fraudulent  within  the  act(4r);  Ist,  because  the  gift  waa  ^^^^'^'*^'*k 
general ;  2dly,  because  the  don<Mr  contmued  in  possemcNi  ^''*^'*^* 
of  the  goods  and  used  them  as  his  own ;  and  Sdly,  because  ^  6ig 
it  was  made  pending  *  the  writ  (a) ;  and  in  the  law  of  JVin 
Prifu{b)  it  is  kid  down  that  the  donor's  continuance  in  poa^ 
session  is  not  always  a  maifc  of  fraud,  as  where  a  donee 
lends  his  daaor  money  to  bay  goods,  and  at  the  san»e  time 
takes  a  bill  of  sale  of  them  K>r  securing  the  money  (c). 

In  the  case  of  Kidd  v.  Aatoiimof»n^  JfiT.,  lAe  fiaint^^ 
bought  the  goods  of  A.  from  the  sheriff,  who  sold  publidy  ^ 
under  an  execution  against  w9,  (K^  not  being  a  cieditw) 
and  afterwards  allowed  A.  (being  a  publican)  to  reafiain  in 
possession,  and  afterwards  A.  made  a  bill  of  9ale  of  the 
goodi  to  JR.  the  di^sndaniy  who  look  possessioi^  the  Jury 
negatived  any  inlentioa  on  the  part  of  the  plaintiff  to  de^ 
feat  any  execution  by  any  creditor  of  .4.,  and  the  Court  alf* 
terwards  held  that  the  plaintiff  was  entided  to  recovef* 
The  ease  was  distinguished  from  TVync's  by  two  circum* 
stances,  the  notoriety  and  puiMcUy  of  the  sale,  and  the  feot 
that  JT.  die  purchaser  was  not  wcredUar;  and  it  was  aaiit  *  630 
milated  *  to  the  case  i^  Butler's  Am  Ftiu$  dbove  refened 
to,  and  said  that  JT.  might  be  considered  to  have  lent  tha 

(z)  18Ehz.c.5. 

(a)  B.  N.  P.  258.  Apd  h  was  said  tihat  it  waa  not  witbhi  tha 
ptoviso  of  the  act;  for  althoagh  made  on  a  good  consideration^  it 
was  not  made  bonaJuU. 

(h)  B.  N.  P.  258,  cites  Ca.  K,  B.  287. 

(c)  MtggaU  y.  MtUs,  1  Ld.  Raym.  286 ;  where  Ld.  Holt  said,  that 
if  the  goody  had  been  assigaed  to  any  olher  creditor,  the  keeping 
posseSBioii  of  them  would  have  made  the  bill  of  sale  fraudulent  as  tp 
other  creditors;  but  tha^  since  the  agreemeut  was  originally  ip^0 
for  securing  Uie  mosey  Lsnt,  it  was  good  and  honest. 

fdj  2  B.  &  P.  lid.  Cor,  Ld  Eldon,  3  Esp.  C  52.  So  if  the  f^eodf 
of  wl  be  sold  under  a  jlS.  /a.  to  Khant^Jid^ om  a  vafaifiWe  conaiderat 
tion,  and  JB.  permit  Jl.  to  remain  in  possession,  on  ooaditioa  that  )m 
eball  deliver  over  to  B,  the  product  from  tbe  sale  of  goods*  the  pos- 
session will  not  render  the  execution  fraudulent ;  and  on  a  sunae* 
quent  bankruptcy  the  goods  will  not  pass  to  the  assignees  of  «^,  {Coh 
y.tkmUy  1  U.  Raym.724),  So  where  a  creditor  took  the  goods 
of  the  debtor*  who  had  confessed  a  iudgment,  in  execution,  and 
bought  them  at  a  public  auction,  and  theniet  them  to  the  debtor  for 
rent  actually  paid  ( WaXkins  v.  Birch^  4  Taunt  823).  And  a  bill  of 
sale,  although  unaccompaiued  by  possession^  is  valid  ageinst  a  cro« 
ditor  with  whose  knowledge  and  assent  it  was  ^ven.  SM  v, 
Brown,  1  Taunt.  381.- 

VOL.  11.  69 
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PAKT      money  to  A.  and  to  have  taken  the  bill  of*  sale  ag  a  Be* 
nr.         curity. 

It  is  to  be  observed  also,  that  there  is  another  circum- 


Fraudulent  stancfe  in  the  above  case  (which  does  not  appear  to  have 
cokiveyance—  i)0eii  adverted  to)  which  very  materially  distinguishes  it 
poswMioo!  ^^^  Twune%  viz,  that  the  sale  was  not  made  by  the  party 
himself,  but  by  the  sherilBr.  The  object  of  the  statute  was  to 
prevent  covinous  and  fraudulent  sales  by  the  owner  to  the 
prejudice  of  creditors,  and  not,  as  it  seems,  to  sales  made 
by  a  third  person,  as  a  sheriff  under  an  execution,  or  a  land- 
lord under  a  distress,  without  proof  of  some  fraud  or  collu- 
sion on  the  part  of  the  owner,  which  in  effect  makes  such 
a  sale  his  own  act.  Where  the  sale  is  made  bona  fide  by  a 
third  person,  the  subsequent  possession  by  the  debtor  will 
not  render  it  fraudulent,  for  the  act  was  not  intended  to 
prevent  the  legal  owner  of  goods  from  allowing  another 
person  to  keep  possession  of  them. 

Where  a  trustee,  under  an  assignment  by  a  tenant,  for 
the  benefit  of  creditors,  bought  the  goods  of  the  tenant  out 
of  the  trust  funds,  under  a  sale  by  the  landlord  on  a  distress 
for  rent,  and  afterwards  allowed  the  tenant  to  continue  in 
possession,  it  was  held,  in  the  absence  of  any  evidence  that 
the  sale  was  colourable  and  fraudulent,  that  the  goods  were 

Erotected  from  an  execution  by  a  judgment-cieditor;  and 
lOrd  Ellenborough  said  that  the  doctrine  of  possession  did 
not  apply  to  a  case  of  conveyance,  not  by  the  party  him- 
self, but  by  a  third  person  (e). 
*  621  *  But  a  possession  by  the  vendor,  which  fottaws  and  ac- 
companies the  deed,  where  the  saJe  is  not  to  take  place 
inunediately,  but  at  a  fiiture  specified  time,  or  on  a  parti- 
cular condition,  does  not  avoid  the  transfer  (/).  But  in 
such  cases,  although  the  want  of  possession  may  cease  to 

ie)  Cruikrie  v.  Wood,  1  Starkie's  C.  367.  So,  where  the  goods  of 
ebtor  were  sold  publicly  by  mistees  und^r  an  asslgiiment  for  the 
benefit  of  creditors,  and  the  son  of  the  wife  of  the  debtor  purchased 
the  goods,  and  removed  part,  but  lef^  the  rest  in  the  possession  of 
Ins  mother,  and  for  her  accommodation,  it  was  held  that  these  were 
protected  agahist  an  execution  by  a  judgmc»it-creditor,  who  had 
notice  of  the  assignment.    Leonard  v.  Bakery  1  M.  &  S.  251. 

Cf)  Per  Curiam,  Edtoarde  v.  Harhen,  d  T.  R.  587 ;  where  the  dis- 
tinction between  possession,  on  an  absolute  sale,  and  possession 
under  a  conditional  sale  was  considered  as  havinff  been  long  and 
decidedly  established.  And  iSltone  v.  Grvhhafn,  3  Bulstrode,  218, 
was  referred  to,  and  BucknaU  v.  Boiaton,  Pr.  in  Ch.  287 ;  and  also 
the  following  cases,  Ld.  Cadogan  v.  Kennettj  Cowp.  432.  Hasling* 
ton  V.  (TtZI,  'H'in.  24  Geo.  III.  B.  R.  were  cited  to  show  that  the  bul 
of  sale  is  not  fi-audulent  jfbr  want  of  possession,  where  possession 
has  followed  the  deed,  although  there  was  no  immediate  possession 
by  the  assignee. 
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be  a  badge  and  evidence  of  fraud,  yet  the  transaction  is       part 
still  liable  to  be  impeached  by  other  evidence  of  fraud,  and         iy« 
it  is  particularly  open  to  the  inquiry,  whether  the  interpos-  . 

ing  a  delay  between  the  execution  of  the  transfer,  and  the 
time  of  taking  possession,  may  not  be  part  of  the  fraudu* 
lent  contrivance. 

It  has  been  said  that  no  conveyance  shall  be  deemed  to  Solvency  of 
be  fraudulent  under  the  above  statute,  unless  it  can  be  *««»Kno'« 
proved  that  the  party  conveying  the  goods  was  indebted  at 
the  time  of  the  conveyance,  or  nearly  so  (g*),  *  although  *  622 
there  have  been  decisions  to  the  contrary  (n) ;  for  there 
would  be  a  difficulty  in  showing  that  the  olfject  of  the 
conveyance  was  to  delay  the  creditor.     Still  it  seems,  that 
if  a  conveyance  could  be  proved  to  have  been  made  with 
a  view  to  defiuud  a  future  creditor  it  would  be  void  under 
the  statute  (t). 

An  assignment  by  a  defendant,  pending  the  plaintiflTs 
suit,  of  all  his  effects,  for  the  benefit  of  hb  creditors,  under 
which  possession  is  immediately  taken,  is  not  fraudulent  (k), 
although  made  to  delay  the  piaintiflPs  execution ;  neitner 
is  it  fraudulent  to  confess  a  judgment  to  one  creditor  in 
order  to  defeat  the  pending  execution  of  another  credi- 
tor ({),  for  a  debtor,  as  well  as  an  executor,  may  give  pre- 
ference to  a  particular  creditor  (m), 

fg)  B.  N.  P.  257.  Waller  y.  Burrawtj  in  Cane.  1745.  Tayhr  v. 
JaneSf  1743.  Ibid.  And  see  Liuh  y.  WUkinmm,  5  Ves.  384 ;  where, 
on  a  bill  against  the  widow,  by  one  who  became  a  creditor  subse- 
quent to  the  settlement,  Ld.  Alvanley  intimated  that  the  proof  of  a 
single  antecedent  debt  would  not  do,  and  that  it  must  depend  upon 
this,  whether  the  husband  was  in  insolvent  circumstances  at  the 
time.  And  see  Rund  v.  Hammond^  1  Atk.  15.  MddUcome  v.  Mar^ 
low,  2  Atk.  220.  Ld.  Toumtend  v.  Wyndhamj  2  Ves.  1. 10.  In  Hun- 
gerfard  v.  JSdrle,  2  Vem.  261,  the  question  as  to  the  validity  of  a 
settlement  against  subsequent  creditors  was  ordered  to  be  tried  at 
law.    But  see  WldU  y.  dvk8»ey,  Prec.  in  Chan.  14. 

(h)  Both  by  Sir  J.  Jekyl  and  Fortescue,  M.  R.    B.  N.  P.  257. 

(%)  See  EHwUk  v.  CmUaud,  5  T.  R.  420.  As  to  conveyances 
made  to  defraud  a  purchaser,  see  the  stat.  27  Bliz.  c.  4,  and  the 
notes,  Evans's  St.  Vol.  I.  p.  382,  if  atauent  JJhtar  v.  Wells  if  al.  4 
Wheat.  466.  Bean  v.  Smith  if  aL  2  Mason's  Kep.  252.  Anderson  if 
al,  V.  Roberts  if  al.  18  Johns.  515.  J 

(k)  PiduAoek  v.  Lyster,  3  M.  &  S.  371.    See  also  Meux  v.  Howel, 
4  East,  1. 
(I)  Holbird  v.  Anderson,  5  T.  R.  235. 

(m)  Ibid,  and  see  ToljnOt  v.  WeUs,  1  M.  &  S.  395.  Estwick  v. 
CaUlatidy  5  T.  R.  424.    StUtnan  v.  Ashdoum,  2  Atk.  477. 
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^^"  Game. 

ir. 


"■"■■*  Upon  an  action  (n),  or  information  under  the  stat.  5 
Ann.  c.  14,  s.  4,  (o),  the  proofs  are,  Ist,  the  keeping  cmt 

«  523  using  of  the  dog  or  instrument  as  alleged  ;  ''^2ndl?,  within 
the  county,  &c. ;  3dly,  by  an  unqualified  person  (p) ;  and 

*  624  4tUy,  the  commencement  of  *  the  proceedings  witmn  due 

(n)  Given  by  the  stat.  8  Geo.  1.  c.  19,  s.  1. 

(o)  Which  enacts,  that  "  If  any  person*,  not  qualified,  shall  keep 
or  use  any  greyhound,  setting  dogs,  hayes,  lurchers,  tunnell  or  oth- 
er engines  to  kill  and  destroy  the  game,  and  riiall  be  thereof  eon* 
vfoced,  upon  the  oath  of  one  or  two  credible  witnesses,  by  the  JHS- 
tioe  or  justices  of  the  peace  where  such  ofienc^  is  eommitsed,  the 
person  so  convicted  shall  forfeit  the  sum  of  5Lt^  one  half  to  be  paid 
to  the  informer,  and  the  other  half  to  the  poor  of  the  parish  where 
the  same  was  committed^.'' 

(p)  By  Stat.  22  &  23  Car.  11.  c.  25,  s.  3,  "  Every  person  not  hav- 
ing lan<ni  and  tenements,  or  some  other  estate  of  inheritance,  in  his 
own  or  his  wilb'e  right,  of  the  dear  yearly  value  ofWOL  per  m- 
jram},  or  for  term  of  life),  or  having  lease  or  leasee  of  raaeij* 
iline  yeairs,  or  for  any  longer  term,  of  the  clear  yearly  value  of  1m* 
(other  than  the  son  and  heir  apparent  of  an  esquire  pf,  or  aQuTftT" 

*  Tb«ie  words  include  a  minor  (Christianas  G.  L.  191,)  As  also  a  mar* 
lied  woman  using  guns  or  engines  to  destroy  gasEM,  or  using  a  grej-bouad, 
■etting-dog,  dtc.  to  destroy  game,  not  being  in  her  husband V  con^>an7  (ibid.) ; 
she  may  be^  qualified  by  lands  in  hex  own  rigbt*  but  her  fautbaod's  qaalifica- 
tions  will  not  qualify  her.    Ibid. 

t  If  several  join  in  the  act  of  killing  a  bare,  but  one  _peBalty  can  be  re- 
covered (IL  T.  BUatdalt^  4  T.  R.  809.  Hardeman  v.  WhUaen^  B.  JN.  P. 
189.  !t  East,  573,  in  iiQle) ;  but  if  the  acts  be  several  and  distinct,  as  iTeach 
Qte  a  gun,  or  set  a  snare,  each  is  subject  to  a  distinct  penalty  (Christian's  G. 
L.  161).  It  has  even  been  held,  that  if  a  person  kill  several  hares  in  the 
sane  day,  he  forfeits  bot  one  penalty  (/{.  v.  Matihmnf  10  Mod.  S8,  Uun* 
fM.) ;  bat  he  may  be  convicted,  at  the  same  time,  in  several  penalties  in  re- 
spect of  so  many  offences  committed  on  several  days.  R,  v^SvmlloWf  t  T. 
ILtS4. 

t  By  the  stat.  2  Geo.  III.  c.  19,  s.  5,  the  iafontter  is  entitled  to  the  whole 
penalty  recovered  in  an  action. 

4  If  by  mortgage  the  Interest  reduce  the  rent  or  value  to  less  than  1(Ktf,  the 
•stale  confers  no  quahficatioa.    Wethtnll  v.  Hall,  Cald.  230* 

LA  Itle-eataile,  such  as  in  an  ecclesiastical  living,  confisrs  no  ijnaljficaUon, 
ss  it  be  of  the  value  of  150^  per  annum  {Loumdet  v.  LewiSy  Cald.  188, 
by  Mansfield,  L.  C.  J.  and  Ashhurst  it,  Buller,  Js,  WiUes,  J.  itMsent,)  An 
estate  to.  be  held  by  the  party  under  a  lease  to  trustees,  if  he  and  others 
should  so  long  live,  of  the  annual  value  of  150/.,  is  sufficient.  KarlFenert 
V.  Benttm,  8  T,  R.  606. 

IT  For  the  description  of  those  who  are  properly  so  entitled,  see  1  CoB.4i6» 
Christian's  G.  L.  130.  Camden  &  Spelman,  de  foce.  All  persons  styled  es- 
quires under  the  King's  sign  manual,  as  sheriffs  and  captains  in  the  aimy,  ara 
esquires  (Christian's  G.  L.  132} ;  so  also  are  barricters  (1  Wils.  24£»).  But  a 
commission  by  the  lord  lieutenant  of  a  county,  constituting  a  person  captain 
commandant  of  a  corps  of  volunteer  infantry,  and  styling  him  esquire,  doee 
not  constitute  him  esquire  so  as  to  qualify  his  heir  apparent,  for  a  lord  lieu- 
^nant  cannot  confer  honours:    7\iwot  v«  Ef^Ue^  1  Taunt,  510. 
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tioie(9).-— 1st.  Whether  the  de^dant  kept  or  used  a  dog       rmT 

or  instranient  for  the  destnictioa  of  game,  is  a  questioD  of        rr. 

fact  depending  on  the  acts  done,  and  the  tntentian  of  the  n 

agent  as  collected  from  his  declarations  and  conduct.   The  Proof  of  koop- 

offence  may  consist  in  the  keeping  as  well  as  in  the  usiw ;  *"\in  ^fjj^* 

and  although  the  actual  using  the  dog  or  instrument  Wi^ 

the  apparent  purpose  of  destroying  game  is  satisjhctory  evi* 

dence  to  show  the  purpose  in  keeping,  it  is  not  essential, 

and  the  keeping  with  that  intent  may  be  established  by 

other  means  (r).     In  such  a  case  there  is  a  difference  be^ 

tween  the  keeping  an  instrument,  such  as  a  gun,  which 

mav  be  used  for  the  purpose  of  defence  and  protection,  as 

well  as  for  the  destruction  of  game,  and  the  keeping  a  dog, 

or  instrument,  not  usuaUy  applied  to  any  purpose  except 

that  of  killing  game.     But  in  all  cases  the  intention  is  a 

question  o(  fiict.to  be  inferred  from  the  circumstances  {a) ; 

and  the  mere  keeping  of  a  gun  or  *  other  instrument  which  *  625 

may  be  and  usually  is  kept  for  innocent  purposes,  is  no 

eiYidence  of  a  keeping  with  an  unlawful  intent,  though  it 

seems  to  be  otherwise  in  the  case  of  lurcherSf  hare-pipes 

and  other  instruments  which  are  peculiarly  fitted  for  and 

appropriated  to  the  destruction  of  game  (t).    But  the  keep<> 

tag  of  a  gun  or  any  other  instrument  is  within  the  statute, 

#•»  of  higher  degree*,  and  the  owners  and  keepers  of  forests, 
parks,  chases  and  warrens)  are  prohibited  from  havine,  keeping,  or 
using  any  guns,  bows,  greyhounds,  setting  dogs,  rerrets,  coney 
dqgs,  lurchers,  hays,  nets,  lowbels,  harepipes,  gins,  snares,  or  other 
engines  aforesaid.'' 

(q)  By  the  stat.  2  Greo.  III.  c.  19,  s.^6,  the  action  must  be  brought 
within  six  months,  %,  e.  lunar  months.    Lee  v.  Clarke,^  ^  East,  S3. 

(r)  Read  v.  Pfcetot,  15  East,  271.  R.  v.  FOer,  1  Str.  496.  R.  v. 
Emgf  1  Sees.  C.  88.  If  the  defendant  negative  the  intention  by 
showing  that  the  dog  has  been  kept  tied  up,  he  is  not  liable.  Hay* 
ward  Y.  Hamer^  5  B.  &  A.  317 ;  or  that  it  was  kept  as  a  house-dog. 
BriaHy  v.  MQwrp,  cited  ib.  in  notes. 

(8)  In  R.  r.  HarO^,  (Gaki.  175.  2  Bum's  J.  tit.  Cfaffie,  s.  3,] 
which  was  a  conviction  for  keeping  a  greyhound,  Ld.  Mansfield 
said  that  the  keeping  a  Uiing  prohibited  by  the  act  is  ftima  facie 
evidence  of  a  keeping  it  for  the  purpose  prohibited,  and  it  is  incum- 
bent, on  the  defendant  to  show  that  it  is  kept  for  another  purpose, 
as  a  house  or  favourite  dog. 

(t)  JR.  V.  Gardiner^  Andr.  255.  2  Str.  1098.  14  Vin.  Ab.  a  2 
Bess.  C.  204.  385.  In  R.  v.  Tlumpswi,  (2  T.  R.  18),  the  Court  said 
the  keeping  a  gun  is  in  itself  ambiguous,  and  it  must  be  shown  to 
have  been  kept  for  the  purpose  of  killing  game,  in  order  to  bring 
the  party  keeping  it  within  the  act.    See  luso  Jt  t.  FUeTf  Str.  496. 

*  These  words  do  not  qualify  the  esquire  himself  (fi.  v.  Uilejfy  ci^ted  1  T. 
R.  48.  Jones  ▼.  Smarts  1  T.  R.  44.)  A  Scotch  diploma  to  a  physician  does 
not  constitute  him  of  ^Aer  degree  than  an  esquiie*  Jones  v.  Smarts  1  T. 
K.  44. 
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PABT       if  it  c&  be  proved  that  it  is  toed  by  the  owner  for  imchmi- 
IT.         lawful  purposes,  or,  perhaps^  if  the  intent  can  be  fiilly  and 
■  clearly  established  by  other  evidence  (ti). 

Proof  of  ucing      It  is  not  necessary  to  prove  an  using  in  the  very  act  of 
adog,  &c.  to    destroying  game,  the  walking  about  with  a  gun,  with,  the 
intent  to  kilTeame,  is  an  using  of  it  for  the  purpose  (a?). 
Phwf  of  luiDg.  The  intent  of  which  the  Jury  or  Magistrate  ought  to  be  sa- 
tisfied in  order  to  convict,  is  a  &ct  to  be  presumed  and  in- 
ferred from  the  conduct  of  the  defendant  and  all  the  cir- 
cumstances of  the  particular  case.     It  is  enough,  i^  up- 
on the  fece  of  the  conviction  such  reasonable  and  prima  fa" 
eie  evidence  of  the  intent  appear,  as  would  have  been  suffi- 
*  636  cient  in  an  *  action  to  have  been  left  to  a  Jury  (y).    This 
is  sufficient  to  support  the  -  conviction,  but  to  warrant  the 
magistrate  in  convicting,  the  evidence  ought  to  be  such  as 
to  satisfy  his  conscience  of  the  intent  of  the  party  to  pursue 
game  (z). 

Evidence  that  the  defendant^  being  an  unqualified  per- 
son, went  out  to  course  hares  with  one  who  was  qualified, 
and  that  he  took  an  active  part  in  the  sport,  beating  the 
bushes  to  find  a  hare,  and  in  afterwards  securing  a  hare 
which  had  been  killed,  was  held  to  be  insufficient  evidence 
of  an  using  by  the  defendant,  for  he  did  not  use  dogs  him- 
self (a),  they  were  not  under  his  control.  But  it  seems,  that 
if  an  unqualified  person  were  to  use  his  own  greyhound 
for  the  purpose  of  sporting,  although  in  company  with  a 

(u)  Bot  in  Read  y.  Phdps  (15  East,  371^  which  was  an  action  for 
keeping  and  using  a  setting-dog  to  kiU  ana  destroy  game,  the  plain- 
tifTwas  nonsuited,  because  no  evidence  was  adduced  to  show  that 
the  dog,  which  was  a  young  one,  had  been  used  for  the  purpose  ; 
and  the  Court,  on  a  motion  to  set  aside  the  nonsuit,  on  the  ground 
that  the  punxrae  might  be  inferred  from  other  circumstances,  in- 
quired whether  in  any  case  a  penalty  had  been  recovered  for  keep- 
ing a  dog,  without  any  evidence  of  its  having  been  used  by  the  par- 
ty for  the  purpose  of  killing  game,  and  it  being  admitted  that  no 
such  case  was  to  be  found,  refused  the  rule.  So  as  to  a  gicn,  see 
the  cases  in  the  last  note. 

{x)  R.  V.  Kin^y  Sess.  C.  88,  per  Parker,  C.  J.  See  also  Hebden  v. 
Heniey,  1  Chit.  Rep.  607. 

fy)  R.  V.  Davis,  6  T.  R.  177. 

(z)  See  Mr.  Christian's  observations,  in  his  Game  Laws,  157,  8. 

(a)  Lewis  v.  Taylor,  16  East,  49,  overruling  a  case  said  to  have 
been  ruled  by  Lawrence,  J.  Stafford.  Lent.  Ass.  1804.  And  see  R, 
T.  Taylor,  15  East,  462 ;  where  it  was  held  that  a  groom  attending 
his  qualified  master  whilst  he  used  dogs  for  killing  game,  and  pur* 
suing  it  by  his  master's  command,  was  not  liable  to  the  penalties  of 
the  Stat.  And  see  R,  v.  J^Tewman  if  others,  Loifl's  R.  178,  and  Moi- 
ton  V.  Rogers,  4  Esp.  C.  217 ;  where  Ld.  Ellenborough  gave  his 
opinion  that  an  unqualified  person  joining  in  the  spoat  with  the 
owner  of  the  dogs  who  was  qualified,  was  not  liable  to  the  penalty. 
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qualified  person,  the  case  mi^ht  admit  of  a  di^erent  con-       pakt 
sideration  (b).    If  an  unqualified  person  seek  to  protect         iv. 
faJaoDself  by  the  qualificationof  another,  it  will  be  incumbent  _— » 
upon  him  to  gi^e  strict  proof  of  the  qualification  (c). 

2dly,    Within  the  county^   fyc, — If  a  man,   standing   in  Counigr,  pa- 
one  parish   or   county,   shoot   at  game    in   another,   he  "**** 
uses  the   gun   in   the   district   in  which   he   stands  (d). 
Since  the  statute,  upon   a   conviction^  gives  part  of  the 
*  penalty  to  the  poor  of  the  parish  where  the  ofience  is  *  527 
committed,  it  must  be  proved  that  the  ofience  was  com- 
mitted within  the  parish,  or  the  variance  will  be  &tal  («), 
otherwise  it  may  be  ascribed  to  venue  (/). 

ddly.  The  want  of  qwd^icaAon. — It  seems  that  in  an  ac-  Qualification. 
tion  (g)y  and  also  in  an  inmrmation  (A)  before  a  magistrate, 
it  is  unnecessary  to  adduce  evidence  to  negative  the  de- 
fendant's qualification  {j ).  After  proof  has  been  given  of 
the  keeping  or  usinff,  &c.  it  lies  on  the  defendant  to  prove 
his  qusuification.  rroof  that  he  had  sworn  on  a  former 
day,  under  the  income-tax  act,  that  his  income  did  not  exr 
ceed  50/.  was  held  to  be  evidence  to  negative  the  qualifica- 
tion (f). 

If  the  d  fendant  justify  killing  game  as  a  game-keeper,  As  gain«- 
he  must  produce  and  prove  his  deputation  firom  the  lord  of  ^«P«'* 

(h)  Per  Ld.  Ellenborough,  Leim  v.  Tcvylw^  16  East,  49. 
(e)  Clarke  v.  Broughion^  3  Camp.  338. 

(d)  R.  V.  JXsop,  1  Show.  839.    See  tit.  Penal  Actum. 

(e)  Clarke  v.  Tayhr^  3  Esp.  C.  218. 

(f)  Ibid,  and  see  Case,  Action  on.  By  the  stat.  2  Geo.  III.  c.  19, 
the  whole  of  the  penalty  under  the  stat.  5  Ann.  is  given  to  the  plain- 
tiff. 

(g)  R.  v.  Stone,  1  East,  639.    «.  v.  Turner,  K.  B.  Trin.  1816. 

(h)  This  was  formerly  doubted ;  and  in  the  case  of  JL  v.  Stone, 
(1  East,  639,)  Ld.  Kenyon,  C.  J.  and  Grose,  J.  were  of  opinion  that 
such  qualification  ought  to  be  negatived.  In  the  case  of  Frontine 
r.  Frost,  (3  B.  &  P.  Sl7,)  Chambre,  J.  said,  in  convictions  for  killing 

ne  without  a  qualification,  slight  evidence  of  tl^e  want  of  quali- 
ion  is  required.  In  £.  v.  Turner,  K.  B.  Trin.  1816,  (Burn's  J. 
tit  Game,  Chetwynd's  edit.  513,)  the  Court  held  that  the  same  rule 
applied  In  case  of  informations  as  in  the  case  of  an  action.  Indeed, 
it  is  difficult  to  conceive  how  the  substitution  of  a  magistrate  for 
twelve  jurymen  can  alter  the  nature  of  the  evidence  to  prove  the 
same  offence. 

{j)  Slight  proof  of  qualification  is  usually  sufficient ;  proof  of 
deeds  of  lease  and  release  to  the  defendant's  father,  coupled  with 
proof  of  possession,  was  held  to  be  sufficient  evidence,  although  the 
defendant  had  paid  one  penalty  into  sourt.  Smith  v.  Jefferies,  9 
Price,  757. 

(t)  R,  V.  Clarke,  8  T.  R.  220. 
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« 

FAftT       tlie  noanor  (i),  and  diow  that  he  i«  *  the  laid  of  saeb  mftr 
iv«         nor  (/).    Where  the  defendant  proved  a  deputatioii  to  kill 
game  for  the  uae  of  the  lord  of  the  manor,  it  was  held,  thai 


manor. 


Qualification    it  might  be  presumed  that  the  game  which  he  killed  was 

as  game-        inteiuded  for  the  tise  of  the  lord,  there  being  no  evidence  to 

^^•'-  the  contrary  (m). 

Title  ta  the  Jhe  Courts  will  not  allow  the  title  to  a  manor  to  be  triad 

in  this  form  «f  action,  although  the  parties  consent  to  do 
so  (n).  It  is  sufficient  therefore  to  show  a  colourable  title 
.  as  lord  of  a  manor,  as  by  proof  of  seisin  in  fact,  and  the 
exercise  of  manorial  rights  (o),  the  appointment  of  game* 
keepers  from  time  to  time,  the  enrolment  of  their  deputa-* 
tions  with  the  clerk  of  the  peace,  and  the  grant  of  certi- 
ficates to  such  game-keepers.  And  for  this  purpose  the 
enrolment  books  of  deputations  kept  in  the  office  of  the 
clerk  of  the  peace,  are  admissible  in  evidence,  withont  die 
production  and  proof  of  the  deputations  themseWes  {f). 
639  So  the  holding  *  of  manor  courts  (f),  and  acts  of  cutting 
down  tember  on  the  wastes  (r)  are  admissible  in  evidesee 

(k)  By  the  stat  22  &  23  Car.  IL  c.  25,  s.  2,  all  lords  of  maim9 
or  other  royalties  (not  under  the  degree  of  an  esquire)  may  by  writ- 
ing undejr  their  kandi  and  seait  authorize  one  or  more  gamekeepers* 
And  see  48  Geo.  III.  c.  93,  which  authorizes  lords  of  manors  to 
appoint  any  pers(m  to  be  a  gamekeeper,  with  power  to  kill  game, 
whether  qualified  or  not,  for  his  own  use,  or  that  of  any  other  per- 
son specified  in  the  appointment.  By  9  Ann.  c  25,  8«  1,  a  lord  of 
a  manor  cannot  appoint  more  than  one  gameke^ier  within  each 
manor. ' 

(I)  Calcrqft  V.  Gibbs,  4  T.  R.  681.  Hankins  v.  Bailey;  Hunt  v. 
GrimeSf  cited  ibid.  A  college  may  appoint  a  gamekeeper  under 
their  seal.    Spurrier  v.  f^aie,  10  East,  413. 

(m)  Smirr%€r  ▼.  VaU^  10  Ea^t,  4ia  The  defendant  had  a  deputa- 
tion unoer  New  College,  Oxfbrd,  was  a  gardener,  and  lived  in  the 
house  of  a  stranger  to  the  manor. 

(n)  mwU  y.  Grimesy  4  T.  R.  682.  n.    Cakrajt  y.  Oib6«,  find.  681. 

(o)  Ibid. 

(p)  SkrU  V.  AnireufSy  3  B.  &  A.  341.  For  the  set  of  pariiamwt 
directs  a  certificate  to  be  made  upon  a  stamp ;  and  it  is  the  duty  of 
the  offieer  to  keep  a  list  of  the  certificates  granted ;  and  as  it  is  Ihb 
duty  to  register  deputations,  the  registw  is  a  public  doeumant  mada 
by  an  authorised  ofih^r  (ibid).  And  it  seems  that  jthey  am  noi  avi* 
deBoe  merely  to  show  that  such  enrolments  were  made,  but  also  to 
.  show  that  thoee  who  ^^aused  them  to  be  made  exercised  rights  aa 
lords  of  the  manor.  Ibid,  per  Bayky,  J.  See  JRnmrwlijf  ▼.  Orpe^ 
Doug.  56 ;  if  supra.  Vol.  I.  p.  172.  ^  tequmU. 

(q)  But  a  court  is  a  matter  of  distinct  grant,  and  does  not  naees- 
sarfly  belong  to  alord  of  a  manor.    3B.  &*  A.  34fi. 

(r)  But  the  felling  of  timber  is  a  right  belonging  to  the  owner  of 
the  soil,  and  not  to  the  lord  of  the  manor.  Par  Abbott,  C.  J.  3  fr  ^ 
A.  347. 
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for  the  purpose  of  eBtablishing  the  title  to  the  manor.    Bat-      pabt 
it  is  DO  defence  that  the  defendant  acted  as  game-keeper        iv. 
under  a  bona  fide  belief  that  his  principal  was  really  en-  ,, 

titled  to  the  manor,  there  being  no  ffround  for  the  claim  {s),  Qualification 
And  evidence  of  the  real  title  to  ue  manor  is  admissible,  j^'  s&ra«* 
in  order  to  negative  the  evidence  of  a  colourable  title  (t)  Titte/* 
and,  as  is  said^  to  show  that  the  claimant  knew  that  he  had 
no  real  title  (u) ;  ahd  for  this  purpose  it  is  competent  to 
the  plaintiff  to  show,  by  the  enrolment  book  of  the  deputa- 
tions, kept  in  the  office  of  the  deputy  clerk  of  the  peace, 
that  manorial  rights  had  been  long  exercised  bv  the  par- 
ty, and  his  ancestors,  who  were  legally  entitled  to  the 
manor  lu). 

The  Doundaries  of  jpi  manor  cannot  be  tried  in  this  form 
of  action  [x). 

4thly.     Within  due  <tme. — ^That  is,  within  six  months,  in  Witfaindua 
the  c^se  of  an  action  (j^),  and  within  three  months  *  in  the  «°?^ 
case  of  a  conviotion  (z).    It  is  sufficient  in  the  former  case  comwence- 
to  prove  the  issuing  of  process  in  that  action  within  the  six  mtnt  of  the 
months  (a),  but  in  the  latter  case  the  conviction  itself  must  action, 
take  place  within  the  three  months  (&). 

The  Stat.  9  Ann.  c.  25,  s.  2,  enacts,  that  if  any  hare,  &c.  Exponng  to. 
shall  be  found  in  the  possession  of  any  person  not  qualified      ' 
in  his  own  right  to  kill  game,  or  being  entitled  thereto  un- 
der some  person  so  qualified,  the  same  shall  be  taken  to  be 
an  exposing  to  sale  (c).    But  still  a  mere  possession  of 

Same  by  an  unqualined  person  may  be  explained  by  evi- 
ence  to  be  a  lawfiil  possession,  for  otherwise  no  case  could 

(a)  Calerajf  v.  Gtbha,  4  T.  R.  681.  5  T  K.  19.  Mr.  Roebuck  had 
purchased  mm  the  plaintiff  (lord  of  the  manor  of  Northfleet)  an 
estate  caUed  Ingress,  fyinff  within  the  manor,  and  it  had  been  agreed 
that  Mr.  Roebuck  should  have  the  deputation,  and  two  certificates 
had  been  granted  to  the  defendant  as  the  gamekeeper  of  Mr. 
Roebuck. 

(t)  Hunt  V.  Andrews,  3  B.  &  A.  341. 

(u)  Ibid. 

(x)  It  appeared  that  the  defendant,  as  gamekeeper  to  Sir  R. 
Hoare,  of  his  manor  of  Brixton,  had  constantly  shot  over  the  place 
where  the  pheasant  was  killed.  No  evidence  having  been  pven  to 
show  that  ue  place  was  out  of  the  manor,  Buller,  J.  nonsuited  the 
plaintiff,  saying  that  he  would  not  in  such  an  action  try  the  boun- 
daries of  a  manw.    Hankina  v.  Bailey,  4  T.  R.  681,  in  the  note. 

(y)  Supra,  624. 

(z)  By  5  Ann.  c.  14. 

(a)  As  to  the  proof,  see  Hundred. — lAmxtation — THme. 

(h)  jR.  ▼.  ToUey,  3  East,  467. 

(c)  Within  the  atat.  5  Ann.  c.  14,  and  9  Ann.  c.  25,  s.  1. 
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644  GOODS  SOLD  AND  DELIVERED. 

^ABT       dant  means  to  deny  the  goodness  or  value  of  the  work 
rr.         or  materials,  it  is  usual  and  proper  to  give  notice  *  of 
his  intention  to  the  plaintiff.     Where,  however,  the  plain- 


*  645  ^^  declares  on  a  ^tuintum  meruit^  and  there  bas  been  no 

Nodce  of  dis-  Stipulation  as  to  price,  such  notice  is  clearly  unnecessary  ; 
putiDg  the  the  defence  can  be  no  surprize  upon  him,  since  he  must 
^*  "**  come  prepared  to  show  the  value  of  the  work  done  (o). 

Where  a  paiticalar  price  has  been  agreed  for,  the  plaintiff 
may  have  greater  reason  to  complainof  surprize  if  evidence 
of  this  kind  be  insisted  upon,  for  otherwise  he  mav  not  be 
prepared  to  prove  more  than  the  agreement  and  the  waik 
done,  and  therefore  such  notice  should  be  given  (p). 
In  eaia  of  war-  Where  the  article  of  sale  is  warranted^  it  seems  that  the 
r«nty«  Vendee  is  entitled  to  prove  the  inferiority,  and  the  breach 

of  the  warrantv,  in  diminution  of  the  damages,  although  a 
specific  price  has  been  agreed  for,  and  although  he  has  not 
rescinded  the  contract  in  toto^  as  he  might  have  done,  by 
returning  the  article.  This  is  not  open  to  the  objeoUon,  • 
that  the  defendant  ought  to  have  rescinded  the  contract  tit 
toto,  for  from  the  very  nature  of  the  contract  of  warranty 
he  has  a  right  to  keep  the  goods,  and  recover  damages  for 
the  breach  of  warranty  (q) ;  he  may  either  rek^ind  the  con- 
tract altogether,  by.  returning  the  goods,  provided  he  return 
them  as  soon  as  the  breach  is  discovered,  and  whilst  they 
remain  in  the  same  state  (r),  and  within  a  reasonable 

price  of  pans,  to  be  made  for  the  purpose  of  the  defendant's  manu- 
factorv,  of  the  best  materials,  at  a  stipulated  price,  Bayiey,  J.  held 
that  if  the  defendants,  af\er  givin^ihem  a  reasonable  triaJ,  found 
them  insufficient  for  the  purposes  for  which  they  were  intended, 
and  gave  notice  to  that  effect  to  the  plaintiff,  he  was  bound  to  take 
them  away,  and  they  remained  at  his  risk ;  but  that  if  no  notice  was 
given,  but  the  defendants  retained  the  pans,  they  were  liable  to  pay 
as  much  as  the  materials  were  worth.  [See  Sweit  v.  ColgaU  if  aJL 
20  Johns.  196.] 

(o)  BttsUn  V.  Butter^  7  East,  479.  And  that  used  to  be  the  prac- 
tice in  Mr.  J.  Buller's  time.    Per  Ld.  EUenborough.    Ibid. 

(P)  Ibid. 

Iq)  htfra^  646,  note  (t). 

(r)  In  the  case  of  CurUs  v.  Haftna^j  3  Ero.  C.  83,  Ld.  Ellen* 
borough  said,  **  I  take  it  to  be  clear  law,  that  if  a  person  purchases 
a  horse,  which  is  warranted,  and  which  aflerwards  turns  put  to  have 
been  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse,  and  bring  an  action  on  the  warranty,  in  which 
case  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse,  and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty,  or  he  may  return  the  horse,  and  bring  an 
action  to  recover  the  full  money  paid ;  but  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  the  horse  shall  be  returned  to  him 
in  the  same  state  as  when  sold,  and  not  by  any  means  diminished  in 
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^  time  (s)f  and  refuse  to  pay  the  price,  or  recover  it  in  fabt 

case  it  has  been  paid,  or  he  may  retain  the  goods,  and  re-  iv. 
cover  the  diiTi^nce  between  the  real  value  wd  their  value 


as  warranted  (t) ;  and  therefore  it  is  just,  as  well  as  con-  in  cmo  of  a 
venient,  that  he  should  be  permitted  to  prove  the  breach  '^^"•"^y- 
of  warranty   in  the  first  instance,  in  diminution  of  da- 
mages (u). 

^But  although  in  the  case  of  an  express  warranty,  proof  *  647 
of  notice  to  the  plaintiff  of  the  breach  of  warranty  is  unne-  Notice  in  cue 
cessary,  yet  the  omission  to  give  notice  willfumisn  a  strong  o^^*"*"^* 
presumption  against  the  buyer,  that  the  horse  or  other  ar- 
ticle had  not  at  the  time  of  sale  the  defect  complained 
of,  and  will  make  the  proof  on  his  part  much  more  diffi- 

« 

value ;  for  if  a  person  keeps  a  warranted  article  for  any  length  of 
time  after  discovering  its  defects,  and  when  he  returns  it  it  is  in  a 
worse  state  than  it  would  have  been  if  returned  immediately  after 
such  discovery,  I  think  the  party  can  have  no  defence  to  an  action 
for  the  price  of  the  article,  on  the  ground  of  non-compliance  with 
the  warranty,  but  must  be  left  to  his  action  on  the  warranty  to  re- 
cover the  difference.''  See  also  Qrimaldi  v.  WhiU^  4  Esp.  C.  95, 
and  Hunt  v.  Silkf  5  East,  452,  where  Ld.  EUenborough  observed, 
^\  that  where  a  contract  is  to  be  rescinded  at  all,  it  must  be  rescind- 
ed in  totOf    nd  the  parties  placed  in  statu  quo. — (1) 

(8)  Per  Duller,  J.  Dr,  Compton'a  case,  cited,  1  T.  R.  136. 

(t)  Fielder  v.  Starkinj  1  H.  B.  17.  Dr,  Comptan^s  case,  cited  by 
Buller,  J.  1  T.  R.  136.  Buchanan  v.  Pamshaw,  8  T.  R.  745.  There 
the  horse  was  warranted  sound,  and  six  years  old,  and  by  the  con- 
ditions of  sa|e  was  to  be  deemed  sound  if  not  returned  within  two 
days ;  the  buyer,  ten  days  after  the  sale,  discovered  that  he  was 
twelve  years  old,  and  offered  to  return  him,  but  the  seller  refused 
to  take  him,  and  the  buyer  sold  him,  and  recovered  on  the  war- 
ranty. 

(w)  In  Cormack  v.  Gitfw,  (cited  in  Basten  v.  BuUerj  7  East,  480),  in 
an  action  for  the  value  of  a  quantity  of  seeds  sold  under  a  warranty, 
Buller,  J.  held  that  the  defendant  was  not  at  liberty  to  show  that  the 
seeds  were  not  of  the  sort  agreed  for,  and  that  the  plaintiff  was  en- 
titled to  recover  the  whole  price  agreed  for ;  but  upon  a  cross-action 
brought,  Ld.  Kenyon  intimated  that  the  non-compliance  with  the 
warranty  ought  to  have  been  received  in  the  ^rmer  action  in  re* 
duction  of  damages,  or  to  show  that  the  seedfii  were  of  no  valuer 
Where  the  plaintiff  sold  a  horse  to  the  defendant  for  twelve  guineas, 
which  he  warranted  sound,  and  paid  three  guineas,  and  in  fact  the 
horse  was  unsound,  and  not  worth  more  than  il.  lOt.,  Ld.  Kenyon 
nonsuited  the  plaintiff.  King  v.  Boston^  Middlesex  Sitt  siler 
Easter,  1789. 


(1)  [In  Conner  v.  Henderson^  15  Mass.  Rep.  319,  it  was  held  that 
a  purcnaser,  who  is  entitled  to  rescind  a  contract,  must  place  the 
vendor  in  statu  quo,  in  order  to  reclaim  the  consideration  paid :  He 
must  return  the  article  sold,  if  it  be  of  any  value,  however  insignifi- 
cant the  value  may  be.]« 


^7  GOODS  SOLD  AND  DEUTERED. 

PABT       cuh  (a?)*    In  a  late  case  Lord  Ellenborou^  observed,  that 

IV.         where  an  objection  is  made  to  an  article  of  sale,  commcm 

...............  justice  and  honesty  require  that  it  should  bnretumed  at  the 

Notice  ifi  caM  earliest  period,  and  before  the  commodity  has  been  so 
of  wuraotj.    changed  as  to  render  it  impossible  to  ascertain  by  proper 

tests  whether  it  is  of  the  quality  contracted  for  (yV 
'"  wTii*^  Where  several  articles  are  ordered  from  a  traoesn^  at 

par  «  Ttiy.  ^  game  time,  but  at  distinct  prices,  the  buyer  may  consider 
the  whole  as  one  entire  contract,  and  refuse  to  receive  part 
without  the  rest,  (1)  but  if  he  receive  part,  he  is  precluded 
from  this  objection,  and  must  pay  for  as  much  ads  is  furnish- 
ed, according  to  the  contract  (z). 
ni^sMity.  According  to  the  general  principle  of  law  (a),  where 

*  648  *  the  sale  is  in  its  own  nature  illegal,  and  prohioited,  or 
the  thing  be  sold  with  an  immediate  view  to  an  illegal  apr 
plication,  no  action  can  be  maintained.  Consequently  the 
action  is  not  maintainable  for  the  price  of  libellous,  ob- 
scene, or  inmioral  prints  (&) ;  for  articles  of  dress,  sold  for 
the  express  purpose  of  prostitution  (c) ;  or  to  be  paid  for 
out  of  the  wages  of  prostitution  {d) ;  for  drugs,  sold  by  a 
druggist  to  a  brewer,  knowing  that  they  were  to  be  used 
in  3^  brewery  (e) ;  for  goods  sold  abroad,  packed  up  in 'a 


IH. 


(x)  See  Ld.  Loughborough's  observauons  in  Fiddtr  v.  SXarfcm« 
B.  19.  This  was  an  action  on  a  warranty  of  a  mare ;  the  plaiii- 
tiffhad  kept  her  three  months  after  the  discovery  of  her  unsound- 
ness, and  physicked  her,  and  then  sold  her. 

(y)  Hopkins  y.  wj^ppiefty,  J  Starkie's  C.  477 ;  which  was  an  actiim 
for  a  quantity  of  banlla,  warranted  to  be  of  the  best  quality.  The 
defendants,  after  discoTering  that  it  wanted  half  its  proper  strength, 
went  on  to  use  it  till  the  whole  had  been  consumed  in  eight  succes- 
sive boilings  of  soap,  without  giving  any  notice.  The  plaintiff  re- 
covered their  whole  demand. 

(z)  Champion  v.  SkoH^  1  Camp.  53.  Having  received  part,  the 
delivery  of  the  remainder  is  not  a  condition  precedent  to  the  pay- 
ment of  another  portion  which  is  delivered.  See  Boon  v.  JS^vre, 
lH.Bw  27^11. 

(a)  Suprtif  87. 

(h)  Forts  V.  JohMSi  4  Esp.  C.  97. 

(c)  Bowry  v.  BenneU^  1  Camp.  348.     ^ 

(d)  The  mere  circumstance  of  the  plaintifPs  knowled^  that  the 
deifendant  was  a  prostitute,  is  not  sufficient  to  bar  the  action,  unless 
he  was  to  be  paid  out  of  the  profits  of  prostitution,  or  the  clothes 
were  furnished  with  a  view  to  prostitution.  Bsmy  v.  Bemwlt,  1 
Camp.  348. 

(e)  Lmigbm  v.  Ihighes,  IM.&lB.  593.  This  was  after  the  43d 
Geo.  in.  c.  38,  and  before  51  Geo.  III.  c.  87. 

(1)  [Brtiee  ▼•  Peonon,  3  Johns.  534.  ace] 
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particular  manner  for  b^ing  smuggled  into  this  countrvi       part 
and  with  a  knowledge  that  they  were  to  be  so  smuggled  {f) ;         it. 
or  for  bricks  sold  and  delivered'  under  the  statutable  size, 


without  the  knowledge  of  the  buyer  {g).  illegality. 

Gbant.     See  tit.  Deed, — Presumption. 

GUARANTT. 

In  an  action  brought  upon  a  guaranty,  unless  the  instru-  PnK>f  oi  the 
ment  given  in  evidence  as  such,  purport  to  be  an  absolute  8"*J^"*y» 
and  conclusive  engagement,  the  plaintiff  must  show  that  he 

fave  notice  to  the  defendant  t^at  he  accepted  *  it  as  such  {h\.  *  649 
roof  of  a  mere  offer  or  proposal  to  guarantee  is  not  sum- 
cient ; .  the  plaintiff  must  also  show  that  he  has  complied 
with  Uie  condition  of  the  guaranty,  if  it  be  conditional,  for 

(f)  WaymeUy.  Reed,  5T.Ii.  5199.  See  Biggs  y.  Latorence,  ST.  R. 
454.  Cliigas  V.  Penaluna,  4  T.  R.  466.  Sm6k,  oZtier,  where  the 
goods  are  sold  abroad  by  a  foreigner,  who  merely  delivers  the 
goods  there,  without  doing  any  act  towards  the  smuggling,  al- 
though he  knew  that  they  were  to  be  smuggled.  Holman  v.  John- 
son,  Cowp.  341. 

(g)  Law  y.  Hodgson,  11  East,  300.    [2  Camp.  147.  S.  C] 

(h)  Mac  loer  v.  Richardson,  1  M.  &  S.  557 ;  where  the  defendant 
wrote  to  the  plaintiflf  thus :  ^  I  understand  that  A.  has  given  you  au 
order  for  rigging ;  I  can  assure  you  that  you  will  be  safe  in  crediting 
him,  indeed,  I  have  no  objection  to  guarantee  you  against  any  loss 
from  giving  him  tins  credit."  Held,  that  with6ut  notice,  &c.  this 
did  not  amount  to  a  guaranty.  See  also  Symmons  v.  fFani,  2  Star- 
Ide's  C.  371.     Gaunt  y.  HiU,  1  Starkie's  C.  10. 

The  construction  of  a  guaranty  is  of  course  a  question  of  law ; 
but  it  may  be  observed  that  the  rule  is,  that  the  words  are  to  be 
taken  as  strongly  against  the  party  giving  the  guaranty  as  their  sense 
will  admit  [Mason  v.  Pritchard,  12  &ast,  227).  A  guaranty  for  any 
goods  which  the  plaintiff  "  hath  or  may  supply  to  W.  P.  to  the 
amount  of  100^'*  is  a  continuing  guaranty,  and  extends  to  any  goods 
supplied,  till  the  credit  be  recalled,  although  goods  exceeding  100^. 
in  value  have  b^n  supplied.  [But  see  MdviUe  fyal.  v.  Hoyden,  3 
B.  &  A.  593,  where  Best,  J.  says  <*  the  case  of  Mason  v.  Prttchard 
we&t  as  far  as  possible.'*] 

Wit  Wespect  to  the  construction  of  guaranties  and  conditions,  as 
to  thcBr  extent  in  point  of  time  and  amount,  see  Livenool  Waier 
Works  Company  v.  Mdnson,  6  East,  507.  Wardens  of  St.  Saviour, 
Souihufark  v.  Bostock,  2  N.  R.  175.  Hassell  v.  Long,  2  M.  &  a  363. 
[Sturges  if  al.  v.  Rohbins,  7  Mass.  Rep.  301.  Duvti  v.  Traskj  12  ib. 
154.  ClarVs  Ex^ors.  v..  Carrington,  7  Cranch,  300.  Lanusse  v. 
Barker,  3  Wheat.  101.  RusseU  v.  Clark*s  Ex'ors,  7  Cranch,  69. 
Chrani  v.  Msylor,  4  Cranch,  224.  Lawrason  v.  Masot,  3  Cranch, 
492.  Cremer  v.  Higginson  if  al.  1  Mason's  Rep.  323.  Rogers  v. 
Warner,  8  Johns.  119.  Meade  y.  M'DoweU,  5  Binney,  195.  Clarke 
T.  Russel,  3  Dallas,  415.  Mr.  Wheaton^s  note  to  Lanusse  v.  Barker, 
9<6t  sup.] 
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e49  QUARAM^. 

FABT      inch  a  clwB  being  against  a  Borety,  10  rtneUtsmi/wy  (t).  (1) 
IT.        If  the  guaranty  import  that  eighteen  months  credit  was  to 
■  be  given  to  the  Tendee,  it  is  not  sufficient  to  show  that 

Proof  of  the     twelve  months  credit  was  given,  although' six  more  have 
cuarftnty.        sincQ  elap$ed  (k).    Where  the  defendant  had  guaranteed 
the  plaintiff  aigainst  loss,  in  case  his,  the  defendant's,  son, 
became  bankrupt,  in  order  to  prove  the  allegation  that 
he  had  become  bankrupt,  it  was  neld  that  the  [uaintiff  was 
bound  to  prove  that  a  commission  had  been  actually  sued 
out  against  him  (l).    Upon  a  contract  to  guarantee  a  bill 
*  650  of  exchange  for  a  given  sum,  the  guarantee  *  is  not  liable 
even  to  that  amount,  if  a  bill  be  given  for  a  larger  sum  (m). 
Proof  of  Mtico.      In  an  action  upon  a  guaranty  of  the  price  of  goods  to  m 
paid  by  a  bill,  the  notice  of  the  non-payment  of  the  bill 
must  be  given  both  to  the  drawer  and  guarantee,  unless 
both  drawer  and  acceptor  are  bankrupts  when  the  bill  be- 
comes due  (n) ;  but  where  A.  became  bound  to  fi.  for  the 

(i)  Per  Ld.  Ellenborough,  C.  J.  Baean  v*  Cfutnegy  1  Stailde's  C. 
193. 

(k)  Ibid. 

f/;  Btctteley  V.  Lor«2, 3  Starkie's  C.  40a 

(m)  PkOiptv.JSMi^.UTamuTM.    iS^M,p.2S8. 

fn)  Ibid.  But  where  the  defendant  who  fuaranteed  the  praBtnt 
of  the  bill,  had  notice  of  the  insolvency  of  the  principal  before  tae  bill 

(1)  [Btekman  v.  Boie,  17  Johns.  134.  S.  P.  It  is  the  duty  of  a 
party  who  gives  credit  to  another,  on  the  responmbilirf  or  under* 
taking  of  a  third  person,  immediately  to  give  notice  to  the  latter  of 
the  extent  of  his  engagements.  Rusidl  v.  CUtrk^M  Ea^vn^  7  Cranch, 
€9.  And  if  notice  w  not  given  within  a  reasonable  time,  he  is  dl^ 
eharged  from  all  liability.  Cnmtr  v.  Wfi^mon  9f  aL\  Mason's 
Sep.  333.  JRuMett  v.  FeHktns,  ibid.  371.  ^e  also  Sk^Mt  v.  Low, 
16  Johns.  07.  Where  A.  wrote  thus  to  B^ — **  Should  you  be  diapoe^ 
ed  to  furnish  my  brother  with  such  goods  as  he  may  caU  for,  nooi 
dOO  to  500  dollars  worth,  I  will  hold  myself  accountable  for  the  payv 
meat,  should  he  not  pay  you  as  he  shall  agree  ;^^t  was  held  that 
E.  could  not  recover  without  proving  notice  to  A.  of  the  acceptance 
of  the  proposidon,  the  amount  of  credit  given  under  it,  the  time'aad 
term  of  payment,  dtc.    Jtogietye  v.  BaUev^  3  Conn.  Rep.  43^ 

A  guaranty  of  the  notes  of  A«  cannot  be  applied  as  a  gumnty  of 
the  notes  of  A.  ^  B.  Rusidl  v.  Perltiis,  ubt  si^.  S.  P.  PensMr  v. 
fFaUon^  16- Johns.  100.  A  letter  of  credit  addressed  by  mistake  to 
John  &  JbMpA  A.,  and  delivered  to  John  i^Jetttmdk  A.  will  not  sup- 
port an  action  by  the  latter  for  goods  furnished  by  them  to  the  bearer 
on  the  faith  of  the  letter  of  credit.  €hrani  v.  JVbvior,  4  Gnmch,  334. 
Jf  A.  address  a  letter  of  credit  to  B.  in  favor  ocfC,  and  B.  deliver 
part  of  the  goods  himself  and  procure  other  peraons  to  deHver  the 
residue ;  A.  is  responsible  only  for  the  goods  ddivered  by  B.— the 
interest  in  such  letter  not  being  assignable.  MbIMu  v.  Bmgf^mih 
4  Johns,  476.    S.  P.  fFaUh  v.  BaUie,  10  ib.  180.} 
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honesty  of  C.  who  embezzled  money,  it  was  h^ld  that  B.       part 
might  maintain  an  action  on  the  guaranty,  although  three        iy. 
years  had  elapsed  without  any  notice  haying  been  given  by  i. 

B.  to  A.  {o)j  and  although  B.  had  eiven  credit  to  U.  jfbr  the  Proof  of  notic«. 
amount,  the  Jury  finding  that  B.  liad  not  waved  the  sua- 
ranty  (p).  It  is  to  be  dbserved,  that  this  case  differs  nx>m 
thai  where  a  bill  of  exchange  is  given,  the  defendant  being 
bound  not  merely  to  pay  the  money,  in  case  C.  did  notpav 
it,  but  being  bound  absolutely  to  pay  the  deficiency  (aj* 
It  has  been  held  in  equity,  that  it  an  obligee  enlarge  the 
time  of  payment  to  a  principal  he  thereby  discharges  the 
surety,  (r),  but  this  is  no  defence  at  law  {$). 

*A  guarantee  on  the  sale  of  ffoods,  who  has  paid  the  *Q^i 
amount  after  the  bankruptcy  of  £e  vendee,  who  had  ac- 
cepted a  bill  for  the  amount,  need  not  prove  any  demand 
on  the  ii&ndee  as  acceptor  of  the  bill  previous  to  the  pay- 
ment by  him  as  guarantee,  for  the  action  is  not  on  the  bill 
itself,  and  the  insolvency  of  the  vendee  is  a,  prima  facie  war- 
rant to  the  guarantee  to  pay  the  money  previous  to  a  de- 
mand by  the  vendor  who  neld  the  bill.  (t). 

became  due,  and  that  the  plaintiff  would  look  to  him  for  payment,  it 
was  held  to  be  annecessanr  to  present  the  bill,  or  give  notice  of  dkh 
honour.    Hdlnwff  r.  Wtlkin$j  IB.  S^C.  10;  aoBAmuardr.  Ba9$€9f 


(6)  PmI  v.  TaUoek^  1 B.  &  P.  419.    JBot  note,  that  «if.  was 

2ttakited  with  the  fiust  from  another.soQrce.    The  Jury  found  that 
h  had  not  waved  the  guaranty.  ^ 

(P)  Ibid. 

(q)  Ibid,  per  Heath,  J. 

(r)  Rus  V.  Berringianj  2  Ves.  jon.  544.    10  East,  40.     8ea 

Sutity.  I 

{$)  Trent Mwjgaiion  Cte|Mi»iy  v.  J%»iey,  10 East, 34.  Wheretha 
bond  was  conditioned  that  tbe  principal  obligor  should  aceount 
and  pay  over  from  time  to  time  ail  such  tolls  as  ne  should  coUect  for 
tiie  obhgees.  The  obligees  had  been  guilty  of  laches  in  not  exam- 
ining tMir  accounts  for  eight  or  nine  years,  and  in  not  calling  on 
the  principal  so  soon  as  they  might  have  done.  See  also  Mut9  v. 
RniUs^  14  East,  510 ;  where  it  was  held  that  a  bond  for  the  col* 
lection  and  payment  over  of  public  duties  ought  be  put  in  force 
against  one  of  the  sureties,  although  he  was  not  apprized  of  the  de- 
fault of  the  principal  collector  in  not  psying  over  the  duties,  nor 
called  on  to  mdemnify  until  af^er  the  dismissal  of  the  principal  from 
his  office.    And  see  OxUy  v.  Young,  2  H.  B.  6ia 

(0  fFdrringUnt  v.  JVirftor,  8  East,  942.    6  Esp.  C.  89. 


/ 
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PART 

IT.  Habeas-Corpus.     See  Sheriff. 


Hand-Writing. 

Proof  of  band-      The  rules  which  relate  to  the  proof  of.  hand-writing  are» 
writmg.  i^Q^  gQ  ^^|]  gettled  in  practice,  upon  grounds,  as  it  seems, 

of  general  convenience,  notwithstanding  the  doubts  which 
formerly  prevailed  upon  this  subject,  and  which  are  still 
entertained  as  a  matter  of  theory  and  speculation,  as  to 
render  very  few  observations  necessary  in  this  place.  The 
best  evidenfce  to  prove  the  hand-writing  in  question  is  that 
of  a  witness  who  actually  saw  the  party  write  it,  such  di- 
rect evidence  can,  however,  seldom  be  procured.  And,  in 
general,  to  prove  the  hand-writing  of  a  person  any  witness 
may  be  called,  who  has,  by  sufficient  means,  acquiiM  such 
a  knowledge  of  the  general  character  of  the  hand-writing  of 
Belief.  the  party  as  will  enable  him  to  swear,  to  his  beliefs  that  the 

hand-writing  in  question  is  the  hand-writing  of  that  per- 
son (u). 
*  662  This  knowledge  of  the  general  character  of  the  *  party's 
hand- writing  may  have  been  acquired  from  having  seen 
him  write,  although  but  once  (a:?),  or  if  the  witness  has 
never  seen  him  write,  it  is  sufficient  if  he  has  obtained  a 
knowledge  of  the  character  of  the  hand-writing  from  a  cor- 
respondence with  the  party  upon  matters  of  business,  or 
from  any  oiber  transactions  between  them,  as  from  having 
paid  bills  of  exchange  according  to  his  written  directions, 
and  for  which  he  afterwards  accounted.  And  when  let* 
ters  are  sent,  directed  to  a  particular  person  on  particular 
business,  and  an  answer  is  received  in  due  course,  a  fair  in- 
ference arises  that  the  answer  w&s  sent  by  the  person  whose 
hand-writing  it  purports  to  be  (y).  For  when  letters  are 
so  written  in  the  usual  and  ordinary  course  of  business,  it 
is  reasonable  to  presume  that  they  were  really  written  by 
the  person  by  whom  they  purport  to  have  been  written, 
and  that  they  have  not  been  fabricated  to  answer  a  par- 
ticular purpose.  In  such  case,  it  is  obviously  essential,  that 
the  identity  of  the  correspondent  whose  letters  have  been 

,  (u)B.N.F.236.    Ld. Ihrers  V.  ShirUy,F\tzg.  195.    12Viii.Ab. 

234.  pi.  9.  JR.  V.  Hensey,  1  Burr.  644.  •  [TStf&rd  v.  Knox,  2  Johns 
Cos.  211.  Jackson  v.  Fan  Duaen,  5  Johns.  144  ;  Thomases  Lessee  v. 
Horlocker,  1  Dallas,  14.  HammowPs  case^  2  Greenleaf,  33.  Com 
monwe4iUh  v.  Smith,  6  Serg.  &  Rawle,  568.  Commissunurs  qf  the 
Poor  V.  Haniony  1  Nott  &  M'Cord,  554.] 

(x)  GarreUs  v.  Alexander,  4  Esp.  C.  37. 

(y)  Per  Ld.  Kenyon,  Cary  v.  POt,  Peake's  L.  E.  105. 
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received,  with  th%  party  whose  hand-writing  is  to  be  prov-  part 

ed,  should  be  established,  either  by  the  witness  who  re-  it. 
ceived  the  letters,  or  by  other  reasonable  evidence.  (1) 


In  the  case  of  Lord  Ferrers  v.  Shirley  (z)^  where  the  Groundi  of 
issue  was  upon  the  cfxecution  of  a  deed  by  Lord  Ferrers,  a  belief, 
witness  was  called  to  prove  the  hand-writing  of  Cottington, 
a  subscribing  witness,  who  was  dead ;  he  stated  that  his 
master  had  held  an  estate  under  the  late  Lord  Ferrers,  and  ^ 
that  he  had  seen  several  letters  appearing  to  have  been 
written  by  Cottington  for  the  rent  of  the  estate ;  and  that 
his  master  had  told  him  that  they  were  the  letters  of  Cot- 
tington, Earl  Ferrers's  steward.  The  Court,  in  this  in- 
fltance,  rejected  the  witness,  because  he  could  not  prove 
the  identity  of  *  Cottington  (a) ;  but  Ld.  Raymond  said  *  653 
that  it  was  not  necessary  in  all  cases  that  the  witness  should 
have  seen  the  party  write,  to  whose  hand  he  swears ;  for 
where  there  has  been  a  iSxed  correspondence  by  letters, 
and  it  can  be  made  out  that  the  party  writing  such  letters 
is  the  same  man  that  attested  the  deed,  it  will  enable  the 
witness  to  swear  to  that  person's  hand-writing  although  he 
never  saw  him  write.    And  Page,  J.  said,  if  a  subscribing 

(z)  Pitzg.  195.  • 

(a)  Fitzg.  195. 


(1)  [The  hand-writing  of  a  party  to  a  receipt  may  be  proved  by  a 
witness  who  has  never  seen  him  wrife,  but  who,  in  the  course  of 
dealings  with  him,  has  received  his  notes  which  he  has  paid;  if 
the  witness  swears  affirmatively,  from  his  knowledge  derived  from 
these  facts,  that  he  believes  the  signature  produced  to  be  the  proper 
handrwriting  of  the  party.    Johnson  v.  Daveme,  19  Johns.  134. 

A  notary  public,  who  has  seen  much  of  the  party's  acknowledged 
writing,  though  he  has  never  seen  him'  write,  was  held  competent 
to  iprove  his  signature  as  an  attesting  witness  to  a  will.  Duncan  v. 
Beard,  2  Nott  &  M*Cord,  400. 

The  hand- writing  of  a  surveyor  to  an  ancient  survey  may  be 
proved  by  a  witness  who  has  become  acquainted  with  his  haod- 
vmriting  by  inspecting  ancient  surveys  avowedly  made  by  him. 
Jackson  v.  Murray,  Anthon's  N.  P.  77.  See  also  Taylor  v.  Cooke^ 
post,  p.  657,  note  (m). 

In  the  case  of  the  StaU  v.  AUm,  1  Ruffins's  Rep.  6,  it  was  held 
that  a  witness,  who  has  never  seen  a  person  write,  nor  received  let- 
.ters  from  him,  and  who  has  no  knowledge  of  his  hand -writing, 
but  what  he  has  derived  from  receiving  bank  notes,  in  the  course  of 
business,  purporting  to  be  signed  by  the  person,  as  the  president  of 
a  bank,  and.  reputed  to  be  genuine,  is  incompetent  to  prove  his 
hand-writing,  or  to  prove  that  a  bank  note  purporting  to  be  signed 
by  him  is  counterfeit ;  at  least  unless  the  ordinary  occupation  of  the 
witness  renders  it  probable  that  he  has  received  and  paid  large 
sums,  so  as  to  be  a  skillful  judge. 

See  Ante,  p.  585,  wxU  (h)J] 
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FAST      witBMi  to  a  deed  live  m  the  West  Ipdie&  wbote  hend-writ* 
nr.        iag  is  to  be  proved  in  England,  e  witness  here  may  swear 
to  his  hand  by  hating  seen  the  letter  of  such  person  wiitr 


Oroundt  of      ten  by  him  to  his  correspondent  in  England,  becanse,  on- 
beiiAf.  j^f  ^  special  circumstances  of  that  case,  there  is  no  otb^ 

way,  or  at  least,  the  difficulty  will  be  gireat  of  proving  the 
hand-writing  of  such  subscribing  witness.  The  Court,  in 
this  case,  rejected  the  testimony,  not  on  account  of  the 
insufficiency  of  the  evidence  to  prove  the  hand-writing  to 
be  that  of  the  person  who  had  written  the  letters  demand- 
ing rent,  but  because  the  identity  of  that  person  with  Cot* 
tington,  the  attesting  witness,  had  not  been  made  out  (&)• 

The  mere  seeing  the  superscription  of  letters  at  the  post- 
office,  purporting  to  have  been  franked  by  the  party,  is  not 
a  sufficient  foundation  for  this  kind  of  evidence  (e),  for  the 
*  654  superscription  may  have  been  *  forged.  A  witness  who 
swears  to  his  belief  of  hand-writing  must  form  his  judg- 
ment from  his  recollection  of  the  general  character  w  the 
hand-writing  of  the  party,  and  not  from  any  extrinric  or 
collateral  circumstances.  Mr.  Caldecot  was  allowed  to 
state  his  belief  that  die  hand-writing  was  not  that  c(  Mr. 
Mickle,  the  author  of  the  Lusiad,  because  he  was  a  very 
^correct  man  in  making  capital  and  small  letters  where  such 
were  required ;  and  in  the  writing  produced  that  correctness 
was  not  observed,  for  the  observation  arose  from  the  charac- 
ter of  the  hand-writing  i tself  (cf)  ( 1 ).  But  in  the  later  cs[se<of 

(h)  But  fu.  whether  there  was  not  reasonable  evidence  of  iden- 
tity. The  identity  of  the  hand-wnHng^  as  contained  in  the  letters 
and  attestation,  was  proved ;  the  question  therefore  was^  whether 
CotUngion  wrote  them. — Ld.  Ferrers  had  a  steward  named  Cot- 
tin|;ton,  who  was  dead ;  letters  had  been  written  in  hia  name,  de- 
manding rent — ^it  was  the  steward's  duty  to  demand  rent.  Sorely, 
then,  it  is  too  much  to  suppose  that  some  stranger  had  assumed  the 
name  of  Cottington,  and  acted  as  steward  in  writing  letters  demand- 
ing rent,  and  also  attested  a  deed  purporting  to  have  been  executed 
by  Lord  Ferrers,  there  being  a  person  whose  duty  it  was  so  to  de- 
mand rent,  and  no  ground  Ming  laid  ibr  suspicion  or  doubt ! 

(c)  Cory  T.  Pitif  Peake's  £t.  105.  And  see  Ld.  Ftnen  v.  SldrieWf 
Fitz.  195. 

(d)  See  Aicafto  V.  JVsh  Append,  to  Peaka's  L.  & 

(1)  [In  SmUh  V.  Ftnnety  1  Gallison,  175,  upon  a  question  whether 
an  altered  word  in  a  will  was  in  the  hand-writing  of  the  scribe  who 
drafted  it — after  witnesses,  who  were  acouainted  with  his  hand<* 
writmg,  had  testified  that  in  their  opinion  me  altered  word  was  not 
written  by  him,  and  grounded  their  opinion  mainly  on  the  maimer 
of  fbrming  a  particmar  letter,  and  tne  use  of  diNible  hyphens-— 
other  witnesses,  who  were  also  acquainted  With  his  hand- writing, 
were  allowed  to  sute,  that  certain  deeds,  wbich  they  pfoduced  to 
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'  theotta  V.  Pym  {e),  the  witness  saying  that  the  hand-writing       pab9 
was  like  the  plaintiff's,  but  that  he  did  not  think  it  was  Ids,         it. 
.  beeanse  the  plaintiff  was  too  much  a  man  of  the  world  to  .^--.«-.— . 
sign  such  an  account,  Ld.  Kenyon  held  that  the  answer  Groondt  of 
was  improper,  and  that  the  witness  ought  to  found  his  opi-  ^^^' 
men  upon  the  character  of  the  hand-writinff  only. 

Where  the  witness  had  ncTer  seen  the  defendant  (who 
was  sued  as  the  acceptor  of  a  bill  of  exchange)  write  his 
name  till  after  the  (fommencement  of  the  action,  and  then 
only  for  the  purpose  of  showing  him  the  difference  be- 
tween his  hand-writing,  and  that  of  the  acceptance  on  the 
bill,  his  testimony  was  held  to  be  inadmissible  (/). 

It  is  also  a  rule  that  evidence  by  eompariion  of  hands  is  CompariMB 
not  admissible.  By  comparison,  is  now  meant  a  comparison  ^^  ^^n^'-  * 
by  the  juocichpoBiiMH  of  two  writings,  in  order,  by  such  com- 
|Nurison,  to  ascertain  whether  both  were  written  by  the 
game  person  (g)(1)-    Here  it  may  be  observed,  that  such 
as  is  now  deemed  to  be  receivable  and  legal  eyi- 


<t)Ibi4. 

(/)  1  Bsp.C.  14, 15.    Fide,  4  Esp.  C.  117. 

fg)  BiroMard  v.  IFoodlky,  Peake's  C.  21.  n.  Magahenen  v.  l^fcoyfer, 
edn's C.  90.  Sbmig§rr.8emkjlEBp.C.14.  OoodiiiUY.  Brahamy 


4T.R.497. 


«^ 


the  jury,  were  the  band-writtnc  of  the  scribe,  and  ooDteined  the 
peculiarity  as  to  the  particuhir  letter  and  the  hyphens  obeenrablein 
the  will,  and  that  thejr  had  frequently  known  him  to  write  in  this 
manner.  **  This,''  said  the  court,  ^  is  not  a  mere  comparison  of 
bands.  The  witnesses  swear  as  to  facts  and  peci^arities  of  hand- 
writiDjr,  and  'produee  the  best  possible  proof  of  their  owb  aceii- 
facy.T 

(1)  [In  Massachusetts  and  Maine  comparison  of  hands  has,  by 
lonff  and  invariable  usa|e,  become  competent  evidence.  Homer  ▼. 
WaUUj  11  Mass.  Rep.  809.    BammMd^i  can,  9  Oreenleaf,  33. 

Whether,  in  New  York,  papners  admitted  to  be  genuine  can  be 
delivered  to  ihtjury,  to  determine,  bycomparison,  the  genuineness 
of  the  pa|>er  in  i^uesdon — QiMsre.  TUfird  v.  Kmm,  %  Johns.  Cas. 
5M1 :  But  if  a  imlneM  have  no  prerious  knowledge  of  the  hand,  he 
cannot  be  permitted  to  decide  on  it  in  court,  from  a  comparison  of 
hands.  Hid, 

In  one  case,  (1  Esp.  C.  361)  Lord  Kenyon  allowed  the  jury  to 
examine  papers  admitted  to  be  of  the  party's  hand- writing,  and  to 
compare  them  with  the  writing  in  (question.  The  same  was  allow- 
ed in  one  reported  case  in  Ck>nnectieut  TV  SMt  v.  Brunton,  1 
Boot,  307.  8ed  vide  The  SlaU  v.  JCing,  stated  by  Mr.  Day  in  a 
note  to  Jlfa^Aerson  v.  ThmfUe^  Peake's  C.  31,  where  two  justices  of 
the  Sup.  Court  (a  third  dissenting)  rejected  evidence  of  this  kind. 
See  also  Swift's  Ev.  39,  30.  And  at  Nisi  Prius,  in  New  York»  it 
has  been  ruled,  that  after  ihe  hand-writing  of  a  party  is  in  evidence, 
fais  hand-writing  to  another  instrumeDt  may  be  proved  by  calling  a 
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:^AB.T       dence  of  hand-writing,  as  *  distinct  from  evidence  by  com* 

IV*  parison  of  hands,  seems  formerly  to  have  been  considered 

— -— «—  as  evidence  by  comparison  of  hands,  and  as  inadmissible, 

CompsiiflOD  of  at  least  in  criminal  ccuies.     In  the  case  of  Algernon  Sid- 

hAQds.  jjgy  ^^^^  ^^Q  Qf  |.[j^  witnesses  who  swcm^  to  their  belief  of 

his  hand-writing  had  seen  him  write,  and  the  third  had  paid 
bills  purporting  to  have  been  indorsed  by  the  defendant. 
Yet  the  prisoner  in  his  defence  insisted  that  nothing  but 
comparison  of  hand-writing  had  been^ffered  in  evidence 
a^amst  him.  And  the  statute  reversing  his  attainder,  re-; 
cites  that  there  had  not  been  sufficient  le^al  evidence  of 
any  treasons  committed  by  him, « there  being  produced  a 
paper  found  in  his  closet,  supposed  to  be  his  hand-writing, 
but  which  was  not  proved  by  any  one  witness  to  have  beetn 
written  by  him,  but  that  the  Jury  were  directed  to  believe 
it  by  comparing  it  with  other  writings  of  his.  And  in  the 
case  of  the  seven  Bishops  (i),  evidence  by  the  witnesses, 
who  swore  to  their  belief  of  the  defendants  hand-writing 
from  having  seen  other  letters  which  had  been  written  by 
them,  was  also  termed  evidence  by  comparison  of  hands, 
and  the  Court  was  divided  upon  the  question,  whether  the 
evidence  was  sufficient.  It  appears,  however,  that  at  that 
time  it  was  the  common  practice  to  receive  such  evidence 
in  civil  cases.  Powell,  J.  in  the  same  case  observes,  '^  In 
civil  actions,  a  slender  proof  is  sufficient  to  make  out  a 
man's  hand,  as  by  a  letter  to.  a  tradesman,  or  a  correspond- 

(k)  3  St.  Tr.  802,  35  Car.  II. 
(i)  4  Jac.  II,  4  St.  Tr.  338. 

witness  to  compare  it  with  that  to  be  proved,  ai^d  to  state  his  infe-^ 
reace  to  the  jur^.    Rogersi'  AdmY,  v.  SlutUr^  Anthon's  N.  P.  79. 

The  Circuit  Court  of  the  United  States,  sitting  in  Pennsylvania^ 
^  Jiave  decided  that  hand-writing  cannot  be  proved  by  comparison 

of  hands.  Martin  v.  Taylor^  April  1803.  U,  States  v.  Jokns^  April 
1806.  Wharton's  Digest,  245.  But  in  the  State  Court,  afler  evi- 
dence has  been  given  in  support  of  a  writing,  it  may  be  corroborat- 
ed by  comparison  with  an  acknowledged  writing  of  the  party.. 
M^Corkle  v.  Binns,  5  Binney,  349.  And  on  an  indictment  for  for- 
gery— ^specially  where  the  writing  is  found  in  the  prison^^r's  pos- 
session— comparison  of  hands  may  be  permitted.  Pennsylvania  v. 
MKee,  Addison's  Rep.  33. 

In  South  Carolina,  comparison  of  hands  is  admissible  as  a  cir- 
cumstance in  aid  of  doubtful  proof;  but  per  scy  and  without  other 
proof,  it  is  inadmissible.    Boumian  v.  Plunkett,  2  M'Cord,  518. 

In  Vermont,  comparison  of  hands  is  not  admitted,  if  there  be  a 
subscribing  witness  to  the  instrument  who  can  be  procured.  Pearl 
V.  Mien,  1  Tyler,  4. 

See  note  to  R,  v.  Caior,  at  the  end  of  the  fourth  volume  of  Mr. 
Bay's  edition  of  Espinasse's  Reports,  where  this  subject  is  elabo- 
rately treated.] 
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ent,  or  the  like,  butincriminal  matteia  such  aa  this,  if  such       pabx 
a  proof  is  allowed,  where  is  the  safety  of  your  life,  or  of        iv. 
any  man's  life  f  (A:)"  ......^_^ 

As  to  the  reason  of  the  rule,  which  excludes  a  compari-  Comparison  of 
son  byytfj^^ckposition,  it  has  been  said  that  Jurors  *  may  J^^"^** 
not  be  able  to  read,  and  are  therefore  incompetent  to  make  ^^^ 
the  comparison  (2).  This  does  not  appear  to  be  satisfacto- 
ry ;  for  if  the  Jurors  cannot  r^ad,  they  m^y  nevertheless 
receive  the  evidence  of  witnesses  who  are  able  to  make 
the  comparison.  It  has  also  been  suggested,  that  if  such 
a  comparison  were  to.  be  allowed,  an  unfair  selection  ^of 
specimens  might  be  made  for  the  purpose  of  comparison. 
This,  however,  would  be  open  to  mquirv  and  observation, 
and  scarcelv  seems  to  be  a  ffround  for  tne  total  exclusion 
of  such  evidence ;  and,  perhaps,  after  all,  the  most  satis* 
factory  reason  is,  that  if  such  comparisons  were  to  be  al* 
lowed  it  would  open  the  door  to  the  admission  of  a  great 
deal  of  collateral  evidence,  which  might  branch  out  into  a 
very  inconvenient  length.  For  in  every  case  it  would  be 
necessary  to  go  into  distinct  evid^ce,  to  prove  each  spe- 
cimen'produced  to  be  genuine,  and  even  in  support  of  a 
particular  specimen  (if  the  present  rule  were  to  oe  broken 
trough)  evidence  of  comparison  would  be  receivable  in 
order  to  establish  the  specimen,  and  so  the  evidence  mi^ht 
*bianch  out  to  an  indefuute  extent.  The  ordinary  practice 
is  seldom  attended  with  inconvenience ;  for  if  the  hand- 
writing be  not  that  of  the  party,  it  is  more  easy  for  him  to 
disprove  it  than  it  would  be  for  his  adversary  to  prove  it  in 
ease  it  were  genuine ;  for  it  must  be  within  his  ow^  pecu- 
liar knowledge  what  witnesses  have  so  intimate  an  ac- 
quaintance with  his  hand-writing  as  to  be  able  to  prove  the 
forgery  ;  but  where  it  is  genuine  his  adversary  has  the  wit- 
nesses to  seek  for.  It  cannot,  however,  be  denied,  that, 
abstractedly,  a  witness  is  more  likely  to  form  a  correct 
judgment  as  to  the  identity  of  hand-writing,  by  comparing 
it  critically  and  minutely  with  a  fair  and  genuine  specimen 
of  the  party's  hand-writing,  than  he  would  *  be  able  to  *  657 
make  by  comparing  what  he  sees  with  the  faint  impression 
made  by  having  seen  the  party  write  but  once,  and  then, 
perhaps,  under  circumstances  which  did  not  awaken  his 
attention.  * 

In  some  instances,  where  the  antiquity  of  the  writing 
makes  it  impossible  for  any  living  witness  to  swear  that  he 

(k)  4  St.  Tr.  338. 

(I)  Macpherson  v.  TkovteSf  Peake's  C.  20.    Srookbard  v.  Wood- 
ley,  lb.  in  not.    PliiU.  on  £v.  428.  , 
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PART       ever  saw  the  party  write,  comparison  of  hand-writing  with 
iv.         documents  known  to  be  in  his  hand-writing  has  been  ad- 
.— _i.—  mitted  (m). 

Comparison  of  In  the  casc  of  Goodtith  d.  Reveti  v.  Braham  (n),  a  clerk 
''d^^-^'bi^^*"  from  the  post-office,  who  had  been  employed  to  inspect 
a  missi  e.  fj^j^i^g  a^j  detect  forgeries,  was  admitted  on  a  trial  at  bar 
to  give  his  opinion,  as  a  matter  of  skill  and  judgment,  whe- 
ther a  will  was  written  in  a  natural  or  imitated  character. 
He  admitted  in  his  examination  that  he  had  never  detected 
an  imitation  of  the  hand-writing  of  an  old  person  who 
wrote  with  difficulty,  and  who  might  be  supposed  fre- 
quently to  stop ;  and  that  he  judged  principally  by  seeing 
whether  the  letters  were  what  is  called  painted,  or  passed 
over  by  the  pen  a  second  time,  which  might  happen  to  any 
person  from  a  failure  of  ink.  After  giving  it  as  his  opinion 
that  the  will  was  not  genuine,  a  paper  was  produced,  ad- 
mitted to  have  been  written  by  the  person  suspected  of 
havine  forged  the  will,  and  he  was  asked  his  opinion  whe- 
ther that  paper  and  the  will  had  been  written  by  the  same 
person,  and  the  question  was  objected  to,  but  admitted  by 
the  Court  fl).  But,  in  the  case  of  Cary  v.  Pitt  (o),  Ld. 
Kenyon  refused  to  admit  the  testimony  of  an  inspector  of 
franks  at  the  post-office,  to  prove  that  the  hand-writing  of 
the  acceptance  of  a  bill  of  exchange  purporting  to  be  the 
defendant's,  was  genuine ;  saying,  that  although  such' 
*  658  *  evidence  had  been  received  in  the  case  of  Ooodtide  d. 
Reveit  v.  Braham  [p),  yet,  that  in  his  charge  to  the  Jury  he 
had  laid  no  stress  upon  it.  And  in  the  case  of  the  King  v. 
Cafor  (y),  an  inspector  was  admitted  to  swear  that  the  li- 
bel was  written  in  a  disguised  hand,  but  he  was  not  allow- 

(m)  By  Le  Blanc,  J.    Roe  v.  RawUngs,  7  East,  282.    B.  N.  P. 
2SiS.    [  Anthon's  N.  P.  98.  note  (al^    In  order  to  authenticate  the 


signatures, ^  _  ^^ , 

presumed  that  the  signatures  are  in  their  hand- writing.    Taylor  v. 
Cooke,  8  Price,  653.     [See  Ante,  p.  652,  note  (1).] 

(n)  4  T.  R.  497. 

(0)  Peake's  L.  E.  Append.  • 
(p)  4  T.  R.  497. 

(q)  4  Esp.  C.  117. 

(1)  [In  Mbee  v.  Danielsy  Worcester  County  (Mass.)  Sept.  Term, 
1811,  Parsons,  C.  J.  admitted  skilful  witnesses,  who  had  never  seen 
the  defendant  write,  to  swear  that  the  signature  in  dispute  was  not, 
in  their  opinion,  a  natural  one,  nor  written  hy  the  same  person  who 
made  other  signatures  which  were  produced  and  acknowledged  to 
be  the  defendant's.] 


HAND-WRITING.-^HEIR.  6f)8 

ed  to  give  his  opinion  upon  a  comparison  of  the  libel  with       pabt 
another  writing,  whether  they  had  been  written  by  the  same         iv. 
person  (v).  ■ 

The  same  rules  which  apply  to  the  pr6of  of  hand-writing  Comparison  of 
in  civil,  apply  also  to  the  case  of  criminal  proceedings  (rj,  ^^^^*» 
although,  formerly,  the  rule  in  criminal  cases  was  more  ri-    ' 
gid  than  in  civil  actions  («). 

Heir. 

For  proof  of  the  fact  that  .4.  is  the  heir  at  law  of  B,  see  Proof  of  heir- 
tit?  Pcd^ec.     For  proof  of  his  title,  see  Capuhold — Eject"  ^* 
meni. — Of  his  Competency,  see  Interest. 

Where  a  plaintiff  sues  as  heir,  he  must  set  out  and  prove 
his  pedigree,  if  it  be  put  in  issue,  for  th6  fact  lies  within 
his  knowledge  ;  but  where  he  is  sued  as  heir,  he  is  charged 
generally,  and  it  is  sufficient  to  prove 'in  general  that  he  is 
heir  (0- 

*  Where  the  defendant  is  charged  generally  as  assignee 
on  a  covenant  of  his  ancestors,  which  runs  with  the  land, 
proof  that  he  is  heir  will  support  the  averment  (u). 

*In  an  action  of  covenant  for  quiet  enjoyment  under  a  *  659 
lease  by  the  defendant's  ancestor,  the  declaration  alleged 
that  the  reversion  came  to  and  vested  in  the  defendant  by 
assignment  thereof;  the  defendant  pleaded  by  his  guardi- 
an, that  the  reversion  did  not  come  to  and  vest  in  him  mo- 
do  et  forma,  fyc.  The  plaintiff  proved  that  the  estate  de- 
scended to  the  defendant,  an  infant,  as  heir  at  law  to  the 
lessor ;  and  that  a  person  had  been  employed  by  the  de- 
fendant's mother  to  receive  the  rents,  and  had  given  re- 
ceipts for  the  same  to  the  plaintiffs  as  tenants  of  her  son, 

(v)  The  opinion  of  inspectors  of  franks  at  the  post  office,  whe- 
ther a  writing  is  written  in  a  natural  or  imitated  character,  is  of 
little  weight,  and  the  Court  of  B.  R.  refused  a  new  trial  which  was 
moved  for  on  the  ground  that  such  evidence  had  been  rejected. 
Gumey  v.  Langlands,  5  B.  &  A.  330. 

(r)  Francia'8  case,  6  St.  Tr.  70.  ^Layer's  case,  Ibid.  275.  R,  v. 
Hensey,  1  Burr.  644.  Ld.  Preston's  case,  4  St.  Tr.  446.  De  la  Mot- 
«e'8  case,  Howell's  St.  Tr.  Vol.  21,  p.  810.  The  Momey  General  r. 
Le  Merchant,  B.  N.  P.  23a    jR-  v.  Cator,  4  Esp.  R.  117. 

(s)  Per  Kelyng,  C.  J.  Carres  case  ;  and  4  St.  Tr.  338. 

(t)  Denham  v.  I^henstm,  1  Salk.  355.  6  Mod.  241.  2  Will. 
Saund.  7,  pote  (4).  [See  Woodford's  heir  v.  Pendleton,  1  Hen.  & 
Mun.  303.] 

(u)  Derisky  v.  Custance,  4  T.  R.  75.  [See  Hamilton  v.  Wilson.  4 
Johns.  42.] 
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PART       and  the  Coart  of  King's  Bench  held  tfai^  the  itsue  was  su^ 
IV.         ficiently  proved  (x)  (1). 

In  an  action  against  the  heir,  on  the  bond  of  the  8nce»- 

Rtens  per  dis-  tor  (y),  the  plea  of  rien$  per  ditcent  admits  the  oblisationy 
cent.  but  It  is  incumbent  on  the  plaintiff  to  prove  assets  (2).  The 

substance  of  the  issue  is,  whether  the  defendant  md  as- 
sets, and  a  variance  as  to  the  county  is  not  material  (z) ; 
and  the  plaintiff  may  show  that  the  land  was  devised  to 
the  defendant,  provided  the  devise  does  not  alter  the  limi- 
tation, for  then,  according  to  the  general  rule,  the  heir 
*  660  takes  by  descent  (a) ;  and  *  the  charging  the  estate  with 
^  debts  and  legacies  makes  no  difference  if  the  tenure  laid 
quality  of  tfie  estate  be  not  altered  {b). 
Acseci.  The  plaintiff  must  prove  assets  according  to  the  aver- 

ment in  the  declaration ;  if  he  declare  against  the  defen* 
dant  as  heir  of  the  obligor^  he  must  prove  assets  as  the  heir 
of  the  obligor ;  for  if  it  appear  that  the  asset?  have  descend- 

{x)  Ibid.  An3  it  was  held  that  the  defendant's  infiincy  was  ndi 
available  in  that  stage  of  the  proceeding. 

(y)  This  will  not  lie  unless  the  heir  be  expressly  mentioned ; 
oltter,  of  an  executor.  Co.  Litt  2Q9,  a.  2  WUI.  Saund.  137,  b. 
TLatprence  v^  Bucknamj  3  Bibb,  23.  •  Moore  v.  FaunUeroyj  3  Mareh. 

(z)  B.  N.  P.  175.  An  aUegation  of  assets  in  the  coon^  j1  is  sa- 
clfflied  by  proof  of  assets  in  county  B,  DowhU*8  cote,  6  Rep.  47,  a. 

(a)  1  Ld  Raym.  738.  Reading  ▼.  JRcryvfon,  1  SaHc.  249.  There, 
If.  having  two  daughters,  one  of  them  had  a  son,  and  died,  and  H. 
devised  to  the  son  in  fee :  and  the  Court  agreed  to  the  rule,  that 
where  a  devise  to  an  heir  gives  the  same  estate  which  would  de- 
scend, the  devise  is  unnecessary,  and  nihU  operatwr  ;  but  they  held 
that  in  the  present  case  the  heir  must  take  by  devise,  for  there  was 
not  a  devise  to  the  heir,  ^ince  both  coparceners  made  but  one  heir. 
See  2  Will.  Saund.  7,  note  (4),  where  the  heir  takes  a  different  es- 
tate from  that  which  he  would  have  taken  by  descent,  the  disposi- 
tion by  the  will  must  prevail,  as  where  the  estate  is  devised  to  the 
heir  in  tail  (Plow.  545),  or  a  man  devises  to  his  two  daughters (Gro« 
£liz.  431) ;  but  under  the  stat  3  Will.  &  Mary,  c.  14.  die  devise 
would  be  fraudulent  against  creditors,  and  an  action  mkrht  be 
brought  against  the  devisee  a#heir  and  devisee.  2  Will.  Sannd. 
7,  note  (4).  • 

(h)  jmam  V.  Heher,  Str.  1270.    B.  N.  P.  175. 

(1)  [Equity  will  give  relief  against  the  assets  in  the  hands  of  the 
heir,  where  a  cause  of  action  arises,  on  a  covenant  of  the  ancestor, 
after  the  settlement  of  his  estate  in  the  probate  office,  and  payment 
of  the  surplus  to  the  heir  by  the  administrator.  Booth  v.  iStcnr,  5 
Day,  419.]    . 

(2)  [See  Jackmm  v.  RoseveU^  13  Johns.  97.  LtAagh  v.  Conlisie, 
ibid.  272.  FMer  v.  JToy,  2  Bibb,  434.  Pea  v.  ^^^g^oner,  3  Hayw. 
Teno.  Rep.  a    Bavrd  if  Co.  v.  Maitox,  1  Call,  257.] 
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ed  immediately  from  an  tntennediate  p«rtK>n,  the  varianee       paht 
will  be  fetal,  the  descent  ought  to  have  been  specially  stat-         it. 
ed  (c) ;  as  where  the  defendant  is  the  heir  of  the  lieir  of  the  — — — — 
obligor,  but  is  clMurged  as  his  heir  {d).     So  where  the  de-  Riens  per  dia- 
fendant  being  charged  as  the  heir  ol  B.  it  appeared  that  ^jJJ^\g^ 
JB.  died  seised,  leaving  the  defendant  his  daughter,  and 
that  his  wife  was  with  child  of  a  son,  who  was  born  alive, 
and  lived  for  an  hour,  for  the  lands  came  to  the  defendant  * 
as  heir  to  her  brother  >vho  was  last  seised  (e).     It  is  oth- 
erwise where  the  intermediate  heirs  were  not  actually 
seised^  for  there  the  defendant  takes  as  heir  of  the  person 
named  (/*).     The  defendant   under  this   issue  may  give 
*  in  evidence  an  extent  against  him,  on  a  debt  owing  by  «  gg| 
his  father  on  a  bond  to  the  king,  but  he  must  prove  the 
bond,  or  an  examined  copy  of  it  {g). 

On  issue  joined  on  the  plea  oi  riens  per  distent  ci  temps 
del  original  J  the  defendant  at  common  law  might  show  that 
he  had  aliened  the  lands  bona  fide  before  the  commence- 
ment of  the  action ;  but  the  plaintiff  might,  under  that  is- 
sue, show  that  the  lands  had  been  aliened  by  covin  (A). 

(e)  Jenk'a  case,  Cro.  Gar.  151.  Lill.  Ent.  147.  2  Will.  Saunct. 
7,  note.  A  reversion  expectant  on  an  estate-tail  is  not  assetc^  to 
charge  the  heir  upon  the  general  issue  riens  per  discent ;  but  a  re- 
version expectant  on  an  estate-tail  for  life  cannot  be  pleaded  spe- 
eiaUy  (B.  N.  P.  176.  Kdlow  v.  Roden,  Garth.  126.)  It  seems  that 
a  reversion  expectant  on  a  term,  or  lease  for  years,  cannot  be 
pleaded  in  delay  of  execution  (2  Will.  Saund.  7,  note  (4).  Buckley 
V.  Mghtingale^  1  Str.  665.  1  Lutw.  442.  Heme,  907.)  As  to 
what  shall  be  considered  as  Itesets  by  the  heir,  see  2  Will.  Saund. 
7,  note  (4). 

(d)  Ibid.     [See  Watter's  Ex'rs,  v.  EUis,  2  Munf.  88.] 

(e)  2  Roll.  Ab.  709,  pi.  62.  KeUow  v.  Itoden,  3  Mod.  256.  2  Will. 
Saund.  7,  note  (4).  # 

(f)  Thus,  A.  being  seised  in  fee,  bound  himself  and  his  heirs,  and 
having  two  sons,  B.  and  C,  limited  the  estate  to  himself  for  life,  re- 
mainder to  B»  his  eldest  son  in  tail,  reversion  to  his  own  right  heirs. 
jB.  entered  and  died,  leaving  Z>.,  a  son,  who  died  without  issue,  on 
whose  death  the  estate-tail  became  extinct,  and  the  reversion  coming 
into  possession,  descended  on  C,  .^.'s  youngest  son,  who  was  the 
heir  as  well  of  Z>.  as  of  ^. ;  held,  that  B.  and  D.  were  seised  of  the 
estate-tail  only,  and  that  C.  was  properly  charged  as  heir  to  hi^father, 
and  that  it  was-  according  to  the  well-known  rule  of  law,  sufficient 
to  charge  the  defendant  as  heir  to  him.  See  Go.  Litt.  11,  b.  15,  a. 
Garth.  126.  KeUow  v.  Roden,  3  Mod.  253.  1  Show.  244.  3  Lev. 
266.    Bro.  Descent,  14—30. 

(g)  1  Ld.  Raym.  734.    B.  N.  P.  175^ 

(h)  Even  before  the  stat  13  Eliz.  c.  5,  which,  in  this  instance,  is 
declaratory  of  the  common  Jaw.  1  Roll.  Ab.  269.  Dyer,  149. 
2  Will  Saund.  7,  note  (4).  See  also  Goock's  case,  5  Go.  60.  [See 
Hammond  v.  GaiUher,  3  Har.  &  M'Hen.  218.     IVemble  v.  Jones, 
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PART.       But  under  the  stat*  3  &  4  Will.  &  Mary,  c.  5,  s.  6,  the 

IV.         plaintiff  to  such  plea  may  reply  that  the  defendant  had 

._^-..  lands,  &c.  from  his  ancestor  before  the  original  writ  boMght, 

Riens  per  dis-  or  bill  filed,  and  that  if  upon  issue  joined  thereon  it  be 

ccBf.  found  for  the  plaintiff,  the  Jury  shall  inquire  of  the  value 

of  the  lands,  &c.  so  descended  (t),  (1)  and  they  must, 

under  this  statute,  find  the  gross,  and  not  the  annual, 

•value  (A). 

« 

*  662  *  Highway. 

An  indictment  for  the  non-repair  of  a  highway,  is,  L  either 
against  the  inhabitants  of  a  parish,  or  II.  against  the  in- 
habitants of  some  other  district  ^  or  III.  against  an  indi- 
vidual. 
Proof  against  a      I.  As  against  a  parish,  upon  the  plea  of  not  guilty,  it  is 
parish.  necessary  to  prove,  1st,  that  the  road  in  question  is  a  Idgh- 

way^  as  alleged,  within  the  parish  ;  2ndly,  that  it  is  a  fiMic 
highway;  3dly,  that  it  is  out  of  repair.  For  1st,  the  liabili- 
ty of  the  parish  to  rppair  all  public  highways  situate  within 
it  is  a  matter  of  common-law  obligation,  from  which  the 
parish  cannot  in  general  discharge  itself,  except  by  a  spe* 
cial  plea,  which  shows  that  some  other  district,  or  some  in- 
dividual, is  liable  (/),  or  under  some  special  act  of  parlia- 
ment. 
Variance.  If  the  road  be  improperly  described  in  an  indictment  or 

plea,  the  variance  will  be  fatal ;  as  where  a  highway  lead- 

2  Murpbey,  579.  Spaight  v.  fFade,  1  Car.  Law  Repos.  284.  HamU- 
ton  Y,  HayntSj  Cam.  &,  Nor.  413.  Chaff  v.  Smith's  Mm^arBf  1  Dal- 
las, 481.    Morris's  Lessee  v.  Smithy  4  ib.  119.  S.  C.  1  Yeates,  238.] 

(i)  Wben  the  plaintiff  replies  accordifg  to  tbis  statate,  he  is  not 
entitled  to  a  general  judgment,  as  he  was  at  common  law,  but  can 
recover  only  to  the  value  of  the  land  sold  as  found  by  the  Jury 
(lUdshaw  V.  Hester,  Carth.  354.  Comb.  344.  5  Mod.  119. 122).  If 
the  Jury  neglect  to  find  the  value,  the  Court  will  award  a  venire 
de  novo,  Jeffery  v.  Burrow,  10  Mod.  18, 19.  [S.  C.  Gilb.  Cas..  141. 
279.] 

(k)  Carth.  354. 

(I)  1  Vent,  90. 183. 189.  2  T.  R.  106.  No  agreement  with  others 
will  discharge  the  parish  (3  East,  86).  Where  the  inhabitants  of 
a  township,  bound  by  prescription  to  repair-  all  the  roads  within  itj 
were  expressly  exempted  by  an  act  of  parliament  from  the  repair- 
ing of  a  new  road,  it  was  held  that  the  burthen  devolyed  upon  the 
parish  at  large.    2  T.  R.  106. 


(1)  [Sed  vide  Cdkoons  v.  Purdie,  3  Call,  431,  where  a  general  ver- 
dict for  the  plaintiff  (without  finding  the  value  of  the  land)  was  sus- 
tained.! 
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ing  from  A.  to  B.  and  communicating  i^ith  C  by  means  of       part 
a  cross-ioad;  was  described  as  a  road  leading  from  A.  to  B.         iv/ 
and  froiVthence  to  C  (m).     But  it  has  been  said  to  be  un-  .._-...» 
necessary  to  state  the  termini  of  the  highway  ;  and  there-  Variance. 
fore  a  plea  of  justification  in  trespass,  stating  that  a  pub- 
lic highway  leading  from  a  public  highway  froip  A,  to 
B.  in,  through,  over  and  along  the  locus  in  mo  to  a  certain  \ 

other  highway  (leading  from  C*  to  D.)  was  neld  to  be  sup- 
ported by  proof  that  it  led  from  the  road  from  A.  to  H,  over 
the  hcu8  in  *  mo,  into  another  road  £.,  and  along  that  road  *  663  ' 

into  the  road  from  C.  to  D.  (n). 

Where  the  terminus  ad  quern  was  laid  to  be  a  public  high- 
way^ and  it  appeared  in  proof  that  it  was  a  public /bo/ti^ay, 
it  was  held  that  the  description  was  sufficient  (o).  The  ob- 
jection, that  the  description  of  the  road  in  the  indictment  is 
too  general,  and  is  applicable  to  several  other  roads,  can- 
not be  taken  upon  the  trial  under  the  plea  of  not  guilty, 
but  ought  to  be  taken  by  a  plea  in  abatement  (p). 

3dly.  That  it  is  a  public  highway. — The  proof  is  either  Proof  that  it  m 
direct  or  presumptive  ;  direct^  as  by  showing  that  the  high-  *  P"^**^^  **»6**" 
way  has  oeen  constituted  a  public  one  by  competent  au-  ^'^' 
thority,  or  presumptive^  by  evidence  of  the  use  of  a  road 
which  is  or  public  convenience,  by  the  public,  which  af- 
fords a  presumption  of  their  right  so  to  use  it  as  against  a 
private  claimant. 

The  proof  is  direct  where  the  road  is  proved  to  have  been 
made  under  some  statute  or  proceeding  by  writ  of  ad  quod 
damnum.  (1). 

By  the  dtat.  13  Geo.  Ill,  c.  78,  s.  19  (7),  where  any  high- 
way has  been  diverted  or  turned  above  twelve  montns^ 
either  from  necessary  or  other  causes,  and  new  highways, 
&c.  have  been  made  for  the  benefit  of  the  public,  and  no 
suit  or  prosecution  has  been  commenced  for  the  diverting 
or  turning  of  the  same,  the  new  highway  shall  from  thence- 

(tn)  R.  v.  Great  CanJUldy  6  Esp.  C.  136. 

(n)  Rouse  v.  Bardinj  1  H.  B.  351,  Lotighborougb,  dissent. 

^  

(0)  ABen  v.  Omtond,  8  Eas^t,  4.  But  it  was  said  that  the  descrip- 
tion might  have  been  held  to  be  insufficient  od>  special  ^emurrer. 
See  SuMiffe  v.  Greenwood,  8  Price,  535. 

(p)  R.  V.  Ink.  of  Hammersmithj  1  Starkie's  C.  357. 

(q)  This  clause  is  not  repealed  by  the  stat.  55  Geo.  III.  c.  68. 


(1)  [See  Colden  v.  7%urft«r,  2  Johns.  424.  SliUs  Sf  al.  v.  {hartis, 
4  Bay,  dS28.  Canaan  v.  Greenwoods  Turnpike  Company,  1  Conn. 
Rep.  1.  The  Pettple  v.  Lawson^  17  Johns.  277.  Commonwealth  r. 
Inhabitants  of  Charlestownj  1  Pick.  180.] 
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PART       forth  be  ti^  public  Jiighway  to  all  intents,  and  penons  lia- 
*  IT.         ble  to  the  repair  of  the  old  highway  shall  also  b^iable  to 

__^  the  repair  of  the  new  in  the  same  manner  as  oPthe  old. 

Public  high-     This  clause,  it  has  been  held,  is  retrospective  only  (r). 

way.  *  By  another  clause  of  the  same  section  {s),  provisions 

dence.  ^^''       ^^  made  for  future  diversions  of  highways,  by  two  justices 

*  664  at  special  sessions,  by  the  consent  of  the  owner  of  lands. 

It  has  been  held,  that  in  an  action  of  trespass,  oa  iusam 
taken  on  a  plea  that  the  locus  in  quo  was  a.  public  highway, 
the  legality  of  an  order  of  justices  in  ordering  the  old  high- 
way to  be  stopped  up  before  a  new  one  has  been  made  and 
put  into  a  proper  state,  might  be  questioned,  akbough  the 
order  of  justices  for  stoppmg  up  the  old  road  had  been  ap- 
pealed against  and  confirmed  at  the  sessions  (^),  and  thai 
evidence  was  admissible  to  show  that  a  new  road,  such  as 
the  act  requires,  had  not  been  made  previously  to  the  oi^ 
der  for  stopping  up  the  old  road. 

Where  a  highway  lies  in  an  open  field,  and  the  passen- 
gers are  accustomed  to  turn*  out  of  the  principal  track 
when  it  is  founderous,  these  outlets  are  port  of  the  high- 
way (u). 

Wnere  a  man  assigns  a  road  out  of  his  own  land,  be- 
cause the  highway  is  founderous,  it  does  not  become  a 
highway  till  it  be  so  found  by  writ  of  ad  quod  damnum  (x). 
Presumptive  Or  next,  The  evidence  is  presumptive,  and  presumptions 
evidence.  are  to  be  derived  from  the  termini^  and  other  circumstances 
of  the  road  itself,  and  firom  the  use  and  enjoyment  of  it  by 
the  public. 

*  665      It  is  not  essential  that  the  termini  of  the  road  should  *  be* 

.either  market-towns  or  public  roads,  provided  it  be  proved 
that  the  public  are  entitled  to  use  it,  and  that  it  has  been 
of  public  convenience.    The  public  may  have  a  right  to  a 

(r)  WaUe  v.  Smith,  8  T.  R.  133. 

(s)  This  has  been  repealed  by  the  stat.  55  Geo.  III.  c.  68,  which 
requires  more  public  notice  in  such  cases,  gives  greater  facility  of 
appeal  to  the  sessions,  and  gives  power  to  the  justices,  under  cer- 
tain regulations,- to  stop  up  unnecessary  highways,  &c.  See  as  to 
the  proceedings  under  this  stat  JR.  v.  Sf^pparidy  3  B.  &  A.  414. 
The  stat|  55  G.  3,  c.  68,  does  not  repeal  the  st.  13  G.  3,  c.  78,  s. 
62 ;  and  therefore  notice  to  the  justices  of  holdine  a  special  session, 
at  which  an  order  is  made,  is  necessary.  jR.  v.  MuUces  of  Warc^- 
iershirt,  2  B.  &  A.  228. 

(t)  Wdah  v.  J^ashy  8  East,  394.  As  to  the  form  of  the  order,  see 
Davidson  v.  GUI,  1  East,  64.  The  stat.  as  to  the  residence  of  the 
justice  within  the  hundred  is  merely  directory.  8  East,  399. 

(u)  1  RoU.  390, 1. 10. 

(x)  Cro.  Car.  367.  / 
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road  «8  a;  common  street,  dthoa^  there  be  no  thordugl^*  ,    pakp 
fiore  (jf),  or  to  a  road  terraiaatmff  m  a  common  \i).  vv. 

So  It  may  be  a  highway,  although  it  is  cifcintous  (a),  --. 

and  altboogh  it  is  used  by  the  jMiblic  but  occasioRaliy,  Presampti^e 
and  ahhough  it  does  not  terminate  in  any  town,  or  in  any  ^<i«^ce- 
other  public  road  (6) ;  and  on  the  contrary,  it  is  not  neces^    ^^"^^  * 
sarily  a  public  highway,  although  it  do^  lead  from  one 
market-town  to  another,  or  connect  any  two  points  by  a 
line  which  might  be  advantageously  used  by  the  public.  Or 
i»  med  by  them  onder  certain  restrictions  (c).  " 

Evidence  to  prove  a  public  highway  consists  usually  in  Enjoyment. 
showing  that  the  poUic  have  used  and  enjoyed  the  road ; 
and  their  actual  occupation  of  it  without  interruption  lor  a 
considerable  space  of  time  afibrds  a  strong  presomption  of 
a  fight  to  use  it,  and,  as  will  afterwards  appear,  a  mucb 
ahortor  period  of  possession  will  rafioe  to  mdicate  a  right 
in  the 'public,  than  to  show  that  a  private  person  has  a  title 
t&  the-estate  of  which  he  is  possess^.  (1)  The  particular, 
manner  in  *  which  it  has  been  used,  as,  where  it  has  been  ^  666 
used  for  some  public  purpose,  as  for  conveying  materials 
for  the  repaini  ef  other  lugbways  (d),  or  upon  any  occasioee 
likely  to  attract  notice,  i^  fery  material,  lor  such  instances 
of  user  would  naturally  awidien  the  jealousy  and  opposition^ 
of  any  private  owner  who  was  interested  in  preventing  thei 
acquisition  of  an^  right  by  the  public,  and  consequently 
acquiescence  afiofds  a  stronger  presumption  of  right  thaA^ 
that  which  results  from  possesion  and  tuer  in  ordinary 
caaes.    Although  the  Urmim  of  a  road  afford  no  eonclu* 

fy)  Rngby  €%ia%v.JII'mvtMatiker,llE&8t,375.fi.  Butaee  Wboi^ 
yen  V.  Hadd/on^STaMnt.  135.  The  plainUITerected  a  street  leading  out 
of  a  hiffhway  across  his  owd  close,  and  terminating  at  the  edge  of 
the  de&ndant's  adjoining  close,  which  was  separaisd  from  the  end 
of  the  street  for  twenty-one  years  (during  nineteen  of  which  the 
houses  had  heen  completed,  and  the  street  watched,  cleansed,  and 
lighted,  and  hoth  the  footways,  and  half  the  causeway,  paved,  at  the 
expense  of  the  inhabitants)  by  the  defendant's  fence.  The  defendant 
then  pulled  down  his  wall ;  but  it  waa  hsld'  that  be  eould  not  me 
the  highway  as  a  public  highway  from  his  own  close.  {@es  post. 
667,  notes  (%}  and  (m).] 

(z)  R.  V.  Wdndstoorthy  1  B.  &  A.  63. 

(m)  M.  v.  LhydylCaa^.761.    aT.R.  96& 

(b)  R.  V.  JM.  9f  Wandswr^l  B.  &  A.  6a    [9ee  7  Johns.  106.] 

(c)  See  U  East,  376,  note  (a). 

(d)  R.V.  fFandwHnih,  IrB.  &  A.  63. 

(1)  [A  road  used  as  such  for  forty  years,  and  repaired)  Is  to  be 
considered  as  regularly  laid  out,  though  ao  record  can  be  found. 
Ward  V.  JFb%,  2  Southard's  Rep.  583,  See  also  €kdmlian  v.  Gardner, 
7  J^iBs.  106.    TiMi^  MMk*U.  9fRm^  ^  Groenleaf,  55.} 
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FART       sive  evidenee  as  to  its  being  a  highway  (e),  yet  the  cir* 
IV.         cumstances*  of  its  leading  from  one  market-town  to  an* 

other,  or  from  one  public  road  to  another,  coupled  with  user 

Presumptiosf.  by  the  pubhc,  and  without  decisive  evidence  of  interruption 
Manner  of  eo-  mjj  permission  by  a  private  owner,  are  conclusive  as  to. 

Kepairf.  Proof  of  the  repair  ot  the  road  by  a  parish  is  strong  evi- 

dence to  show  that  it  is  a  public  highway  {g) ;  and  evi- 
dence of  repairs  done  by  a  parishioner  under  an  agreement 
with  the  parish  that  he  shall  therefore  be  excused,  his  statute- 
duty,  is  virtually  evidence  of  repairs  by  the  parish  {h). 

Length  of  time.  The  enjoyment  and  u^dr  of  a  road  by  the  public  is  frequently 
evidence  of  a  right  in  the  public,  althougn  the  user  is  of  mo- 
dem date,  provided  that  us^  has  been  attended  with  circum- 
stances oipubUciiyj  from  which  an  acquiescence  on  the  part 
of  the  original  owner,  and  a  dedication  by  him  of  the  road  to 
the  public,  may  be  inferred.  Thus  it  has  been  held,  that  a 
*  667  *  permission  to  the  public  for  the  space  of  eight,  or  even  of 
.  six  years,  to  us^  a  street  in  London,  without  bar  or  impe- 
diment, is  evidence  from  which  a  dedication  to  the  public 
may  be  inferred  (i)  (1).  So  where  a  court  situated  on  one 
side  of  a  public  street  in  London  was  left  open  to  the  pub-> 
lie,  and  occasionally  used  as  a  conununication  from  one 
part  of  the  street  to  another,  a  dedication  to  the  public 
was  presumed  (k).  Where  a  lease  was  granted  of  certain 
ground  to  be  a  passage  for  fifty-six  years,  evidence  of  an 
user  of  the  road  by  the  public  three  or  four  years  after  the 
expiration  of  the  lease  was  held  to  be  evidence  of  a  gift 
to  the  public  (Z).  Presumptions  thus  derived  may  be  re- 
bij^ed  by  proof  that  the  owner  did  not  acquiesce  in  the 
use  by  the  public.    The  acquiescence  of  a  lessee  will  not 

(e)  11  East,  375.  n.  1  Camp.  262.  The  Strand  and  Covent  Garden 
are  connected  by  a  road  which,  in  point  of  law,  is  a  private  road> 
although  constantly  used  by  the  public. 

(P  1  Vent.  189. 

(g)  R.  V.  Wandtwcfrth^  1  B.  &  A.  63. 

(k)  Ibid:  • 

(%)  TnuUts  of  Rugby  Charitu  v.  Meanywtatiur^  cited  11  East,  376. 
But  see  Woodyer  v.  naddon^  5  Taunt.  125 ;  xupm,  665,  note  (jr). 
Where  a  road  has  been  set  out  under  a  local  act  by  commiwiionerB, 
fbr  the  use  of  particular  persona,  but  in  fact  has  been  used  by 
the  public  for  many  years,  this  is  not,  it  seems,  sufficient  evidence 
of  a  dedication,  wiUiout  evidence  of  acquiescence  on  the  part  of  the 
purish.  R,  v.  SL  Benedict^  4  B.  &  A.  447 ;  qu.  &  vide  CampbeU  v. 
fFOson,  3  East,  294.    See  tit.  Bridge. 

{k)  R.  V.  Lhyd,  1  Camp.  261.    3  T.  R.  265. 

{I)  R.  V.  Hudson^  Str.  909.     . 


;i)  See  Ante,  p.  313,  note  (!}. 
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bind  the  reversioqier  wj|^out  such  evidence  of  acquiescence       part 
on  his  part  as  will  anprd  a  presumption  of  a  grant  by         iv. 
him  (m).     So  the  erection  of  a  bar  upon  the  road  is  evi-  — _i— _ 
dence  to  rebut  the  presumption  of  a  dedication  to  the  pub-  Presumptionf  • 
lie  (n),  although  the  bar  has  b^en  long  broken  down  (o).  "^1^  **'^^ 
And  although  the  bar  does  not  exclude  foot  passengers,  no  ^^^^^^^^^ 
right  to  a  public  footwaj  can  be  presumed,  since  there  can- 
not, it  is  said,  be  a  partial  abandonment  to  the  public  (p). 

Evidence  of  reputation  is  admissible  to  prove  that  me  Repuution. 
way  is  public  (q) ;  but  evidence  of  this  nature,  *  arising  *  668 
j^t  litem  motamj  is  not  admissible  (r).     So  a  verdict  upon 
;  issue  taken  on  a  public  right  of  Way,  and  finding  it  to  be  * 
such,  is  afterwards  evidence  (;),  although  such  issue  be 
taken  in  an  action  of  trespass  between  private  parties,  and 
be  offered  in  evidence  to  prove  the  fact  between  other  par- 
ties, in  a  civil  action  (r),  and  the  rule  applies  to  all  cases  of 
public  prescription  (u). 

II.  Upon  an  indictment  against  the  inhabitants  of  some  Aninstsome 
other  district  than  a  parish^  or  against  an  individual,  Ae  ^•'  ditinct. 
prosecutor,  on  the  pfea  of  '*  Not  guilty,"  must  prove,  in 
addition,  the  obligation  upon  the  defendants  to  repair  the 
road,  as  alleged  in  the  Indictment,  since  it  is  not  founded 
on  a  presumption  of  law  {x).    The  obligation  in  such  a  Proof  of  a 
case  arising  irom  inhabitancy  must  be  prescriptive  (y),  and  ^wIcatlonT 

(m)  11  East,  376.  And  see  tit.  PruumptMn.  Where  a  way 
situate  in  Westminster,  which  was  not  a  thoroughfare,  had  been 
treated  as  k  highway  for  a  century,  had  been  enumerated  in  a  pub- 
lic act  as  a  public  street,  but  had  during  the  whole  period  oeen 
under  lease,  it  was  held  that  the  Jury  were  justified  in  finding  that 
it  was  not  a  public  way,  inasmuch  as  there  could  be  no  dedication 
to  the  public  by  the  tenants  for  ninety-nine  years.  Wood  v.  Veal^ 
5  B.  &  A.  454,  and  qa.  whether  there  can  be  public  highway  which 
is  not  a  thoroughfare.    Ih. 

(n)  Boherts  v.  Cwrr,  1  Camp.  262.  w.  11  East,  375.  LdhJbridge 
V.  WiiUert  1  Camp.  263.  n.  And  it  has  been  held  that  the  owner  of 
the  soil  may  replace  the  bar  af^er  it  has  be^n  broken  down  twelve 
years.  (o)  Ibid. 

(p)  1  Camp.  963,  n. 

(q)  1  Vent.  189.  But  an  award  made  under  a  submission  by  a 
tenant  for  years,  as  to  his  liability  to  repair  raUone  tenunty  is  not 
evidence  against  another,  for  it  was  made  post  litem  moiam,  R.  v. 
Cotton^  3  Camp.  444 ;  if  infra. 

(r)  Ibid. 

(s)  Reed  v.  Jaekson^  1  East,  355 ;  tfide  Part  II.  sec.  Ixxxiv. 

[t)  Ibid. 

(u)  Per  Ld.  Keuyon,  1  East,  357.  See  the  principles,  Part  I. 
sec.  xl. 

(x)  R.  V.  Morton,  Andr.  276. 

fy)  Doug.  421. 
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RABT       niiMt  be  proved,  as  in  other  cases  qf  pre«criptio&,  to  have 
IT.         existed  time  out  of  mind.     The  evidence  in  such  case 
--..i.i«-..i»  will  depend,  in  some  measure,  upon  the  way  in  which  die 
Proof  of  a       prescription  is  alleged.     If  a  prescriptive  obligation  to  re* 
P^"«"?**^      pair  the  particular  road  b^  alleged,  the  evidence  mil  be 
o  iguum.       uonfined  to    proof  of   the  repairing  of  that  particular 
road  (z).    If  a  prescriptive  obligation  to  repair  all  public 
roads  within  the  district  be  alleged,  proof  must  be  given  of 
sadtk  repairs  within  the  division,  and  in. such  case  it  is  un- 
necessary to  prove  that  the  road  in  question  is  an  ancient 
*  669  road  (a);  *  but  if  it  should  appear  that  there  is  any  road 
'within  the  township  or  other  division,  which  is  not  repair^ 
ed  by  the  township  or  division,  the  variance  would  be  fatal, 
unless  the  exception  were  specially  alleged  (6).    Again,  if 
the  indictment  alleged  a  division  of  the  parish  into  parti* 
cular  districts,  and  ayerred  a  custom  for  each  distrit^  to 
repair  its  own  roads,  independent  of  the  rest,  evidence  of 
such  a  general  custom  would  be  admissible ;  but  in  such 
oetfe,  if  it  appeared  that  any  one  road  in  the  parish  was 
repaired  by  the  parish  at  large,  the  variance  would  be  hr* 
tal  (c^.     k  is  not  necessary  to  aver,  in  a  special  plea  by  a 
parisn,  which  alleges  that  a  subdivinon  is  liable  by  pie- 
scription  to  repair  the  roads  within  it,  and  of  course,  it  is 
unnecessary  to  prove,  under  such  a  plea,  or  in  an  indict- 
ment, any  consideration  for  the  liability  Id). 
Of  liability  la-'     IIL  Upon  an  indictment  against  an  individual,  in  addi- 
tione  tenurtt.   ij^jj  jq  ^he  proof  that  the  road  is  a  public  highway,  and 
that  it  is  out  of  repair,  the  prosecutor  must  prove  the  ob^ 
ligation  to  repair  as  alleged  in  the  indictment.    To  show  a 
liability  ratione  tenurttj  me  defendent  must  be  proved  to  be 
the  occupier  of  the  lands  in  respect  of  which  the  obliga- 
tion arises,  since  the  law  looks  to  the  visible  occupier,  and 
not  to  the  owner  (e),  whom  it  may  be  difficult  to  ascertain, 
for  the  performance  of  the  duty.    But  since  the  obligation 

(z)  As  to  the  nature  and  extent  of  such  proof,  see  tiL  Pre^er^Mii. 
(a)  R.  y.  MiheHhot^,  2  B.  &  A.  179.    2  TJR.  106. 
(h)  R.  Y.  EcdcBfiM,  1  Starkie's  C.  303.      (c)  Ibid. 

(d)  R.  Y.  Inhabitants  ofEcdesndd,  1  B  &  A.  348.    JR.  v.  InhaXni- 
ants  of  St.  €IHes,  Cambridge,  5  M.  &  S.  260.      GaiewanPa  case, 
t  6  Co.  60.    jR.  V.  Ink.  of  W.  R.  of  Forib^tre,  4  B.  &  A.  G33.    Steas^ 

where  the  road  is  not  within  the  parish,  R.  v.  Si.  QiUs%  Caminidgty 
and  P.  0.  K.  B.  Sittings  after  T.  T.  1823.  The  inhabitants  of 
a  parish  cannot  hold  lands  as  a  corporation,  P.  C.  after  T.  T.  1823. 
K.  B.  Plea,  that  JIf.  M.  is  bound  to  repair  ahsqut  Aoc,  that  the  de- 
fendants are  liable,  the  defendants  are  to  begin  notwithstanding  the 
traverse.  R.  v.  h^h4ih.  of  Southampton ;  Cor.  Holdroyd,  J.  Summer 
Lent  Ass.  1818.    Manning's  Index,  215, 2d  «d. 

{e)  I  RoU.  390, 1.  60. 


UABUJTY  RATIONE  TENVEJB.  069 

to  repak  ratione  tenartF  implies  a  preflcriptaDQ,  the  proaeea*       past 
tor  must  proTe  tbe  prescription  by  showing  acts  of  repair         i¥. 
by  the  defendant,  or  by  former  occupiers ;  and  according 


to  the  nmnber  of  instances  in  which  repairs  have  been  Proof  of  liabt- 

niade  by  the  occupiers  for  the  time  being,  a  stronger  or  ^'^  ratiooe 

tweaker  degree  of  presumption  arises  as  to  the  obligation,  ♦"qtq 

as  in  othe^  closes  of  prescription.     Where  the  defendaaft,  ^ 

being  charged  ratione  tenurcsj  pleaded  that  his  liabili^ 

arose  from  an  encroachment  which  had  been  removed,  it 

was  held  that  evidence  of  repairs  done  by  the  defendant  for 

twenty-five  years  after  the  removal  of  the  encroachment 

was  presumptive  evidence  that  the  defendant  repaired  ror 

tiane  tenura  (/). 

Where  an  entire  estate  is  liable  to  to  the  repair  of  a 
load,  and  the  estate  is  divided  into  several  parts,  the  occu- 
pier of  each  part  is  liable  to  tjie  whole  duty  (g). 

By  reason  of  Indosure  or  EncraachmerU, — ^Tne  prosecutor  ObligatioD  by 
must  prove  the  fact  of  anclosure  on  one  or  on  both  sides  of  J[|^^^^^  '°* 
the  highway  ;  and  since  the  public  had  before  a  right  to 
«se  the  field  for  passage,  when  the  highway  was  out  of  re« 
{Mur,  the  law,  after  the  defendant  has  by  inclosure  depriv- 
ed the  public  of  that  right,  imposes  upon  him  the  burthen 
of  repairing  it  (A).  If  he  inclose  on  both  aides,  he  will  be 
liable  to  the  repair  of  the  whole  of  the  road ;  if  he  inclose 
on  one  side  only,  leaving  the  other  side  open,  he  is  bound 
to  repair  one  moiety  only  (•) ;  but  although  he  inclose  one 
side  only,  yet  if  there  be  an  ancient  inclosure  on  the  other, 
he  will  be  bound  to  repair  the  whole  (it).  This  obligation 
remains  no  longer  than  the  inclosure  or  incroachment,  and 
therefore  the  defendant  may  show  in  defence,  that  before 
the  alleged  offence  he  had  thrown  down  the  inclosure,  and 
restored  the  road  to  its  former  state  (/). 

*  A  parish  cannot,  under  the  plea  of  ^*  Not  guilty,"  enter  •  671 
upon  any  defence  which  does  not  negative  one  of  the  alle-  Defence  bj  a 
{^tions  m  the  indictment,  viz.  that  the  road  is  a  public  ^^y^*^*"^^  ^ 
road,  is  situated  within  the  parish,  and  is  out  of  repair.    In  ^"*  ^* 
order  to  discharge  themselves  from  the  obligation  to  repair, 

(f)  ELr.  Skinn^r^  5  Esp.  C.  219.    R.  v.  SUmgUon^  d  Saund.  157. 
lebf  n.  12.  3  Keb.  665.  Amb.  295.    Tbe  defendant  may  be  bound . 


by  pfescription  to  repair  the  road  before  bis  own  boase.    Jilarcb, 
45.  pL  71.  • 

(g)  R.  V.  BiMfcMf  iifBuedeughj  1  8dk.  858.    3  Salk.  77.    Supra, 
dl£ 

(M  Cro.  Car.  366.    1  RoU.390.    W.  Jon.  296. 

{%)  1  Sid.  464.    2  Starkie's  C.  per  Abbott,  C.  J. 

(k)  Ibid. 

(D  Per  Kelyng,  2  Saund.  160.    jR.  v.  ^nner,  5  Esp.  C.  219. 


gfiB  HIGHWAY.— INDICTMENT. 

KABT       miwt  be  proved,  as  in  other  cases  0  presciiptioiti,  to  have 
IT.         existed  time  out  of  mind.     The  evidence  in  sitch  case 
--..i.i«-..i»  will  depend,  in  some  measure,  upon  the  way  in  which  the 
Pioof  of  ft       prescription  is  alleged.     If  a  prescriptive  obligation  to  re- 
^w*«iSw*      P*^'^  '^^  particular  road  b^  alleged,  the  evidence  will  be 
igatton.       confined  to    proof  of   the  repairing  of  that  particular 
road  (z).     If  a  prescriptive  obligation  to  repair  all  public 
roads  within  the  district  be  alleged,  proof  must  be  ^iven  of 
mxdtk  repairs  within  the  division,  and  in. such  case  it  is  un- 
necessary to  prove  that  the  road  in  question  is  an  ancient 
*  669  foad  (a);  *  but  if  it  should  appear  that  there  is  any  road 
'within  the  township  or  other  division,  which  is  not  repair- 
ed by  the  township  or  division,  the  variance  would  be  ratal, 
unless  the  exception  were  specially  alleged  (6).    Again,  if 
the  indictment  alleged  a  division  of  the  parish  into  parti* 
cular  districts,  and  averred  a  custom  for  each  distriq^  to 
repair  its  own  roads,  independent  of  the  rest,  evidence  of 
such  a  general  custom  would  be  admissible ;  but  in  auch 
caie,  if  it  appeared  that  any  one  road  in  the  parish  was 
vepaired  by  the  parish  at  large,  the  variance  would  be  Al- 
tai (c).     It  is  not  necessary  to  aver,  in  a  special  plea  by  a 
parish,  which  alleges  that  a  subdivision  is  liable  by  pre- 
scription to  repair  the  roads  within  it,  and  of  course,  it  is 
unnecessary  to  prove,  under  such  a  plea,  or  in  an  indbct- 
ment,  any  consideration  for  the  liability  {d). 
Of  liability  It-'     Uh  Upon  an  indictment  against  an  individual,  in  addi- 
tion to  the  proof  that  the  road  is  a  public  highway,  and 
that  it  is  out  of  repair,  the  prosecutor  must  prove  the  ob- 
ligation to  repair  as  alleff ed  in  the  indictment.    To  show  a 
liability  ratione  tenura,  £e  deiendent  must  be  proved  to  be 
the  occupier  of  the  lands  in  respect  of  which  the  obliga- 
tion arises,  since  the  law  looks  to  the  visible  occupier,  and 
not  to  the  owner  (e),  whom  it  may  be  difficult  to  ascertwi, 
for  the  performance  of  the  duty.    But  since  the  obligation 

(z)  As  to  the  nature  and  extent  of  such  proof,  see  tit.  Prtseriplkn. 

(a)  R.  V.  Miherihong,  2  B.  &  A.  179.    2  T.'  R.  10& 

(b)  R.  V.  Ecde^fitH  1  Starkie's  C.  393.      (e)  Ibid. 

(d)  R.  V.  Inhabitants  ofEccksMd,  1  B  &  A.  348.  R.  v.  Inhabit' 
ants  of  iSr.  €Hhs,  Camhridgey  5  M.  &  8.  260.  GatewanPe  case, 
6  Co.  60.  R.  v.  Ink.  of  W.  R.  of  Yorkshire,  4  B.  &  A.  63a  Seeus, 
where  the  road  is  not  within  the  parish,  R.  v.  St.  QUes%  Cambridge, 
and  P.  C.  K.  B.  Sittings  after  T.  T.  1833.  The  inhabitants  of 
a  parish  cannot  hold  lands  as  a  corporation,  P.  C.  after  T.  T.  1SS23. 
K.  B.  Plea,  that  M,  M.  is  bound  to  repair  absque,  hoc,  that  the  de- 
fendants are  liable,  the  defendants  are  to  begin  notwithstanding  the 
traverse.  R.  v.  Inhab.  of  Southampton ;  Cor.  Holdioyd,  J.  Summer 
Lent  Ass.  1818.    Manning's  Index,  315, 3d  ed. 

{e)  1  RoU.  390, 1.  60. 


tioiw  t0Bur«. 


LLUSILmr  RATIONE  TENUlLffi.  669 

to  repftir  roHone  ttnura  implies  a  ppescriptaDU,  the  proteen*       past 
tor  muBt  prove  the  prescription  by  showing  acts  of  repair         ir* 
by  the  defendant,  or  by  former  occupiers ;  and  according 


to  the  number  of  instances  in  which  repairs  have  been  Proof  of  liabi* 

made  by  the  occupiers  for  the  time  being,  a  stronger  or  *^^y  Tatione 

tweaker  degree  of  presumption  arises  as  to  the  obligation,  ♦''q^q 

as  in  othe^  closes  of  prescription.     Where  the  defendant,  ^ 

being  charged  ratume  tenurcSf  pleaded  that  his  liability 

arose  from  an  encroachment  which  had  been  removed,  it 

was  held  that  evidence  of  repairs  done  by  the  defendant  for 

twenty-five  years  after  the  removal  of  the  encroachment 

was  presumptive  evidence  that  the  defendant  repaired  ra- 

tiane  ienur^B  (/). 

Where  an  entire  estate  is  liable  to  to  the  repair  of  a 
load,  and  the  estate  is  divided  into  several  parts,  the  occu- 
pier of  each  part  is  liable  to  tjie  whole  duty  {g). 

By  reason  of  Indosurt  or  EncroachmenL — ^The  prosecutor  ObligatioD  by 
must  prove  the  fact  of  enclosure  on  one  or  on  both  sides  of  'j*^"  ®^  ^^' 
the  highway  ;  and  since  the  public  had  before  a  right  to 
«se  the  field  for  passage,  when  the  highway  was  out  of  re- 
pair, the  law,  after  the  defendant  has  by  inclosure  depriv- 
ed die  public  of  that  right,  imposes  upon  him  the  burthen 
of  repairing  it  (A).  If  he  inclose  on  both  sides,  he  will  be 
liable  to  tm  repair  of  the  whole  of  the  road ;  if  he  inclose 
on  one  side  only,  leaving  the  other  side  open,  he  is  bound 
to  repair  one  moiety  only  (•) ;  but  although  he  inclose  one 
aide  onlv,yet  if  there  be  an  ancient  inclosure  on  the  other, 
he  will  be  bound  to  repair  the  whole  {k).  This  obligation 
remains  no  longer  than  the  inclosure  or  incroachment,  and 
therefore  the  defendant  may  show  in  defence,  that  before 
the  alleged  offence  he  had  thrown  down  the  inclosure,  and 
restored  the  road  to  its  former  state  (A. 

*  A  parish  cannot,  under  the  plea  of  ^^  Not  guilty,''  enter  *  671 
upon  any  defence  which  does  not  negative  one  of  the  alle-  Defence  by  a 
gations  m  the  indictment,  viz.  that  the  road  is  a  public  P«n*b.— No  t 
road,  is  situated  within  the  parish,  and  is  out  of  repair.    In  ^    ^' 
order  to  discharge  themselves  from  the  obligation  to  repair, 

W  ELv.  SkUintr,  5  Esp.  C.  219.    R.  v.  SUmgUan,  2  Saund.  157. 
leOf  B.  13.  2  Keb.  e65.  Amb.  295.    The  defendauit  may  be  bound. 


by  prescription  to  repair  the  road  before  his  own  boase.    Jilarcfa, 
45.  pL  71.  • 

(g)  R.  V.  Dmdieti  o/Buedeugh,  I  8dk.  858.    3  Salk.  77.    Supm, 
316. 

{h)  Cro.  Car.  366.    1  RoU.  390.    W.  Jon.  296. 

{%)  1  Sid.  464.    2  Starkie's  C.  per  Abbott,  C.  J. 

(k)  IbicL 

({)  Per  Kelyng,  2  Saund.  160.    jR.  v.  ^nner,  5  Esp.  C.  219. 


6iiB  HIGHWAY.--INDICTMENT. 


nuMrt  be  proved,  u  in  other  cases  0  prescnptioii,  to  hare 
IT.         existed  time  out  of  mind.     The  evidence  in  such  caae 
,  will  depend,  in  some  measure,  upon  the  way  in  which  die 

Proof  of  ft  prescription  is  alleged.  If  a  prescriptive  oUigation  to  re* 
^bl'iuiSra*  P^^  ^  particular  road  b^  alleged,  the  evidence  will  be 
fguum.  eonfined  to  proof  of  the  repairing  of  that  particular 
road  (z).  If  a  prescriptive  obligation  to  repair  all  public 
roads  within  the  district  be  alleged,  proof  nrast  be  ^ven  of 
micki  repairs  within  the  division,  and  in, such  case  it  is  un- 
necessary to  prove  that  the  road  in  question  is  an  ancient 
*  669  foad  (a) ;  ^  but  if  it  should  appear  that  there  is  any  road 
*  within  the  township  or  other  division,  whidi  is  not  repair^ 
ed  by  the  township  or  division,  the  variance  would  be  ratal, 
unless  the  exception  were  specially  alleged  {b\.  Again,  if 
the  indictment  alleged  a  division  of  the  parisn  into  parti- 
cular districts,  and  ayerred  a  custom  for  each  distriqjt  to 
repair  its  own  roads,  independent  of  the  rest,  evidence  of 
such  a  general  custom  would  be  admissible ;  but  in  such 
oatfe,  if  it  appeared  that  any  one  road  in  the  parish  was 
repaired  by  the  parish  at  large,  the  variance  would  be  hr 
tat  (c).  It  is  not  necessary  to  aver,  in  a  special  plea  by  a 
pansn,  which  alleges  that  a  subdivision  is  liable  by  pie- 
scription  to  repair  the  roads  within  it,  and  of  ooame,  it  is 
unnecessary  to  prove,  under  such  a  plea,  or  in  an  indict- 
ment,  any  consideration  for  the  liability  (d). 
€>f  liability  ra-'  III.  Upon  an  hidictment  against  an  individual,  in  addi- 
tioiw  teaurs.  ij^^^  ^q  ^he  proof  that  the  road  is  a  public  highway,  and 
that  it  is  out  of  repair,  the  prosecutor  must  prove  the  ob- 
ligation to  repair  as  alleged  in  the  indictment.  To  show  a 
liability  ratione  tenum^  ue  defendent  nmst  be  proved  to  be 
the  occupier  of  the  lands  in  respect  of  which  the  obliga- 
tion arises,  since  the  law  looks  to  the  visible  occupier,  and 
not  to  the  owner  (e),  whom  it  may  be  difficult  to  ascertwi, 
for  the  performance  of  the  duty.    But  since  the  obligation 

(z)  As  to  the  nature  and  extent  of  such  proof,  see  tiL  Prtsar^^titgL 
(a)  R.  V.  Miherihong,  2  B.  &  A.  179.    2  T.  R.  106. 
(h)  R.  Y.  EedufiM,  I  Starkie's  C.  393.      (c)  Ibid. 

(d)  R,  V.  InhahitanU  tfEccUsMd,  1  B  &  A.  348.    JR.  v.  Inhabit- 
anta  of  St.  €Hles,  Cambridge,  5  M.  &  S.  260.      GatewanP8  case, 

'  6  Co.  60.    R.  Y.  Ink.  of  fr.  R.  of  Yorkshire,  4  B.  &.  Ai.  eaa.    Secus, 

where  the  road  is  not  within  the  parish,  R.  v.  St,  QiUs^  Cambridge^ 
and  P.  C.  K.  B.  Sittings  after  T.  T.  1823.  The  inhabitants  of 
a  parish  cannot  hold  lands  as  a  corporation,  P.  C.  after  T.  T.  1823. 
K.  B.  Plea,  that  JIf.  JH  is  bound  to  repaur  absque  hoe,  that  the  de- 
fendants are  liable,  the  defendants  are  to  begin  notwithstanding  the 
traverse,  it  ▼.  Inhab»  of  Southampton ;  Cor.  Holdroyd,  J.  Suouner 
Lent  Ass.  1818.    Manning's  Index,  215, 2d  ed. 

(e)  1  Rott.  390, 1.  60. 


LLUSILmr  RATIONE  TENV&iE.  069 

to  repak  rofume  tenara  implies  a  preecriptiDQ,  the  profeen*       pab.t 
tor  muBt  prove  the  prescription  by  ahowing  acts  of  repaif         ir* 
by  the  defendant,  or  by  former  occupiers ;  and  according  ..«— ^..—mi 
to  the  number  of  instances  in  which  repairs  have  been  Proof  of  liabi- 
niade  by  the  occupiers  for  the  time  being,  a  stronger  <a  ^^^y  Tatione 
^  wedier  degree  of  presumption  arises  as  to  the  obligation,  ♦''q^q 
as  in  othe^  closes  of  prescription.     Where  the  defendaaft,  ^ 

being  charged  ratione  tenurcSf  pleaded  that  his  liability 
arose  from  an  encroachment  which  had  heea  removed,  it 
was  held  that  evidence  of  repairs  done  by  the  defendant  for 
twenty-five  years  after  the  removal  of  the  encroachment 
was  presumptive  evidence  that  the  defendant  repaired  ra^ 
tiane  tenur^e  (/). 

Where  an  entire  estate  is  liable  to  to  the  repair  of  a 
load,  and  the  estate  is  divided  into  several  parts,  the  occu- 
pier of  each  part  is  liable  to  t^e  whole  duty  (g). 

By  reaaan  of  Indosurt  or  Encroachment. — ^The  prosecutor  ObligatioD  by 
must  prove  the  fact  of  dnclosure  on  one  or  on  both  sides  of  "*^"  ^  »«*- 
the  highway  ;  and  since  the  public  had  before  a  right  to 
«se  the  field  for  passage,  when  the  highway  was  out  of  re- 
pair, the  law,  aftier  the  defendant  has  by  inclosure  depriv- 
ed the  public  of  that  right,  imposes  upon  him  the  burthen 
of  repairing  it  (A).  If  he  inclose  on  both  sides,  he  will  be 
liable  to  the  repair  of  the  whole  of  the  road ;  if  he  inclose 
on  one  side  only,  leaving  the  other  side  open,  he  is  bound 
to  repair  one  moiety  only  (•) ;  but  although  he  inclose  one 
side  onlv,  yet  if  there  be  an  ancient  inclosure  on  the  other, 
he  will  be  bound  to  repair  the  whole  {k).  This  obligation 
remains  no  longer  than  the  inclosure  or  incroachment,  and 
therefore  the  defendant  may  show  in  defence,  that  before 
the  alleged  offence  he  had  thrown  down  the  inclosure,  and 
restored  the  road  to  its  former  state  (/)• 

*  A  parish  cannot,  under  the  plea  of  ^^  Not  guilty,'!  enter  «  671 
upon  anj  defence  which  does  not  negative  one  of  the  alle-  Defence  bj  a 
gations  m  the  indictment,  viz.  that  the  road  is  a  public  P^*^*— No  t 
road,  is  situated  within  the  parish,  and  is  out  of  repair.    In  ^    ^^* 
order  to  discharge  themselves  from  the  obligation  to  repair, 

(f)  ELv.  Sktmner,  5  Esp.  C.  219.    R.  v.  SUmgiton,  d  Saund.  157. 
ieil»  n.  12.  2  Keb.  €65.  Amb.  295.    The  defendant  may  be  bound . 


by  pfescription  to  repair  the  road  before  faia  own  house.    Jlf arch, 
45.  pL  71.  • 

fg)  R.  V.  Dmdieti ^Bwxkugh,!  8dk.  858.    3  Salk.  77.    Supra, 
316. 

(&)  Cro.  Car.  366.    1  RoU.390.    W.  Jon.  296. 

{%)  1  Sid.  464.    2  Starkie's  C.  per  Abbott,  C.  J. 

(k)  Ibid. 

(t)  Per  Kelyng,  2  Saund.  160.    jR.  v.  SSHrmcr,  5  Esp.  C.  219. 
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mmi  be  proved,  as  in  other  cases  qf  presGiiptico,  to  have 
IT.         existed  time  out  of  mind.     The  evidence  in  such  case 
,  will  depend,  in  some  measure,  upon  the  way  in  which  the 

Pmofof  ft  prescription  is  alleged.  If  a  prescriptive  obligation  to  re- 
prestripti^  psif  the  particular  road  b^  alleged,  the  evidence  will  be 
fguum.  confined  to  proof  of  the  repairing  of  that  particuhir 
road  (z).  If  a  prescriptive  obligation  to  repair  all  public 
roads  within  the  district  be  alleged,  proof  nrast  be  ^ven  of 
su(^  lepairs  within  the  division,  and  in. such  case  it  is  un- 
necessary to  prove  that  the  road  in  question  is  an  ancient 

*  669  foad  (a) ;  *  but  if  it  should  appear  that  there  is  any  road 

'within  the  township  or  other  division,  which  is  not  repair^ 
ed  by  the  township  or  division,  the  variance  would  be  fatal, 
unless  the  exception  were  specially  alleged  (i).  Again,  if 
the  indictment  alleged  a  division  of  the  parish  into  parti- 
cular districts,  and  averred  a  custom  for  each  distri<^  to 
repair  its  own  roads,  independent  of  the  rest,  evidence  of 
such  a  general  custom  would  be  admissible ;  but  in  auch 
oetfe,  if  it  i^ppeared  that  any  one  road  in  the  parish  was 
repaired  by  the  parish  at  large,  the  variance  would  be  la- 
ta! (c^.  k  is  not  necessary  to  aver,  in  a  special  plea  by  a 
parisn,  which  alleges  that  a  subdivision  is  liable  by  fwe* 
scription  to  repair  the  roads  within  it,  and  of  course,  it  is 
unnecessary  to  {Htyve,  under  such  a  plea,  or  in  an  indict- 
ment, any  consideration  for  the  liability  Id), 
OfiiabiUtyift-'  III.  Upon  an  hidictment  against  an  individual,  in  addi- 
tioiw  UBurs.   ij^ju  j^  ^iig  proof  that  the  road  is  a  public  highway,  and 

that  it  is  out  of  repair,  the  prosecutor  must  prove  die  ob<- 
ligation  to  repair  as  alleged  in  the  indictment.  To  show  a 
liability  rathue  tenum,  ue  defendent  must  be  proved  to  be 
the  occupier  of  the  lands  in  respect  of  which  the  obliga- 
tion arises,  since  the  law  looks  to  the  visible  occupier,  and 
not  to  the  owner  (e),  whom  it  may  be  difficult  to  ascertain, 
for  the  performance  of  the  duty.    But  since  the  obligation 

(z)  As  to  the  nature  and  extent  of  such  proof^  see  tiL  Presaipiiun. 

(a)  JR.  ▼.  AeOcrtikofig,  2B.&A.17d.    3T.R.I06. 

(b)  R.  T.  EcdufiM,  I  Stariue's  C.  303.      (e)  Ibid. 

(d)  R.  Y.  hnhahUanis  qfEcduMd^  1  B  &  A.  348.    JR.  ▼.  hihabit- 
anU  of  St,  Mes,  Cambridge,  5  M.  &  S.  360.      GatewanPa  case, 

*  6  Co.  60.  R.  y.  Ink.  ofW,R,of  YtyrkaUrt^  4  B.  &  A.  63a  Seeus^ 
where  the  road  is  not  within  the  parish,  JR.  ▼.  St,  QUe^s,  Cambridge, 
and  P.  C.  K.  B.  Sittings  aAer  T.  T.  1833.  The  inhabitams  of 
a  parish  cannot  hold  lands  as  a  corporation,  P.  C.  after  T.  T.  1823. 
K.  B.  Plea,  that  M,  M,  is  bound  to  repair  ahtqnt  ftoc,  that  the  de- 
fendants are  liable,  the  defendants  are  to  begin  notwithstanding  the 
traverse.  R,  v.  Inhab,  of  SotUhampton ;  Cor.  Holdroyd,  J.  Summer 
Lent  Ass.  1818.    Manning's  Index,  215, 2d  ed. 

(e)  1  RoU.  390,  L  60. 
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10  tefaaxratumetenura  impliefl  a  pr^criptaDQi  the  proteen*       past 
tor  must  prore  tbe  prescription  by  showing  acts  of  repak         w. 
by  the  defendant,  or  by  fonner  occupiers ;  and-  according  ...«— i..— mi 
to  the  munber  of  instances  in  which  repairs  have  been  Proof  of  liabi- 
niade  by  the  occupiers  for  the  time  being,  a  stronger  or  ^**y  T*tiooe 
*  weaker  degree  of  presumption  arises  as  to  the  obligation,  ♦"^tq 
as  in  othe^  closes  of  prescription.     Where  the  defendaaft,  ^ 

being  charged  ratione  tenurtBf  pleaded  that  his  liability 
arose  from  an  encroachment  which  had  heea  removed,  it 
was  held  that  evidence  of  repairs  done  by  tbe  defendant  for 
twenty-five  years  after  the  removal  of  the  encroachment 
was  presumptive  evidence  that  the  defendant  repaired  ror 
tUme  ieimr€R  (/). 

Where  an  entire  estate  is  liable  to  to  the  repair  of  a 
load,  and  the  estate  is  divided  into  several  parts,  the  occu- 
pier of  each  part  is  liable  to  tjie  whole  duty  {g). 

By  reason  of  Indosure  or  Encroachment. — ^The  prosecutor  OUigatioD  by 
must  prove  the  feet  of  anclosure  on  one  or  on  both  sides  of  "q^"^*^  ***" 
the  highway  ;  and  since  the  public  had  before  a  right  to 
«se  tti^  field  for  passage,  when  the  highway  was  out  of  re- 
pair, the  law,  after  the  defendant  has  by  inclosure  depriv- 
ed the  public  of  that  right,  imposes  upon  him  the  burthen 
of  repairing  it  (A).  If  he  inclose  on  both  sides,  he  will  be 
liable  to  the  repair  of  the  whole  of  the  road ;  if  he  inclose 
on  one  side  only,  leaving  the  other  side  open,  he  is  bound 
to  repair  one  moiety  only  (•) ;  but  although  he  inclose  one 
aide  only,  yet  if  there  be  an  ancient  inclosure  on  the  other, 
he  will  be  bound  to  repair  the  whole  {k).  This  obligation 
remains  no  longer  than  the  inclosure  or  incroachment,  and 
therefore  the  deifendant  may  show  m  defence,  that  before 
the  alleged  offence  he  had  thrown  down  the  inclosure,  and 
restored  the  road  to  its  former  state  (l). 

*  A  parish  cannot,  under  the  plea  of  ^*  Not  guilty,''  enter  •  671 
upon  any  defence  which  does  not  negative  one  of  the  alle-  Defence  bj  a 
gations  m  the  indictment,  viz.  that  the  road  is  a  public  ^*^*"^^  ^ 
road,  is  situated  within  the  parish,  and  is  out  of  repair.    In  ^^  ^' 
order  to  discharge  themselves  from  tbe  obligation  to  repair, 

m  ELv.  Skinner,  5  Esp.  C.  219.    R.  ▼.  SUmgUon,  ^  Saund.  157. 
16^,  n.  12.  2  Keb.  €65.  Amb.  295.    The  defendant  may  be  bound . 
by  prescription  to  repair  the  road  before  bis  own  hoase.    Jlfarcb, 
45.  pi.  71.  • 

(g)  R.  V.  lktdie$§  qfBueeUugh^  I  8dk.  258.    3  Salk.  77.    Supra, 
316. 

[h)  Cro.  Car.  366.    1  RoU.  390.    W.  Jon.  296. 

/{;  1  Sid.  464.    2  Starkie's  C.  per  Abbott,  C.  J. 

ik)  Ibid. 

(I)  Per  Kelyng,  2  Saund.  160.    R.  v.  Skinner,  5  Esp.  C.  219. 
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PART       the  inhabitants  must  plead  specially,  that  some  other  per- 

IV.         sons  are  liable,  and  upon  issue  joined  upon  such  an  alleged 

•.«....,...,^..  obligation,  are  bound  to  prove  it.     Where,  however,  the 

f>arish  is  relieved  from  its  obligation  by  a  public  act  of  par- 
iament,  it  seems  that  they  may  take  advantage  of  the 
statute,  under  the  plea  of  ^^  Not  ^iltv"  (m)  ;  but  unless 
the  act  expressly  discharge  the  pansh  from  the  burthen  of 
repairs,  it  will  still  remain  Jiable,  although  the  net  direct 
that  trustees  shall  take  tolls,  and  apply  the  money  to  the 
repair  of  the  road  (n).  So  where  Uie  trustees  of  a  turn- 
pike road  had  repaired  the  road  under  the  authority  of  the 
act  for  twenty  vears,  it  was  held  that  they  were  not  liable 
to  the  repair  of  the  road,  there  being  no  clause  in  the  act 
obliging  them  to  repair  the  road  (o)\  So  where  a  township 
is  bound  by  prescription  to  repair  all  the  highways  within  it^ 
it  cannot  be  discharged  withput  showing  by. evidence  some 
persons  certain  who  are  bound  to  repair  the  road  (p^.  But 
where  a  township  is  charged  with  a- prescriptive  obligation 
to  repair  a  pasticular  road,  or  an  individual  is  charged  rof^ 
Hone  tenuraf  or  ratiane  davsura^  it  is  sufficient  to  negative 
the  special  charge  by  proof  that  some  others  are  hablci 
without  fixing  upon  whom  in  certain  (^). 
*672  ^  Upon  an  indictment  for  obstructing  a  public  road  or 
lodictment  for  navigable  river,  the  defendant  may  prove,  in  answer  to  the 
obstruction,  charge,  that  the  obstruction  was  by  accident,  and  did  not 
arise  from  intention,  or  through  negligence.  Where  a 
bar^e  was  sunk  by  misfortune  in  a  navigable  river,  it  was 
'  held  that  no  indictment  could  be  supported  for  not  remov^ 
ing  it  (r) ;  so  it  may  be  proved  that  ttie  obstruction  arose 
from  the  exercise  of  a  right  by  the  defendant,  ad  by  the 
holding  of  a  fair  there,  after  an  usur  of  twenty  years  (s). 

It  has  already  been  seen,  that  an  acquittal  upon  a  for- 
mer indictment  for  not  repairing  a  highway  is  not  conclu- 
sive evidence,  if  it  be  evidence  at  all,  to  discharge  the  de- 
fendant (t) ;  but  that  a  conviction  is  usually  conclusive  as 

(m)  R.  V.  SSt.*Geor^e'f,  Hanover  Squartf  3  Camp.  222. 

(n)  R.  V.  JSretkerOong,  2  B,  &  A.  179. 

(o)  JL  V.  The  Commissioners  o^Landilo  District,  Carmarthenshire, 
2  T.  R.  232.  An  agreement  with  another  that  he  shall  repair  a 
road,  does  not  exempt*  the  parish,  1  Vent.  90t»  189.  Neither  will 
the  King's  grant.    3  Mod.  96.  ^ 

ip)  jR.  V.  Inhabiiants  qf  Ot^ieldy  4  fi.  &  A.  75. 

(q)  Ibid. 

[r)  jR,  V.  FFaHs,  2  Esp.  C.  675. 

(«}  R.  V.  Smiih,  4  Esp.  C.  109.    2  Saund.  175,  n.  2. 

(t)  Vol.  I.  p.  223.    But  yet  it  has  been  considered  to  be  such  evi- 
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« 

to  the  obligation  to  repair ,  unless  fraud  be  shown  ^u).       part 
Upon  an  indictment  for  the  non-repair  of  a  road  ratione         iv. 
tenuriBj  it  was  held,  that  an  award  made  under  a  submission  .^...^.....^ 
by  a  former  tenant  of  the  premises  could  neither  be  receiv- 
ed as  an  adjudication,  the  tenant  having  no  authority  to 
bind  the  rights  of  his  landlord,  nor  as  evidence  of  reputa- 
tion having  been  made  post  litem  motam  (x). 

Where  upon  an  indictment  for  the  non-repair  of  a  Compeuncy. 
road,  which  lay  in  two  parishes,  the  obligation  was 
laid  to  be  ratione  tenura^  it  was  held  that  the  inhabi- 
tants within  the  parishes  were  ndt  competent  witnesses 
*on  the  part  of  the  prosecution  (y).  It  has  also  been  held,  *  673 
that  inhabitants  of  a  parish  are  not  competent  to  give  evi- 
dence for  the  parish,  although  they  are  so  poor  as  to  be 
excused  from  the  payment  of  taxes,  because,  as  it  is  said, 
although  at  present  they  are  poor  they  may  become  rich  (z). 
It  may,  however,  well  be  dtubted  whether  any  inhabitant 
would  not  be  competent  unless  he  were  liable  to  some  dn*- 
ty  in  respect  of  the  highway  in  question  (a).  It  has  been 
held,  upon  an  indictment  against  a  parish,  that  a  rated  in- 
habitant of  another  parish,  in  which  the  defendants  insist- 

dence,  that  upon  the  aeqwiUal  of  the  inhabitants  of  a  parish  the 
Court  has  suspended  the  judgment,  in  order  that  the  case  might 
aeain  be  tried  without  any  prejudice  from  the  former  verdict.  (R.  v. 
The  Inhabitants  of  fFandswnihy  1  B.  &  A.  63.)  And  Ld.  Ellenbo- 
rough  said,  that  to  maintain  the  verdict  would  ne  to  send  the  parties 
to  a  second  trial  with  a  mill-stone  about  their  neck,  the  weight  of 
which  it  would  be  impossible  to  resist.  Tarn  gu.  See  R*  v.  Bw' 
5o»,  5  M.  &  S.  392. 

\u)  Ibid,  and  see  R.  v.  Wandsworth^  1  B.  &  A.  63. 

(z)  R.  V.  Cottony  3  Camp.  444.  ^^ 

(y)  R.  V.  Buekeridge^  4  Mod.  48. 

(z)  R.  V.  Inhabitants  o/Homsey^  10  Mod.  150. 

(a)  See  the  stat.  34  Geo.  III.  c.  74.  s.  6.  R*  v.  hihabiiants  of 
3%mtig<on,  15  East,  471.  R.  v.  Kirdford,  2  East,  559.  And  tit. 
Interest — Inhahiiants,  A  witness  is  competent  to  prove  a  road  to 
be  an  highwaji^  although  he  has  agreed  to  grant,  at  an  annual  rent, 
a  way  acrossihis  own  land,  which  cannot  be  used  unless  the  dis- 
puted road  be  established.    PdUard  v.  Scott^  Peake's  C.  18. 

Upon  an  indictment  against  the  township  of  Pilling  in  the  parish 
of  Garstan^,  charging  tne  inhabitants  with  the  liability  to  repair 
all  roads  within  the  township,  Holroyd,  J.  held  that  an  inhabitant 
of  the  adjoining  township  of  r^ateby  was  competent  to  prove  that 
the  road  in  question  which  extended  through  Nateby  was  a  public 
highway.  For  although  a  conviction  would  discharge  the  parish, 
yet  it  would  afford  evidence  to  show  that  the  road  was  a  public 
one,  and  so  to  charge  Nateby.  R,  v.  Inhabitaii^  of  PtUtng,  Lan- 
caster Summ.  Ass.  1833.  See  also  Vin.  Ab.  Evidence,  17,  Thfi 
Pet4rborougk.Bridge  case. 
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TAMT      eA  that  the  highway  was  situaledy  was  boI  conqpethni  to 

nr.        prove  the  contrary  (&)•    It  seems  that  the  prosecator  is  a 

^^^^.^mm^^^m.^  conqieleiit  witness,  although  the  court  may  award  costs 

against  hunt  ^  ^  proceeding  shall  appear  to  Iwie  been 

vexations  (c). 

By  the  general  Highway  Act  Id)  asunreyor  of  the  dii* 
trict  is  a  competent  witness,  altnough  part  of  his  salary 
arise  frcxn  the  penalties  inflicted  by  the  act ;  and  all  inha- 
IntantB  are  competent  <hi.  the  trial  for  any  offence  eomnnt* 
ted  against  that  act  (e). 

Huin>jSEn. 

General 'inqui-      Im*  an  action  against  the  hundred,  on  the  statete  of  Win* 
litioD.  i^Q  ^y^  iiiQ  plaintiff  must  prove  uoder  the  naeral  issuer 

*  674  «  Not  guilty,"— Ist,  The  fact  of  robbery ;  2dty,  *his  na^ 
ces ;  ^y,  His  examination ;  4thly,  His  obligation ;  dddy, 
Tfafe  commencement  of  the  action. 
The  robbery.  I'st.  The  robbery  of  the  plaintiffs  and  the  property  sfobn.  It 
mast  appear  that  the  roobery  was  eommitted  in  the  di^ 
tkne,  when  there  was  sufficient  light  (although  before  8a»* 
rise,  or  after  sun-set)  for  discerning  a  man's  countenance ; 
but,  if  the  robbers  begin  their  attack  in  the  day-time,  and 
oblige  a  waggoner  to  drive  his  waggon  out  of  the  high 
road,  it  is  sufficient,  although  they  do  not  take  any  thing 
till  night  (g).  But  by  the  st.  29  Car.  2.  s.  2,  c  7,  one  who 
is  robbed  wnilst  he  is  travelling  on  a  Sunday  cannot  recov^ 
er ;  but  the  prohibition  does  not  extend  beyond  the  case 
of  travellings  a  party  who  is  robbed  ingoing  to  church  may'' 
recover  (A).  It  must  also  appear  that  the  robbery  was 
within  the  hundred,  or  within  the  division  ot  two  hundreds, 
for  then,  by  the  statute,  both  hundreds  are  answerable  ^t) ; 
but  the  parish  is  not  material  (ft).    It  is  not  necessary  ttiat 

(h)  By  Bayley,  J.  at  Nottingham,  cited  15  £ast,  474. 

(c)  See  R.  v.  InhaMtanla  of  Hammenmkh,  1  Starkie's  C.  357 ;  ibr 
aemUe,  it  will  not  be  presumed  that  the  proceeding  fc  frivolous,  es- 
pecially after  a  bill  has  been  (band  by  a  Grand  Jury.  *  So  if  the  in- 
dictment has  been  removed  by  certiorari.    See  tit.  interest, 

{d)  13  Geo.  III.  c.  78,  s.  69. 

(e)  By  see.  14. 

CO  13  Bdw.  I. 

(g)  Cro.  Jac.  106.  7  Mod.  157.  B.  N.  P.  184.  Onslow's  N.  P, 
177. 

(h)  1  Str.  406.    Com.  Rep.  345.    B.  N.  P.  187. 

(i)  Hut.  Id5.    [See  March  11.]  *       ' 

(k)  Shrewsbury  y.  Hundred  ofMktm^  2  Leon.  174.  SudtnelTs 
oase,  Owen,  7. 
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the  robbery  should  have  been  cotmnitted  on  the  high-       part 
way  (Z) ;  the  case  is  withm  the  statute  if  the  party  be  rob-        i>. 
bed  in  a  coppice  (m),  or  in  a  private  way  (n) ;  otherwise  if 


the  party  be  robbed  in  his  own  house,  for  it  is  his  castle,  Proof  of  the 
and  he  must  defend  it  at  his  peril  (o) ;  or  even,  as  it  has  robbery. 
been  held,  if  the  party  be  taken  in  the  hundred,  A,  and 
carried  into  a  mansiiflt  house  in  the  hundred  £,  and  there 
robbed  (p) ;  or  be  taken  in  the  hundred  A,  in  the  *day-  *  575 
time^  and  carried  into  the  hundred  £,  and  there  robbed  af- 
ter it  is  dark  (9) ;  but  if  robbers  assault  a  traveller  in  the 
hundred  A^  and  he  flies  into  the  hundred  jB,  where  he  is 
pursued  and  robbed  (r) ;  or  if  he  be  seized  in  the  former 
hundred,  and  carried  into  the  latter  hundred,  and  be  rob- 
bed there  in  a  coppice  in  the  day-time,  the  latter  hundred 
is  liable  (5).    It  must  also  appear  that  the  robbery  was 
done  openly,  and  with  violence  (^). 

A  special  property  in  the  party  is  sufficient  to  enable 
him  to  maintain  the  action ;  it  may  be  brought  by  a  ser- 
vant who  is  robbed  of  his  master's  goods  (tij,  but  several 
cannot  join,  unless'  they  be  joint  owners  ot  the  property 
stolen  {x).  ' 

2dly,  JSTotices,  By  the  st.  27  Eliz.  c.  13,  s.  11 ,  the  party  Proof  of  noti- 
fihall  not  have  an  action  except  he  shall,  with  as  much  ^^'* 
convenient  speed  as  may  be,  give  notice  and  intelligence 
of  the  said  felony  or  robbery  so  committed,  unto  soqae  of 
the  inhabitants  of  some  town,  village  or  hamlet,  near  unto 
the  place  where  such  robbery  shall  be  .committed. 

By  the  stat.  8  Geo.  2,  c.  16,  s.  1,  it  is  enacted,  '^Thet 
no  person  shall  havfe  or  maintain  any  action  against  any 
hundred,  .&,c,  unless  he  shall,  over  and  besides  the  notice 
already  required  to  be  given  of  any  robbery,  with  as  con- 
venient speed  as  may  be  after  any  robbery  on  him  comr  . 
mitted,  give  notice  thereof  to  one  of  the  constables  of  the 

fl)  Cooper  V.  Hundred  of  Basingstoke,  d  Ld.  Raym.  826.  2  Salk. 
€14.    1  Mod.  221. 

fm)  Ibid. 

(n)  B.  N.  P.  184.    7  Mod.  160. 

(0)  2  Win.  Saund.  377,  note  (7). 

(p)  2  Ld.  Raym.  826.  Semble,  2  Salk.  614. 

(q)  B.  N.  P.  184. 

fr;  2  Salk.  615.    B.N.  P.  184. 

(s)  B.  N.  P.  184.    2  Ld.  Ray.  826. 

(t)  2  Ld.  Raym.  826.    Semble,  2  Salk.  614. 

fu)  2  Wm.  Saund.  376,  a.    [Yelv.  162,  noU  (2).] 

(X)  Dy.  370,  a.    2  WiU.  Saund.  377,  a. 
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FART       hundred,  or  to  some  constable  (y),  householder,  bcuidbo- 

lY.         rough,  or  tithing-man  of  *same  town,  parish,  village  (o), 

I    hamlet  or  tithing,  near  unto  the  place  wherein  such  robbe- 

*  676  17  ^'^^l'  happen,  or  shall  leave  notice  in  writing  of  such 
Proof  of  Boti-  robbery  at  the  dwelling-house  of  such  constable,  headbo- 
ces.  rough,  house-holder  or  tithing-man,  describing,  in  such  no- 
tice to  be  given  or  left  as  aforeslftl,  so  iar  as  the  nature 
and  circumstances  of  the  case  will  admit,  the  felon  or  fe- 
lons, and  the  time  and  place  of  the  robbery." 

Notice  in  the      The  same  statute  also  further  requires,  that  the  party 
Gazette.  shall,  within  the  space  of  twenty  days  next  after  the  rob- 

bery committed,  cause  public  notice  to  be  given  thereof  in 
the  London  (xazette ;  therein  likewise  describing,  as  iar  as 
the  nature  and  circumstances  of  the  case  will  admit,  the 
felon  or  felons  (2:),  and  the  time  and  place  of  such  robbery, 
together  with  the  ^oods  and  effects  (a)  whereof  he  was 

*  677  robbed.     This  requisite  is  proved  by  *  the  production  of 

the  Gazette.  The  omission  to  insert  a  full  and  legal  de- 
scription will  be  fatal  (6). 

Hig  ^zaniiia-       3dly,  His  examination  6n  oath. — ^The  st.  27  Eliz.  c.  13,'S. 

tion  on  oath.     ||^  enacts,  that  no  party  shall  maintain  such  an  action  un- 

(y)  These  prescriptions  of  the  act  have  received  a  liberal  con- 
structioD.  It  is  not  necessary  that  the  party  should  go  to  the  next 
constable.  Where  the  robbery  was  at  six  o'clock  in  the  morning, 
vnthin  two  miles  andahalf  of  Northampton,  and  the  plaintiflT,  after 
recovering  his  horse,  rode  to  Northampton,  where  ne  arrived  at 
seven,  giving  notice  to  three  persons  in  the  way,  and  having  given 
notice  to  an  innkeeper  there,  then  gave  notice  to  the  hi^h  consta- 
Me  three  miles  from  Northampton,  oetween  eight  and  nme,  it  was 
held  to  be  sufficient.    BaU  v.  Hundred  of  fFymersky,  2  Str.  1170. 

(0)  Notice  to  the  village  next  forward  on  the  road  is  good,  al- 
though it  be  in  another  hundred  (Noy,  50.  B.  N.  P.  185),  or  even 
county  (Cro.  Car.  41.  B.  N.  P.  185),  and  although  there  was  anoth- 
er village  nearer,  a  latere  in  the  same  hundred ;  for  the  word  in  the 
act  is  near,  and  not  nearest,  and  five  miles  have  been  reckoned  suf- 
ficiently near. 

(z)  The  notice  must  contain  every  material  description  of  the 
robber.  Where  the  highwayman  had  red  eye-brows,  it  was  held 
to  be  fatal  to  omit  so*distingui8hing  a  mark.  fFkituHtrth  v.  Hundred 
o/Grimshoe,  2  was.  lis. 

(a)  The  numbers  and  dates  of  bank-notes,  if  they  be  known,  or 
can  be  ascertained,  should  be  described,  as  well  as  the  amount 
{Chandler  v.  Hund.  of  Sunning,  Barnes,  458.  B.  N.  P.  186).  It  has 
been  doubted  whether,  if  part  be  well  described,  but  the  remainder 
ill  described,  as  where  the  dates  and  numbers  of  bank-notes  are 
omitted,  being  known,  the  plaintiff  can  recover  for  so  much  as  ia 
well  described ;  the  Court  were  divided  upon  the  point  (ibid).  In 
2  Will.  Saund.  376,  note  (6),  it  is  stated  to  oe  the  better  opinion  that 
the  plaintiff  cannot  recover  pro  tanto, 

(h)  %  Wito.  l\S ;  supr^,  note  (zj. 
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less  he  (c)  shall  within  twenty  days  next  beifore  the  com-       part 
mencement  of  the  action,  be  examined  on  his  corporal         iv. 
oath,  to  be  taken  before  some  one  justice  of  the  *  peace  of 


the  county  (J),  inhabiting  within  ttie  said  hundred  where  *  573 
the  robbery  was  committed,  or  near  unto  the  same  (e),  Proof  of  exa- 
whetlier  he  knows  the  parties  that  committed  the  said  rob-  ™in»tion< 
bery,  or  any  of  them  (/) ;  and  if  upon  the  said  examina- 
tion it  be  confessed  that  he  knows  the  parties  that  commit- 
ted the  said  robbery,  or  any  of  them,  that  then  he  shall, 
before'  the  said  action  be  commenced,  enter  into  a  suffi- 
cient bond,  by  recognizance,  before  the  said  justice,  be- 
fore whom  the  said  examination  is  had,  effectually  to  pro- 
secute the  same  persons.  &c. 

(e)  The  oath  must  be  taken  by  the  party  robbed ;  if  the  aervant 
be  robbed,  he  must  take  the  oath,  ahhouffh  the  master  bring  the 
action  ( Green's  case,  Cro.  Eliz.  14St  1  Xeon.  323.  Raymond  v. 
Hund.  of  Oking,  Cro.  Car.  38.  3  Salk.  6ia  d  Will.  Saund.  376, 
a) ;  and  if  two  servants  be  robbed,  both  must  take  the  oath  (JUh" 
amhe  v.  Uund,  of  Eithomj  3  Mod.  288.  Jlshcombe  v.  Hund.  of  Spd- 
holme^  1  Show.  A.  241).  So,  if  the  servant  deliver  part  of  the  mo- 
ney to  one  who  travels  with  him,  and  tha  master  brinff  the  action, 
both  must  take  the  oath,  although  one  was  a  Quaker  (3  Mod.  288). 
But  if  the  master  bring  an  action  on  the  robbery  of  two  servants, 
and  one  only  takes  the  oath,  he  may  recover /tto  tonto  (Carth.  145. 
3  Mod.  289.  2  Salk.  613) ;  but  if  the  servant  deliver  part  of  the 
money  to  another,  and  bring  the  action,  the  servant's  oath  is  suffi- 
cient, for  the  whole  was  ift  his  possession  (iUd).  So,  if  the  master 
deliver  part  to  the  servant,  and  they  are  roobed  together,  and  the 
master  brings  the  action,  it  is  sufficient  if  the  master  alone  swear. 

In  an  action  under  the  stat.  52  Geo.  III.  c.  130,  the  4th  sect,  of 
which  requires  that  the  person  or  persons  seeking  to  recover  da- 
mages shall,  within  four  days  after  notice,  &c.  give  in  his  or  their 
examination  on  oath,  or  the  examinations  on  oath  of  his  or  their 
servant  or  servants  diat  bad  the  care  of  his  or  their  erections,  build- 
ings, &c.  before  a  justice  of  peace,  &c.  whether  he  or  they  know 
tha  person  or  persons  who  committed  the  fact,  it  was  held  that  the 
oath  of  one  of  several  partners,  negativing  his  own  knowledge  of 
the  offender,  but  without  stating  that  to  the  best  of  his  belief  the 
other  partners  had  no  knowledge,  was  insufficient.  N'taham  ^  oth" 
era  v.  Amutrong,    1  B.  &  A.  1&. 

(d)  But  it  is  said  that  the  justice  need  not  be  within  the  county 
at  the  time  of  administering  tlie  oath,  for  the  act  is  merely  ministe- 
rial. B-  N.  P.  186.  W.  Jones,  239.  Cro.  Car.  211.  1  Leon.  323. 
2  WUl.  Saund.  376,  b. 

(e)  Where  the  robbery  was  committed  twenty  miles  from  the  re- 
sidence of  the  justice,  and  although  many  justices  lived  nearer,  Ab- 
ney,  J.  on  a  case  reserved,  held  it  to  be  sufficient,  considering  the 
•tat.  to  be  directory  on  that  point.  Lake  v.  Hund.  of  Croydon,  Igeni, 
1744.    B.  N.P.  186. 

(/)  Semft/e,  an  oath  that  he  does  not  know  the  robber  is  not  suf- 
ficient, without  adding  "or  any  of  them.''  Noy,  21.  Com,  Dig. 
Hundred,  C.  4. 
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PART  It  is  not  necessary  that  the  justice  should  take  the 

IV.         examination   in  writing  (g) ;    and  if  it  be  not   taken  in 

........—-.  writing,  the  justice  should  be  called  as  a  witness  to  swear 

Examination,  to  the  substance  of  the  examination  (A).  Where  the  ex- 
amination is  taken  in  writing,  it  must  be  produced  and 
proved  ;  it  is  sufficient  to  show  that  he  who  took  it 
acted  as  a  justice  (t).  The  regular  taking  of  the  ex- 
amination before  the  justice  on  oath,  at  the  time  of  the 
*  679  *date,  diould  also  be  proved  by  the  magistrate,  his  clerk, 
or  some  other  person  who  was  present  (k) ;  and  in  such 
case  the  justice  upon  the  trial  cannot  give  evidence  of  any 
thing  else  which  the  plaintiff  said  on  his  examination,  viz. 
any  description  of  the  robbers  or  robbery  different  from 
that  which  he  shall  give  at  the  trial  (Z).  If  the  party  state 
that  he  knows  the  offenders,  he  should  prove,  it  seems, 
that  he  entered  into  the  recognizance  required  by  the  sta- 
tute (m). 
Bond.  4thly,  The  plaintiff  must  also  produce  and  prove  the  ex- 

ecution of  the  bond  required  by  the  statute,  8  Greo.  II*  c. 
16,  s.  l.(nV 
Coiniii0iic9-  5thly,  Tne  plaintiff  must  produce  a  copy  of  the  original, 

action^  **^      to  show  that  the  action  was  commenced  within  a  year 
next  afler  the  robbery  was  committed  (o),  as  also  to  ptoye 

(g)  B.  N.  P.  186,  cites  GroAam  v.  HuruL  of  Beeonfree,  per  Wy- 
thens;  J.  Essex.  1683.  M.t  all  events,  the 'more  regular  and  proper 
course  to  take  the  examination. in  writing. 

(h)  Ibid. 

(i)  Ibid.  Sf  vid.  tit.  Character,  373. 

(k)  In  BuUer's  N.  P.  186,  it  is  laid  down  that  it  shalJ  be  read,  on 
proof  that  it  was  delivered  by  the  justice's  clerk  to  the  person  nro- 
ducing  it,  without  proof  of  the  justice's  hand-writing.  Per  Paner, 
C.  J.  at  Hertford,  1732. 

(I)  Kemp  V.  Hundred  ofStaJhrd,  Trin.  19  Geo.  II.  C.  B.  B.N.P. 
186. 

(m)  Noy,  150. 

(n)  Which  requires  the  party,  before  the  action  is  commenced, 
to  enter  into  a  bond  to  the  hi^b  constable  of  the  hundred  in  >rhich 
such  robbery  shall  be  comnutted,  in  the  penal  sum  of  lOOL,  with 
two  sufficient  sureties,  to  be  approved  of  by  the  chief  cleri^^  secon- 
dary, filazer,  or  clerk  of  the  pleas,  or  their  respective  deputies,  or 
the  sheriff  of  the  said  county,  with  condition  for  securing  to  such 
high  constable  the  due  payment  of  his  or  their  costs,  &c 

(•)  This  is  required  by  the  sut.  27  Eliz.  c.  13,  s.  9.  llie  day  of 
committing  the  offence  is  to  be  included.  If  a  robbeiy  be  conunit- 
ed  on  the  Sth  of  October,  the  action  must  at  the  latest  be  commenc- 
ed on  the  8th  of  October  next.  Mirr%9  v.  Hundred  of  Gai^try,  Hob. 
139.  2  Roll.  Ab.  520.  1  Brovml.  156.  Doug.  465.  And  see  Priet 
V.  Hundred  of  Ckewtmj  1  P.  Wms.  437,  and  tit.  Time. 
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that  the  action  was  conimenced  within  twenty  days  next       part 
after  the  examination  of  the  party  before  *  a  magistrate  {p).         it. 
The  teste  of  the  original  shows  the  day  on  which  ft  was  is- 


sued (a).  •  •     « 680 

By  the  stat.  8  Geo.  II.  c.  16,  s.  3,  the  hundred  shall  not  Taking  ene  of 
be  liable  if  one  or  more  of  the  felons  be  taken  within  forty  thefeiom, 
days  next  after  notice  in  the  Gazette  (r).     Evidence,  that 
an  inhabitant  finding  one  of  the  felons  in  the  house,  and  in 
the  presence  of  a  magistrate,  charged  him  with  the  robbe- 
ry before  the  magistrate,  is  a  sufficient  proof  of  taking,  al- 
though he  was  not  taken  into  custody,  the  magistrate  pro- 
mising that  he  should  be  forthcoming  at  the  sessions  at 
the  Old  Bailey  («).     It  is  sufficient  if  any  be  taken,  al- 
though not  upon  the  Hue  and  Cry,  and  although  the  *4ak-  *  081 
ing  be  in  a  different  part  of  the  county  {t) ;  so  it  is  suffi- 
cient if  one  of  the  robbers  be  taken  in  gaol  for  another  of- 
fence, and  be  indicted  of  the  robbeiy  (u),  but  a  taking  on 
suspicion,  if  he  be  acquitted,  is  insufficient  ^o?). 

It  has  been  said,  that  it  is  sufficient  if  any  of  the  robbers 
be  taken  before  the  commencement  of  the  action,  although 

(p)  Supra^  677.  * 

(q)  The  practice  is  to  te^U  original  writs  against  hundreds,  cor- 
porations, heirs,  and  in  several  other  cases,  on  the  day  when  the 
writ  is  bespoke,  ahhough  it  does  not  pass  the  great  seal  till  a  sub- 
^  sequent  day ;  and  if  the  writ  be  bespoke  within  the  year,  it  is  suffi- 
cient, although  it  does  not  pass  the  great  seal  till  afler  the  end  of 
the  year.    Price  v.  Hundred  of  Chtwton,  1  P.  Wms.  437. 

(r)  By  the  stat.  of  Winton,  the  hundred  was  not  discharged  un- 
less aU  the  felons  were  taken  within  forty  days  (3  Lev.  320,  Pier- 
80n  V.  Hundred  of  Wutward.  And  see  3  Will.  Saund.  375,  a).  By 
the  37  Eliz.  c.  13,  it  is  sufficient  if  any  one  of  the  robbers  be  taken 
within  that  period.  But  it  seems,  that  although  the  general  issue 
nei  guiity  Tdksf  be  pleaded  to  a  declaration  on  the  stat.  of  Winton 
againi^t  the  hundred  (Com.  Di^.  Pleader^  S.  11),  yet  the  takiue  one 
of  the  offenders  must  be  specially  pleaded  in  discharge  (B.N.  P. 
187.  3  Will.  Saund.  375,  a.  Mtthwin  v.  Hundred  of  TkisHeworthy 
.  1  Vent.  118.  S.  C.  2  Lev.  4.  Co.  Ent.  348,  9.  And  see  Basher- 
ffiUe  V.  Hundred  of  Ag^nidge^  1  Bid.  11),  although  the  writ  is  that 
they  have  not  yet  been  taken.  If  the  taking  were  not  to  be  speci- 
ally pleaded,  the  defence  might  operate  as  a  surprize  on  the  plain- 
tiff, for  the  fact  of  taking  is  within  the  peculiar  knowledge  of  the 
defendants,  it  being  their  duty  to  raise  the^faue  and  cry,  and  to  se- 
cure the  offenders.  In  2  Leonard,  12,  the  sltagular  but  unsuccess- 
ful experiment  wHs  made  of  pleading  immemorial  usage  and  cus- 
tom for  robberies  on  Gadshill. 

(8)  Meihwin  v.  Hundred  ofThisUeworth,  1  Vent.  118.  « 

(t)  1  Vent.  119.    Com.  Dig.  Hundred,  C.  4. 

(u)  Com.  Dig.  Hundred^  C.  4. 

(x)  Ibid,  and  per  Periam,  Dyer,  370,  a. 
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PART       property,  of  this,  possession  is  prima  fade  evidence.    The 
IT.         trustee  even  of  a  satisfied  term,  in  whom  the  legal  estate  is 
■    ■  vested,  is  entitled  to  recover  (n). 

It  is  not  necessary  under  the  stat.  1  Geo.  I.  to  prove 
*  684  *  that  twelve  rioters  were  assembled  (o).  In  an  action 
on  the  Stat.  57  Geo.  III.  c.  1$,  s.  38,  it  is  not  ne- 
cessary to  prove  that  the  object  of  the  mob  was  sedi- 
tious {p).  It  would  be  proper  to  show  that  the  action 
had  been  commenced  within  twelve  months  after  the  in- 

Proof  in  an  ac-      I^^  ^^  acUon  ou  the  Stat.  9  Gco.  1.9. 22,  s.  2,  to  recover 
tian  under  the  damages  from  the  hundred  for  an  injury,  by  maliciously 
Black  Acu       killing  cattle,  destroying  trees,  setting  fire  to  houses,  staduB 
of  com,  &c.  the  ptamtifi'must  prove  that  the  fact  was  ua- 
lawfiilly  and  maliciously  done  according  to  the  terms  of 
the  statute  (r). 
Notice.  2dly.  He  must  prove,  that  he  by  himself,  or  his  ser- 

vant, gave  notice  of  the  damage,  within  two  days  after 
the  o&nce,  to  some  of  the  inhabitants  of  some  tomi, 
village,  or  hamlet  near  unto  the  place  where  the  fact  was 
committed. 
Examination.  3rdly.  That  withui  four  days  (s)  after  the  notice  lie 
gave  in  his  own  examination,  or  that  of  his  servant  or 
servants  that  had  the  care  of  the  house,  out-house,  <fcc. 
before  a  justice  of  the  peace  of  the  county,  or  bt- 
habiting  within  the  hundred  where  the  fact  happened, 
or   near   to   the   same,   whether  he   knew  (t)  the-  person 

(n)  PrUdhett  v.  Waldrwn,  if  anoiher,  5  T.  R.  ^4. 

(0)  For  although  in  the  1st  and  3d  sections  the  number  twelve 
is  particularly  mentioned  as  descriptive  of  the  ofience,  it  is  omit- 
ted in  the  4th  section,  which  creates  the  felony  by  riotous  demo- 
lition, &c.  and  also  in  the  6th  section,  which  gives  the  remedy.  5 
T.  R.  14. 

(p)  Clarke  y.  Burdett,  &  another,  2  Starkie's  C.  504. 

fq)  By  the  production  of  the  writ,  &c.  vide  mproy  679«  But  qa. 
whether  this  be  necessary,  for  the  limitation  in  the  8th  sect,  of  stat 
1  Creo.  I.  St.  2,  c.  5,  mentions  prosecutioDs  only.  See  2  WilL  SamuL 
378,  b. 

(r)  AAer  verdict  on  a  declaration,  alleging  that  it  was  felMiious- 
ly  done,  it  will  be  presumed  that  it  was  £>ne  unlawfully  and  malt* 
clously.    AUtn  v.  Hundred  of  Kuiw,  3  Wils.  318.    2  Bl.  R.  8^. 

(s)  Both  the  two  and  the  four  days  are,  it  seems,  to  be  reckoned 
inclusively.  2  WiU.  Saund.  378,  c.  See  Abnif  v.  Hundred  o/Crouh 
tnfy  Hob.  139. 

(t)  To  state  that  he  has  good  reasons  to  suspect  that  the  fi^it  was 
done  by  R.  G.  and  W.  L.ib  not  suificient,  for  there  is  a  great  deal  of 
difference  between  knowing' and  suspecting.  King  v.  hiikclhUanU.^ 
Bishops  SuUon,  2  Su-.  1247. 
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*  or  persons  who  committed  the  fact,  or  any  of  them ;  and       pabt 
if  he  has  confessed  that  he  knew  them,  or  any  of  them,  he         ir. 

ought,  it  seems,  to  prove  that  he  entered  into  the  recog- 

nizance  prescribed  by  the  statute.  The  delivery  of  the 
examination  to  the  magistrate  previous  to  the  giving  notice 
to  the  inhabitants  is  not  sufficient  (u). 

4thly.  He  must  prove  the  commencement  of  the  action  Conmience- 
within  a  year  {x).    The  damages  are  hraited  to  200/.  mentof  actiM. 

By  the  terms  of  the  stat.  if  any  one  of  the  oflRsnders  shall 
be  apprehended,  and  lawfully  convicted  within  six  months 
after  the  offence,  the  inhabitants  shall  not  be  liable. 

Husband  and  Wife. 

I.     Evidence  in  actions  by  the  f^usband  and  wife^  or  one  of 
them^  p.  665. 

II.     In  ofiiions  against  the  husband  and  unfe,  p.  691. 

in.     Indictments  against  them^  p.  704. 

IV.     Competency,  p.  706. 

I.  Joint  action  by  the  husband  and  wife, — ^In  general,  when  Actions  by 
the  husband  and  wife  join,  the  interest  of  the  wife  must  be  h»|»^*nd  and 
alleged  in  the  declaration  (a),  and  conseguenfly,  *  if  she  has  «  ggg 
been  improperly  joined,  the  defect  appears  upon  the  re- 
cord, and  is  not  matter  of  proof  in  defence  upon  the  trial. 

(u)  Fowler  v.  Hundred  of  Loninghoroughi  1  B.  &  B.  64. 

(x)  By  sec.  10 ;  tfide  supra,  679. 

(a)  2  Bl.  Rep.  133a  Com.  Dig.  Pleader,  %  A.  1.  [SUOey  v.  Bar^ 
hite  ifux.^  Gaines's  Rep.  321.  And  where  a  bood  and  warrant  of 
ftttomey  were  given  to  a  feme  dum  sola,  who  afterwards  married, 
the  court,  upon  affidavit  of  facts,  allowed  judgment  to  be  entered  in 
ikvor  of  baron  and  feme.  Sheble  v.  Cummin,  1  Browne's  Rep.  253.] 
She  must  join  in  respect  of  all  causes  of  action  which  are  complete 
before  the  marriage  (3  T^v.  403.  Co.  Litt.  351.  7  T.  R.  349.  Com. 
IHg.  Baron  and  Feme,  V.) ;  so  in  real  actions,  and  actions  of  waste 
(1  Boist.  21.  7  Hen.  IV.  15,  a.  3  Hen.  VI.  53),  or  personal  injury  to 
the  wife,  by  slander  or  battery,  during  coverture  ( Yelv.  89.  Noy,  18. 
1  Brownl.  205.  Cro.  Jac  501.  53a  Com.  Dig.  Boron  and  Feme,  V)« 
[Donaldson  v.  Maginnes,  4  Yeates,  127.]  She  may^  join  wherever 
there  was  an  inception  of  the  cause  of  action  in  her  before  cover- 
turoi  although  it  become  complete  afterwards,  (2  Saund.  47,  g.  Salk. 
114.  2  Lev.  107.  Cro.  Eliz.  459.  Com.  Dig.  Baron  and  Feme,  X).  (1) 
Yet  in  detinue,  except  for  the  charter  of  the  wife's  inheritance,  it 
is  said  that  the  husband  must  sue  alone  (B.  N.  P.  50.  1  Salk.  114. 


(1)  [As  in  an  action  of  account  for  the  rents  and  profits  of  the 
wife's  land  during  coverture.  Lewis  v.  Martin,  1  Day,  263 ;  though 
the  husband  may  sue  alone.    Ckancey  v.  Strong,  2  Root,  3^.] 

VOL.  n.  76 
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PART  It  is  unnecessary,  unless  the  defendant  deny  the  mar- 

IV.  riage  by  a  plea  in  abatement,  to  give  any  evidence  of  the 
....,.—..-..  marriage ;  it  is  sufficient  to  identify  the  parties ;  the  de- 
Actions  by  fendant  cannot  impeach  the  marriage  by  evidence  under 
husband  and    {^^  general  issue  (6). 

^'  ^*  Where  the  action  is  brought  in  respect  of  an  injury  done 

to  the  wife,  as  by  slander  or  imprisonment,  and  conse- 
quential damages  to  the  husband  are  also  laid,  for  which 
he  ought  to  have  sued  alone,  no  evidence  ought  to  be  given 
of  such  special  damage,  and  the  defect  willbe  aided  by  a 
special  verdict,  confinmg  the  damages  to  the  detriment  to 
*  687  the  wife  (c).     *  As,  if  the  declaration  allege  a  battery  of 

Bac.  Ab.  tit.  DeHnutf  A.  But  see  R.  Tern.  Hardw.  120), — (1)  or  where 
she  is  the  meritorious  cause  of  action ;  as,  where  a  bond  or  m^mis- 
flory  note  is  made  payable  to  her  (PhittiMrk  v.  Phickwdly  2  M.  &  8. 
393.  Day  v.  Ptugrofot^  cited  ibid,  from  Mr.  Ford's  note.  3  Lev.  403. 
2  Mod.  217.  8alk.  114.  4  Mod.  156.  Prai  v.  Ta^,  Cro.  Eliz.  61). 
[Banks  v.  Marksberryy  3  Littell'a  Rep.  281.]  or  where  an  express 
promise  is  made  to  pay  money  to  her  for  her  servicey  as  by  the  cure 
of  a  wound  (Brashfbrdv,  Buddnghamy  Cro.  Jac.  77.  205.  Aote  v. 
^  BoufUr,  1  H.  B.  114.  WeUer  v.  Baker,  2  Wils.  414),  or  the  husband 
alone  may  sue. — (2)  Where  the  action  would  not  survive  to  the 
wife,  she  mutt  noi  be  joined  (Com.  Dig.  Baron  and  /Vme,  W) ;  as, 
where  words  not  actionable  are  spoken  of  the  wife,  and  occasiea 
special  damage  to  the  husband,  1  Salk.  206.  1  Lev.  140.  1  Sid. 
246.    In  an  action  forHise  and  occupation,  the  wife  may  join  with 

her  joint-tenant  and  her  husband.    P.  C.  K.  B.  SmWi  v. , 

Mich.  2  G.  4. 

(h)  Diektnsan  Sf  ux.  v.  Danfisy  1  Str.  480.  B.  N.  P.  20.  Cro.  Jac. 
655.    [OKMii&f  ^  lu;.  V.  IFi3ltaiM,  15  Mass.  Rep.  243.] 

(c)  2  Mod.  66.  2  Lev.  101.  1  Lev.  3.  Cond.  Dig.  Pleader,  C.  87. 
In  AuMd  V.  Come  (1  9hlk.  110),  where,  in  an  action  by  the  husband 
and  wife  for  the  impriaomnent  of  the  wife,  the  declaration  alleged, 
ftr  quod,  the  affairs  of  the  husband  remained  undone,  it  was  held, 
according  to  the  report  in  Salkeld,  that  the  per  qiiod  was  well  laid 
in  aggravation ;  but  in  Str.  J094,  Lee,  C.  J.  said  that  he  had  seen  a 
manuscript  note  of  the  case  in  Salkeld,  and  that  Holt,  C.  J.  said 
that  he  would  not  intend  that  the  Judge  suffered  the  husband  to 
g^re  the  special  damages  in  evidence.  In  Todd  v.  RMord  (11  Mod. 
964),  which  was  an  action  by  the  husband  and  wife  for  an  assault 
on  the  wife  per  qaod,  the  husband  expended  money  in  her  cur^  and 
entire  damages  were  given,  it  seams  to  have  been  held  duit  the 
verdict  might  be  supported.  It 

(1)  [Husband  and  wife  cannot  join  in  detinue  for  a  chattel  of  the 
wife,  if  the  husband  had  actual  or  constructive  possession  after  the 
marriage.  Spiers  v.  Mexander,  1  Ruffin's  Rep.  67.  But  they  must 
join  in  detinue  to  recover  the  wife's  chattels,  of  which  she  had  lost 
possession  dum  sda.    Crazier  v.  Gana,  1  Bibb,  257.] 

^2)  [Where  a  bond  is  given  to  a  feme  executrix  or  admimstratrix 
during  coverture,  styling  her  executrix,  &c.  the  husband  may  sue 
on  it  alone.    Steward  v.  Chance,  2  Penn.  Rep.  827.] 
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• 
both  (d),  or  a  battery  of  the  wife,  and  the  taking  the  goods       part 
of  the  husband  (ej,  or  the  imprisonment  of  the  wife,  f^         vf. 
quod  the  affairs  of  the  husband  remained  undone  (/)  (1).       - 

By  the  husband  alone, — If  the  husband  alone  bring  an  ac*  By  Uie  bus- 
tion  where  his  wife  ought  to  have  joined,  as  in  debt  on  a  ^*"^  *^°°®' 
bond,  or  for  a  chose  in  action,  due  to  the  wife  before  cover- 
ture {g)y  or  for  a  personal  wrong  done  to  the  wife,  either  be- 
fore or  during  coverture,  as  by  slander  or  battery  of  the 
wife,  where  tne  *  action  is  not  founded  on  special  and  con-  *  688 
Becniential  damage  to  the  husband  (A)  the  declaration  will 
be  Dad;  but  the  objection  usually  appears  qn  the  record 
and  does  not  arise  upon  the  evidence  {%)• 

It  seems,  however,  to  be  clear  in  principle,  that  where  a  special 
damage  results  to  the  husband  from  an  injury  to  the  wife,  for  which 
an  appropriate  action  lies  for  the  husband,  he  cannot  recover  jointlr 
with  the  wife.    See  DU  v.  BroohUy  Str.  61.     [See  Yelv.  90,  nole,  (1)] 

In  trespass  on  the  lands  of  the  wife,  they  may  recover  in  respect 
of  the  ^rass  cut  and  carried  away.  Cro.  ESiz.  96.  WUUy  v.  Hcaoks- 
more,  cited  in  WeUer  v.  Baker^  2  Wils.  424. 

(d)  2  Mod.  66.  Com.  Dig.  Pleader,  C.  87.  Per  PoweU,  J.  IMd 
'v.  Bedford,  11  Mod.  264.  If  husband  and  wife  join  for  the  battery  of 

both,  It  is  wrong ;  but  it  may  be  helped  by  a  verdict  separating  the 
damages,  and  judgment  may  be  given  for  the  damaffes  to  the  wilv, 
and  the  writ  will  abate  for  the  residue.    B.  N.  P.  21.  9  Edw.  IV. 
51.  Cro.  Jac.  655.     [See  March,  47.  Style,  129.  6  Mod.  149.   Eher 
aol  V.  Krug  if  ux.  3  Binney,  555.] 

(e)  Com.  Dig.  Pleader,  C.  87.  Dub.  1  Lev.  3,  if  the  defendant  bQ 
found  not  guilty  as  to  the  goods. 

(P  2  Str.  1094.  Russel  v.  Come,  1  Salk.  119.  Aeuwian  v.  Smithy 
2  Salk.  642.  Dix  v.  Brookes,  Str.  61.  But  see  Todd  v.  Redford^  11 
Mod.  264. 

{g)  1  Roir.  347.    MUner  v.  MUnes,  3  T.  R.  627.    1  Sid.  25. 

/h)  Yelv.  89.  Noy,  18.  1  Brownl.  205.  1  RoL  Rep.  360.  Cro, 
Car.  90.  Lit.  Rep.  285.  Com.  Dig.  Baron  and  Feme,  V. 

(t)  See  the  different  cases.  Com.  Dig.  Baron  and  Feme,  T.  W.X. 
It  seems  to  be  an  invariable  rule,  that  the  wife  must  be  joined  in 
respect  of  all  causes  of  action  which  are  complete  in  the  wife  before 
coverture,  and  which  of  coure  will  survive  to  her ;  but  there  are 
several  instances  in  which  a  cause  of  action  accrues  during  mar* 


(1)  [In  an  action  by  husband  and  wife  against  A.  for  driving  his 
horse  and  chaise  against  the  plaintifTs  chaise,  judgment  was  arrest<- 
ed  because  the  declaration  charged  iniuries  to  the  damage  of  the 
husband  only,  as  the  loss  of  wife's  labour,  &c.  Barnes  if  ux.  v. 
Hurd,  11  Mass.  Rep.  59.  But  in  Lewis  v.  Bahcock,  18  Johns.  443, 
the  Sup.  Court  of  New  York  held,  that  though  such  a  declaration 
was  bad  on  demurrer,  it  was  good  after  verdict. 

In  ejectment  by  husband  and  wife,  in  right  of  the  wife,  advantage 
may  be  taken  on  the  general  issue  of  the  wife's  being  the  wife  of 
another  man  and  not  of  the  plaintiff.  Less,  of  Lopez  v.  Mayer  if  ah, 
1  Yeates,  551.} 
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PABT  Where  the  husband  saes  in  respect  of  special  damage  to 

IT.         himself,  in  consequence  of  a  personal  injury  to  the  wi^,  or 
-  lays  the  assault  upon  the  wife,  or  other  personal  injury  to 

Action  hj  the   her  in  aggravation,  he  is  entitled  to  recover  in  respect  of 
husband  abne.  |||^  damage  to  himself  only,  and  not  for  the  injury  to  the 
wife  ;  for  the  action  for  the  latter  damage  would  survive  to 
the  wife  {k) ;  but  he  may  allege  and  prove  that  in  aggrava- 
tion, in  respect  of  which  he  cannot  maintain  another  and 
more  appropriate  action.     Thus,  in  trespass,  for  breaking 
and  entering  his  house,  he  may  allege  tne  assaulting  and 
*  689  menacing  his  wife,  servants,  *  and  children  in  aggrava- 
tion (2),  m  order  to  show  the  enormity  of  the  trespass  (m). 
So,  it  seems,  although  the  contrary  has  been  held  (n),  he 
may  in  an  action  of  trespass  for  breaking  and  entering  hi^ 
house,  give  in  evidence  loss  of  service,  or  other  consequen- 
tial damage  which  has  accrued  from  a  trespass  on  his  wife 
or  daughter  (o). 
By  th«  bus*  Jn  an  action  by  the  husband  alone,  in  respect  of  conse- 

an  one.  quential  damage  from  a  trespass  against  the  wife,  it  is  in- 
cumbent on  the  plaintiff  to  give  prima  facie  evidence  of 
marriage,  and  that  the  defendant  may  negative  the  fact  of 
marriage  by.  a  plea  in  bar,  or  by  evidence  under  the  general 
issue. 
The  husband  may  maintain  an  action  ih  his  own  name 

riage,  and  which  would  survive  to  the  wife,  and  where  the  husband 
may  sue  alone,  as  ip  the  case  of  a  bond  or  protnissory-note  given 
to  the  wife  during  coverture.  Supra^  687 ;  Howd  v.  juoin,  3  Lev. 
403.  • 

(k)  Dix  V.  Brookuy  Str.  61,  where  the  plaintifTdecIaied  for  break- 
ing and  entering  his  house,  and  assaulting  his  wife ;  and  the  Court, 
on  motion  in  arrest  of  judgment,  said  that  the  plaintiff  might  join 
that  in  his  declaration  to  aggravate  damages  for  which  he  could  not 
sin^y  recover,  and  for  which  the  party  injured  might  have  a  separate 
action,  as  in  the  common  case  of  beating  a  servant  per  quod  senitium 
omovU.    [See  Yelv.  90,  note  (1 ).] 

In  JSTewman  v.  Smith,  (Salk.  642),  it  was  held  that  the  plaintiff 
might  allege  the  beating  of  his  daughter  (in  an  action  of  trespass, 
f.  e,f.)  in  aggravation  of  damages,  although  the  loss  of  service 
could  not  be  given  in  evidence,  because  for  that  he  .had  an  appro- 
priate action ;  and  that  he  might  in  such  an  action  recover  also  for 
a  personal  injury  to  himself 

The  husband"  may  sue  alone  on  a  covenant  to  husband  and  wife 
in  respect  of  the  wife's  land.  Arnold  v.  RevauUy  1  B.  &  B.  443. 
See  Beaver  v.  Lane,  2  Mod.  217. 

(I)  JSTeuman  v.  iSmUh,  Sallr.  642.    Die  v.  Brookes,  Str.  6L 

(m}  Ibid.  (n)  Ibid. 

fo)  Bennett  v.  AkoU,  2  T.  R.  166. 
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for  the  service  or  labour  of  his  wife  (p) ;  and  if  he  bring       part 
such  an  action  in  respect  of  earnings  during  cohabitation,  ly. 

it  is  no  answer  to  show  that  she  was  previously  married  to  —-.-.....-.i. 
another  Jiivho  is  still  living,  for  she  may  be  considered  as 
servant  to  the  plaintiff  (f).  In  such  an  action,  it  seems 
that  an  admission  by  the  wife,  such  as  a  receipt  given  b^ 
her,  is  not  evidence  (rV-  unless,  perhaps  there  be  some  evi- 
dence to  show  that  tne  husband  had  constituted  her  his 
agent  for  that  purpose  {s). 

Action  by  the  wife,—rT^e  wife  cannot  sue  without  the  hus-  By  th«  wife 
band  (^),  (I)  but  if  she  alone  bring  an  action,  where  she^^  **<*"®- 
a  right  or  action,  the  defendant  cannr)t  take  advahtagftbf 
her  coverture  by  evidence  under  the  general  *  issue,  it  is  a  *  600 
personal  disability,  %nd  must,   according  to  the  general 
rule  (u)  be  pleaded  in  abatement  (^),C2)  although  the  husband 
may  reverse  the  judgment  by  writ  of  iBrror(y).     But  if  the 

(p)  1  Salk.  114;  B.  N.  P.  136;  Cro.  Jac.  77.  For  the  promise  in 
law  is  made  to  him ;  but  on  an  express  promise  to  the  wife,  they 
may  join.    Ibid. 

(q)  Per  Parker,  C.  J.  Str.  80. 

(r)  Per  Lee,  C.  J.    B.  N.  P.  136. 

(s)  Supraj45. 

(t)  MarahaU  v.  AuKon,  8  T.  R.  545.  Although  she  lives  separately 
from  her  husband,  and  has  a  separate  maintenaine  secured  by 
deed.— {3)  Neither  can  she  be  sued  alone  (ibid.)  A  feme  sole  tra- 
der, by  the  custom  of  London,  may  be  suea,4>ut  the  husband  must 
be  joined  for  conformity,  ahhough  execution  may  be  issued  against 
her  alone.  See  Beard  v.  fVebby2  B.  &l  P.  98.  iMngham  v.  Bttvctt, 
Cro.  Car.  68. 

(u)  3  T.  R.  631. 

(x)  Coverture  in  a  woman,  whether  plaintiff  or  defendant,  must 
be  pleaded  in  abatement  (Com.  Dig.  tit.  Please?*,  2  A.  1.  Milner 
MUnes,  3  T.  R.  627).  See  Wtathrooke  v.  Strutvillt,  (Str.  79),  where, 
in  an  action  for  an  assault,  the  defendant  proved  his  marriage  with 
the  plaintiff,  and  she  proved  in  answer  her  previous  marriage  to  one 
Westbrooke,  who  was  living  at  the  time  of  the  second  marriage  ;  it 
was  insisted  that  she  ought  not  to  give  felony  in  evidence  to  support 
her  action ;  but  Ld.  King  admitted  it.    See  B.  N.  P.  20. 

(y)  2  Bl.  R.  1236.  If  she  marry  during  the  suit,  the  coverture 
must  be  pleaded  by  plea  puis  darrein  conixnuanct,  Bac.  Ab.  Ahate- 
meTU,  C.    Morgan  v.  Painter,  6  T.  R.  265. 


(1)  [The  husband  of  a  woman  who  is  guardian  in  socage  must 
join  in  actions  by  her.    Byrne  v.  Fan  Hoesen,  5  Johns.  66.] 

(2)  [Mwten  V.  Robison,  1  Taylor,  72.  2  Hayw.  121.  ace.  Chte- 
w»d  y.  Turk,  3  Bibb,  246,  contra,] 

(3)  [In  North  Carolina,  a  married  woman  may  file  a  bill  in  her 
own  name  for  a  separate  maintenance.  Knifrht  v.  Knight.  2  Havw. 
101.] 
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PART       wife  alone  bring  an  action  wher6  she  has  no  legal  cause  of 
IV.         action,  it  will  be  a  ground  of  nonsuit  at  the  trial  (a:).    If^ 
«— ^-*— ^  however,  upon  the  trial,  evidence  be  given  of  coverture. 
Action  by  the   which  would,  being  unanswered,  show  that  the  wife  herself 
wife  alone.      y^^  j^^  cause  of  action,  she  may  rebut  that  evidence  by 
proof  of  the  husband's  civil  death,  by  exile  and  abjuration 
of  the  realm  (y),  or  transportation  for  felony  for  a  term  of 
years,  f  1) 
*  691      *  Wnere  a  married  woman  brought  an  action  for  goods 
sold  and  delivered,  and  the  defendant  proved  the  plaintiflPs 
CQverture,  and  the  plaintiff  then  gave  in  evidence  the  re* 
c^M  of  the  husband's  conviction  for  felony,  and  sentence 
of  transportation  for  Fcven  years,  which  term  was  then  ex- 
pired, it  was  held  at  N\»i  Prius  thatithis  was  evidence  of 
the  husband's  abjuration  of  the  realm ;  and  that,  if  in  fact 
he  had  returned,  the  onus  of  proving  the  contrary,  lying  oa 
the  defendant,  the  right  pf  action  remained  (z). 

(x)  CawkU  V.  Shaw^  4  T.  R.  861 ;  where  a  widow,  a  feme  sole 
tr'ader  in  London,  brought  an  action  in  the  Court  of  K.  B.  for  goods 
sold  and  delivered  by  her  whilst  she  was  covert  Mere  evidence  of 
an  acknowledgment  that  she  was  covert  has  been  said  to  be  insuffi- 
cient.    Wilson  v.  MUcKtUj  3  Camp.  39a 

(y)  Bdknap^a  case,  2  Hen.  IV.  7,  a.  1  Hen.  IV.- 1,  a ;  where  the 
husband  was  banished  to  Oascony,  there  to  remain  till  he  attained 
the  King's  favour  (Co.  Litt.  132,  b.  133,  a ;  [and  Mr.  Day's  note.] 
Com.  Dig.  Matemenij  E.  6) ;  and  where  the  husband  ought  to  join, 
and  the  coverture  is  pleaded  in  abatement,  this  Is  affood  replica- 
tion. In  Marsh  v.  HuUhinsnn  (2  Bos.  &  Pull.  231,)  Ld.  Eldon  ob- 
served, '^  The  husband  being  civilly  dead,  the  wife  was  entitled  to 
dower  of  his  land  in  the  same  manner  as  if  he  were  actually  dead  ; 
so  she  became  entitled  to  the  enjoyment  and  profits  of  her  own  land, 
though,  if  he  had  not  been  civilly  dead,  he  would  have  been  seised 
of  the  lands  in  her  right ;  and  indeed  she  might  have  sued  for  an 
assault  in  her  own  name,  and  might  have  been  made  a  defendant 
without  her  husband  in  all  cases  in  which  the  husband  must  other- 
wise have  been  joined." 

(z)  In  Carroll  v.  Blencowj  4  Esp.  C.  27.    But  see  Ld.  Eldon's  ob- 
servations in  Marsh  v.  Hutchinson^  2  B.  &  P.  S^.    In  Sparrow  v. 
CarmShers  (cited  in  CorbeU  v.  PoelnitZy  1  T.  IL  7,  and  2  Bl.  R.  1197), 
»  the  action  was  on  a  note  ffiven  by  a  woman,  who  kept  a  public- 

house,  for  malt  supplied  to  the  public-house ;  plea  the  general  issue ; 
the  defence  was  coverture ;  the  replication  in  evidence  was,  that 
the  husband  had  been  transported,  and  the  time  not  yet  expired  ; 
and  Yates,  J.  thought  that  the  Court  must  consider  the  transporta- 
tion as  suspending  her  disability.  See  Ld.  Eldon's  observations  on 
this  case,  2  B.  &  P.  233 ;  where  he  says,  **  A  difficult  of  equal  im- 
portance occurs  where  a  wife  has  contracted  debts  alter  the  period 
of  her  husband's  transportation  has  elapsed,  but  before  his  actual 
return  to  this  country.  As  far  as  his  (Mr.  J.  Yates's]  opinion  can 
be  collected,  he  seems  to  have  treated  it  as  a  material  circumstance 
in  evidence,  that  the  time  of  the  transportation  was  not  out." 

(1)  [Where  a  feme  covert  was  deserted  by  her  husband  in  a 
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After  a  solemn  admission  by  a  woman  that  she  ib  mairi-       pa&t 
ed  to  a  man,  and  that  the  goods  in  his  possession  are  his  it. 

goods  by  the  marriage,  she  will  be  precluded  afterwards,  .—i—....... 

as  against  creditors,  from  denying  the  mairiage  {a)  (1). 

II.  Actions  against  husband  and  wife. — In  an  action  against  Actions 
husband  and  wife  it  is  sufficient  to  prove  the  marriage  de  J^band^nd 
facto,  by  evidence  of  cohabitation,  acknowledgment  and  wife. 
reputation ;  for  a  man  who  has  allowed  a  woman  to  pass 
in  the  world  as  his  wife  shall  not  afterwards  be  permitted 
to  say  that  she  *  is  not  so  (i).     And  they  cannot  prove  in  «  692 
defence  that  they  were  not  legally  married  (c). 

In  an  action  against  the  husband  and  wife,  in  respect  of 
the  contract  of  the  wife  previous  to  the  marriage,  the  de- 
fendant may  prove  under  the  general  issue  that  she  was, 
at  the  time  of  the  supposed  contract,  the  wife  of  another 
man  {d)  (2). 

Against  the  huAand  alone  (e). — Although  the  wife  cannot  Against  Uie 
bind  the  husband  by  any  act  or  contract  of  her  own,  yet  ***"^*'"  • 
he  may  be  affected  by  them  after  proof  that  he  gave  her 
authority  to  act  as  his  agent  (/) ;  or  by  evidence,  from 

(a)  Afoee  v.  Coileff,  Cowp.  292. 

(h)  Jfonoood  V.  Stevenson,  Andr.  227.    Peake's  Ev.  377. 

(e)  Or  even  plead  in  bar  ne  ungues  aeeouple ;  for  the  legality  of 
the  marriage  is  not  triable  in  personal  actions,  because  a  husband 
de/ado  is  bable  to  bis  wife's  debts.    Andr.  227. 

{d)  CVwicy  v.  Robertson  &  hia  wife,  3  Gamp.  438. 

(e)  The  husband  and  wife  must  be  sued  jointly  in  respect  of  the 
debt  or  contract  pf  the  wife  before  marriage,  although  the  husband 
state  an  accoimt,  and  expressly  promises  ta  pay  the  debt  (Mitckin- 
son  V.  Hewson,  7  T.  R.  348.  Aleyn,  72).  The  husband  may  be 
sued  alone  for  rent  due  during  the  coverture,  on  a  lease  which  the 
wife  has  as  executrix.  Com.  Dig.  Baron  and  Fane,  V,  Thorn. 
Ent.  117. 

(/)  SuprOy  57,  8.  [See  ffaUingham^s  Ex^or,  v.  Simon^s  Ex^or,,  1 
Desauss,  278.] 

foreign  country,  and  afterwards  maintained  herself  as  a  feme  sole,  and 
came  to  this  country  and  resided  here  ^ye  years — the  husband  being 
a  foreigner  and  never  having  been  In  the  United  States — she  was 
allowed  to  sue  as  a  ferae  sole.     Gregory  v.  Paid,  15  Mass.  Rep.  31. 

Where  the  husband  is  banished,  the  wife  is  to  be  considered  as  a 
feme  sole  to  all  purposes  of  acquiring  property.  Trougkton  v.  HUl, 
2  Hay  w.  406.     tFrigkt  v.  tTrtght,  2  Desauss.  244.] 

(1)  [A  feme  covert,  suing  as  sole,  cannot,  after  judgment  for  the 
defendant,  assign  her  coverture  for  error.  Mxon  v.  nye,  1  Coxe*s 
Rep.  217.] 

(2)  [The  husband  cannot  be  sued  alone  for  a  debt  contracted  by 
the  wife  dumsoku  Angel  v.  Felton,  8  Johns.  149.  Nor  as  adaunis- 
trator  in  right  of  his  wife.    Moore  v.  Suttril,  1  Hay  w.  16.] 
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PA&T       which  a  previous  authority  by  hiniy  or  his  subaequent  assent 
IV.         can  be  implied. 
«.,..«..«^««      Where  the  wife,  without  any  authority  from  the  hus- 
band, contracted  with  a  servant  by  deed,  it  was  held,  that 
the  servant,  after  the  services  were  performed^  might  main- 
tain an  action  of  assumpsit  against  the  husband  according 
to  the  terms  of  the  deed  (g).     And  if  the  hut>and,  although 
not  liable  in  point  of  law,  promise  to  pay  the  debt  of  the 
wife,  he  will  be  bound  by  it,  although  it  was  made  under 
a  mistake  of  the  law  A). 
*  693      *  Where  the  action  is  brought  in  respect  of  goods  suppli- 
h*^'"*Vf*      ^  to  the  wife  :  1st.  They  either  cohabit,  or  2dly,"Hve  apart; 
goods °8upp[ied  and  if  they  live  apart,  they  do  sp  either  by  mutual  eoosent, 
to  the  wife.      or  by  the  default  of  one  without  the  consent  of  the  other, 
or  by  act  of  law.     A  presumption  arises  from  cokabkationy 
that  the  wife  has  authority  from  the  husband  to  purchase 
such  articles  as  are  necessary  for  herself  apd  the  family  (i), 
unless  the  contrary  appear,  and  that  haviag  been  supplied 
to  her  they  ccwae  to  his  use  (k). 
During  coba-        This  is  merely  a  presumption  of  fact  for  the  Jury,  and  is 
bitatioD.  liable  to  be  rebutted  by  evidence  negativing  the  husband's 

assent  to  the  contract,  as  by  proof  of  express  notice  to  the 
plaintiff,  or  to  his  servant,  that  the  husband  would  not  be 
responsible  (/).  Proof  by  the  plaintiff  that  the  articles 
were  consumed  in  the  defendant's  family  is  but  presump- 
tive evidence  of  his  assent,  and^  a  special  verdict  for  the 
plaintiff,  which  does  not  find  tlie  assent  of  the  defendant, 
is  insufficient  (m).     It  is  a  defence  for  the  husband  to  show 

(g)  White  V.  Cuyhr,  6  T.  R.  176. 

(h)  Hombu(Jde  v.  Hominiry^  2  Starkie's  C.  177,  Cor.  EUIenborougb, 

i^     \Jm    J, 

(i)  Bac.  Ab.  Baron  a^d  Feme,  H.    2  Str.  1122 ;  and  per  Holt, 
•  Etherington  v.  Parrott,  1  Salk.  lia 

(k)  Where  the  wife  took  up  goods,  but  pawned  tbem  before  they 
had  been  made  i;ito  clothes,  it  was  held  that  the  husband  was  not 
liable,  for  they  never  came  to  his  iise  (1  Salk.  118,  pi.  10) ;  but  it 
would  have  been  otherwise  if  they  had  been  first  made  up  and  worn, 
and  then  pawned  (ibid.)  So  if  the  wife  pawn  her  clothes,  and  after- 
wards borrow  money  to  redeem  them,  the'  husband  is  not  liable. 
2  Show.  283. 

(I)  B.  N.  P.  134,  laS.    1  Str.  113.    1  Salk.  118. 

(m)  B.  N.  P.  136.  ThJB  ease  is  there  assimilated  (B.  N.  P.  134.) 
to  that  of  credit  given  to  a  servant ;  but  a  servant  has  no  authority 
till  the  master  has  recognized  him  as  agent  by  his  mode  of  dealing ; 
a  wife,  on  the  other  hand,  derives  her  credit  from  the  very  nature 
of  the  relation  accompanied  by  cohabitation.- 

If  a  husband  during  temporary  absences  supplies  the  wife  with  an 
allowance  for  necessaries,  the  tradesman  who  knows  Uiis,  but  trusts 
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that  the  credit  was  given  not  to  himself  but  to  |he  wife,       part 
although  they  Uved  together,  and  although  the  husband         it. 
saw  the  wife  in  possession  of  the  clothes  for  *  the  value  of  .—i—.-.^ 
which  the  action  is  brought  (n).     As  where  the  plaintiff  Against  the 
without  the  privity  of  the  husband,  supplied  the  wife  of  an  ''""5?''^^  ^ 
apothecary  in  a  smalltown  with  dress  to  the  amount  offo^hewlftr^ 
200Z..  afler  the  father  of  the  wife  had  paid  a  similar  bill,  *  694 
and  had  admonished  the  plaintiff  not  to  supply  her  with 
other  goods  without  the  knowledge  of  the  husband  (o).    If 
the  husband  rely  on  notice  to  the  plaintiff  not  to  trust  the 
wife  during  cohabitation,  he  must,  it  seems,  prove  express 
notice ;  it  is  insufficient  to  prove  a  general  notice  in  the 
Gazette' or  other  newspaper  (jp),  without  further  showing 
that  the  plaintiff  read  the  paper.        , 

Where  the  husband  and  wife  do  not  cohabit  the  case  is  Where  the 
very  different.     If  the  husband  turn  away  the  wife,  he  *'"*'*J?i'""r 
sends  credit  with  her  for  reasonable  expenses  (g),  or,  in  QuT'ofdoow?* 
other  words,  he  lies  under  a  legal  obligation  to  pay  the 
debts  which  she  necessarily  incurs  (1). 

The  case  of  Bolton  v.  Prentice  (v)  affords  a  strong  illus- 
tration of  the  disdnctiori.  The  defendant  there,  haid,  dur- 
ing the  cohabitation,  given  to  the  plaintiff  (a  milliner),  ex- 
press notice  not  to  trust  the  wife ;  twelve  months  after- 
wards the  defendant  turned  his  wife  out  of  doors^  and  she 
was  furnished  by  the  plaintiff  witj^  appard  suitable  to  her 
degree ;  and  the  court,  on  a  motion  for  a  new  trial,  denied 
it,  saying,  that  when  a  man  turned  away  his  wife  he  gave 
her  general  credit,  and  the  prohibition  was  gone  and  su- 
perseded (r). 

the  wife  with  goods,  cannot  recover.  HM  v.  Brien^  4  B.  &  A.dS2. 
It  is  not  necessary  that  the  allowance  should  be  secured  by  deed. 
Ibid. 

(n)  Metcalf  ▼.  Shawy  3  Camp.  22.  BenUey  v.  ChrM^j  5  Ikunt. 
356.  In  the  former  case  Ld.  Ellenboroueh  nonsuitedthe  plaintiff; 
in  the  latter,  it  was  left  as  a  question  of  fact  for  the  Jury  to  say  to 
whom  the  credit  had  been  given. 

(o)  Metcaify.  ShaWySCsimp,  22. 

(p)  Bac.  Ab.  Baron  and  Feine,  H. 

(q)  B.  N.  P.  135.  (v)  [2  Stra.  1214— and  see  Mr.  Nolan's  note 
to  that  case.] 

(r)  B.  N.  P.  135. 

(1^  [Where  a  husband  deserted  his  wife  and  children, .  and  left 
her  Keeping  a  boarding-house,  without  filmisbin^  means  for  her 
support,  and  did  not  return  nor  make  any  provision  for  them ;  it 
was  held  that  he  was  liable  foiwher  contracts  made  in  the  course  of 
such  business — including  the  rent  for  such  house.  Roick  v.  Jllfle#, 
2  Conn.  Rep.  638.] 

• 
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If  tbeJittsband  by  ill  usage  and  harsh  treatment  *  cmn- 
pel  the  wife  to  leave  him,  the  case  is  the  same  as  if  he  had 
..............  actually  turned  her  out  of  doors  (s).    But  it  is  said  that  ao 

Against  the  ill-treatment  short  of  personal  violence,  or  reasonable  fear 
husband,  for  of  it,  will  enable  a  stranger  to  maintain  asmmpnt  against 
to  the  wife'! '"  ^^^  husband  for  necessaries  supplied  to  her  subsequent  to 
Where  they  'her  leaving  his  house  (jt).  Where  they  part  by  consent, 
and  ho  aUowance  is  made  by  the  husband,  the  leaal  obliga- 
tion on  the  husband  to  provide  her  with  nec^saries  still 
remains:  If  in  such  case  an  allowance  be  made,  it  is  to 
be  presumed  that  she  is  trusted  on  her  own  credit,  provided 
the  fact  be  known  that  such  aUowance  is  made.  And 
then  it  is  not  incumbent  on  the  husband  to  prove  personal 
notice  to  the  plaintiS*;  it  is  sufficient  if  the  fact  has  been 
notified  where  the  parties  lived  (u).  This,  it  seems,  fur- 
nishes a  reasonable  presumption  that  the  plaintiff  either  did 
know  the  fact,  or  that  he  might  have  known  it  had  he  made 
proper  inquiries  (x), 

($)  Per  Ld.  Kenyon,  Hodges  v.  Hodgu,  1  Esp.  C.  441. 

(t)  Horwood  V.  Heffery  3  Taunt.  421. '  Liddlow  v.  fFUmot^  2  Star- 
kie's  C.  86. 

(u)  Todd  V.  Stoked,  1  Ld.  Raym.  444.  8  Will.  III.  by  Ld.  Hale. 
B.  N.  P.  ^35.  [Balrer  v.  B€amev9  8  Johns.  73.  Ftnnar  ▼.  JLeim,  10 
Johns.  38.]  The  husband Jivea  at  Winchester,  and  on  separation 
by  consent,  articled  to  alloJw  the  wife  UOL  per  annum,  und  she,  Gve 
years  afterwards,  contracted  the  debt  with  the  plaintiff,  an  apothe- 
cary, in  London ;  the  huab^d,  it  was  held,  was  not  liable. 

(x)  It  has  been  said  (B.  N.  P.  135 ;  and  by  Holt,  C.  J.  in  Todd  v. 
Stokes^  1  Ld.  Raym.  444\,th9t  if  the  debt  be  contracted  by  the  wife 
at  a  distance  from  the  nusband's  residence,  and  so  soon  afler  the 
separation  that  it  could  not  be  known  at  the  place  where  the  debt 
was  incurred,  the  husband  will  still  be  Uable. 

The  principle  on  which  the  necessity  of  such  a  notice  rests  is  not 
very  evident.  If  the  liability  of  the  husband  for  goods  supplied  to 
the  wife  during  separation  rested  upon  a  mere  legal  oUt^oHon,  inde- 
pendently of  any  assent,  or  notice  of  dissent,  on  the  part  of  the  hus- 
band (supra^  d4,  tn/m,  700),  even  express  notice  would  not  obstruct 
the  liability,  which  would  depend  wholly  on  the  fact  whether  the 
husband  had  or  had  not  supplied  the  wife  with  necessaries ;  if,  on 
the  other  hand,  the  liability  depended  on  a  presumed  authori^  from 
the  husband,  and  a  contract  by  him ;  and  it  were  necessary  to  prove 
a  previous  knowledge  of  the  circumstance  of  an  aUowance  on  the 
part  of  the  plaintiff,  in  order  to  rebut  the  presumption  of  such  a 
contract.  The  reason  woulc^  equally  apply  to  cases  of  elopement, 
and  of  adultery,  where  such  a  notice  is  unnecessary.  See  p.  699. 

Qu.  therefore,  whether,  where  the  wife  removes  to  a  distance 
from  the  husband,  who*  makes  her  a  suitable  allowance,  it  is  not  in- 
cumbent on  one  who  trusts  her  to  make  inquiry  as  to  her  situation ; 
it  is  not  in  the  power  of  the  husbanc^o  give  immediate  and  effectual 
notice  of  the  aUowance  in  every  place  to  which  the  wife  may  re- 
move inunediately  after  separation,  but  .every  one  who  trusts  her 
may  make  previous  inquiries. 
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^  From  what  has  been  said,  it  follows,  that  the  plaintiff,  part 

in  an  action  against  the  husband  for  necessaries  supplied  iv^. 
to  the  wife,  must  prove  the  marriage,  either  by  direct  proof, 


or  by  evidence  of  cohabitation  and  repute,  or  admissions  Against  the 
by  the  husband ;  and  also,  where  that  is  the  fact,  that  the  ^^o'^^^^^^Ji^^j 
husband  turned  the  wife  away.  Mere  proof  of  the  mar-  fo^hei^fe!'* 
riage  IB  prima  facie  evidence  of  the  husband's  liability,  and 
it  lies  upon  him  to  discharge  himself  by  evidence  \y).  For, 
although  they  part  b^  mutual  consent,  the  husband  lies 
under  a  legal  obligation  to  support  the  wife,  unless  she 
has  forfeited  her  right  to  maintenance  by  misconduct,  (2:), 
and  consequently  he  is  liable  for  necessaries  supplied  to 
her,  unless  he  can  show  that  he  himself  manitains  her, 
or  that  she  has  ah  adequate  provision  from  some  other 
source  (a). 

Whether  the  wife  live  with  or  apart  from  her  hus-  Nocessaiies. 
band,  evidence  is  essential  to  show  that  the  goods 
supplied  were  necessary  and  convenient  according  to 
the  husband's  degree  and  estate  in  life  (M ;  for  it  is 
not  to  be  presumed  that  he  made  the  wife  his  agent. 
*  beyond  that  extent  where  he  cohabits  with  her,  nor  will  *  69T 
the  law  impose  a  larger  obligation  upon  him  where  they 
livempart.  And  regard  is  to  be  had  to  the  estate  of  the 
husband,  and  notperely  to  his  degree,  for  one  of  high  de- 
gree may  be  a  man  of  low  estate  (c).  And  in  the  ascer- 
tainment of  Vhat  is  suitable  to  his  circumstances,  (which 
is  usually  a  question  of  fact  for  the  Jury)  {d)y  they  are  not 
to  be  guided  by  the  fortune,  brought  by  the  wife,  but  to 
regulate  their  verdict  according  to  the  real  circumstances 
ofthe  husband  (e). 

Where  the  husband  was  a  common  labourer,  and  after 

(y)  So  ruled  in  Carr.  King,  12  Mod.  372. 

(z)  2  N.  R.  152. 

(a)  Vide  infra,  700,  701 ;  and  Liddlow  v.  Jfilmot,  2  Starkie's  C.  86. 

[h)  B.  N.  P.  136.    Manhy  ▼.  ScoU,  1  Lev.  4,  5.     1  Sid.  109. 

(c)  Per  Ld.  Hale,  in  Manby  v.  Scott,  feac.  Ab.  Baron  and  Feme, 
H. 

fd)  Ba£.  Ab.  Baron  and  Feme,  H.  It  has  been  held  that  the  hus- 
band who  has  turned  his  wife  out  of  doors  is  liable  ^r  the  costs  of 
articles  of  the  peace  which  are  necessary  for  her  safety  {Shefherd 
v.  Mackoul,  3  Camp.  326).  A  tradesman  who  sold  lace  and  silver- 
fringes  for  a  petticoat  and  side-saddle,  which  amounted  to  94/., 
and  all  within  four  months,  to  the  wife  of  a  serjeant  at  law,  afteiv 
wards  a  Judge,  recovered  against  him.  Skinn.  349.  In  Hodgkin- 
son  V.  FleUker,  4  Camp.  70,  Lord  Ellenborough  left  the  adequacy 
ofthe  allowance  as  a  fact  for  the  Jury. 

(e)  Per  Ld.  Eldon,  C.  J.  Ewers  v.  Hutton,  3  Esp.  C.  255. 
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PART       separation  the  wife  worked  for  her  livelihood,  Ld.  Holt 
IT.         held  that  the  money  she  earned  should  go  to  keep  her  (f ). 

There  seems  to  be  no  satisfactory  reason  why  one  who  has 

Necessaries,  lent  money  to  the  wife  (who  has  been  tamed  out  of  doors 
by  her  husband)  in  order  to  provide  her  with  necessaries, 
should  not  be  entitled  to  recover  it  from  the  husband,  for 
it  may  happen  that  she  may  not  be  able  to  procure  ere* 

*  698  Where,  however,  the  husband  allows  the  wife  to  *  as- 
sume an  appearance  which  he  is  unable  to  support,  he  is 
answerable  for  the  consequences  of  the  deception,  and  is 
liable  to  pay  for  articles  supplied  to  the  wife  correspond- 
ing with  that  appearance,  however  inconsistent  it  may  be 
with  his  circumstances  (A).  And  although  where  they  io 
not  cohabit,  the  husband  is  liable  for  necessaries  only  ac* 
cording  to  his  estate,  yet,  if  he,  after  separation,  be  privy 
to  and  sanction  her  appearance  in  a  pretended  state  of  af- 
fluence inconsistent  wiUi  his  real  circumstances,  he  wouM, 
it  seems,  bf  liable  just  as  if  the  appearances  had  been 
real  («) ;  and  so  he  is  if  knowin^^  that  his  wife  has  ordered 
goods  which  are  inconsistent'  with  his  fortune,  and  having 
the  power  of  returning  or  countermanding  them,  he  does 
neither,  for  then  he  adopts  her  act  (i).  * 

Separation  ""by      But  although  in  general  a  husband  is  not  liable  where 
act  of  law.       ^^  ^f^  through  h^r  own  default  lives  apart  from  him,  yet 
it  is  otherwise,  in  some  instances,  where  the  separation  is 
by  operation  of  law  ;  for  in  such  case  the  wife  has  not  the 

!)ower  to  return.  And  therefore,  if  the  wife  be  imprisoned 
or  felony,  the  husband  is  liable  for  necessaries  (Q ;  but  it 
is  otherwise  if  she  be  kept  in  an  improper  place  by  the  co- 
vin of  the  gaoler  (m).  So  if  the  husband  be  imprisoned  for 
any  offence  it  should  seem  thaf  he  would  be  liable  as  if  he 
had  deserted  his  wife,  for  the  separation  is  a  consequence 
of  his  own  fault.  .Where  they  are  separated  a  fRefti^a  if 
ihiOTo  by  sentence  of  the  Ecclesiastical  Court,  she  is  allow- 

if)  1  Salk.  118. 

(e)  See  Harris  v.  Itee,  1  P.  Wms.  482.  The  husband  gave  his 
wife  the  foul  disteiuiper ;  she  came  up  to  town  to  be  curad,  and 
borrowed  mojgey  from  A.  to  pay  the  surgeon,  and  for  necessaries ; 
the  husband  having  died,  charsuig  his  land  with  debts,  it  was  de* 
creed  that  A.  should  stand  in  the  place  of  those  who  had  supplied 
the  necessaries. 

(h)  fTaiUhman  v.  Wakefidd,  1  Camp.  120. 

(i)  Ibid.  (k)  Ibid. 

(I)  ScoU  V.  Manhy,  1  Sid.  118. 

(m)  FowUs  V.  Dintly,  Str.  1122.  ^         . 
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ed  alimony  at  the  discretion  of  the  Judge,  except  in  case       part 
of  adultery  (n)  ( 1 ).  iv. 

*  A  declaration  for  provisions  supplied  to  the  husband  ■ 
will  be  supported  by  evidence  of  provisions  supplied  to  the  *  699 
wife  at  his  request  during  his  absence  («).  Defence  by  the 

'The  defendant  may  prove  in  answer  that  the  wife  elop-  ^"8^*»<** 
ed  from  him  (/)  (2),  or  that  since  the  separation  she  has 
lived  in  a  state  of  adultery,  although  she  did  not  elope  with  Jduitery?^' 
the  adulterer  {g).    And  in  such  cases,  notice  to  the  trades* 

(n)  1  Bl.  Coiiun.  429.    See  5  T.  R.  679. 

(e)  B.  N.  P.  1^  as  decided  in  Rws  v.  J^od,  31  Geo.  II.  C.  B.  on 
a  case  reserved.  It  is  added,  that  it  was  also  said  that  it  would  be 
wrong  in  the  case  of  a  third  person ;  but  it  seems  that  there  is  no 
difference  between  the  two  cases,  if  the  delivery  be  on  the  request 
of  the  defendant.  But  see  Ramaden  v.  Ambrose^  Str.  127.  B.N.  P. 
196.    Harris  v.  CoHitMy  ibid. 

(f)  B.  N.  P.  135.  Mwria  v.  MaHin,  Str.  647.  ChUd  v.  HsLrdy- 
man^  2  Str.  875.  T(M  v.  SCoJtet,  1  Ld.  Raym.  444.  13  Mod.  244. 
1  Salk.  116.  Car  v.  JStn^,  12  Mod.  372.  In  the  case  of  Manby  v. 
SeoU^  1  Lev.  4,  the  tradesman  trusted  the  wife  after  she  had  ^one 
away,  vnihtnd  her  husbafuTs  conaerU^  and  after  an  express  prohibition 
on  his  part  I  and  it  was  held  that  the  husband  was  not  liable  (1  . 
Lev.  4.  1  Bid.  109.)  The  Judges  of  the  Court  of  K.  B.  were  di- 
vided upon  the  question  ;  but  in  the  Exchequer  it  was  decided  in 
favour  of  the  husband,  by  eight  Judges  (one  of  whom  was  L.  C.  B, 
Hale)  against  three ;  but  AtEyns,  J.  one  of  the  eight,  differed  from 
the  three  on  the  ffround  of  the  special  prohibition.  Proof  of  prohi- 
bition by  the  husband  will  not  alone  be  sufficient  to  discharge  him. 

(g)  Mednuforing  v.  Sands^  Str.  706.  (Pmer  v.  Hancock^  6  T.  K. 
6(&  Although,  when  he  turned  her  out  of  doors,  there  was  no  im- 
putation upon  her  conduct  (ibid.)  But  where,  after  the  defendant's 
v?ife  had  committed  adultery,  he  left  her  in  the  house  with  two 
children  bearing  his  name,  and  without  making  any  provision  for 

(1)  [In  Massachusetts,  since  st.  1805,  c.  57,  a  wife  divorced  a 
mensa  et  thoro  may  maintain  an  action  against  the  husband  for  ali- 
mony decreed  to  her.  Howard  v.  Hotottrd,  15  Mass.  Rep.  196.  And 
in  South  Carolina,  she  may,  hyproehein  ami,  maintain  an.action  in 
ber  own  name  against  a  sheriff,  for  an  escape  of  her  husband,  com- 
mitted by  attachment  for  not  performing  a  decree  for  alimony. 
Prather  v.  Ctarke,  1  Const.  Rep.  453.] 

(2^  rif  &  wife  elope,  though  not  with  an  adulterer,  the  husband  is 
not  uable  for  any  of  her  contracts,  though  made  with  a  person  who 
had  no  notice  of  the  elopement ;  but  if  she  offer  to  return,  and  he 
refuse  to  receive  her,  his  liability  is  revived  firom  that  time,  not- 
withstanding a  general  notice  not  to  trust  her.  M^Cuteher  v.MGa" 
hay,  11  Johns.  281.  And  where  a  third  person  went  to  the  hus- 
band repeatedly,  and  requested  him  to  let  his  wife  return,  which 
he  refused,  without  questioning  the  authority  by  which  the  request 
was  made,  it  was  held  to  be  tantamount  to  a  personal  application 
by  the  wife,  and  that  the  husband  thereafler  became  hable  for  ne- 
cessaries furnished  to  her.    M^Qahay  v.  WiUiams,  12  Johns,  293.] 
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PABT       man  of  the  fact  of  elopement,  or  of  the  adultery,  is'imina- 
IV.         terial  (A) ;  for  the  legal  obligation  to  maintain  the  wife, 
which  alone  ^in  this   case  raises  the  implied  promise, 


*  700  ceases.     But  although  the  wife  elope,  yet,  if  she  aften^'ards 
Deface  by  the  Solicit  to  be  received,  and  the  husband  refuse,  the  legal 
husband.         obligation  revives  (t).     So  the  husband  may  ^ow  in  de- 
mu^enance.-t  fence  that  he  allowed  a  separate  maintenance  to  the  wife ; 
but  in  this  case,  it  has  been  held  to  be  necessary  to  show 
that  the  tradesman  had  notice  of  the  separate  mainte- 
nance (A).    But  it  was  held  by  Ld.  Holt  to  be  sufficient  to 
show  that  the  fact  was  notorious  in  the  place  where  the 
husband  resided  (Z).     It  is  not  necessary  for  the  husband 
to  prove  that  he  executed  a  deed,  or  even  a  written  instru* 
ment,  to  secure  the  maintenanca  to  the  wife  (m).    But  the 

ber,  and  she  continued  to  live  in  a  state  of  adultery,  the  Court  of 
O.  P.  held  that  he  was  liable  for  necessaries,  in  the  absence  of  proof 
tbat  the  plaintiff  knew  or  ought  to  have  known  the  circumstances. 
Mnion  v.  JTazan,  1  B.  &  P.  ^6.  [and  Mr.  Day's  note.] 

(k)  Per  Raymond,  C.  J.  Str.  706  ;  and  Ld.  Holt  always  ruled  it 
so.  Per  Raymond,  C.  J.  Morris  v.  Martin,  Str.  647 ;  and  Child  v, 
Hardyman,  Str.  875.  * 

(i)  Rawlins  v.  VandykCy  3  Esp.  C.  250,  Cor.  Ld.  Eldon.  [Ante, 
699,  note  (1).] 

(k)  Ibid. 

(I)  Supra^  695.  If  the  liability  of  the  husband  in  such  case  de- 
pended on  a  presumption  of  authority  delegated  by  him  to  the  wife, 
such  notice  would  obviously  be  material  mr  the  pjurpose  of  nega- 
tiving the  presumed  authority.  But  qu.  whether  the  liability  of  die 
husband,  where  the  wife  lives  apart,  depends  upon  that  principle ; 
if  it  did,  the  husband  might  discharge  himself  by  giving  express  no- 
,  tice  not  to  trust  her,  which  he  cannot  do ;  and  it  would  be  no  de- 
fence to  show  that  the  wife  had  eloped,  or  lived  in  adulterv,  with- 
out notice  of  the  fact  to  the  plaintiff.  As  the  liability  of  the  hus- 
band in  case  of  separation  seems  to  rest  on  the  legal  obligation  to 
maintain  the  wife,  must  not  (in  principle)  the  implied  assumpsit 
cease  when  the  obhgation  is  at  an  end  ?  In  Durant  v.  3\tfey,  7 
Price,  577,  the  deed  of  a  husband  covenanting  vrith  a  trustee,  for 
the  payment  of  an  {innuity  to  the  wife  in  cast  Stey  should  live  sepa- 
rate^  was  held  to  be  void,  as  being  contrary  to  the  policy  of  mar- 
riage. Sectu  where  the  deed  is  not  prospective,  but  where  the  hus- 
band covenants,  on  an  agreement  to  separate,  to  pay  an  annuity ; 
Ju  V.  ThuHow,  2  B.  &  C.  547. 

(m)  Hodgkinson  v.  Fletcher,  4  Camp.  70.  But  see  Ewers  v.  Hut- 
tony  3  Esp.  255 ;  where  Ld.  Eldon  held  that  a  deed  of  separate 
maintenance,  executed  by  the  husband  and  wife  only,  was  a  nulli- 
ty ;  but  in  that  case,  it  is  to  be  observed,  there  was  no  evidence  of 
any  actual  payment  of  the  maintenance.  See  also  Barrett  v.  Bool^, 
8  Taunt.  343.  The  husband  showed  a  deed  transferring  a  large 
sum  to  trustees  for  the  benefit  of  the  wife  ;  it  was  held,  that  he  was 
further  bound  to  prove  that  they  took  possession  of  *it  for  her  be- 
nefit. 
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formal' execution  of  such  a  deed  by  the  husband  and  trus-       part 
tee  of  the  wife  will  be  no  defence,  unless  the  husband  prove         rr. 
that 'he  actually  paid  the  allowance  (n). 


^  T^e  husband  may  also  show  that  his  wife  has  separate  *  70^ 
iiinds  of  her  own,  adequate  to  her  maintenance  according  separate 
to  his  situation  in  life  ;  for  although  she  does  not  derive  maintenance. 
that  provision  from  him  he  is  not  liable  except  her  funds 
be  inadequate  (0).     The  adequacy  of  the  allowance,  and 
of  the  separate  funds  of  the  wife,  is  a  question  of  fact  for 
the  Jury  ( j>).     The  receipts  of  the  wife  are  not  evidence  to 
prove  that  the  maintenance  has  been  paid  {q).    It  is  no  ji^o  marriage, 
defence  to  shpw  that  the  defendant  was  not  really  married 
to  the  woman  with  whom  he  cohabits  as  his  wife,  even  al- 
though he  can  prove  that  the  plaintiff  knew  the  fact ;  for 
the  implied  promise  results  from  the  presumption  of  au- 
thority given  by  the  defendant  to  the  wife  ;  and  if  the  de- 
fendant treat  a  woman  as  his  wife  in  the  fece  of  society, 
the  presumption  .of  authority  arises  independently  of  the 
fact  of  marriage  (r).     But,  although  the  parties  have  long 
cohabited  as  husband  and  wife,  it  is,  it  seems,  a  good  de- 
fence where  goods  are  supplied  to  the  supposed  wife  af- 
ter separation,  to  show  that  she  is  not  in  fact  the  wife  of 
the  defendant  (s).    For  in  case  of  separation,  the  implied 
promise  rests,  it  seems,  upon  the  legal  obligation  to  main- 
tain the  wife,  and  that  obligation  must  be  founded  on  a 
legal  marriage.    The  husband  is  not  liable,  as  upon  an 
implied  assumpsit,  to  maintain  his  wife's  children  by  a  *for-  *  702 
mer  husband  {i).    But  an  implied  promise  may  arise  from 

(n)  J^urst  v.  CVaw,  2  N.  R.  148,  by  three  of  the  Judges  of  C.  B. 
Sir  J.  Mansfield,  C.  J.  dissent.  This  was  a  strong  case  :  the  wife's 
trustee  under  the  deed,  with  whom  the  husband  had  covenanted  to 
allow  her  maintenance,  brought  assumpsit  for  necessaries  supplied 
to  the  wife ;  and  it  was  held  that  the  action  lay,'  the  husband  not 
having  paid  the  stipulated  maintenance.  [See  Lockwood  v.  Tho- 
tnas^  12  Johns.  248.    Ante,  p.  685,  note  (u),] 

(0)  lAddhw  v.  fFUmotj  2  Starkie's  C.  86,  Cor.  Ld.  EUenborough. 
Note,  in  this  case  the  plaintiff  knew  that  she  had  resources  of  her 
own  independent  of  her  husband. 

(p)  4  Camp.  70.    2  Starkie's  C.  86. 

(q)  4  Camp.  70. 

(r)  J^ijTwwd  y.  Steoenson^  Andr.  227.  Watson  ▼.  Thrdkdd^  2Esp. 
C.  ^7.  Munro  v.  Be  Chemantj  4  Camp.  215 ;  supra,  32.  But  see 
Mohinson  v.  Mahon,  1  Camp.  245. 

(s)  Munro  v.  De  Ckemant,  4  Camp.  215,  Cor.  Ld.  EUenborough. 

(t)  Tubb  V.  Harrisony  4  T.  R.  118.  Cooper  v.  'Martin,  4  East,  76. 
And  the  husband  may  maintain  an  action  for  the  amount  of  neces- 
saries on  an  express  assumpsit  by  such  child,  made  af^er  he  has  at- 
tained his  age. 
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• 

PABT      his  conduct,  as  where  he  adopts  the  cluMieiii  reedves 

IT.         them  into  lus  fiunily,  and  treats  them  as  pairt  of  it,  and 

.,         stands  in  loco  parentis  {u) ;  even  although  the  contract  for 

Defence  by  the  neccssaries  be  made  by  the  wife  during  his  absence  fiom 

hatband.  JjQme  (x). 

Agaioft  the  Where  there  is  a  cause  of  action  againsi  the  w^e^  as  up- 

wife  tione.  on'  her  contract  before  marriage  or  a  tort  committed  by 
her  during  marriage  (y),  and  she  is  sued  alone,  the  cover- 
ture is  no  defemce  on  Uie  evidence  unless  it  he  pleaded  in 
abatement  (z). 

Where  tnere  is  no  cause  of  action  against  the  wife 
by  reason  of  the  coverture,  she  may  give  (he  coverture 
'  in  evidence  under  the  plea  of  non  est  faUwn,  or  of  the 

^neral  issue  (a)  (1).  If  she  make  a  demise  of  her  land 
jointly  with  her  husband,  her  agreement  to  the  deed 
after  his  death  will  affirm  it  (6),  although  there  be  no 
re-execution  (c),  and  although  the  demise  be  not  war- 
•    ranted  by  the  stat.  32  H.  VIII.  c.  28  (d).    And  such 

(vl)  Stone  v.  Carr^  3  Esp.  C.  1. 

.  (x)  Ibid,  and  per  Ld.  EUenborougfa,  Cooper  v.  Martin^  4  East,  76. 

(y)  See  Com.  Dig.  Baron  and  Feme,  Y ;  %*  supra^  690. 

(z)  Com.  Dig.  Pleader,  2  A.  I.  Hud.  Amm  and  Feme,  F.  2.  3  T. 
R.  631.  And  in  that  case  the  civil  deatn  of  the  hu^and  by  abju- 
ration, transportation,  &c.  may  be  replied  (vidt  infra^  703,  note  (tl 
or  that  he  is  an  alien  enemy  and  out  of  the  realm  (1  Salk.  118).  it 
is  now  perfectly  settled,  that  in  other  cases  the  husband  must  be 
joined,  although  she  is  separated  from  her  husband,  and  has  a  se- 

Iiarate  maintenance  by  deed  (MarshaU  v.  RuUon^  8  T.  R.  5i5X  or 
ive  in  adultery,  and  separate  from  her  husband.  QikkristY.Brownj 
4  T.  R.  76a 

(a)  B.  N.  P.  172.  Savroy  479.  Com.  Dig.  Baron  and  Feme,  Q. 
12  Mod.  101.    lSaik.7.    3  Keb.  228.    2  Str.  1104. 

(b)  1  RoU.  149, 1. 10, 11.    Com.  Dig.  Baron  and  Feme,  S.  1. 

(c)  Cowp.  201. 

(d)  Which  authorizes  leases  by  one  of  fuU  age  seized  in  right  of 

-  -         —  —    '  - 

(1)  [A  wife  cannot  in  any  case  be  sued  upon  a  mere  personal  con- 
tract made  during  the  coverture,  whether  joined  with  her  husband 
or  not,  unless  he  be  cwUiter  mortuus,  or  banished,  or  transported. 
Edwards  v.  Davis,  16  Johns.  281.  Thus  where  husband  and  wife 
execute  a  conveyance  in  which  they  both  covenanted  with  the 
ffrantee,  the  wife  cannot  be  joined  with  the  husband  in  an  action 
for  breach  of  tlie  covenant.  WhOheek  v.  Cook,  15  Johns.  48SL  Col- 
card  if  al.  V.  Swan  if  ttx.7  Mass.  Rep.  291.  Parsons  v.  Plmsied  if 
aL  13  Mass.  Rep.  189.  PeUl^  ux,  v.  PeU  ifux.2Q  Johns.  126.  See 
Ela  V.  Card  if  at.  2  N  Hamp.  Rep.  17a 

It  seems  that  judgment  cannot  be  entered  against  husband  and 
wife  on  a  warrant  given  by  the  wife  dum  sola.  .^on.2Fenn.  Rep. 
973.    See  also  hins  v.  French,  2  Halsted's  Rep.  27.] 
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*  a^eeihent  may  be  proved  by  circumstances,  as  by  a  re-  PAitfr 

delivery  of  the  deed  (e).  iV. 
To  evidence  of  coverture  the  plaintiff  may  reply  by  show- 


ing that  the  husband  has  abjured  the  realm,  for  then,  upon  Against  Um 
the  principle  of  common  law,  the  wife  is  liable  in  respect  '^^^  *^^"*- 
of  a  cause  of  action  subsequent  to  such  abjuration  ^/).     A 
temporary  absence  from  the  countrv  is  not  sufficient,  a!-' 
though  the  husband  be  a /brewer,  if  he  returns  and  payff 
the  debts  contracted  by  tne  wife,  although  he  a^ain  absent 
himself;  but  if  he  absent  himself  for  so  long  a  time  that  he 
can  no  longer  be  considered  as  domiciled  in  this  country, 
the  wife  will  be  liable  {g).   But,  it  was  said,  in  such  a  case, 
that  had  the  husband  been  an  Englishman  the  animus  rever- 
tendi  might,  perhaps,  be  presumed  (A).     It  makes  a  great 
difference  whether  the  husband  leaving  his  wife  here,  and 
residing  abroad,  be  an  Englishman  or  a  foreigner;  and; 
there  seems  to  be  no  instknce  in  which  it  has  been  held' 
that  the  wife  of  an  Englishman  who  resides  abroad  i^  Iia« 
ble(t). 

his  #ife,  or  jointly  with  his  ^ife,  of  any  estate  of  inheritance  madie' 
before  coverture,  or  after,  by  writing  indented  under  seal. 

(t)  Goodtigkl  V.  St^itphan,  Covrp.  901. 

0)  Walford  v.  Duchess  De  Ptenne,  d  Esp.  O.  554  Ther^  aeems^ 
to  be  a  mistake  in  the  refvort  of  tfaia  case,  either  In  stating  that  the' 
coverture  was  pleaded,  or  in  omitting  to  state  that  abjaradoii  waa* 
replied. 

(g)  Ibid,  per  Ld.  Kenyoii«  Note,  the  husband  lefl  in  the  year 
1793^  with  the  intention  of  returning  y  the  action  was  in  1797. 

(k)  Franks  v.  Dwkess  de  la  Ftenne,  2  Esp.  C.  587.  [See  Com- 
monWeaUh  v.  CuUinSj  1  Mess.  Rep.  116.] 

(%)  Per  Heath,  J.  in  Marsh  v.  Huichtnson,  2  B.  &  P;  226..  An 
Englishman  may  be  compelled  to  return  at  any  time  by  the  KinsV 
privy  seal  (ibid.)  See  Marsh  v.  Hutthlnson,  2  B.  &  P.  226.  In 
diat  case  the  husband,  an  Engliahman,  had  resided  in  Holidnd  fbr 
ten  years,  and  had  become  possessed  of  inadder-groutids  thefe;  from 
the  cultivation  of  which  he  derived  considerable  profit ;  3  or  4  years 
before  the  action  was  brought  he  sent  the  defendant  and  his  family 
to  England,  where  his  wife  resided  as  a  'ma^^d  woman ;  the  hus- 
bapd  remained  in  Holland  to  look  af^er  his  madder-grounds,  ai^d' 
also  in  order  to  recover  a  situation  which  lie  hkd  b^ld  ad  ag^nt  foi^ 
the  English  packets  at  the*  Blrill^  in  case  th6  intereoiurs^  between  the 
two  countries  should  be  re-establiohed.  It  was  held  that  the  wife 
was  not  tiable  in  an  action  for  coals  supplicfd  to  her  under  those 
circumstances. 

In  the  case  of  DeGaitton  v.  Vtctotre  Hard  VAigle,  (1 B.  Sc.  P.  357,) 
vrhere  the  replication  vtated  that  the  hnsband  resided  abroad,  and 
that  the  defendant  lived  'separate  from  him,'  a6d  traded  in'  this 
country  as  a  feme  sole,  atid  that  the  pikintiff  traded  whh  and  ehVe 
credit  to  her  as  a:  feme  sole,  the  defendant  was  held  to  be  Mmib '; 
but  Ue^thy  J.  aftwwttrdA  (1  N.  R.  80)  said  that  tfe  dedslMMi  pl^e* 
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PABT.  *  HI.  In  general,  it  seems  that  a  wife  may  be  indicted, 

IT.         even  for  felony,  Jointly  with  the  husband  {k) ;  bnt  if  it  ap- 
pear on  the  evidence,  upon  an  indictment  for  any  felcmy, 


lodictment       except  homicide,  that  the  husband  was  present  when  the 

b***d  "*  d  wife  ^^^^'^  ^'^^  committed  and  acted  in  the  commission  of  it, 
'  the  wife,  it  seems,  ought  to  be  acquitted,  on  the  piesump* 
tion  that  she  acted  under  the  coercion  of  her  husband  (Q.  (1) 
This  practice,  however,  of  acquitting  the  wife  in  cases  of 
all  felonies  except  murder,  seems  to  nave  been  encouraged 
out  of  tenderness  to  her  sex,  and  in  order  to  obviate  the  un- 
justifiable rigour  of  the  law,  which  would,  for  the  same 
felony^  have  saved  the  husband  by  admitting  him  to  the 
benefit  of  the  clergy,  whilst  the  wife  must  nave  suffered 
death  (m).  But,  on  account  of  the  faeinousness  of  the  of- 
fence,  this  doctrine  does  not  extend  to  cases  of  murder  (n), 
*  705  nor  to  the  ofience  *  of  homicide  in  general,  nor  to  that  of 
treason  (o) ;  neither  does  it  extend  to  assaults  and  batte- 
ries, (2)  or,  as  it  seems,  to  any  other  forcible  and  violent 
misdemeanors  committed  jointly  b^  the  husband  and  wife. 
So  she  may  be  convicted  jointly  with  him  upon  an  indict- 
ment for  keeping  a  bawdy-house,  such  offences  being,  it  is 
said,  usually  carried  im  by  the  intrigues  of  her  sex  (p). 

f»retiuip»tioii.    And  it  seems  that  the  ]»esumption  doe^  not  arise  in  any 
'^  case  unless  the  husband  be  actually  present  when  the  felo- 

ny is  committed  X^) ;  for  then  only  is  she  supposed  to  act 
imder  such  coercion  as  will  absolve  her  from  the  conse- 

caeded  much  upon  the  ground  that  the  husband  was  a  fiireigner. 
[See  Gregory  v.  Patd^  15  Mass.  Bep.  31.] 

In  the  case  of  Farrer  ▼.  Tlte  CotinfeM  of  {Sranurd,  (1  N.  R.  BO,) 
a  replication,  alleging  that  the  hasband  resiaed  in  Ireland,  and  that 
the  defendant  lived  in  this  country  separate  from  him  as  a  single 
woman,  and  as  such  promised,  Ace.  was  held  to  be  bad  on  demurrer^ 

(k)  1  Hale,  46.  516.  Dalt.  104.  33  Edw.  IV.  7.  But  not,  it 
seems,  as  an  accessory  in  receiving  felons. 

(I)  1  Hale,  44, 5.    1  Bl.  Comm.  38. 

(m)  1  Hale,  46. 

(n)  The  Earl  and  Countess  of  Somerset  were  jointly  convicted  as 
accessories  before  the  fact  to  the  murder  of  Sir  Thomas  Oveibury. 
1  St.  Tr.  351.    1  Hale's  P.  C.  45. 

(o)  ^Ordrn  &  SbMrmBe^  cases,  1  And.  104. 

(p)  Haw.  B.  1,  c.  1,  s.  13.    1  Salk.  384. 

(q)  1  Hale's  P.  C.  45.    KeL  31. 


—Coercion. 


(1)  [ComnumweaWi  v.  TWrnmer  $f  al^  1  Mass.  Rep.  476,  in  case  of 
larceny.    MarUn  v.  ComvumwcaUh  tf  ai.  ibid.  391.] 

(3)  [In  Cbmmonioeatt&v.  Aeo/^ux.,  10  Mass.  Rep.  IS3,  it  was  held 
that  a  feme  covert  is  not  indictable  for  an  assault  and  battery  com- 
mittedin  the  codipany  and  by  the  commimd  of  W  btt^JHuid] 


HUSBAND  AND  WIFE.— INDICTMENT.  705 

quence  of  her  act  (r).    And  formerly,  it  seems,  that  even      part. 
in  cases  of  larceny  and  burglary,  both  might  be  convicted        .  iv. 
of  the  joint  oiience  (5).     But  in  the  time  of  Lcf.  Hale,  it 


had  become  the  settled  practice  in  such  cases  to  acquit  the  Presumption, 
wife  peremptorily  (t).  But  Ld.  Hale,  although  he  admitted  —Coercion. 
that  the  practice  had  prevailed,  and  approved  of  it,  because 
it  operated  in  favarem  viitB^  was  yet  very  strongly  of  opinion 
that  it  was  a  mere  prima  facie  presumption  {uy  And  as  the 
former  unreasonable  severity  of  the  law  with  respect  to 
women  has  been  corrected  (;v),  it  mav  be  doubted  whether, 
at  this  day,  the  mere  prefence  of  the  husband  furnishes 
more  than  a  prima  jade  presumption  of  coercion  (y). 
Where  a  wife  commits  a  felony  or  other  crime  in  the  ab- 
sence of  her  husband,  although  bv  his  command,  she  is  lia- 
ble to  be  convicted  (z).  *  And  she  may  be  convicted  as  a  *  706 
principal  in  the  felony,  and  the  husband  as  an  accessory 
before  tiie  fact  («). 

If  the  husband  commit  felony  or  treason  the  wife  is  not 
guilty  of  either  in  receiving  him,  for  she  va  tub  potestate  vtn, 
and  bound  to  receive  him  (a) ;  but  it  is  otherwise  if  the 
husband  in  such  cases  knowingly  receive  the  wife  {h). 
And  it  has  be»en  held,  that  an  indictment,  charging  her 
jointly  with  the  husband  as  an  accessory  after  the  feet,  in 
receiving  felons,  is  vitious  {e\ ;  for  the  act  is  adjudged  in 
law  to  TO  entirely  the  act  of  toe  husband  (^d). 

IV.  The  husband  and  wife  cannot  be  witnesses  for  each  Competency. 
other,  for  their  interests  are  identical,  nqr  agatnst  each 
other,  on  grounds  of  public  policy,  for  fear  of  creating  dis- 
trust and  sowing  dissensions  between  them,  and  occasion- 
ing perjury  (e).  So  important  is  this  rule,  that  the  law 
wul  not  allow  it  to  be  violated,  even  by  agreement ;  the 

(r)  But  see  27  Ass.  40. 

f«;  Bract.  1.  3.  c.  2^  s.  10.    Dalt.  c.  104. 

(i)  1  Hale,  45.    And  see  2  Edw.  IIL  Corone,  160,  accord, 

(u)  1  Hale,  45  &  516. 

(x)  3  &;  4  Will.  &  Mary,  c.  9,  s.  5. 

(y)  See  R.  v.  Hughes,  supra^  581. 

(z)  1  Hale,  45. 

(v)  B.  V.  JIform,  3  Leacfa,  696j  aupra^  15. 

(a)  1  Hale,  47. 

(b)  3  Inst.  108.    1  Hale,  47. 

f c>  JS.  V.  Dey  ^  nx.  M.  37  £.  III.    1  Hale,  47. 

(d)  1  Hale,  48. 

t)  2  Haw.  c.  46.    2  Hale,  279.    2  Str.  1095.    Co.  Litt.  6.  112. 
[2  Vem.  79.]    Supniy  Vol.  t  p.  103. 
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FIAT       wife  cannot  be  examined  against  her  hnghand,  although  he 
iv.         consent  (f) ;  and  the  principle  is  further  preserved  by  ad-* 
I  ■  hering  to  tiie  rule,  even  after  the  marriage  tie  has  been  dia- 

solved  by  the  death  of  one  of  the  parties^  or  by  a  divorce 
for  adultery  {g).  The  application  of  these  principles  will 
be  considered  as  they  relate  to  the  following  classes  of 
cases: 

1.  Where  the  husband  or  wife  is  a  party. 

2.  Where  one  of  them,  not  being  a  party,  is  int^ested 
in  the  result  of  a  proceeding  between  others. 

*  707  *  3.  Where  neither  of  them  is  a  party  to  the  suit,  or 

interested  in  the  event. 

Wbeiw oiM  of  I.  Where  either  of  them  is  a  party  the  rale  seems  to  be 
themisfcjkarty.  universal,  that  the  other  is  aJtogether  incompetent  in  dther 
civil  or  criminal  proceedings.  (1)  In  an  action  by  the- 
plaintifT,  as  a  feme  sole,  for  gCKxis  sold  and  delivered,  the 
nasbapd  is  not  competent  to  defeat  the  action  by  proof  of 
iJbe  marriage  {h). 

Upon  an  indictment  for  bi^wiy)  the  real  wife  is  incom- 
petent; and  the  second  wife  is  also  incompetent  until  the 
$rst  marriage  has  hem  established  (f) :  so  in  a  criminal 
case  the  wife  is  not  a  cosapetent  witness  against  any  co- 
def^dant  tri^  with  her  husband^  if  the  testimony  concern 
the  husband,  although  it  be  not  given  direcdu  against  the 
I^uaband  (i) ;  npr  for  a  co^feodant  if  the  evidence  tend  to 
Ijhe  husband's  acquittal,  aa  in  the  caseof  cons|Mracy,  where 
tb^  acqiiittiil  of  the  co-defendant  would  enure  to  the  ac- 
qvittal  of  the  husband  (Q ;  or  of  an  assault,  where  the  cases 

(P  Bcarlur  v.  tHxie^  R.  Tern.  H<M^dw.  264 ;  by  Ld.  Hardwicke. 

(g)  See  ^veson  v.  Ld.  JEtnnotr^f,  fi  East,  192. 

(h)  BenOey  y.  CoolEe, cited2  T.  R.  265. 269. 

Ci)  it  V.  Gfigrsy  T.  Raym.  1.    Co.  Lit.  6  b.    Gilb.  Ev.  292.    R. 
V.  CUviger,  2  T.  R.  265. 

(k)  1  Hale,  301.   2  Hale,  201.    Dalt.  c.  111.  2  T.  R.  268.    4  T.  R. 
678.    [CxnnmonwcaWi  v.  Etuiand  ifoi.l  Maas.  Rep.  15.] 

(I)  Per  Ld.  Ellenborough,  JR.  Locker  &  ethers,  5  £sp.  C.  107.  R. 
V.  Frtdarickj  Str.  1095.    Supra^  p.  412» 

(1)  [Id  the  case  of  Stanion  v.  W^UBtm,  %*  oL,  3  Day,  37,  a  widow, 
adininistratrix  of  her  last  husband,  sued  the  executors  of  her  &st 
husband,  (from  whom  she  was  divorced,}  in  an  action  of  hook  deH^ 
,  and  was  held  to  be  a  competent  witness  m  support  of  the  charges 
'  on  book — they  having  accrued  after  her  divorce,  and  the  last  hus- 
band being  himself,  while  alive,  a  competent  witness  in  that  form 
of  action--by  a  statute  of  Connecticut.] 
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of  the  coKJeftarinnte  <siiiiBGt  be  flepEoaied  (in)*  (i)  and 
where  the  wife  would  be  tncompetentafi  a  witnesB,  on  spch        xv^ 
grounds,  her  examination  (n)  or    admission   cannot   be  ^m^m^mm^^..m^ 
read  (o),  or  given  in  evidence,  except  in  cases  where  she 
is  proved  to  have  been  constituted'  the  agent  of  her  hus- 
band, and  then  her  acknowledgment  or  admission  stands 
upon  the  same  xiround  with  that  of  any  other  agent  (p),  ^ 
*  An  admission  by  the  wife,  even  of  a  trespass  committed      '^^ 
by  herself,  is  not  evidence  to  affect  the  husband  (9).  (2) 

2.  Where  one  of  them,  not  being  a  party,  is  mierested  Whew  one  not 
in  the  result. — ^Here  there  is  a  distinction  between  the  giv-  fg*|n?eretu!?iB 
ing  evidence /br,  and  giving  it  againsty  the  other.     It  is  an  the  remit, 
invariable  rule  that  neither  of  them  is  a  witness  for  the 
other  who  is  intevested  in  the  result,  and  that  where  the 
husband  is  disqualified  by  his  interest,  the  wife  is  also  in- 
competent (r).    Thus  the  wife  of  a  bankrupt  cannot  be  ex* 
amined  as  to  the  bankruptcy  of  her  husband  {s).    The  hus- 
band is  an  incompetent  witness  for  the  wife,  where  her 
separate  estate  is  concerned  (t),    in  an  action  by  a  trustee 
for  the  wife  against  the  sheriff,  for  taking  goods  the  sepa- 
rate property  of  the  wife,  under  an  execution  against  the 
hudbaad,  the  latter  was  held  to  be  an  incompetent  witness 
for  the  plaintiff,  on  the  ground  of  the  wife's  interest,  although 
he  had  an  interest  on  the  other  side,  in  having  the  debt  satis- 

(m)  R.  V.  Frederieky  Str.  10d5. 

(n)  Hutt.  116.  B.  N.  P.  387.  1  T.  R.  69.   1  Burr.  635.  1  Brownl. 
47. 

(e)  3  Cb.  C.  a9.  a  N.  P.  966. 

(p)  See  tit  Ageni.    [See  Supra^  46.  57.] 

(q)  Denn  v.  fThiU,  7  T.  R.  112.    [Hav^ins  v.  HaUan,  2  Nott  & 
lord,  374.] 

(r)  1  Ld.  Raym.  744.    2  Str.  1095. 

(8)  1  P.  Wms.  610, 611.    12  Via.  Ab.  pi.  28.    I  Brownl.  47. 

(t)  l^urr.424. 


if%> 


(1)  [Where  two  are  jointly  indicted,  but  are  separately  tried,  the 
wife  of  the  defendant  not  on  trial  may  be  a  witness  on  the  trial  of 
the  other.     The  State  v.  Antkanyj  stated  Ante,  p.  412,  nofe,  (2).] 

(2)  [An  acknowledgment  by  the  wife  is  not  sufficient  to  establish 
an  account  against  her  husband,  tbouffh  it  be  for  articles  furnished 
ber  before  the  marriage.  Shtppardfa  JSarV.  v.  Skurke  fy  tu;,  3 
Munf.  29.  Declarations  of  a  Wife,  made  in  the  absence  of  the  hus- 
band, and  affecting  his  interests,  are  not  evidence,  though  the  wife 
is  party  to  the  suit  which  is  brou|(ht  to  recover  land,  in  which  she 
is  jointly  interested  in  her  own  nght.  Lessee  of  Moody  v.  Fulmer^ 
Sup.  Ct.  of  Pennsylvania,  June  1814.  Wharton's  Digest,  249.  See 
po9t.  p.  713,  note  (0)^] 
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PABT       fiedbytheexecation(«)-  Where  a  carrier  brought  an  actkm 
IT.         to  recover  the  value  of  a  box  belongingto  the  husband,  whkh 
had  been  delivered  by  a  mistake  to  a  wrong  person,  the  wife 


When  one  not  of  the  owner  of  the  box  was  held  to  be  incompetent  (;r].  The 
!?uIf*!L!!S^^  interest  of  husband  must,  in  order  to  disqualify  the  wife,  be 
the  result.  *  vested  and  certain  ;  the  mere  expectation  and  hope  on 
*  709  her  part  of  benefiting  her  husband,  when  she  gives  evi- 
NatQveofthe  deuce  against  an  accomplice  of  the  husband  (the  latter 
interest.  having  been  convicted)  will  not  destroy  her  competency  (y). 

On  the  other  hand,  where,  the  interest  of  the  husband, 
consisting  in  a  civiMiability,  would  not  have  protected  him 
firom  examination,  it  seems  that  the  wife  must  also  answer, 
although  the  effect  may  be  to  subject  the  husband  to 
an  action.  This  case  differs  very  materially  from  those 
where  the  husband  himself  could  not  have  been  examined, 
either  because  he  was  a  party,  or  because  he  wouM  crimi- 
nate himself.  The  party  to  whom  the  testimony  of  the 
wife  is  essential  has  a  legal  interest  in  her  evidence ;  and 
as  he  might  insist  on  examining  the  husband,  it  would,  it 
seems,  be  straining  the  rule  of  policy  too  far  to  deprive  Urn  • 
of  the  benefit  of  the  wife's  testimony.  In  ah  action  for 
goods  sold  and  delivered,  it  has  been  held  that  the  wife  of 
a  third  person  is  competent  to  prove  that  credit  was  given 
to  her  husband  {z){l).     . 

(u)  Davis  T.  Dinwoody,  4  T.  R.  678.  The  wife  was,  in  feet,  die 
real  plaintiff  in  the  action.    See  Bland  v.  Andty^  2  N.  R.  331. 

(x)  This  may  be  used  as  an  illustration  of  the  rule,  although  there 
may  be  a  doubt  whether  the  husband  himself  would  have  been 
incompetent ;  for  in  an  action  against  the  carrier  the  record  would 
not  have  been  evidence  further  than  to  show  that  such  a  trial  was 
had,  and  such  a  sum  recovered,  and  the  husband  must  have  proved 
his  case  aliwidt.    1  Ldl  Raym.  344. 

[y)  IL  V.  JRiuU,  Leach,  13a 

(z)  B.  N.  P.  297.  WW^mt  v.  Mtmofiy  Cor.  King,  C.  J.  1  Str. 
504.  . 

(1)  [In  suits  in  which  the  husband  is  not  immediately  and  certainly 
interested,  but  may  be  so  eventually,  the  wife  is  a  competent  wit- 
ness. Baring  v.  Rteder,  1  Hen.  &  Mud.  154.  Thus  in  trover  by 
A.  agaiDst  B.  for  goods  which  had  been  lent  by  B.  to  the  wife  of 
C,  and  conveyed  by  C.  to  A.,  the  wife  of  C.  is  a  competent  witness. 
*  {bid.  So  in  an  action  on  a  note  given  to  the  wife  dum  soloj  and  in- 
dorsed by  her  husband,  she  may  be  a  witness  to  prove  payment  of 
the  note  before  the  indorsement  FiUih  v.  ESU  if  ux.,  11  Mass.  Rep. 
286. 

A  second  husband,  surviving  his  wife  who  was  administratrix 
of  her  first  husband,  is  -n.  competent  witness  for  her  surety,  in  an 
action  on  the  administration  bond.  WaUis  v.  JSWtton,  1  Har.  &  J. 
478.    So  the  husband  of  the  widow  of  the  ancof<tor  of  the  plaintiff's 
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•     • 

3.  Where  m^tfaer  of  them  is  either  a  party  to  the  suit,  or       fart 
interested  in  the  general  result,  the  husband  or  wife  is,  it         it. 
seems,  competent  to  prove  any  fact,  provided  the  evidence         ■ 
does  not  directly  criminate  the  other,  or,  as  it  seems,  involve  Where  neither 
the  disclosure  of  some  communication  made  by  the  other.  ;9»p«rty  nor 
It  has,  indeed,  been  said,  that  the  rule  applies  to  all  evi-  Ihe^resuU. 
dence  which  tends  collaterally,  and  by  its  connexion  with 
some  other  circumstances,  to  criminate  the  husband  or  wife 
of  the  witness,  although  the  fact  itself,  abstractedly  consi- 
dered, involves  no  criminality,  because  it  may  lead  to  a 
criminal  charge,  and  to  the  apprehension  of  the  other  (a) : 
ai|d  therefore,  that  if  the  evidence  tend  to  criminate  the 
other  it  is  not  admissible  (1).     *  Accordingly,  it  was  held,  *  710 
in  a  settlement  case,  that  a  witness  was  not  competent  to 
prove  her  previous  marriage  with  a  man  who  had  been  re- 
moved as  the  husband  of  another  woman,  along  with  the 
latter.     Here  the  rule  seems  to  have  been  carried  further 
than  the  principle  will  warrant,  such  evidence  induces  no 
breach  of  that  confidence  between  married  persons  which 
ought  to  be  held  sacred ;  and  neither  that  evidence,  nor 
any  decision  founded  upon  it,  can  be   afterwards  used 
against  the  other  party  as  a  proof  of  the  fact^ 

The  position  laid  down  in  the  case  of  The  King  v.  C/i- 
viger^  and  which  certainly  seems  to  be  too  extensive  and 
too  indefinite,  has  been  materially  contradicted  in  the  later 
case  of  The  ISng  v.   Thejnhabitants  of  AU  SaintSj  Worees- 

(a)  By  Ashhurst  &  BuUer,  Js,  injR.  v.  CUviger^  2  T.  R.  263. 

lessor  is  a  competent  witness  for  the  plaintiff  in  ejectment,     ^^f^ 

v. ,  1  Taylor,  9.    In  ejectment,  the  wife  of  A.,  the  plaintiff^ 

father,  was  held  to  be  a  competent  witness  to  prove  the  destruction 
by  A.  of  the  will  of  the  plaintiff's  grandfather,  although  she  had 
released  her  dower  in  the  premises  to  the  defendant  who  was  her 
husband's  grantee.  WUmoi  v.  TdhoU  3  Uar.  &  M41en.  2 :  But  in 
ejectment  by  the  children  of  A.  to  ilKcover  land  which  had  been 
sold  under  an  order  of  Orphan's  Court,  alleged  to  be  void ;  one  who 
had  married  the  widow  of  A.  was  held  not  t6  be  a  competent  wit- 
ness for  the  plaintiffs,  though  he  had  executed  a  release  of  all  inte- 
rest of  dower  or  otherwise.  Lasee  of  Snifder  $f  al.  v.  Snyder,  6 
Binney,  488. 

See  Bqjf^  Sf  al,  v.  BaUinan,  1  Yeates,  534  Lessee  of  Gailagker 
V.  Rogers^  Yeates,  390.] 

(1)  [In  an  indictment  for  a  forcible  entry,  the  wife  of  the  prosecu- 
tor was  allowed  by  M'Kean,  C.  J.  as  a  witness  to  prove  the  force ; 
but  only  the  force.  Re^puUica  v.  Skryher  if  cU,,  1  iJallas,  68.  On  an 
indictment  for  adultery,  the  husband  of  the  woman,  with  whom  the 
crime  is  alleged  to  have  been  committed,  cannot  be  a  witness  for  the 
prosecution.  The  State  v.  Gardiner^  1  Root,  485.  S.  P.  Common- 
fpecM,  V.  Shriver,  Quarter  Sessions,  Philadelphia,  1820.  Wharton's 
Digest,  265.] 
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FABT       /er,  (6).    The  respondents  removed  a  panper  to  Ae  place 
nr.         of  her  <naiden  settlement,  and  produced  Ann  Willis  to 
...-.^...i..^  prove  her  own  marriage  with  G.  Willis.    The  appellants 
Where  neither  objected,  on  the  ground,  that  thej  intended  to  prove  the 
•*te^*ted'i"*^'  subsequent  marriage  of  G.  Willis  with  the  pauper.    The 
the  ratuit.  ^     sessions  received  the  evidence  of  Ann  Willis,  who  proved 
the  marriage.    The  respondents  then  proved  the  maiden 
settlement  of  the  pauper  in  the  appellant  parish,  and  her 
^  marriage  with  G.  Willis  subsequently  to  the  first  mar- 

^  riage  (o) ;  the  appellants  then  objected,  that  the  testimony 

of  Ann  Willis  ought  to  be  struck  out  The  Court  of 
King's  Bench  held  that  the  evidence  was  unobjectionable 
when  received,  and  could  not  subsequently  be  expunged^. 
That  the  evidence  was  admissible,  since  it  did  not  directij 
criminate  the  husband,  and  could  not  afterwards  be  used 
against  him,  or  made  the  ground-work  of  any  future  prose- 
cution. The  Court  further  intimated,  contrary  to  the  case 
*  711  of  Tht  King  V.  ClimgeTf  *  that  the  former  wife  would  have 
been  competent  to  prove  the  marriage,  even  although  the 
subsequent  marriage  had  been  previously  proved. 

It  follows  from  the  above  decision,  that  the  rule  laid 
down  by  the  Court  in  the  case  of  7^  King  v.  Cltr^g^, 
where  it  was  said  that  the  husband  or  vrife  could  not  be 
admitted  to  give  any  evidence  which  tended  to  the  crimina- 
tion of  the  other  in  collateral  cases,  was  too  general. 

Although  there  does  not  appear  to  be  any  express  deci- 
sion on  the  subject,  it  seems  to  be  clear  in  principle  that 
neither  party  can  be  examined  in  a  collateral  proceedings 
as  to  any  matter  of  confidential  communication  by  the 
other.  Even  after  a  divorce  a  mnado  matrimonii^  the 
woman  cannot  prove  any  contract  or  other  matter  which 
arose  during  ihe  coverture  (d)(1). 
Wife  de  &cto.  The  general  rule  does  not  extend  to  a  wife  de  /ado,  and 
this  is  not  an  exception,  but  a  case  which  does  not  fidi 
within  the  general  rule. 

Upon  an  indictment  for  forcible  abduction  and  marriage 

(b)  K.  B.  Easter  Term,  1817.    1  PhilL  on  Ev.  68.  9d.  ed. 

(c)  This  proof,  it  seems,  ought  properly  to  have  come  from  the 
appellants.  j^ 

(d)  Jlfenroe  v.  TwitUion^  Peake's  Ev.  App.  Ixxxvii. 

(1)  [In  Vermont,  a  woman  divorced  a  vinculo  was  held  (in  the 
case  of  The  StaU  t.  /.  A*.  B.,  1  Tyler,  96)  to  be  a  competent 
witness  against  her  former  husband,  on  an  indictmeot  against  him 
for  an  offence  committed  during  the  coverture :  But  in  a  subse* 
quent  case,  she  was  held  to  be  incompetent.  The  SUrit  v.  PhdpSy 
2  Tyler,  374.    See  Suproj  707,  noie  (1).] 
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the  woman  is  a  competent  witness  for  the  Crown.    For  the       paAt 

marriage  being  obtained  by  force  has  no  obligation  in         |V< 

law  (d)y  and  the  prisoner  cannot  take  advantage  of  his  own 

wrong  (e)(1).     So  in  such  a  case  it  is  said  that  she  is  a  Compstascy  •( 

competent  witness  for  the  prisoner  (/).     It  has,  however,  ^^^  **'  ^^*^» 

been  said,  that  if  the  marriage  has  been  ratified  by  subse*^ 

qaent  voluntary  cohabitation,  she  is  not  competent  either 

for  or  against  the  prisoner  (g*);  neither  would  she  be  com^ 

petent  unless  the  force  was  continuing  at  the  time  of  the 

marriage  (A). 

Where  a  woman  was  called  as  a  witness  for  a  ^maii  *712 
with  whom  she  had  cohabited  for  several  years  as  his  wife, 
it  is  said  to  have  been  doubted  whether  she  was  a  compe^ 
tent  witness  for  him,  and  the  court  c^me  to  no  decision 
upon  the  point  (t).  In  such  a  case,  the  fact  of  marriage 
seems  to  be  the  most  simple  and  convenient,  and,  indeed, 
the  legal  test  of  competency.  It  appears  to  be  clear, 
that  the  woman  would  be  a  competent  witness  against  the 
man,  notwithstanding  such  cohabitation,  and  tlmt  partiet 
living  in  a  state  of  illicit  intercourse  could  not  avail  them* 
selves  of  the  benefits  and  nrptection  which  result  from  a 
lawful  marria^  (k) ;  but  if  sV  would  be  a  competent  wit- 
ness against  him,  it  would  certainly  be  goins  a  great  length 
to  hold  that  she  was  not  also  competent  for  him,  and  to 
say,  that  because  he  had  cohabited  with  her  as  his  wife,  he 
was  to  be  estopped  from  disputing  the  fact  where  his  life 
was  at  stake,  and  debarred  from  making  use  of  her  testi- 
mony, when  it  was  essential  to  his  defence.     Besides,  there 

« 

(d)  Gilb.  Ev.  254.  H  v.  Fidwood,  Cro.  Cor.  482.  488.  489.  JR.  v. 
Brawn,  I  Hale,  301.  1  Vent.  243.  3  Keb*  193.  5  St.  Tr.  6.  lUp. 
Temp.  Hardw.  83.  ^ 

(t)  1  Bl.  Comm.  444. 

Cf)  R.  V.  Peny,  Bristol,  1794.    2  Haw.  c.  46,  s.  79. 

(g)  R,  V.  Brown,  I  Hale,  801.    1  Vent.  243.    3  Keb.  193. 

(h)  Cro.  Car.  488.  1  Vent.  243.  4  Mod.  8.  1  Str.  633.  2  Haw. 
c.  46. 

(i)  CamphtU  v.  Tkoenhw,  1  Price,  81.    The  case  arose  upon  am 
arbitration,  and  the  arbitrator  had  rejected  the  witness ;  but  as  all 
matters  of  law,  as  well  as  of  fact,  had  been  tubniitted  to  the 
trator,  his  decision  was  considered  to  be  final. 

(k)  See  Adeifs  case.  Leach,  C.  C.  L.  245. 


(1)  [On  an  indictment  for  a  conspiracy  in  inyeigling  a  girl,  in  a 
state  of  intoxication,  from  her  mother's  house,  and  procuring  the 
marriage  ceremony  to  be  recited  between  her  and  one  of  the  de- 
fendants, the  {[irl  is  a  competent  witness  to  prove  the  facts.  Jlef - 
pvUica  T.  Skvtce  if  «/.,  2  Yeates,  114.} 

VOL.  II.  79 
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tXAr       justice  to  affect  the  property  or  liberty  of  others  (a). 
rr.         *  Formerly  the  infamy  of  the  punishment,  as  being  charao- 
teriBtic  of  the  crime,  and  not  the  nature  of  the  crime  itself^ 


«  715  was  the  test  of  incompetency  {b) ;  but  in  modem  times  im- 
Natureoftho  mediate  reference  has  been  made  to  the  ofience  itself 
^na^'  «ince  it  is  the  crime  an<f  not  the  punishment  which  renders 

the  oflfender  unworthy  of  belief  (c)(1).  By  the  common 
faiw  the  punishment  oi  the  pillory  indicated  the  crimen  fabif 
and  consequently  no  one  who  had  stood  in  the  {mloiy 
could  afterwards  be  a  witness  {d) ;  but  now  a  person  is 
competent,  although  he  has  undergone  that  punishment  for 
a  hbel,  trespass,  or  riot  («) ;  and  on  the  other  hand,  when 
convicted  of  an  infamous  crime,  he  is  incompetent,  although 
his  punishment  may  have  been  a  mere  fine. 

The  crimes  which  render  a  person  incompetent  are  trea- 
son (/);  felony  {ff),  except  petit  larceny;  (by  virtue  of 
the  provisions  of  tne  stat.  31  Geo.  Ill,  c.  35) ;  all  offences 
founded  in  fraud,  and  which  come  within  the  general  no- 
tioB  of  the  crimen  falsi  (A)  of  the  Roman  law,  as  perjury 
and  forgery  (•),  piracy  {k\  swindling,  cheating  (2).  So  also 
*  716  tmrretry  (m),  conspiracy,  at  the  *^suit  of  the  King  (n),  pne- 

(u)  Gilb.  L.  £.  256.  3  Bulst.  154.  Brae.  b.  4,  c.  19.  Fie.  b. 
4,  c  & 

(b)  2  Haw.  c.  46,  s.  102.  Pendock  ▼.  Maekender,  2  Wiks.  18.  Fort. 
d09.    2  Hale,  277.    Co.  Litt.  6. 

(c)  Pend^ek  v.  Mackendtr,  2  Wils.  18.  VVilles,  666.  Fortes.  209. 
5  Lev.  426,  427.  B.  N.  P.  292.  R.  v.  Davis,  5  Mod.  75.  R.  v.  Ihrdj 
2  Salk.  690.    PriddU's  case,  2  Leach,  496. 

id)  Gil.  Ev.  257. 

(t)  Ibid.  Fort.  209.  JR.  v.  Ford,  2  Salk.  690.  B.  N.  P.  292.  R. 
V.  Crosby,  10  St.  Tr.  App, 

^  5  Mod.  16.  74.    Kel.  33. 

(g)  2  Bulst.  154.    Co.  Lilt.  6.    T.  Ray.  369. 

(h)  R.  Y.  Priddk,  Leach,  496. 

(i)  Co.  Litt.  &  Fort.  209.  And  see  5  Eliz.  e.  14.  2  Haw.  c  S3, 
c  43,  8. 25.  33  Hen.  VL  55.  2  Hale,  277.  Hale's  Sumni.  263. 
Jones  V.  Mason,  2  Str.  833.     FFalker  v.  Kearny,  2  Str.  1148. 

(k)  2  RoU.  Ab.  886. 

(l)  Fort.  209. 

(m)  Jt  V.  JPbrci,  2  Salk.  690. 

(n)  R.  V.  Crosley,  Leach,  349.  33  Hen.  VL  5.5.  24  Edw.  HI.  34. 
1  Hale,  306.    2  Haw.  c.  43,  s.  25.    1  Haw.  c.  72,  s.  9.    2  Hale,  277. 

(1)  [Before  a  transported  convict  can  be  disqualified  from  bei^g 
a  witness,  evidence  must  be  ^ven  that  he  was  transported  for  some 
offence  made  felony  or  infamous  by  the  common  law,  or  by  some 
statute,  darkens  Lessee  v.  HaU,  1t  Har.  &  M'Hen.  378.  See  Vol. 
L  p.  144,  note  (1).    Notes  (2)  4c  (3)  on  next  page.] 
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munire  (o) ;  the  bribing  a  witness  to  absent  himself  fcom  a       taslt 
trial,  in  order  to  get  rid  of  his  evidence  (p) ;  so  also  the         iv* 
judgment  on  an  attaint  for  a  Use  verdict  (o)  (1)  will  ren*  .,m^.m,..,^..m.mm, 
der  the  party  so  convicted  incompetent ;  so  also,  as  it  seems,  Nature  of  the 
one  who  has  been  convicted  of  winning  money  bv  fraud,  ^"™^* 
or  ill  practice  at  certain  games,  would  be  disabled  by  the 
Stat.  9  Anne,  c.  14,  s.  5,  from  being  a  witness,  since  that 
statute  not  only  imposes  a  penalty,  but  directs  that  the 
party  shall  be  deemed  infamous  (r)  (2). 

Co.  Litt.  6.  Suinin.  263.  But  this,  it  has  been  said,  is  to  be  under- 
stood of  a  conspiracy  to  charge  a  person  with  a  capital  offence,  in 
which  case,  upon  conviction,  he  is  liable  to  the  villanous  judgment, 
and  to  lose  the  freedom  of  the  law.  In  a  late  case  it  was  held  in 
the  Ecclesiastical  Court,  by  Sir  W»  Scott,  that  a  conviction  upon 
an  indictment  for  a  conspiracy  to  commit  a  fraud,  by  raising  the 
price  of  the  public  funds,  did  not  render  the  afSdavit  of  the  party 
inadmissible ;  bat  qu.  whether  it  would  not  have  that  effect  in  a 
court  of  law. 

(0)  Co.  Litt.  6. 

(p)  Clancey^a  case.  Fort.  208. 

(q)  Co.  Litt.  6.    2  Roll.  684. 

(r)  Fort.  208.  In  Crowther  v.  Hopwood,  3  Starkie's  C.  21,  Ab- 
bott, C.  J,  (duhiianter)  received  the  testimony  of  a  witness  who  had 
been  convicted  of  a  conspiracy  to  raise  the  price  of  the  public  funds 
by  false  rumours  ;  and  see  the  Case  of  the  PtUe  de  Farsovie,  2  Dods. 
Adm.  R.  274. 

■     ■■■■ ■  -       ^      '     ■ 

(1)  (A  conviction  upon  an  indictment  for  an  assault  and  battery, 
with  intent  to  kill,  in  consequence  of  which  the  person  was  sen- 
tenced to  imprisonment,  does  not  render  him  an  incompetent  wit- 
ness. United  States  v.  BroekiuSf  Circuit  Court,  Oct.  1611.  Whar- 
ton's Digest,  261.] 

(2)  [The  Supreme  Court  of  Bfassachusetts,  in  the  case  of  the 
€!amm<nwteaUk  v.  Gretn^  17  Mass.  Rep.  515,  have  decided  that  con- 
viction of  an  infamous  offence,  and  judgment  pursuant  to  it,  in  a 
foreign  country,  or  in  any  other  State  in  the  Union,  does  not  ren- 
der the  party  an.  incompetent  witness.  The  court,  in  this  case, 
said  they  were  not  aware  that  the  question  as  to  the  competency  of 
a  witness  convicted  in  a  foreign  country  ''  had  arisen  in  the  Eng- 
lish courts  or  in  any  of  thosp  of  the  United  States.''  There  are, 
however,  three  reported  decisions  on  this  subject, — all  of  them  since 
the  American  revolution,  and  one  so  late  as  the  year  1805.  The 
cases  occurred  in  Maryland,  to  which  part  of  the  Union  persons 
were  formerly  sent  as  convicts  from  G.  Britain,  under  the  stat.  4 
Geo.  I.  c.  11,  and  where,  in  consequence  of  their  being  offered  as 
witnesses,  the  point  became  of  no  small  moment  to  settle.  These 
cases  establish  the  doctrine,  in  that  State,  that  witnesses  thus  cir- 
cumstanced are  incotnpetent.  The  State  v.  Bidgeley,  2  Har.  & 
M'Heu.  120.  darkens  Lessee  v.  HaU^  ibid.  378.  Cote's  Lessee  v. 
VoU,  1  Har.  &  J.  572.  (As  to  the  mode  of  proving  the  conviction, 
in  these  cases,  see  Vol.  I.  p.  144,  nste  (1)— and  next  note.) 

The  editor  trustatfaat  he  shall  not  be  charged  with  impertinence 
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PART        ^  II.  la  order  to  incapacitate  the  party,  the  jud^ent  most 
IV.         be  proved  (s)  as  pronounced  by  a  court  pogBesaDg  c<Hnpe- 
__»...  tent  jurisdiction  (t).    Proof  of  the  verdict  or  conviction 
Pfoof  of  the      without  the  judgment  is  insufficient,  since  it  may  have  been 
conviction.       quashed  on  motion  in  arrest  of  judgment  (u).    And  the 
judgment  must  be  proved  by   the  record  in  the  usual 
*  717  way  (x)  (3) ;  but  it  is  not  material  to  *  show  that  judgment 
has  been  executed  (v) ;  so  it  may  be  shojirn  that  the  party 
has  been  outlawed  for  treas<Mi  or  felony,  since  the  effisct  of 
outlawry  in  such  case  is  the  same  with  judgment  upon  a 
verdict,  or  bv  confession  {z).    An  admission  by  the  wit- 
ness himself  that  he  is  still  confined  in  prison  under  a  judg- 
ment for  felony,  or  that  he  has  committed  perjury,  or  any 
other  offence,  will  not  incapacitate  him,  although  it  may 
discredit  him  (a). 

($)  Lee  V.  Oaruel,  Cowp.  1.    2  Salk.  688.    3  Inst  219. 

(i)  1  Sid.  51.  It  must  appear  from  the  caption,  that  the  court 
aad  jurors  had  jurisdiction,  Vooke  v.  MaxtteUj  2  Starkie'a  C.  183. 

(u)  R.  V.  Croaby,  2  Salk.  68a  Holt,  753.  2  Inst.  219.  Lte  v. 
Gafue/,  Cowp.  1.    2  Str.  1148. 

{x)  2  Haw.  c.  46,  s.  104.  1  St  Tr.  206.  2  St  Tr.  307. 436.  455. 
3  St  Tr.  425.  4  St  Tr.  130.  Cowp.  1.  Supra,  Vol.  I.  p.  15a 
[Not  only  must  infamy  be , proved  by  a  record,  but  the  objection 
shall  not  be  heard  without  a  record.  Per  Parker,  C.  J.  Common- 
vfeaUh  v.  Green,  17  Mass.  Rep.  537.  See  also  HUta  ▼.  Calvin,  14 
Johns.  182.     Tke  People  v.  Herriek,  13  ib.  82.] 

(y)  2  Salk.  689.  3  Inst  219.  3  Lev.  42a  But  see  Co.  Litt  a 
Kel.  37.    Hale's  Summ.  263.    2  Hale,  P.  C.  277. .  5  Mod.  75,  76. 

(z)  2  Haw.  c.  48,  s.  22.  3  Inst  212.  it  v.  Cdier,  T.  Ray.  969. 
But  outlawry  in  trespass  does  not  disqualify  the  party  as  a  witness, 
although  it  disqualifies  him  as  a  juror.  Wtther$$ol'B  case,  Cro.  Car. 
134. 147.  W.  Jones,  196.  1  Hale,  P.  C.  305.  If  there  be  no  cap- 
tion to  show  that  the  witness  has  been  convicted  by  a  court  of  com^ 
patent  jurisdiction,  the  record  is  imperfect,  and  inoperative.  Cooler 
v.Mafwea,  2  Starkie's  C.  1 83. 

(a)  R.  V.  Waiton,  2  Starkie's  C.  116.  R.  v.  CaMl  Careiniony  8 
East,  78.    JR.  v.  Te&U,  11  East,  309. 


for  suggesting,  that  hereafter,  if  crimes  greatly  multiply  in  the  Unit- 
ed States,  the  question  thus  differently  decided  in  two  ancient  and 
respectable  States,  will  be  one  of  creat  magnitude  and  difficulty — 
and  that  if  contrariant  decisions  ghoold  be  made  in  other  States, 
plaintifls  will,  in  many  cases  that  may  be  supposed,  resort  to  some 
one  of  the  numerous  jurisdictions  that  are  open  to-  them  in  this 
country,  where  their  principal  witness,  though  a  convicted  felon, 
and  not  to  be  heard  al  home,  will  not  only  be  competent,  but  also, 
for  aught  the  defendant  can  show,  omni  excepiione  mcQor.] 

(3)  rSee  Vol.  I.  p.  144,  note  (1) — that  the  courts' in  Maryland 
have  allowed  evidence  short  of  the  record,  and  even  parol  testimo- 
ny, to  prove  the  conviction  of  an  offender  tran^K>rted  to  that  S^te 
from  Great  Britam.] 
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III.  The  objection  to  competency  may  be  answered,  lat,       part 
By  proof  that  the  party  has  been  admitted  to  his  clergy,         ly. 
and  undergone  such  punishment  as  is  equivalent  to  cleri-  ..^-...... 

cal  purgation  at  the  common  law. — 2dly,  By  proof  of  par-  Competency, 
don.  5  3dly,  By  proof  of  the  reversal  of  the  judgment.  ^^^  restored, 

Ist,  In  order  to  illustrate  this  doctrine,  a  few  previous  By  proof  of 
observations  will  be  necessary.    Formerly  the  benefit  of  a^imission  to 
clergy  was  granted  indiscriminately  to  the  clergy,  and  to 
such  laymen  as  could  read ;  but  by  the  stat.  4  H.  7,  c.  13, 
clergy  was  to  be  allowed  but  once,  without  the  actual  pro- 
duction of  letters  of  orders,  and  all  laymen  were  to  be  burnt 
in  the  hand  (6).    Until  the  stat.  18  Eliz.  c.  7,  a  felon  who 
was  entitled  to  the  benefit  of  clerffy  was  delivered  over  to 
the  ordinary  to  make  purgation,  fiat  is,  to  be  purged  of 
his  oflfence  upon  oath,  a  proceeding  which,  after  a  solemn 
conviction  in  a  court  of  law,  could  seldom  be  accomplish- 
ed *  without  the  aid  of  deliberate  perjury  (c) ;  and  after  he  *  71B 
had  been  thus  purged  or  acquitted,  the  party  was  in  all 
respects  a  competent  witness  (dy    The  stat.  18  Eliz.  c. 
7,  abolished  the  practice  of  delivering  the  convicted  clerk 
to  the  ordinary,  but  enacted,  that  upon  the  allowance  of 
clergy  and  burning  in  the  hand,  he  should  be  enlarged  and 
delivered  out  of  prison,  enabling  the  judge  in  his  discre- 
tion to  imprison  him  for  a  year.     Since  after  this  statute 
competency  could  no  longer  be  re*stored  by  purgation,  it 
was  held  that  the  disabilities  consequent  on  conviction 
were  removed  by  burning  in  the  hand,  and  delivery  out  of 
prison  (e). 

And  as  peers  and  real  clerks  had  before  the  statute  been 
entitled  to  the  benefit  of  purgation,  without  any  burning 
in  the  hand,  under  the  stat.  4  H.  7,  they  were  held  to  hi 
competent  after  the  act  of  the  18  Eliz.  without  burning  in 
tlie  hand ;  peers,  after  the  first  conviction,  and  clerks  iottes 

(h)  This  distinction  was  abolished  for  a  time  by  the  stat.  28  Hen. 
VlII.  c.  1,  and  22  Hel.  VIII.  c.  3,  but  was  restored  Virtually  by  the 
stat.  1  Edw.  VI,  c.  12.  As  to  peers  and  women,  vid.  infra^  719,  m 
the  notes. 

(c)  See  the  remarks  on  this  complication  of  wickedness,  Hob. 
291.    3P.  Wm8.448. 

(d)  The  convicted  clerk  was  sometimes  delivered  over  absque  puT" 
gationefacxenda^  on  which  he  was  to  remain  in  prison  all  his  life, 
without  the  power  of  acquiring  any  personal  property,  or  receiving 
the  profits  of  lands ;  and  to  remedy  Uiis  abase  the  statute  18  EHz. 
c.  7,  was  passed. 

(e)  R.  V.  Ld.  Warmek,  5  St.  Tr.  172.  H6b.  292.  B.  N.  P.  292. 
Kel.  37,  28.  2  Bulst.  154.  2  Haw.  c.  33.  Stv.  388.  Godb.  288. 
JR.  V.  Ld.  Castlemainei  2  St.  Tr.  40. 


718  INFAMY. 

PABT       quoties  (/).    With  respect  to  laymen,  the  burning  in  the 
lY.         hand  operated  as  a  statute  pardon  (g).    By  the  stat.  4  Gea 
1,  c*  11>  in  the  case  of  grand  or  petit  larceny,  where  the 


Competencj,  couvict  is  entitled  to  benefit  of  clergy,  and  liable  only  to 
how  rettered.  ^^  penalties  of  burning  in  the  hand,  or  of  whipping,  the 
^  719  Court  before  *whom  the  prisoner  is  convicted,  instead  of 
ordering  the  oflfender  to  be  burnt  in  the  hand,  or  whipped, 
may  direct  that  he  shall  be  transported  to  America  for  the 
space  of  seven  years  (1).  And  on  the  conviction  of  an  ot 
fender  for  a  crime  for  which  he  would  be  ezdiided  from 
the  benefit  of  clergy,  but  to  whom  mercy  is  extended  on 
condition  of  transportation,  the  Court  may  allow  him  the 
benefit  of  a  pardon  under  the  great  seal.  And  it  is  pre- 
scribed by  the  same  act,  s.  2,  that  where  any  such  otoo- 
ders  shall  be  transported,  and  shall  have  served  their  re- 
spective terms,  according  to  the  order  of  such  court,  such 
services  shall,  to  all  intents  and  purposes  have  the  effect  of 
a  pardon,  as  for  the  crime  for  which  they  were  so  trans- 
ported (o)  (2)» 

By  the  stat  19  Creo.  3,  c.  74,  s.  3,  it  is  directed  Aatfine 
or  whipping  maiy  be  imposed  and  inflicted,  instead  of  bun- 
ing  in  the  hand,  in  aU  aergyable fdonies^  except  mandam^h' 
ier  ;  and  that  when  imposed  or  inflicted  instead  of  burning, 
shall  have  the  like  eflfect  and  consequences  to  the  party,  as 
to  capacities  and  credits,  as  if  he  had  been  bumt.-^Tbe 
efiect,  therefore,  of  these  statutes  <»  the  common-law  doe- 
trine  {k)  of  purgation,  seems  to  be  this : — ^If  a  layman  be 
convicted  of  a  clergyable  felony,  and  be  burnt  in  the  hand, 

(XI  1  Hak,  589.  Foet356.  3  Hale,  388.  3P.  Wii]8.487.  5Co. 
110.    SeaHt  v.  WOliamiy  Hob.  5288. 

(g)  2  Haw.  c.  46.  B.  N.  P.  293.  Seark  v.  WiUiams,  Hob.  294. 
T.  Raym.  370.  380.  Godb.288.  Sty.  388.  KeL  38.  1  Vent.  349. 
Skinn.578.    5  Mod.  15.    2  Sid.  51.    Hob.  81. 

(0)  One  ivbo  returns  from  transportation  before  the  expiration 
of  bis  term  ia  not  restored  to  his  civil  risthtf.  BuUock  ▼.  tkMs^  2 
B.  &  A.  258,  under  the  stat.  8  Geo.  3.  c.  15. 

(h)  By  the  stat.  3  &  4  Will.  &  Mary,  c.  9,  s.  5,  women  are  entit- 
led to  the  benefit  of  the  statute  as  men  are  to  the  benefit  of  the 
clergy.  By  the  stat.  5  Ann.  c.  6,  tbe  necessity  of  reading  was  abo- 
lished. 

(1)  [See  next  note  and.^e,  p.  715,  naU  (1),  716,  notes  (2)  and  (3)'. 
VoL  I.  p.  144,  note  (1).] 

(2)  [A  person  convicted  of  felony  in  Great  Britain,  and  sent  to 
Maryland  for  seven  years,  is  presumed  to  have  served  his  time  out, 
and  thereby  become  a  competent  witness,  unless  the  contrary  is 
proved.  CoU^s  Le$$H  v.  CoUf  1  Har.  &  J.  572.  See  SuprOj  716, 
notes  (2)  and  (3).] 
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or  suffer  wiky  punishment  inflicted  by  the  above  ttatiitefl  is 

lieu  of  it,  his  competency  is  restored  by  the  execution  of        if. 

the  sentence.    If  a  peer  be  convicted  of  such  felony,  or 


indeed  of  some  felonies  which  are  not  clergyable  (t) ;  he  is  Competency, 
entitled  to  be  discharged  for  the  first  offence,  and  retains  ^^^  nttovea. 
his  competency  ;  and  a  real  clerk  remains  *  competent,  al-  '^^^ 
though  he  has  committed  several  clergyable  felonies*  Tlui 
mere  admission  to  clergy,  where  the  felon  is  liable  to  be 
burnt  in  the  hand,  does  not  restore  competency  (k) ;  an4 
therefore  it  is  not  sufficient  to  produce  the  record  wnereby 
clergy  is  granted^  tnthovi  proof  of  burning  in  the  hand  (Q, 
except  in  the  case  of  a  peer,  or  a  clerk ;  but  it  must  be  fur- 
ther proved  that  the  witness  has  been  burnt  in  the  hand, 
or  diat  some  other  punishment  authorized  by  one  of  the 
above  statutes,  has  been  awarded  by  the  Court  in  lieu  of 
such  burning  in  the  hand,  and  has  been  ekecuted.  Bui 
the  king's  pardon  for  burning  in  the  hand  has  the  sane  ef- 
fect as  burning  in  the  hand  would  have  had  (m).  With  re^ 
spect  to  petit  larceny,  since  the  offender  was  not  oblige4 
to  pray  -his  clergy,  it  followed  that  his  competency  coold 
not  be  restored  by  clerical  purgation,  or  bv  the  buming  m 
the  hand,  or  other  punishment  substituted  for  it ;  and  tba 
inconvenience  of  this  being  felt  ^n),  the  stat*  31  Geo.  3»  c« 
35  (o),  enacted,  that  no  witness  snould  be  deemed  to  be  in- 
competent by  reason  of  his  conviction  of  petit  larcenj^. 

2dly.  Next  it  may  be  shown  that  the  proposed  witness  Pudon. 
has  received  a  pardon  for  his  offence  ;  1st,  either  firom  the 
Kin^,  under   the  great  seal,  or,  2dly,  under   an   act  of 
parliament,  {v).    It  has  long  been  settled,  notwithstand- 
ing doubts  upon  the  subject  (p),  that  a  pardon,  whether 

(i)  By  the  stat.  1  Edw.  VI.  c.  13,  a  peer  is  to  have  the  beaefli  of 
clergy  in  the  same  manner  as  a  layman  for  the  first  ofiS^nce^  al- 
though he  cannot  read,  and  without  huming ,  for  all  offences  then 
clergyable  to  commoners,  and  also  for  housebreaking,  highwaf 
rob^ry,  horae^stealing,  and  robbing  churches.  2  Hale,  373.  H«lL 
394.    R.  v.  Duchess  of  Kingston,  11  St.  Tr.  198. 

(k)  Per  Curiam,  T.  Ray.  380.    Ld.  Wmwick'B  case,  5  St  Tr.  168. 

(I)  Ld.  Warwick'B  CBse,  T.  Ray.  380.  5  St  Tr.  168.  Bwridge'n 
case,  3  P.  Wms.  485. 490.  dearie  v.  WUUams^Hoh.  288.  JJrmitnng 
V.  lAsU,  KeL  93. 

(m)  4  Bl.  Comm.  395. 

(n)Se^Pmdoekw.Maekemier,fiWna.l8. 

(o)  And  m  Irela&d,  the  stat.  36  Geo.  HI.  c  519. 

( v)  A  pardon  under  the  sign  manual  is  not  sufficient  JR.  v.  Beo* 
ton,  1  Bl.  Rep.  479. 

(p)  Pahn.  413.  Latch,  81.  Biwan  ▼.  CVoMAstf,  3  Bukt  251 
3StTr.521.  4  St  Tr.  369.  LdL  CcMlfonMRVs  case,  3  St  Tr.  361 
3  Bro.  17. 

TOL.  n.  •        80 
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FABT       *  by  the  King,  under  the  great  seal,  or  by  act  <»f  paiiia- 
IT.        ment,  removes  not  oAly  the  punishment,  but  also  all  dka* 
■  bilities  consequent  upon  conviction,  and  restores -the  com- 
PMdon.  petency  of  the  party  as  a  witness  (q).  (1)    And  it  is  rea- 

sonable that  it  should,  for  otherwise  a  person  might  lor  one 
fitult  be  for  ever  excluded  as  a  witness,  even  after  he  had, 
by  a  long  course  of  good  conduct,  in  some  measure  re- 
gained the  character  which  he  had  lost.  And  although 
neither  the  King  nor  the  parliament  can  by  a  pardon  con- 
vert a  rogue  into  an  honest  man,  and  con^  credibility 
upon  one,  who  through  the  iafiuny  of  his  conduct  is  not 
credible,  yet  such  a  pardon  must  be  presumed  to  have  been 
conferred,  after  inquiry,  upon  gojod  and  sufficient  grounds, 
upon  an  object  worthy  of  the  indulgence,  and  Serefece 
worthy  of  being  heard ;  but  the  degree  of  credit  is  still  to 
be  left  to  the  lury  (r). 
Competeney—  A  pardon  will  restore  competency  in  all  cases  where  the 
'^'^^'^'^  ^  disability  is  a  consequence  of  the  judgment,  and  not  a  part 
of  the  judgment  (f).  But  neither  the  King's  pardon,  nor 
any  thing  tantamount  to  it,  will,  it  is  said,  restore  ocmipe- 
tency  where  the  disability  is  pwt  of  the  judgment,  and  not 
a  consequence  of  it  (t).  Subject  to  this  limitation,  a  par- 
doQ  will  restoie  competency  in  all  cases  and  at  all  times, 
as  in  cases  of  conspiracy,  penury  and  forgery  (u),  although 
*  723  the  party  has  undergone  an  *  infiunous  punisiiment,  as  by 

(q)  Oilb.  Ev.  960.  R.  v.  CeUer,  T.  Ray.  969.  Cuddingtan  v. 
IFtUtM,  Hob.  67.  81.  It  v.  OotSy,  1  Ld. Raym.  39.  R.Y.Ld.Ctu- 
iiemidn,  T.  Rav.  379.  i2ei%'«  case,  Leach,  510.  2  Hale,  378.  1 
BrownL  47.  2  Bulst  154—6.  [CommatwDeaUh  v.  CSnen,  17  Mass. 
Rep.  537.] 

(r)  3  Hale,  378.    JR.  v.  €Vv%,  5  Mod.  15. 

[$)  Per  Holt,  C.  J.3  Sab.  689.  1  Ld.  Ray.  256.  12  Mod.  139. 
Comb.  459.  3  Salk.  513.  Cartb.  431.  Holt,  535.  5  Mod.  345. 
3  Mod.  343.  Qilb.  Ev.  36a  But  this  wu  forqierly  doubted. 
1  BrownL  47.  3  Bulst  154.  3  Sid.  331.  3  Danv.  Ab.  163.  Cro.  Jac. 
663. 

ft;  Per  Holt,  C.  J.  3  Salk.  689. 691. 

(u)  1  Hale,  30a 

(1)  [A  iMurdon  of  one,  who  had  been  convicted  of  togeiy  and 
sentencea  to  the  state  prison  for  life,  contained  a  proviso  that  no- 
thing in  the  pardon  should  be  construed  ^  so  as  to  relieve  the  pri- 
soner of  and  from  the  legal  disabilities  to  him  from  the  convietion, 
sentence  and  imprisonment,  other  than  the  said  imprisonment :" 
It  was  held  that  mis  proviso  was  repugnant  to  the  pardon  itself 
and  must  be  reiected-*and  that  the  party  was  freed  from  all  leMl 
disabilities.  3%e  People  v.  Pea«e,  3  Johns.  Cas.  333.  Seealsofc 
fmUlkmngy  10  Johns.  333. 48a] 
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standing  in  die  pillory  for  cheating  {x) ;  and  afier  attainder  fakt 

for  treascm  or  felony  (y).    So  where  he  has  been  convict-  iv. 
ed  of  felony  in  taking  a  false  oath  to  obtain  probate  of  a 


will  under  the  stat.  31  Geo.  2,  c.  10 ;  so  where  the  pardon  Paidon. 
is  received  after  conviction,  but  before  judgment  {z). 

It  has  been  held  that  ugeneralpardon^  after  a  conviction  for 
felony,  or  after  an  outlawry  for  felony,  will  not  restore  com- 
petency {a) ;  but  it  seems  that  the  burning  in  th6  hand  may 
be  discharged  by  the  King's  pardon  (6).  The  pardon  must 
be  produced  under  the  great  seal  (c^.  A  pardon  under  the 
King's  sign  manual,  or  privy  seal,  is  insufficient,  since  the 
warrant  is  countermandable  (d) ;  in  case  of  a  conditional 
paidon,  proof  must  be  given  that  the  condition  has  been 
performed  (c)  (1). 

3dly .  Bv  proof  of  a  reversal  of  the  judgment  or  outlawry  RavtrMi  of 
by  writ  of  error,  which  must  be  proved  by  the  production  }«?!">•»«. 
of  the  record.  Where  it  was  objected  that  the  witness  had 
been  attainted  by  virtue  of  an  act  of  parliament,  for  not 
having  surrendered  himself  before  a  particular  day,  it  was 
answered  that  the  witness  had  surrendered  within  the  Limit- 
ed time ;  and  the  record  of  the  proceeding  on  the  part  of 
the  Crown  against  the  witness  on  that  statute,  and  of  the  • 

I^ea  on  *  the  part  of  the  witness  in  Us  defence,*  that  he  *  723 
aid  surrender  within  the  time,  which  plea  was  admitted 

(z)  R,  V.  Ld.  CcLiHemain,  T.  Ray.  370.  So  where  a  witness,  after 
conviction  for  a  crime,  has  stood  in  the  piilory,  the  objection  is  re- 
moved by  a  geDeral  act  of  pardon.    R.  v.  Croihy,  1  La.  Ray.  39. 

fy)  2  Haw.  c.  46,  s.  110.  c.  37,  a.  48, 49,  50. 

(z)  R.  V.  ReiUyy  Leach,  512. 

(a)  Ry.LiL  CasOemainj  3  St.  Tr.46,  47.  R.  v.  Ld.  Warinck,  5  St. 
Tr.  l66.    But  see  R.  v.  Rookwood,  4  St  Tr.  642.    3  Lev.  4^6. 

(6)  3  Lev.  426. 

[e)  2  Haw.  c.  37.    R.  v.  Ld.  Wiarmck^  5  St.  Tr.  166.    Fost.  62. 
217.    MuTphy'e  case,  Leach,  117. 

(d)  R,  V.  Ld.  Warwick,  5  St.  Tr.  166.    R.  v.  Miller,  2  Rl.  R.  797. 
Gmy^s  case.  Leach,  116.    SuprOj  720,  note  (v). 

(e)  GUb.  Ev.  259. 


1  Wis. 


(1)  [Where  a  prisoner  had  been  pardoned,  upon  condition  of 
leaving  the  State  fof  a  specified  time,  and  the  condition  was  not 
comphed  with,  the  court,  after  the  expiration  of  the  time,  held  the 

Sardon  to  be  void,  and  passed  sentence.  2^e  State  v.  FtdUr,  1 
['Cord,  178.  But  where,  in  such  case,  it  appeared  that  the  prisoner 
had  been  insane,  after  the  conditional  pardon  was  granted  the 
court,  upon  his  being  seized  and  brought  up  for  sentence,  discharg- 
ed him  on  condition  of  his  departing  within  the  same  period  origi- 
nally limited  in  the  pardon.  The  People  v.  Jmne9y  2  Gaines's  Rep. 
57.] 
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hj  the  Attorney  General  to  be  true,  wts  held  to  becondo- 
XV.        8i?e  eridence  of  the  rarrender  within  the  time  (/)• 
••«-^— ^—      IV.  The  judgnaient  for  an  infiunous  crime,  even  for  per-< 
£*ci  of  4in«  jury,  doea  not  pieclode  the  party  from  making  an  affidavit 
^^*  with  a  view  to  his  own  defence  (jg).    He  may,  for  instance, 

«iake  ui  affidavit  in  relation  to  die  irregularity  of  a*  jodg- 
Bwnt  in  a  cause  to  which  he  is  a  party  (A),  for  otherwise  be 
would  be  without  remedy.  But  tne  rule  is  confined  to  de* 
fence^  he  cannot  be  heard  upon  oath  as  a  complainant  (»). 
Where  a  witness  becomes  incompetent  from  innuny  of  cha- 
racter, the  efiect  is  the  same  as  if  he  were  dead ;  and  if  he 
ks  attested  any  instrument  as  a  witness,  previous  to  his 
conviction,  evidence  may  be  given  of  his  hand*writing  (k). 

m 

Infant. 

Tftolsrami^       Thx  trial  of  the  non-age  of  a  party  is  either  by  uupedion, 

*^*  or  in  the  ordinary  way  by  a  Jury  (Q.    In  a  suit  to  reverse 

a  fine  for  the  n<Hi-age  of  the  cognisor,  ot  to  set  ande  a 

statute,  or  recognizance,  and  similar  cases,  a  writ  issues  to 

the  dieriff,  commanding  him  that  he  constrain  the  party  to 

•  tn^ear,  that  it  may  be  asoertained  by  the  view  of  his  body 
by  the  King's  Justi<^  whether  he  be  of  full  age  or  not,  ut 
fer  tmectum  cmvaris  svi  can$Uure  paterii  Justiciariii  nastu  d 
pnedMctui  $it  plena  €BiaHt  necne  (si).    Where  the  court  en- 

*  ^f^  lertaitts  *  doubts  of  the  fiict  upon  inspecticMi,  it  may  pro- 

ceed to  take  proofii  of  the  fiict  by  the  examination  of  tfie 
in&nthimselt,  and  other  witnesses,  if  necessary  (o). 

Although  the  promise  of  an  infant  will  not  bind  him,  ex- 
cept for  necessaries,  ^et  he  may  take  advanta^  of  any 
promise  made  to  him,  although  the  consideration  were 
merely  the  infimt's  promise,  as  m  an  action  on  mutual  pro- 
mises to  marry  (p). 

IP  Z>r.  Loral's  case,  9  St.  Tn  653. 665. 

(g)  Dan$  V.  CarUr,  2  Salk.  461.  3  Str.  114a  [ — —  v.  SSm- 
Bomi^A,  Martin's  Rep.  25.] 

fh)  Ibid. 

r»;  3  Salk.  461.    3  Str.  1148. 

(k)  Jonn  V.  Jfomi,  3  Str.  833.    Part  II.  sec.  CXLIU. 

(I)  As  to  the  proof  of  nonage,  see  tit.  Pedigret. 

(m)  9  Ca  31.  According  to  Glanvil,  1.  13,  c.  15,  nonage  was 
formerly  tried  by  a  jury  of  eight  men.  3  BL  Conun.  333.  [See 
SKver  v.  Shdbaet^  1  DaUaa,  166,  that  the  fact  of  infancy  must,  in  this 
country,  be  tiied  per  pau  and  not  by  inspection.] 

f  e;  3  RolL  Ab.  37a    3  BL  Comm.  333. 

rp>  fibtt  V.  IFortf,  B.  N.  P.  155.    3  Str.  937.    [Camumy.JS^mf, 
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Ib  an  actioii  on  bond,  or  other  flpeoiaky,  infiiAcy  is  not       paet 
a  defence  under  the  plea  of  nan  est  factum^  for  the  deed  of         ly. 
an  in&nt  is  not  void,  but  merely  voidable  (o),  but  in  an  ac-  i  .., 

tion  of  aimple  contract,  the  infoncy  of  the  defendant  at  the  wb«r«  avi- 
tune  of  the  contract  is  prima  facte  a  defence,  unless  the  ac^  ^•"<^«  '^^^^' 
tion  be  for  necessaries;  he  is  not  liable  on  an  account 
stated  (r). 

But  an  infent  is  liable  in  respect  of  all  torts  committed 
by  him,  as  for  slander,  or  battery  («) ;  (1)  and  in  ditimue  for 
goods  delivered  to  him  for  a  particular  purpose,  and  which 
fie  has  feiled  to  return  {t).  But  if  an  action  against  an  in* 
ftnt  be  founded  in  a  contract,  the  plaintiff  cannot,  by 
chan^hig  the  form  of  his  action  in  respect  of  a  breach,  con- 
vert It  into  a  tort,  (2)  as  *  by  charging  him  in  tort  for  the  *  72ft 
negligent  or  immoderate  use  of  a  horse  which  he  has 
hired  (y). 

1  Marsh.  (Ken.)  R^  76.]  So  he  may  sue  on  a  contract  for  a  pur- 
chase of  potatoes  ( naarwick  v.  Bruee,  S  M.  &  S.  205),  or  submit  to  a  ^ 
reference  (Knight  v.  Stone,  Sir  W.  Jones,  164,  S.  C.  Noy,  93).  So 
the  infant  may  recover  on  a  contract  by  the  defendant  tor  cutting 
and  taking  away  the  grass  of  the  infant.  Oilb.  L.  £.  187,  2d  edit. 
1  yent.  51.  1  Mod.  35.    3  Sid.  41.  446.    3  Str.  987.    3  Keb.  «61. 

(q)  B.  N.  P.  173.  Tbm.  qu.  if  the  deed  be  obviously  to  the  pre- 
judice of  the  infant.  And  see  the  observations  of  L.  C.  J.  Eyre,  in 
thecaseof  JTeane  V.  Boycott,  3  H.  B.  515.  [Conroe  v.  BirdaaU,  1 
Johns.  Cas.  137.  fFhiU  v.  Flora,  3  Overton's  Rep.  481.  Roberts  v. 
FTiggin,  1  N.  Uamp.  Rep.  7ai 

(r)  Although  it  be  on  account  of  necessaries  supplied  to  him. 
IhgUdew  V.  DougUu,  3  Starkie^s  C.  36.  Such  an  account  is  not  evi- 
dence even  to  snow  the  fact  that  the  necessaries  nvere  supplied,  ib. 

(m)  8  T.  R.  336,  7.  Bac.  Ah.  Infancy,  H.  [Sikta  v.  Johnson  Sf  al 
16  Mass.  Rep.  389.] 

(t)  1  N.  R.  140. 

(u)  Jtnmngs  v.  BundaU,  8  T.  R.  335.  The  objection  was  there 
taken  by  plea  of  infimcy,  to  which  the  plaintiff  demurred.  [S.  P. 
Sehemk  v.  Strong,  1  Southard's  Rep.  87.] 


(1)  [An  infant  is  liable  to  an  action  of  deceit  on  the  warranty  of 
a  horse.  JFordr.  Vance,  1  Nott  &  M*Cord,  197.  And  to  an  action 
for  malicious  prosecution.  SewA.  SierHng  v.  Adams  l^ux.S  Day, 
411.  So  infants,  who  prosecute  an  unjust  claim  at  law,  and  thus 
compel  the  defendant  to  resort  to  equity  for  an  injunction  and  re- 
lief and  who  there  set  up  an  inequitable  defence,  must  pay  costs. 
Price  ▼.  I^kes,  1  RufBn's  Rep.  87.] 

(3)  [In ^Vasse  v.  Smi^  6  Cranch,  336,  it  was  held  that  an  infant 
may  be  liable  in  trover,  al|hough  the  goods  were  delivered  to  him 
under  a  contract,  and  Uiat  infiincy  may  be  given  in  evidence  under 
the  general  issue ;  as  it  may  have  some  influence  in  determining 
whether  the  act  complained  of  be  really  a  conversion,  or  not.] 
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FABT  If  die  defendant  prove  his  in&ncy  the  idaintiff  may  reply 

IT.         by  evidence  that  he  ratified  the  promifle  upon  attaining  his 

._...,....»  age.    His  continuance  in  possession  after  his  foU  age  of 

Proof  in  reply   lands  demised  to  him  durins  his  minority,  is  an  affirmance 

to  iafoncy.       of  the  lease  (j?)i  and  he  will  be  liable  to  previous  arrears  of 

rent  (y)  (1).    The  plaintiff  must  prove  a  ratification  of  the 

agreement,  a  pnnnise  to  pay  the  debt ;  a  mere  acknowledg-. 

mentof  the  debt  is  insufficient  (z),  for  the  law  will  imply  no 

promise  in  the  case  of  an  infant,  but  for  necessaries  (a), 

and*  therefore  part  payment,  or  an  express  promise  to  pay 

part,  will  bind  him  to  that  extent,  but  no  further  (6).  (2) 

(x)  1  Rol.  731,  L  35.  Com.  Dig.  JStf/anl,  C.  6.  But  if  the  eeute 
to  tbe  infant  was  vaid^  it  cannot  be  affirmed,  by  his  agreement  at 
full  age  ;  as,  if  an  infant  lessee  take  a  ijpw  lease,  to  commence  on 
a  future  day,  it  will  not  be  a  surrender,  although  it  commenced  at 
full  age,  and  he  then  entered  and  claimed  by  the  new  lease.  1  Rol. 
728, 1.  40. 

(y)  Ibid,  and  Cro.  Jac.  390.  3  Bulst.  69.  Godb.  365.  So  dur- 
ing his  in&ncy,  if  he  occupy  by  virtue  of  the  lease.    2  Bulst  69. 

(z)  Lara  v.  Bird,  H.  T.  31  Geo.  III.  Peake's  L.  £.  297. 

fa)  Thrupp  v.  Fidder,  1  Esp.  C.  638.    Peake's  L.  £.  297. 

(h)^€h^en  r.  Parkery  Cor.  Foster,  J.  Peake's  L.  E.  397.  And  per 
Holt,  C.  J.  in  J^ing  v.  Hastings,  1  Ld.  Ray.  389.  See  BmHunek 
V.  Caruthers,  1  T.  R.  648.  Part  IILp.  378 ;  and  Bates  v.  fFeiis,  Cor. 
Holroyd,  J.  Lancaster  Sp.  Ass.  1833.    Ibid. 

A  promise  to  pay  a  simple  contract  debt  after  the  defendant  has 
attained  his  age,  must,  in  order  to  support  an  action,  be  made  before 

action 

-  '  ^  _■  ■  _     _ 

(1)  [If  an  infant  grantee  of  land  continue  in  possession  after  he 
is  of  mil  age,  it  is  an  affirmance  of  the  contract.  Hubbard  if  aLr. 
CummingSf  1  Greenleaf,  1 1 .  And  if  an  infant  mortgagor,  after  com- 
ing of  age,  convey  the  same  land  to  another,  subject  to  tbe  mortgage, 
which  he  recognizes  in  the  deed,  he  thereby  confinns  the  mortgage 
Boston  Bank  y.'Chamberlainf  15  Mass.  Rep.  330.  So  where  an  awa^, 
made  under  a  submission  by  an  infantas  guardian,  directed  that  the. 
infant  should  pay  to  his  mother  an  annuity  in  lieu  of  dower,  and 
that  she  should  release  to  him  her  right  of  dower — ^his  acceptance 
of  the  estate  free  of  dower,  and  entering  upon  and  enjoying  it,  af- 
ter he  came  of  age,  according  to  the  awanl,  were  held  to  Im  a  suf- 
ficient ratification.  Bamaby  v.  Bonutiw,  1  Pick.  333.  So,  although 
a  lease  of  an  infant's  lands  by  his  guaraian  is  voidable,  yet  it  is  con- 
firmed by  any  act  of  the  ward  expressive  of  his  assent  after  he  ar- 
rives at  full  age.     Fan  Dortns  v.  Everettj  3  Southard's  Rep.  460.] 

(3)  [A  bare  acknowledgment  of  the  debt  or  an  admission  of  the 
consideration  upon  which  the  promise  was  made  during  inftmcy,  ia 
not  sufficient  to  make  the  party  liable  as  upon  a  promise  made  when 
of  full  age.  Martin  v.  Jlfovo  if  al.  10  Mass.  Rep.  137.  ffhitney  if  al. 
V.  Dutdi  if  at.  14  Mass.  Rep.  4.57.    But*  the  terms  of  ratificatioa 

need 
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If  the  ple^ntiff  reply  that  the  articles  supplied  were  neces-  part 

saries,  he  must  prove  the  defendant's  rank  and  condition  iv. 
in  life,  and  show  that  the  things  furnished  were  suitable  to 


and  consistent  with  that  situation.     Whether  they  were  Necessaries. 
necessaries  or  not  is  usually  a  question  of  fact  for  the 

• 
action  brousht ;  Tliomion  v.  lUingtoortkf  K,  B.  sittings  in  bank,  af> 
ter  Easter  T.  1824.— ( 1 )    Secus  in  case  of  the  statute  of  limitations* 
Yea  V.  Fburaketj  2  Burr.  1099. 

In  an  action  against  an  infant,  to  recover  money  advanced  for 
him  in  Scotland,  to  prevent  his  arrest,  it  was  held  that  proof  was 
necessary  to  show  that  by  the  law  of  Scotland  such  a  defence  was 
available.  MaU  v.  Roberta,  3  Esp.  C  163 :  and  see  Mure  v.  Kay^ 
4  Taunt  54.  It  seems  tl\at  money  advanced  to  release  an  infant 
taken  on  mesne  process  for  necessaries  may  be  recovered  here. 
Clarke  v,  LesHey  5  Esp.  C.  28 ;  so  to  release  an  infant  when  in  exe- 
cution. Ibid,  and  see  FirUy  v.  /otole,  13  East,  6. 

need  not  be  such  as  import  a  direct  promise  to  pay-^all  that  is  ne- 
cessary is  that  there  be  an  express  agreement  to  ratify  the  contract, 
l^  words,  oral  or  in  writing,  which  import  a  recocnition  and  con- 
firmation of  the  promise,  14  Mass.  Rep.  ubi  8Uf.  Thus  where  one, 
who  made  a  note  during  his  minority,  acknowledged,  after  became 
of  age,  that  the  money  was  due,  and  promised  that  on  his  return 
home  he  would  endeavor  to  procure  it  and  send  it  to  the  creditor-*- 
it  was  held  to  be  a  sufficient  ratification,  ibid.  So  where  the  par- 
ty said,  after  he  came  of  age,  **  when  I  return  from  this  vovage,  I 
will  pay  you" — and  ^  1  have  not  the  money  now  but  when  I  return 
from  the  voyage  I  will  settle  with"  the  holder  of  the  note.  10 
Mass.  Rep.  ttbi  sup.  See  also  JcLckson  v.  Mayo  if  al.  11  Mass.  Rep. 
147.  So  in  the  case  of  the  award,  mentioned  in  the  preceding  note, 
the  defendant,  afler  he  was  of  age,  enclosed  money  in  a  letter  to 

bis  mother,  saying-^''  you  will  find  enclosed  the  sura  of in 

part  towards  your  right  of  dower :  The  remainder  I  shall  forward 
in  a  few  days,  &c."  Bamaby  v.  Bamaby,  1  Pick.  223.  See  also 
27iompson  v.  LinacoUy  2  Greenleaf,  186. 

But  where  a  defendant,  in  conversation  concerning  a  note  made 
by  him  during  infancy,  said  he  owed  tte  plaintiff,  but  was  unable 
to  pav,  and  that  he  wonld  endeavor  to  procure  his  brother  to  be 
bound  with  him — ^it  was  held  not  to  be  a  renewal  of  the  promise. 
Ford  V.  PhiUipSy  1  Pick.  203.  And  where  an  infant  had  ffiven  his 
promissory  note  for  a  valuable  consideration,  thouch  not  for  neces- 
saries, and  afler  coming  of  affe  made  his  vnll,  in  which  he  directed 
all  his  "  just  debts"  to  be  paid — it  was  held  that  his  executors  were 
not  liable.  Smith  v.  Mayo  Sfoi.d  Mass.  Rep.  62.  Sed  vide  Wright  v. 
Steele^  2  N.  Hamp.  Rep.  51.  A  promise,  made  afler  arrival  at  full 
age,  must,  in  order  to  ratify  one  made  during  minority,  and  to  be 
binding,  be  made  deliberately,  and  with  a  knowledge  that  the  party 
is  not  liable  b^  law.^  Rid.  Uiusey  if  al.  v.  Jewett,  9  Mass.  Rep.  100. 
Ford  V.  PhilhpSf  ubi  sup.  And  the  same  evidence  ought  to  be  re- 
quired of  the  confirmation  of  a  voidable  contract,  after  full  age,  as 
of  the  execution  of  a  new  one.    Rogers  if  ux.  v.  Hurdy  4  Day,  57.] 

(1|  [I\^d  V.  PhiOipSy  1  Pick.  202,  and  Tappan  v.  .mot  if  al.y  there 
citea.  ace.  Wright  v.  SUeky  2  N.  Hamp.  Rep.  51.  contrn^,] 
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PAKT       Jury  (e).  (1)  An  infant  is  lidUe  *  for  neceistiry  victuab  {i)^ 
IT.         apparel  (e),  physic,  and  surgical  attendance  (/),  sohoeliag) 
I  and  instruction  (f),  for  a  fine  assessed  on  him  on  his  admis- 

Nccemries.  sion  to  a  copyhokf  estate  (A).  So  he  is  liaUe  for  aeoessa* 
ries  supplied  to  his  wife  (»)  or  child  (i).  But  he  is  not  lia- 
ble as  tor  necessaries  in  respect  of  ^oods  bought  to  sell 
again,  although  he  keeps  an  open  public  shop,  for  he  has 
not  discretion  to  carry  on  business  (/),  or  for  money  sup- 
plied to  buy  necessaries  with,  unless  it  be  actually  so  ex- 
pended (m). 

(c)  The  question  geDerally  depends  npon  the  eoUateral  dream- 
stances  of  the  ease,  such  as  the  rank  and  situation  of  the  party,  and 
the  suitableness  of  the  articles.  The  finding  of  the  Jury  is  of  course 
subject  to  the  control  of  the  Court  in  point  of  law.  See  Cro. 
£liz.  583.    Com.  Di^ .  En/mdyB.  5. 

Regimentals  supplied  to  an  infant  member  of  a  Yolonteer  eocps 
are  necessaries.    CoaUs  ▼.  fFUamif  5  E^p.  C.  153. 

(d)  Co.  Litt  173,  a.  W.  Jon.  183.  And  if  he  be  a  housdreeper,  for 
victuals  supplied  to  his  family.    1  Sid.  118. 

(t)  Co.  Litt.  173,  a.  1  Rol.  179, 1.  5.  Or  for  making  dotfaesj 
and  if  he  bring  the  cloth  to  the  tailor,  the  latter  need  not  show  that 
it  was  suitable  to  his  quality  (Latch,  157).  An  infant  captain  indie 
army  has  been  held  to  be  hable  for  a  livery  provided  by  his  orders 
for  his  servant,  being  necessary  for  the  credit  of  his  station  [Hands 
V.  ^ney^  8  T.  R.  578) ;  but  it  was  held  that  he  was  not  liable  for 
cockades  supplied  to  the  soldiers  by  his  orders,  for  these  were  not 
necessaries  incident  to  his  station. 

CP  Palm.  528. 

(g)  Co.  Litt.  173,  a.    1  Sid.  113.    Mardi,  40. 

(h)  Evdyn  v.  Ckiehester,  3  Burr.  1717.  B.  N.  P.  154.  Per  Yates,  J. 
Note,  he  enjoyed  the  estate  when  he  came  of  age ;  but  debt,  it 
seems,  would  not  lie  in  such  a  case,  because  an  infant  cannot  charge 
his  land ;  but  if  an  infant  lease  for  years  and  hold,  he  n^y  be  charged 
in  debt  for  the  rent. 

(i)  Turner  v.  TVwfty,  1  Sti'.  168.  B.  N.  p.  155. 

(kj  B.  N.  P.  155.  For  peraona  conjuncta  iBfv^iMnttfvr  hdenae 
proprio.    Barnes,  184. 

8  Cro.  Jac.  494.  B.  N.  P.  154.  Peake's  L.  E.  881 ;  and  Green 
Kr&<r,  there  cited.  Pr&«tttfw%am  v.  HtO,  Cro.  Jac  494.  WkywM 
V.  dkttiimon,  3  Str.  106a  [ran  WvMe  v.  JTeldkam,  3  Caines's 
Rep.  33a]    MUr,  by  Clarke,  Baron,  B.  N.  P.  154. 

(m)  SemhU,  B.  N.  P.  154.    13  Mod.  197. 

(1)  (Whether  articles  fomished  for  an  infant  are  of  the  classes 
for  which  he  b  liable,  u  matter  of  law ;  whether  they  were  actually 
necessary  and  of  reasonable  prices,  is  matter  of  fact  for  the  jury. 
Beeler  v.  Foufig,  1  Bibb,  519.    Sianhm  ▼.  WiUion  ifoLS  Day,  37. 

A  horse  is  not  within  the  denomination  of  neceesarioo  for  which 
an  infant  is  liable.    Baimmaerr.Dmha9h%ffm^M*Cord,SM.] 
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The  plaintiff  cannot  show,  in  reply  to  the  defenee       tablt 
of  infency,  that  the  infant  stated  an  account  with  him      *    ir« 
even  for  necessaries  (n).      Where  it  appears  that  the  . 

things  themselves  were   necessary,  abstractedly  consid- 
sidered,  *  it  is  still  a  good  defence  to  prove  that  the  de*  «  727 
fendant  was  supplied  with  necessaries  by  his  parents  or 
friends,  although  no  proof  be  given  that  this  was  known  to 
the  plaintiff  (o). 

Bjr  the  law  of  England  an  infant  under  the  age  of  twenty-  Criminal 
one  is  privileged  as  to  some  misdemeanors,  partieularly  in  ^^^^i^^- 
cases  of  omission,  as  not  repairing  a  bridge  or  highway  (p), 
for  not  having  the  command  of  his  fortune  lill  twenty-one 
he  wants  the  capacity  to  do  that  which  the  law  requires* 
Yet,  with  regard  to  other  offences,  even  those  of  a  capital 
nature,  an  infant  is  equally  liable  to  suffer  with  a  person 
of  full  nge{q)  (1).    By  the  law,  as  it  now  stands,  and  has 
stood  at  least  ever  since  the  time  of  Edward  III.,  the  ca-  Cw^ckt^  oi 
pacity  of  doing  ill  and  contracting  guilt  is  not  so  much  fj^' 
measured  by  years  and  days  as  by  the  strength  of  the  deliii- 
quent's  understanding  and  judgment.  For  one  lad  of  eleven 
years  old  may  have  as  much  cunning  as  another  of  four«» 
teen,  and  in  these  cases  the  maxim  of  ime  law  is,  that  mdliiia 
supplet  atatem.    Under  seven  years  of  age  indeed  an  infimt 
cannot  be  guilty  of  felony,  for  then  a  felonious  discretion 
is  almost  an  impossibility  in  nature ;  but  at  eight  years  old 
he  may  be  guil^  of  felony  (rV  Also  under  fourteen,^ough 
an  infant  shall  be  prima  fac%e  adjudged  to  be  doK  incapcue, 
yet,  if  it  appear  to  the  Court  and  Jury  that  he  was  doK  car 
pax^  and  could  discern  between  good  and  evil,  he  may  be 
convicted  *  and  suffer  deatli  {$).    But  in  all  cases  the  evi-  ♦  728 
«  • 

(n)  Trutman  v!  Hirst^  1  T.  R.  40.  BcaUtt  v.  Enury,  ibid.  43,  (n.) 
Peake's  L.  E.  280.  IngUdew  v.  Douglas,  2  Starkie's  C.  d6.  [JStder 
y.  Yowng,  1  Bibb,  519.    See  also  Supra,  278,  noU  (1).] 

(0)  2  Bl.  Rep.  1325.  Evrd  v.  /VKfterrO/,  Peake's  G.  229.  1  Esp. 
C.  211.  S.  C.  [WaUing  v.  ToU,  9  Johns.  141.  Jingd  v.  JffLtUan^ 
16  Mass.  Rep.  31.] 

(p)  1  Hale's  P.  C.  20, 21, 22. 

(q).ln  Bl.  Comm.  Vol.  4,  p.  22,  it  is  stated,  that  for  a  breach  of 
the  peace,  riot,  battery,  or  the  like,  on  infant  of  the  age  of  fourhin  is 
answerable ;  but  as  an  infant  under  ihe  age  of  fourteen  is  liable  ta 
suffer  death,  can  there  then  be  any  doubt  as  to  his  liability  to  suffer 
imprisonment  for  a  less  offence  ? 

(r)  Dalt.  J.  c.  147. 

•    (9)  Thus,  a  eirl  of  thirteen  has  been  burnt  for  killing  her  mistress ; 
and  one  boy  of  ten,  and  an^sr  of  nine  years  old,  who  had  killed 

(1)  [An  infant  may  commit  treason,  and  thus  subjectliitf estateto 
forfeiture.    Denn  v.  JBonto,  1  Goxe's  Rep.  26a] 

VOL,  IT.  81 
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]^AM       dMC^  of  my  ice  which  is  to  mpfiy  age,  oaghl  to  be  •trong 

nr,        i&d  dear  beyond  all  doubt  and  contnuitction  (<)• 

Mi.1..^— — »     The  competency  of  an  in&nt  has  abeady  been  cmunder- 

CompettBcj.    ed  (tt).   It  18  obsenred  by  Sir  W.  Blackstone  {x\,  that  where 

the  evidence  of  children  is  admitted,  it  is  mucn  to  be  wish* 

ed,  in  order  to  render  their  evidence  credible,  that  there 

flhonld  be  some  concurrent  testimony  of  time,  place,  and 

circumstances.    Such  evidence  is  always  desirable  in  cn- 

minal  cases  to  confinn  the  testimony  of  an  adult  witness, 

tis  well  as  that  of  an  inftmt.    It  is,  in  many  instances,  even 

more  desirable  in  the  former  than  in  the  latter  case,  where 

the  inexperience  and  simplicity  of  the  witness  tender 

8ab<Nrdinati<Hi  very  difficult. 

*  729  *  Insolvent  (y). 

EtMtBM  of  Bv  the  Stat.  1  Geo.  IV.  c.  lid,  s.  45,  it  is  enacted,  that 
^^^^  A  true  copy  of  the  petition,  schedule,  or  order,  judgment, 
and  other  proceedings,  (specified  in  the  Act),  simed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  Tiis  deputy, 
certifying  the  same  to  be  a  true  copy,  without  being  writ- 
ten on  stamped  paper,  shall  at  all  times  be  admitted  in  aU 
Courts  whatever,  as  legal  evidence  of  the  same.  In  order 
to  prove  the  discharge  of  an  insolvent  by  a  Court  of  Quar<^ 
ter  Sessions,  independently  of  such  a  provision,  it  is  ne- 
eessarjf to  give  in  evidence  the  order  of  the  Court  for  the 

tiieir  ^mpsnions,  have  been  sentenced  to  death,  and  he  of  ten  yean 
actually  hanged,  because  it  appeared,  upon  their  trials,  that  one  hid 
himself  and  the  other  hid  the  body  he  had  killed,  which  hiding  ma- 
nifestea  a  consciousness  of  guilt,  and  a  discretioD  to  discern  be- 
tween good  and  evil  (1  Hale's  P.  C.  96, 27.  4  Bl.  pomni.  24).  And 
there  was  an  instance  in  the  last  century  but  one,  where  a  boy  of 
eight  years  old  was  tried  at  Abingdon  for  firing  two  bama ;  aiul  it 
appearing  that  he  had  malice,  revenge  and  cunmng,  he  was  found 
frautj^  condemned,  and  hanged  accordingly  (Emlyn,  on  Hale's  P.  C. 
3k.  4  Bl.  Gonun.  24).  Thus  also,  in  modem  times,  a  boy  of  ten 
years  old  was  convicted,  on  his  own  coniession,  of  murdering  his 
oedfeUow,  there  appearing  in  his  whole  behaviour  plain  tokens  of  a 
nisehievous  discretion ;  and,  as  the  sparing  this  boy  merely  on  ac- 
count of  his  tender  years  might  be  of  dangerous  consequence  to 
the  public,  by  propagating  a  notion  that  diildren  might  commit 
ihich  atrocious  crimes  with  impunity,  it  was  unanimously  agreed  by 
all  the  Judges  that  he  was  a  proper  subject  of  capital  punishment. 
Fost.72. 

{t)  4  Bl.  Conun.  23, 24,  firom  which  these  observations  are  taken. 

(u)  Supra^  393. 

(X)  4  Bl.  Comm.  214.  *  • 

(y\  It  was  well  ebserved  by  Ld.  Holt,  that  let  a  statute  be  aver  so 
charitable,  if  it  give  away  the  property  of  a  sulject,  it  ought  to  ba 
construed  strictly. 
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diachafge  (z) ;  and  it  has  been  held  to  be  insqfficiiSQt  to       r akt 

prove  a  parol   admission   of  the  fact  by   the  opposite         it. 

party  {a\.    So  it  is  insufficient  to  produce  and  prove  an  „ 

order  ot  the  Insolvent  Debtors  Court  to  the  Marshal  for  the  Of  discharee. 

discharge  of  the  insolvent,  although  it  recites  the  judgment 

of  the  Court  (6).    But  it  has  been  held,  that  an  instrument 

purporting  to  be  a  copy  of  the  original  discharge,  from 

the  book  kept  for  that  purpose  by  the  Insolvei^t  Court, 

signed  in  the  name  of  the  proper  officer,  by  his  acting 

cferk,  and  having  the  seal  of  office  affixed  to  it  is  evidence 

of  the  discharge  (c),  although  the  statute  *  direct  that  a  *730 

certificate  shall  be  evidence  {d).    Such  a  discharge  is  evi* 

dence  in  an  action  of  assumpsit,  under  the  seneral  issue, 

where  the  cause  of  action  is  discharged  under  the  Act, 

although  the  statute  direct  that  the  discharge  may  be 

pleaded  (e).    And  a  creditor  who  has  consented  that  his 

debt  shall  be  omitted  in  the  insolvent's  schedule,  cannot 

afterwards  claim  it  on  the  ground  of  the  omission  (/). 

Insfsction. 

Wheae  it  is  essential  to  the  justice  of  the  case^  th^ 
Courts  will  usually,  in  a  civil  proceeding,  assist  a  party  i^ 
obtaining  the  production  of  those  documents  in  which  he 
is  interested,  and  which  are  in  the  possession  of  the  a4* 
versary. 

(z)  ScaU  v.  Clare,  3  Camp.  236. 

(a)  Ibid.  In  B.  N.  P.  133,  it  is  stated,  that  in  an  action  by  the 
assi^ees  of  an  insolvent  debtor,  the  certificate  made  at  the  sessions 
is  prima  facie  evidence  of  a  due  discha^e  of  all  the  proceedings  • 
under  the  act,  and  that  if  there  be  any  fraud  or  irregularity,  it  is 
incumbent  on  the  defendant  to  prove  it  €iUam  v.  i^irrup,  Ca.  Temp. 
Hardw.  145.  Savage  v.  Field,  ibid.  186.  mnstanky  v.  Head,  4 
Taunt.  19^ 

(h)  Doe  d.  Rohinton  v.  Bartany  2  Starkie's  G.  473.  Note,  it  $mr 
peared  that  the  Court  kept  a  book  of  its  adjudications,  in  which  the 
word  **  discharged,"  or  a  judgment  to  that  efGbct,  was  written  under 
the  insolvent's  name. 

(e)  Carpenter  v.  White,  3  Moore,  231. 

(d)  Ibid.  As  the  stat.  53  Geo.  IILc.  102,  s.  34,  and  the  above 
Stat.  1  Geo.  IV.  c.  119,  s.  45. 

(«)  Ibid. 

(/}  Ibid.  The  schedule  in  that  c^se  was  not  produced;  for, 
upon  the  evidence,  it  was  immaterial  whether  the  debt  in  question 
was  or  was  not  included  in  the  schedule ;  but  in  general  the  sche- 
dule should  be  produced  and  proved.  Such  a  discharge  is  no  bar 
to  ai|  action  for  mesne  profits,  although  they  accrued  previous  to 
the  discharge ;  for  they  do  not  constitute  a  debt  until  judgment  has 
been  obtained.    jUoya  v.  PeeU,  3  B.  &  A.  408. 
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PART  Where  a  plaintiff  declares  on  a  specialtv,  the  defendant 

IT.         IB  entitled  as  of  course  to  oyer  of  the  deea  ;  and  although 

..........  the  instrument  be  not  declared  upon,  but  is  wanted  for  £e 

Oy«r»  Ac.  purposes  of  evidence  only,  the  Courts  will  compel  the  pro- 
duction for  the  purpose  of  inspection,  stamping,  or  taking 
a  copy  upon  die  apjdication  of  the  party  wno  has  an  inte- 
rest m  the  instrument  (g)y  although  the  practice  was  for- 
*  731  merly  to  ihe  contrary  (A).  *  According  to  the  present 
Is^eetioa,  practice,  a  Judge  will,  upon  summons,  order  a  copy  of  the 
when  gmitMl.  mgtniment  on  which  the  action  is  founded,  to  be  delivered 
to  the  defendant  or  his  attorney,  whenever  the  action  is 
founded  upon  a  written  instrument,  whether  it  be  a  policy 
of  insurance  (t),  bill  of  exchange,  or  special  agreement  or 
undertaking  (A: ),  and  whether  it  be  or  be  not  stated  in  the 
declaration  to  oe  in  writing.  The  rule  laid  down  bv  Lord 
Mansfield  on  such  occasions  was,  that  wherever  the  de- 
fendant would  be  entitled  to  a  discovery  in  equity,  he 
should  have  it  in  a  court  of  law  (t).  It  has  been  stated 
that  in  an  action  between  a  Smithfield  iactor  and  a  gra- 
zier, the  Court  ruled  the  plaintiff  to  show  cause  why  he 
should  not  produce  upon  the  trial  his  books  of  account  of 
beasts  sold,  and  of  monies  received  on  the  defendant's  ac- 
count, and  that  no  cause  being  shown,  the  rule  was  made 
absolute  (m).  It  seems,  however,  to  be  a  general  rule,  that 
a  Court  will  not  compel  a  party  to  discover  his  evidence  be- 
fore trial,  by  the  fvoduction  of  his  books  or  other  private 
documents  (n). 

Where  the  plaintiff  is  either  an  actual  party  to  an  in- 
strument in  fact,  or  a  party  in  interest,  the  Court  will,  if  it 
be  necessary,  compel  the  production  of  it,  in  order  to  be 
stamped  (o),  or  that  a  copy  may  be  taken,  although  the  in- 

Y^;Tidd,5a3. 

{k)  lb.  &  Salk.  215,  where  the  Court  refused  a  copy  of  a  note,  in 
an  action  on  a  parol  contract,  of  which  the  note  was  merely  evi- 
dence. 

(i)  Tidd.  SM,  3d  ed.  and  see  the  stat.  19  6. 3.  c.37,  s.  & 

(k)  lb.  Barry  v.  Jkoamder.  25  G.  3.  Ooater  v.  AVcnneZv,  2Str. 
1190. 

(l)  Barry  v.  JBexander, 

(m)  rndd,  524,  cites  Barry  v.  Alexander^  Mich.  25  G.  a 

(n)  Infra,  733, 4,  5. 

(o)  Bateman  v.  Philips^  4  Taunt.  157,  formerly  the  Comt  confined 
the  rule  to  cases  where  the  applicant  was  an  instrumentary  party ; 
but  this  was  considered  to  be  too  strict ;  a  person,  though  no  party 
to  the  deed,  might  take  an  estate  in  remainder,  and  thus  have  so 
strong  an  interest  in  it  as  to  be  entitled  to  the  prodoction,  4  Taont 
^61. 
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terest  of  the  party  does  not '  appear,  *  except  by  his  own  part 

declaration,  claiming  an  interest  {p).    In  order,  however,  it. 
to  obtain  this  rule  the  applicant  must  either  be  an  actud 


party  to  the  instrument,  or  a  party  in  interest  (9).  Where  inspection, 
one  part  only  of  an  indenture  was  executed,  the  Court  com-  "^^^^  aUowed. 
pell^  the  defendant  who  had  possession  of  it,  to  produce 
It  for  the  inspection  of  the  other  party  (r) ;  for  one  part 
only  having  been  executed,  there  was  an  implied  agree- 
ment by  the  party  who  had  the  possession  of  it  to  produce 
it ;  and  in  such  a  case  the  Court  will  direct  an  inspection, 
although  the  plaintiff  requires  it  for  the  purpose  of  disco- 
vering some  defect  in  the  deed  («).  So,  where  a  person 
holds  a  document  as  a  trustee,  the  Court  will  compel  the 
production  in  favour  of  the  parties  interested.  Thus  a 
stakeholder  wa?  compelled  to  produce  a  copy  of  a  racing 
contract,  to  take  a  copy  {t).  So  in  actions  on  policies  of 
insurance,  the  Court,  or  a  Judge  at  Chambers,  at  the  in- 
stance of  the  underwriters,  will  order  the  assured  to  pro- 
duce all  papers  relevant  to  the  issue  (u). 

*  So,  where  an  action  is  brought  by  a  sailor  for  his  wa-  *  733 
ges,  the  Court  will  compel  the  master  to  produce  the  ship's 
articles,  and  give  a  copy  (t;). 

When  a  party  is  ordered  to  produce  the  documents  or  wUt  docu* 
which  bear  upon  the  issue,  he  is  not  bound  to  produce  such  m^nts. 
parts  of  documents  as  do  not  relate  to  the  issue  ;  but  if  the 
applicant  insist  that  any  thing  material  has  been  withheld, 

{p)  Fide  preceding  note  (0). 

(q)  Taylor  v.  Osborne^  cited  4  Taunt.  159.  As  between  two  per- 
sons admittinff  themselves  to  be  tenants  in  common,  a  court  of 
equity  will  order  the  production  of  title  deeds,  in  the  hands  of  either, 
lor  the  inspection  of  the  other ;  but  where  one  had  sold  his  share, 
and  was  in  possession,  as  mortgagee  of  the  vendee  only,  the  Court 
held  that  they  could  not  compel  it,  the  rule  being,  that  a  mortgagee 
has  no  right  to  show  his  mortgagor's  title.  (Lambert  v.  Bogers,  4 
M erivale,  489.)  An  heir  cannot  support  a  bill  for  title  deeds,  witJi- 
out  showing  that  they  are  in  some  way  necessary  to  enable  him  to 
recover  at  law ;  he  must  rely  on  his  title  as  heir ;  and  if  he  cannot 
set  aside  the  will  he  has  nothing  to  do  with  the  deeds.  Jones  v. 
JoneSf  3  Merivale,  172. 

(r)  Blakey  v.  Porter^  1  Taunt.  386. 

(s)  King  v.  King,  4  Taunt.  666. 

(t)  Barnes,  439. 

(v)  1  Camp.  563 ;  1  Taunt.  47. 167. 

(v)  Abbott  on  Shipping,  389 ;  Tidd,.525.  The  stat.  2  G.  2.  c.  36, 
8. 8,  requires  a  written  contract  in  casie  of  foreign  voyaffes,  and  the 
Stat.  31  6.  3.  c.  39,  with  respect  to  certain  vessels  em^Hoyed  in  the 
coasting  trade,  enacts,  that  no  seaman  shall  fail  in  any  suit  for  the 
recovery  of  wages,  for  want  of  the  production  of  the  contract. 
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pj^Mx      the  other  party  moBt,  in  «nalM¥  to  the  praetice  in  ths 
IT.        Court  of  Chfuoicery,  deny  by  aflMavit  that  what  he  with* 
..    — i—  holds  is  relevant  (x). 
When  nfusad.     Where  the  apphcant  is  neither  an  actual  party,  nor  a 
party  in  interest,  die  Court  will  not  compel  the  production 
of  an  instrument  to  be  stamped  (y).    Where  an  action  waa 
brought  on  a  bond,  and  the  defendant,  on  a  su^^estion  of 
forgery,  moved  that  it  might  be  examined  in  the  hands  of 
the  plaintiff,  by  an  officer  from  the  Stamp  Office,  the  Court 
refused  the  applicati<Mi,  since  it  might  be  the  means  of  con- 
victing the  party  of  a  capital  felony  (z).    And  where  each 
party  nas  his  own  part  of  the  instrument,  the  Court  will 
not  compel  the  defendant  to  produce  his  part  or  copy. 
If  the  plaintiff  lose   the  bond  on  which   the  action  is 
brought,  the  Court  will  not  compel  the  defendant  to  pro- 
duce his  copy  (a). 
*  734      In  general,  the  Court  will  not  compel  a  party  to  *  dis- 
cover the  evidence  before  the  trial,  by  the  production  of 
his  books  or  other  private  instruments  (c) ;  nor  will  they, 
it  is  said,  grant  a  ruie  for  the  inspection  ot  books  or  docu- 
ments of  a  private  nature  in  the  hands  of  third  persons  (^. 
Inspection  of       The  inspection  of  documents  for  the  purposes  of  evi* 
and  Co^^"  a-i  ^^^^  ^^  confined  to  civil  cases,  where  the  party  has  an  in- 
tjon  Booin!^     terest  in  the  document  (e).    The  same  common  principle 
applies  to  court-rolls  and  corporation-books.     With  rar 
snect  to  a  tenant  or  member,  the  books  aire  public  books ; 
tney  are  common  evidence,  which  must  of  necessity  be 
kept  in  some  one  hand,  and  then  each  individual  poosesa- 
ing  a  legal  interest  in  them  has  a  right  to  inspect,  and  to 
use  them  as  evidence  of  his  rights  ;  but  with  reqiect  to  a 

ix)  CUffard  v.  7%^,  1  Taunt.  167 ;  1  Camp.  SGS.  The  Court 
will  not  compel  an  mspection  of  an  amement  to  enable  the  defen- 
dant to  plead  in  abatement    Bt^l  v.  Mtul,  9  D.  It  R.  419. 

Nor,  semhU^  in  any  case  where  the  parties  have  an  adverse  inte- 
rest. ThrMiTd  v.  Wtbtitr^  1  Bing.  161.  There  the  action  was 
brou|^t  on  Dills  of  exchange ;  and  Uie  appficadon  was  made  on  an 
affidavit  that  the  defendant  had  possessed  himself  of  the  l»lls  by 
fraud,  and  the  fraud  was  denied  on  affidavit. 

(y)  Tbjfior  y.  Ol96ome,  cited  4  Taunt.  159.  So  the  court  refused 
inspection  to  a  plaintiff  in  replevin,  of  a  deed  to  which  he  was  no 
party,  assigning  to  the  avowant  the  reversion  of  the  demised  pre- 
mises.    Brown  ▼.  12o«e,  6  Taunt.  283. 

(z)  ChOwind  V.  Mwmdi,  1  B.  &  P.  371. 

(a)  Strtet  v.  Brown,  6  Tftunt.  20SL    [1  Marsh.  6ia  S.  C] 

(c)  Tidd,  535;  6  Mod.  Iii64;  but  see  4  Burr. 9489;  «)/hi,735. 

(d)  Tidd,534;  Ld.  Raym.  706.  9S7;  1  Barnard. 466;  Barnes^ 
S36;  C.  T.  Haidw.  130;  2  Bl.  R.  690. 

(e)  Per  BuUer,  J.  B.  v.  HdUmd,  4  T.  R.  694. 
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mere  MfBAger,  iifteonnected  in  intdrett,  such  books  are  to       past 
be  considered  as  the  books  of  a  private  individnal,  and  no         it. 
inspection  can  be  compelled.     This  was  decided,  after  ■• 

much  consideration,  ui  the  case  of  The  Mayor  of  SofUhamp^ 
tan  ▼.  Greaves  (/),  notwithstanding  several  modem  cases 
in  which  the  granting  such  applications  in  the  case  of  cor- 
porations seemed  to  have  been  considered  as  a  matter  of 
course  (^).  In  that  case  the  corporation  brought  an  ac« 
tioh  agamst  the  defendant  for  tolls,  and  the  Court  denied 
the  appUcation  to  inspect  A  snnilar  application  had  been 
refiised  in  an  action  of  trespass,  where  the  defendant  justi- 
fied under  the  corporation  ^  of  Ipswich,  for  distraming  *  735 
for  a  toll  for  repairing  the  quay  (A),  and  in  many  other  in- 
Mmces. 

In  an  action  between  the  improprialor  and  the  parish-  inspection  of 
iMers,  as  to  the  ri^t  to  a  house,  the  Court  refiised  to  the  ^""^^^^  ^^'- 
former  the  inspection  of  the  parish-books,  and  copies  of  so 
iliuch  as  regarded  his  title,  saying,  that  the  case  difiered 
from  that  of  copyholders,  because  all  the  tenant^  of  the 
manor  have  an  interest  in  the  court-rolls,  but  the  impro- 
priator had  a  distinct  interest  from  the  parishioners ;  it  was 
not  a  parochial  right,  but  a  title  which  was  in  question, 
mid  therefore  it  vims  not  reasonable  that  the  parish-books 
ahould  be  produced^  which  would  be  to  show  the  defen- 
dant's evidence  (»). 

On  a  question  between  two,  as  to  the  right  to  a  manor, 
the  Court  refused  to  grant  a  rule  for  the  production  of  the 


J.De 


8  T.  R.  590.    See  the  opinions  of  Ld.  Hardwicke,  and  of  C. 
Grey,  there  cited. 

(g)  Mayw  ofLifnn  v.  Ihnion^  1  T.  R.  689 ;  3  T.  R.  303.  JIfoyor 
cfldmdan  v.  Munfor  qfLjfnn^  1  H.  B.  211.  ^y  the  stat.  32  Geo.  a 
c.  56.  8.  4,  the  mayor,  bailiff,  or  other  offieer  of  any  corporation, 
kaving  the  custody  or  power  over  the  records  of  the  same,  shall, 
upon  the  demand  of  any  person,  beinc  an  officer  or  member  of  such 
corporation,  on  the  payment  of  one  shillanff,  permit  such  person  on 
any  day  or  days,  except  Christmas  Day,  Good  Friday  and  Sunday, 
between  Uie  hours  of  nine  in  the  morning  and  three  in  the  after* 
noon,  to  inspect  the  books  and  papers  wherein  the  admission  and 
trwearing  in  of  the  freemen,  burgesses,  or  other  members  or  officers 
of  such  corporation  shall  be  entered  ;  and  to  have  copies,  &c.  on 

Saying  sixpence  for  evenr  hundred  words  for  writing  the  same,  un- 
er  a  penalty  of  1001.  This  statute  does  not  extend  to  the  inspec- 
tion ot  orders  for  the  admission  and  swearing  in.  Daviea  v.  mtm- 
fhrt^^  3  M.  1^  S.  23a 

(h)  Per  Lawrence,  J.  8  T.R.895;  Hbc^  v.  wftHr,  3  Wils.  396. 

{%)  Cto  V.  Cbpptf^,5  Mod.  396.  8.  C.  1  Ld.  Raym.  337.  See  also 
it  V.  Woratnham^  1  Ld.  Raym.  705 ;  The  Queen  ▼.  Mead^  2  Ld. 
RayuL  927.    And  see  the  cbte  oiMtiy  \.  Oe^trnt^  4  B.  dt  A.  301. 
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PART       rolls  at  the  trial,  nnce  it  was  out  of  the  conuoa  ease  be* 
IT*         tween  two  tenantsfi). 

In  the  case  of  The  SSng  v.  ^Igood  (Q,  in  which  most  of 


Inspection  of  the  previous  cases  on  the  subject  were  referred  to  (m),  it 
pubUc  books,  was  held  that  a  freehold  tenant  of  a  manor  has  no  right  to 
the  inspection  of  the  rolls,  unless  there  be  some  cause  de- 
pending. And  where  the  question  is  between  the  lord  and 
a  stranger,  inspection  will  not  be  granted  (») ;  but  a  copy- 
holder who  claims  an  interest  may  have  an  inspection  of 
*  736  so  much  of  the  rolls  of  a  *  manor  as  concerns  his  own  in- 
terest (o),  although  no  cause  be  depending  at  the  time. 
Upon  a  question  between  the  parish  of  St,  Margaret  and 
The  Dean  and  Chapter  of  fVe$tmin9$erj  as  to  the  r^t  of  no- 
minating the  parisn-clerk,  the  Court  refused  an  inspection 
of  the  parish-books  to  the  dean  and  chapter  {p). 

Upon  the  same  principle,  one  who  has  an  interest  in  any 
public  books,  whether  Bank,  East  India,  parish,  or  cus- 
tom-house books,  has  a  right  to  inspect  them  when  they 
are  material,  and  to  take  copies  of  them  (9).  In  Gery  v. 
Hopkins  (r),  an  order  was  made  for  the  production  of  the. 
books  of  the  East  India  Company,  in  a  cause  between  par- 
ties having  stock  there,  since  the  books,  the  Court  said, 
were  the  title  of  the  buyers  of  stock ;  so  thel^ooks'of  the 
commissioners  of  the  lottery,  and  their  numerical  lists,  are 
of  a  public  nature,  and  ticket-holders  may  have  an  inspec- 
tion of  them  by  rule  of  court  («)•  But  the  East  In<lia  Com- 
pany, it  was  held,  were  not  obliged  to  produce  their  pri- 
'    vate  books  or  letters  {t) ;  nor  any  private  books  relatiiig  to 

(k)  fFoodT.  Whitamb,  13  Vin.  Ab.  14fi.  pi.  9. 

(l)7T.K.  746. 

(m)  R.  ▼.  SheUtyy  3  T.  R.  141 ;  Hodton  t.  Par&er,  27  G.  2.  C.  B. 
Barnes,  237.  Talbot  v.  FUUbaya,  Mich.  23  G.  a  Roty.  Jb^mer, 
Barnes,  321 ;  Baldwin  v.  Tudge,  ib.  all  cited  3  T.  R.  142. 

(n)  Talboi  v.  VUlebo^,  cited  3  T.  R.  142. 

(0)  R.  T.  Lucas,  10  East,  235 ;  Bateman  v.  PkSlws,  4  Taunt.  162. 
See  also  R.  v.  TWer,  4  M.  &  S.  162,  where  the  Court  granted  a 
mandamus  to  the  lord  to  permit  a  copyhold  tenant  to  innpect  the 
rolls  of  the  manor,  as  far  as  they  related  to  Uie  cutting  or  under- 
wood, where  the  tenant  had  been  forbidden  to  cut  underwood,  al* 
though  no  cause  was  depending. 

(p)  TuvMT  V.  Getkin,  12  Vin.  Ab.  147,  pi.  11. 

(q)  7  Mod.  129 ',   lSur.d04;   Banie8,236;   lBamanL455;  2 

.    Str.  954. 1005. 

fr;  7  Mod.  129.  a  C.  2  Ld.  Baym.  851 ;  1  Salk.  281. 285 ;  2  SalL 
555. 

(s)  SeinotH  v.  Bumatead  k  Mers,  EH.  9$  Q.  3;  TiM.Vr.SSU 
dd.  edit. 

ft)  ^leUing  V.  Farmer^  I  Str.  645. 
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the  appoumnent  of  ti^ir  servtEuite  («) ;  nor  will  the  Court       pjotr 
allow  an  inspection  in  such  caaa^  unless  it  be  material  («) ;        iv» 
nor  the  inspection  and  copying  of  more  than  is  material  to  ■  i 

the  question  (y) ;  UQr  *  will  the  Court  compel  the  produc-*  «  737 
tion  of  public  books  upon  a  question  between  parties  who  PobUc  booki. 
have  no  interest  in  them.  •  It  was  held  that  the  />fficer  serv« 
ed  with  a  subprnna  duces  iecum^  in  order  to  decide  a  wager 
between  two  persons  as  to  the  amount  of  the  reyenue,  was 
not  bound  to  produce  the  books  (t). 

An  inspection  is  never  granted  in  a  criminal  case  be*  in  crimiaftl 
cause  no  one  is  bound  to  produce  evidence  against  him- 
self (d).  Up<m  an  information  against  one  of  nme  trustees 
of  a  charity,  incorporated"  by  act  of  parliament,  by  the 
name  of  Surveyors  of  the  Highways  of  Aylesbury,  for  exe* 
cuting  his  office  without  taking  the  oaths,  the  Court  de- 
nied to  the  prosecutor  (b)  inspection,  and  cojutes  ot  their 

(u)  Murray  v.  ThomhiU,  2  Str.  717. 

(x)  Benson  Y^Pwrt^  cited  1  Wihr.  340  ;  1  Bl.  R.  40 ;  1  Barnard. 
4S5 ;  3  Str.  1333. 

(jf)  lb.  and  :^adey.  fFaUer^  13  Vin.  Ab.  Ev.  146,  pi.  8.  Id  an  hi- 
formation  in  the  nature  of  a  9110  toananio,  obtained  at  the  relation 
of  corporators  against  a  person  charged  with  unlawfully  hol^ns  a 
corporation  office,  the  Court  limited  the  rule,  granting  to  the  rela* 
tors  inspectioixof  the  books,  &c.  to  such  papers  as  related  to*  the 
question,  it  v.  Bahb^  3  T.  R.  579.  Corporaiwn  ofBamstapie  r. 
XtftA^,  3  T.  R.  303 ;  Fottn^  t.  I^ncA,  1  Bl.  R.  97 ;  and  see  Part  1I» 
371.  And  under  a  Judge's  order  to  inspect  and  grant  copies,  it  is 
sufficient  to  give  extracts  of  those  parts  of  the  letters  which  are  re- 
levant to  the  subject.    Clifford  v.  Tayl&rf  1  Taunt.  167. 

.The  Court  will  not  compel  a  vestry-clerk  to  permit  the  inspec* 
tion  of  parish-books,  except  for  parochial  purposes.  May  v. 
Ovynne,  4  B.  dt  A.  301. 

In  R.  V.  SmUh,  1  Stra.  12^a  rule  was  made  on  a  justice  of  peace, 
quod  frodueifiteiat^  an  exa^Pation  on  the  trial.  And  it  was  said 
that  where  things  are  evidence  of  themselves,  as  corporation-books, 
no  rule  is  made  to  produce  them,  but  only  that  copies  may  be  tak- 
en, which  copies  are  evidence.  But  that  an  examination  is  not 
evidence  of  itself,  without  proving  the  hand  of  the  party,  and  so  of 
warrants  and  affidavits,  and  therefore  a  copy  of  such  is  not  evi- 
dence.   See  JFelsh  v.  Richards^  Barnes,  130. 

(z)  Mi^fold  V.  Beardf2T.  R-  610. 

(a)  R.  V.  PumeU,  1  BL  Rep.  37 ;  1  Wik.  339.  Per  BuDer,  J.  3 
T.  R.  143 ;  4  T.  R.  694.  1  Barnard.  455 :  3  Str.  1005. 1333 ;  3  T. 
R.  303 ;  3  Taunt.  115.  The  court  refiised  a  tenant  of  the  manor  an 
inspeotiQirof  the  court-rolls,  where  the  lord  was  indicted  fer  a  nui« 
sance  in  omitting  to  repair  the  banks  of  a  river.  R,  v.  Lord  Cdufo* 
gauj  5  B.  &  A.  ^. 

(b)  Tkt  Qicecn  v.  Mwd,  3  Ld.  Raym.  937.  13  Vin.  Ab.  146.  pi. 
6.  R.Y.Dr.  Brubflum,  3  Str.  1303 ;  1  Ld.  Raym.  705 ;  3Str.l0O5* 
1310;  1  WU9. 339;  4 Burr. 3489;  1  Bl. R. 37.m 
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TJLMT      books  of  elections,  and  of  their  receipts  and  diAoitenarts, 
!▼•        jbecanse  they  were  of  a  pfivate  nature,  and  it  would  be  la 
I  ■        make  a  man  produce  evidence  agamst  hiltaself  in  a  crkm- 

nal  case.  Nor  is  it  granted  in  criminal  cases,  at  the  in- 
stance of  the  defendant,  in  anj  case,  with  respect  to  any 
depositions  ar  examinations  of  any  kind  which  nave  taken 
place.  And  therefore  where  an  information  had  been  filed 
against  Holland,  upon  the  report  of  a  Board  of  Inqoiry  in 
India,  the  Court  refused  the  defendant's  motion  for  an  in- 
spection, and  said  that  they  had  no  power  to  grant  it  {e). 

It  seems  that  a  proceeding  by  qw>  warranto  is  not  consi* 
dered  as  a  criminal  one  within  the  rule  (d).  Tie  motion 
*  738  for  leave  to  inspect  books  is  made  upon  afficfevit,  *  stating 
the  circumstances  of  the  case,  and  that  apirfication  has 
been  made  and  refused  (e).  It  seems  that  the  Court  will 
not  grant  the  motion  before  issue  joined,  for  tiU  thai  it  does 
not  appear  whether  an  inspection  is  necessary  (/). 

Ihtentiok. 

laMnttoiiiA  It  is  a  general  rule  in  law(f),  as  well  as  in  morals, 
crimiiMicMtt.  iiii^i  ^  criminaJ  mind  and  intention  is  essential  to  the 
constitution  of  guilt ;  and  that  the  mere  external 
act  is  innocent  or  crkninal  according  to  the  intentioa 
of  the  agent  from  which  it  resulted.  Thus,  an  act  in 
itself  apparently  innocent,  as  the  mere  act  of  embark* 

(e)  it  T.  fEoOaiuf,  4  T.  R.  €91. 

(d)  See  JL  ▼.  BoM,  3  T.  R.  579. 

(e)  Tidd.  Pr.  533, 3d  edit ;  3  Wils.  399 ;  3  8tr.  199a 

If)  8  Wils.  396;  1  Ld.  Raym.  253  ;  Carth.  ^1. 

(g)  There  are,  it  is  true,  a  few,  aiid|kut  a  few,  instances  to  the 
contrary  to  be  found  in  the  Statute  Book,  but  it  would  be  out  of 
place  to  notice  them  here.  Where  a  widow  woman  was  indicted 
befi>re  Mr.  J.  Foster,  for  having  in  her  custody  pieces  of  canvas, 
eontrarv  to  the  stat.  9  &;  10  W.  3.  c.  41,  she  not  being  a  person  em- 
ployed by  the  Commissioners  of  the  Navy,  to  work  the  same  fi>r 
his  Majesty's  use,  the  learned  Judge,  (notwithstanding  the  objec- 
tion maide  by  the  counsel  for  the  crown,)  admitted  proof  in  defence 
that  the  canvas  had  been  brought  into  fhmily  use  in  the  life^time  of 
the  defendant's  husband,  and  that  it  continued  to  be  used  in  the  hr 
mil  J  tin  his  death,  and  had  come  to  her  by  act  of  law.  He  said, 
that  if  the  defendant's  husband  really  bought  the  linen  at  a  public 
sale  (as  was  probable),  but  n^lected  to  take  a  certifieace,  or  pre- 
serve  it,  it  would  be  contrary  to  natural  justice,  after  so  great  a 
length  of  time,  to  punish  her  for  his  neglect.  He  therefore  left  die 
case  to  the  Jury  upon  the  evidence,  directing  them  to  ae^put  her»  if 
they  found  that  she  came  into  poesessioB  of  the  goods  without  any 
fiaud  or  misbehaviour  on  her  part ;  and  she  was  acquitted.  Post. 
439;  2East's  P.  C.  765-See also  J^eK's cose, Foist  490,ni|ira,  378. 
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ing  fbr  a  forei^  country)  or  landing   in  this,  may,  if  tmmt 

proved  to  have  been  done  for  the   purpofle  of  levying  iv* 
*  war  against  the  king,  or  of  destroying  his  person,  amount 


to  an  overt  act  of  treason  (A).  *  739 

In  our  civil  code  also  the  same  rule  prevails  to  a  great  in  civil  cat«t. 
extent ;  it  is  in  numerous  instances,  in  order  to  establish  a 
legal  right,  essential  to  prove  not  only  a  mere  external  act 
done,  but  also  to  show  the  mind  and  intention  of  the  agenU 
In  actions  founded,  for  instance,  on  malicious  injuries,  it  is 
necessary  to  prove  that  the  act  was  accompanied  by  a 
wrongfol  and  malicious  intention.  Of  this  principle  the , 
law  relating  to  actions  for  slander  affords  a  forcible  illus- 
tration. 

Now,  since  inierUion  consists  in  the  internal  and  invisible  How  prorcd. 
.resolve  or  determination  of  the  mind,  its  existence  must 
usually  be  matter  of  inference,  and  presumption  from  ex- 
ternal and  visible  acts  and  conduct,  which  serve  to  indicate 
more  or  less  fiMrcibly  the  particular  intention  (i).  The 
force  of  the  inference  results  from  the  coanderation  that  the 
intenti<m  of  a  rational  agent  corresponds  with  the  means 
which  he  employs,  and  Aat  he  intends  that  consequence  to 
which  his  conduct  naturally  and  immediately  tends.  This 
inference  is  usually  one  of/act^  to  be  made  by  a  Jury,  by 
virtue  of  their  knowledge  and  experience,  from  all  the  cir* 
cumstances  of  the  case  ;  but  in  this,  as  in  some  other  in* 
stances,  where  the  inference  necenarUy  arises  from  the  whtp  an  in- 
facts,  it  is  a  conclusion  of  law  which  the  Courts  can  deduce  feranceofUir. 
from  the  facts  without  the  intervention  of  a  Jury.  It  is  an 
universal  principle  that  a  man  shall  be  taken  to  intend  that 
which  he  does,  or  which  is  the  immediate  and  necessary 
consequence  of  his  act  (i).  Thus  in  cases  of  homicide  the 
Courts  frequently  infer  malice  from  the  fects,  without  an 
express  finding  of  malice  by  the  Jury  ;  in  other  words,  ma- 
lice arises  by  construction  *  of  law  from  the  facts  as  found  *  740 
by  the  Jury  {I),  So  also  a.  fraudulent  intention  is  frequently 
an  inference  of  law,  from  the  particular  circumstances  of 

{h)  Crokagan'a  Ctue,  Hale  116 ;  Cro.  Car.  339 ;  Post.  202, 203. 
(i)  Vide  aupra,  vol.  i.  p. 

(k)  See  Ld.  Ellenborough's  Observations,  3  M.  &  S.  15.  Per  Lord 
Hale  (P.  C.  229),  although  the  best  trial  of  an  intention  be  b^  the 
act  intended,  when  it  is  done,  yet  the  intent  may  be  tried  and  found 
by  circumstances,  for  although  bare  intention  cannot  receive  any 
tri^,  yet  intention,  joined  with  an  overt  act,  may  be  tried  and  dis- 
co^red  by  circumstances.    Ibid. 

As  to  the  divisibility  of  averments  of  intention,  see  Part  iv.  tit. 
Variance, 

(I)  Sec  tit.  Murder, 


740 
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intontioii. 


PABT       the  cafe  (m^ ;  and  ao  it  is  where  the  intenticm  of  the  partiea 
IT.         is  to  be  collected  from  a  written  inatmment  (n). 

,  It  ia  a  rule  of  law  (where  a  general  felonious  intention  is 
sufficient  to  constitute  the  offence)  that  a  man  who  com* 
mits  one  felony  in  attempting  to  commit  another,  cannot 
excuse  himself  on  the  sround  that  he  did  not  intend  to 
c<»nmit  Um  particular  felony  (o)»  Thus,  if  A.  intending  to 
shoot  B.^  miss  him  but  destroy  C^  against  whom  he  nad 
no  malice,  he  will  be  guilty  of  the  muraer  of  C.  (p)* 

But  in  such  a  case  Uie  offence  contemplated  must  be  a 
felony  ;  if  a  man  intending  to  commil  a  Iwre  trespass  were 
to  shoot  another,  it  would  amount  at  most  to  the  offence 
of  manslaughter  {a,) 

It  seems  that  tne  rule  is  to  be  confined  to  cases  where  a 

general  allegation  of  a  malicious  and  felonious  intention  is. 

sufficient,  and  that  it  does  not  extend  to  oflfences  where  a 

particular  and  specific  intention  is  essential  (r). 

Where,  however,  the  &cts  of  the  case  may  consist  wiA 

*  741  either  a  good  or  bad  intention,  the  existence  *  of  the  one  or 

WbwtaqMf.  ibe  other  is  usually  a  questicm  for  the  Jury,  either  as  a 

tion  of  fact,     p^^  question  of  fiict,  unmixed  with  any  legal  presumption, 

or  aa  intermixed  with  legal  considerations  («).    In  all  cases 

of  libel,  let  the  inference  of  malice,  fr<mi  the  terms  oS  the 

publication,  be  ever  so  cogent,  the  existence  of  malice  must 

oe  found  as  a  fact  by  the  Jury  (t). 

Where  the  inference  of  malice  does  not  necessarily  arise 
firom  the  fiict  and  circumstances,  it  is  fi>r  the  Jurv  to  decide 
upon  it  as  a  question  of  ftct,  considering  the  whole  of  the 
evidence  (tc),  both  in  civil  and  criminal  cases,  as,  whether 

{m)  See  tit.  BankrupUjf — FraudvUnt  Cmveygnr e. 
(ft)  See  tit.  Panl  Evidence. 

(0)  East's  P.  C.  514. 

(p)  See  ntpra,  tit.  Jlre&tu 

(q)  JR.  y.  Dohbe,  East's  P.  C.  513. 

(r)  Thus,  if  «tf.  were  to  cut  B.  in  attempting  to  murder  C.  it  seenui 
that  A  would  not  be  guilty  within  the  stat.  43  G.  3,  c.  113,  for  the 
indictment  must  allege  a  specific  intention  to  murder  or  injure  C. 
which  would  be  negatived  by  the  evidence.  If  in  that  case  Ji.  had 
actually  killed  B,  he  would  have  been  guilty  of  murder ;  but  in  or- 
der to  constitute  murder,  a  generjod  malicious  and  felonious  intention 
is  sufficient,  and  it  is  not  necessary  that  it  should  be  specifically 
pointed  at  Uie  individuaL 

(e)  See  the  observations  of  fiuUer^  J.  in  Eekriek  v.  CaSUnU,  5 
T.  R.  426;  andof  Ld.  EUenborough,  3  BL  &  S.  15;  and  of  Id. 
Mansfield,  JL  v.  Woo^aU^  5  Burr.  9^1. 

(1)  See  tit.  Uhd ;  and  Starkie  on  libel. 
*  («)  Bac.  Ab.  Trial,  0«    1  Hale,  299. 
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the''act  was  done  with  a  malicious  intent  to  destroy  another,  ;     part 
or  merely  to  alarm  and  terrify  him,  or  resulted  nrom  mere         ir. 
unavoidable  accident,  independently  of  any  intention  to  ......^....i...^ 

injure  another,  or  even  of  carelessness  or  negligence,  and 
according  to  that  determination  the  offence  may  amount 
to  murder,  or  merely  to  manslaughter,  or  chance-medley.  ' 
And  in  order  to  arrive  at  a  just  conclusion  upon  such  ques- 
tiims  the  Jury  ought  to  act  upon  those  presumptions  which 
are  recognized  by  the  law,  as  ftir  as  they  are  applicable, 
and  their  own  judgment  and  experience,  as  applied  to  all 
the  circumstances  in  evidence. 

A  doubt  has  prevailed,  whether  a  criminal  agent  who  ef-  Primarj  and 
fects  the  particular  mischief  prohibited,  but  who  has  a  collateral 
different  and  primary  object  in  view,  can  be  guilty  of  an  "***"****"• 
intention  to  effect  the  particular  mischief,  which  is  but 
ancillary  to  the  principal  purpose.     This  difficulty  seems 
to  have  arisen  from  considering  that  as  a  question  of  law 
which  is  in  strictness  a  mere  question  of  fact.    If  the  pri- 
soner did  in  fact  intend  th^  particular  *  mischief,  ii  can  be  *  •742 
no  better  defence  in  point  of  law  {x)  than  of  morals  that 
he  also  intended  some  oth^r,  and  perhaps  greater  injury. 
Whether  he  intends  the  particular  consequence,  is  a  ques- 
tion of  fact  for  the  Jury.     A  man,  it  seems,  intends  that 
consequence  which  he  contemplates,  and  which  he  expects 
to  result  from  his  act ;  in  this  respect  the  legal  sense  of  the 
term  intention  does  not  differ  from  its  usual  and  ordinary 
meaning.     It  is  therefore  a  question  for  the  Jury,  whether    ' 
the  agent  did  not,  in  attempting  to  attain  his  primary  ob- 
ject, also  contemplate  and'  expect  the  collateral  mischief; 
if  he  did,  then  in  every  sense  of  the  word,  both  legal  and 
moral,  he  intended  that  consequence  (y). 

(x)  See  Fo8t,  439. 

(y)  The  intention  in  such  cases  seems,  in  the  common  use  of  the 
word,  to  depend,  not  upon  the  necessity  of  the  connexion  between 
the  act  and  the  consequence,  but  on  the  contemplation  and  expecta- 
tion of  the  a^ent,  that  the  consequence  will  result  from  the  act. 
He  may  not  intend  the  consequence,  although  it  be  the  necessary 
and  certain  result  of  the  act ;  as  where  one  ignorantly  administers  to 
another  deadly  poison,  supposing  it  to  be  a  wholesome  medicine,  he 
does  not  intend  the  death,  although  it  be  the  certain  consequence  of 
the  act.  So  he  may  intend  a  consequence,  although  that  conse- 
quence cannot  result  from  the  act  ;*  as  where  one  supposing  that 
which  is  in  its  nature  perfectly  harmless  to  be  poison,  administers 
it  under  the  expectation  that  it  will  occasion  death,  there  he  intends 
death,  although  it  cannot  result  from  the  act.  It  is  obvious,  that  in 
these  cases  the  intention  is  identified  with  the  expetiation  of  the 
particular  result,  which  exists  in  the  mind  of  the  agent.  Where 
the  party  in  doing  an  act  contemplates  and  expects  any  one  conse- 
quence, or  any  number  of  consequences  from  his  act,  in  common 
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FAUT  *  It  i09  therefore,  as  it  seemfl,  a  qaestioii  of  laet  for  the 

lY.         Jury,  whether  the  prisoner  in  doing  a  particular  act  had 
in  his  mind  or  contemplation  the  particular  mischief,  thai 


Primary  and    is,  whether  he  expected  that  the  consequence  would  follow. 

intc*S'n*  In  WiUiamis  case,  where  the  prisoner  was  indicted  for 
•  cuttinff  the  clothes  of  the  prosecutrix  with  intent  to  spoil 
them,  It  appeared  that  the  principal  object  of  the  prisoner 
was  to  injure  the  person.  But  Mr.  J.  Buller  left  it,  as  a 
question  H>r  the  Jury,  whether  the  prisoner  made  the  as- 
sault with  intent  to  spoil  the  clothes ;  informing  them  that 
they  might  consider  whether  a  person  who  intended  the 
end,  i.  e.  the  injury  to  person,  did  not  also  intend  the 
means  by  which  it  was  to  be  attained  («). 

In  the  case  of  Coke  and  fVoodbume  (a),  who  were  indict- 
ed under  the  Coventry  Act  for  wounding  Mr.  Crisp,  with 
intent  to  maim  him,  it  clearly  appeared  that  the  primary 
object  was  to  murder  him  ;  but  the  Jury  finding  that  they 
contemplated  the  maiming  as  ancillary  to  the  murder,  OyR 
prisoners  were  convicted  and  executed.  In  a  recent  case  (6), 
It  appeared  that  the  prisoner,  in  order  to  facilitate  the  com- 
mission of  a  rape,  -cut  the  private  parts  of  the  furosecutrix 
with  a  penknife,  it  was  left  by  the  learned  Judge  to  the 
Jury,  whether  the  prisoner,  although  he  probably  meant  to 
conmiit  a  rape,  did  not  also  intend  to  do  the  prosecutrix  a 
*  744  grievous  bodily  harm,  and  that  the  intention  *  might  be 

parlance  as  well  as  legal  constructioo  he  intends  them  all.  If  f 
man  intending  to  get  rid  of  a  particular  piece  of  evidence  against 
him,  were  to  bum  the  document,  would  it  not  be  a  manifest  a&urd- 
ity  in  him  to  say,  that  he  did  not  intend  to  bum  the  paper  or  parch- 
ment on  which  the  evidence  was  written,  and  that  he  merely  in- 
tended to  rid  himself  of  the  writing  which  it  contained.  Equally 
absurd  would  it  be  in  point  of  law,  were  the  publisher  of  gross  h- 
bels  on  the  characters  of  individuals  to  insist  that  his  object  was 
not  to  defame  others,  which  was  a  mere  collateral  incident,  but  to 
profit  by  the  sale  of  his  libels. 

(z)  Leach,  597.  The  Jury  found  the  prisoner  guilty,  but  the 
Judges  are  said  to  have  held,  that  to  bring  the  case  within  the  stat 
6  Q.  1,  c.  23 ;  (which  was  made  to  prevent  a  particular  and  mis- 
chievous practice  by  the  weavers,  of  destroying  foreign  manufac- 
tures introduced  into  this  country)  it  was  necessary  that  the  pri- 
mary intention  should  be  to  destroy  the  clothes.  There  were  how- 
ever, other  objections  which  were  fatal  to  the  prosecution. 

If  the  legal  e^ct  of  the  acts  of  the  parties  depend  upon  intention, 
that  intention  is  a  question  of  fact  for  the  Jury.  Powis  v.  SmUh, 
5  B.  &  A.  850. 

(a)  6  St.  Tr.  212. 

(b)  IL  V.  Cox,  Cor.  Graham,  B.  Chelmsford  Assizes,  1818,  and 
afterwards  by  all  the  Judges,  under  the  Stat.  43  Geo.  3,  c.  58. 
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infened  from  the  act  itaelf.    The  lodges  were  unanimously       pabt 
of  cfpinimi  that  the  conviction  was  right.  it. 


Intsbbsted  witness. 

The  general  principle  which  operates  to  the  exclusion 
of  an  interested  witness  has  already  been  adverted  to ;  its 
application  in  practice  will  now  be  more  fully  considered. 
It  is  proposed  to  consider, 

I.  The  nature  and  extent  of  the  disqualifying  Interest ^  the 
time  and  manner  of  acquiring  it,  and  of  Exceptions 
from  necessity. 

II.     Its  Effect  upon  secondary  Evidence  ;  and 

III.  3^  Mode  of  enforcing  or  removing  the  Objection, 

IV.  The  practical  operation  of  these  rules, 

I.  The  interest  to  disqualify  must  be  some  legal,  certain,  Nature  cf  the 
and  inmiediate  interest,  however  minute,  in  the  result  of  fnJ^^*\*^'"* 
the  cause,  or  in  the  record,  as  an  instrument  of  evidence, 
acquired  without  fraud. 

In  the  first  place  it  must  be  a  legal  interest  in  the  event  Muitbea/^aZ 
of  the  suit,  or  in  the  record,  as  contradistinguished  from  "**"'*• 
mere  prejudice  or  bias,  arising  from  the  circumstance  of 
relationship,  friend^ip,  or  any  other  of  the  numerous  mo- 
tives by  which*  a  witness  may  be  supposed  to  be   in- 
fluenced. 

Thus  in  a  criminal  case  a  witness  is  competent,  although 
she  believes  that  the  conviction  of  the  prisoner  will  be  tq^ 
means  of  saving  her  husband's  life  (a).  So  an  accomplice 
is  competent  to  give  evidence  against  his  confederates,  • 
notwithstanding  his  own  expectation  of  pardon  in  case  of 
their  conviction.  So,  although  *  the  witness  has  derived  «  745 
his  maintenance  from  the  party  (6).  And  in  general  the 
witness  is  competent,  althoush  he  wishes  that  the  party 
may  succeed  in  whose  favour  he  bears  testimony  (c). 

(a)  R.  V.  Rudd,  Lescb,  154 ;  but  it  has  been  held  that  a  witness 
who  conceives  himself  to  be  interested,  althoug^h  he  be  not  so,  is  in- 
competent. Fotheringham  v.  Chreentpood,  1  Stra.  139 ;  J  T.  R.  296. 
Chapman^B  case,  cited  1  Str.  129.  (am.  qu,  et  vid.  infra,  p.  746. 

{b)  Langhome's  case,  2  St.  Tr.  334.  891 ;  2  Haw.  c.  46,  s.  25 ;  but 
see  Hale,  286. 

(e)  3  T.  R.  33 ;  1  H.  B.  308 ;  Rep.  Temp.  Harder.  359 ;  Say.  45 ; 
Dougl.  106.  A  tenant  is  competent,  in  an  action  by  the  reversioner 
for  damage  done  to  the  inheritance.  Doddin^Um  v.  Hudson,  1  Bing. 
257.  The  co-obligor  of  a  bond  to  the  ordmary  is  competent  to 
prove  a  tender  by  the  administ^trix.    Carter  v.  Pearce,  1  T.  R. 
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PABT  The  interest  must  be  a  present,  certain,  Yested  interest, 

IT,         and  not  uncertain  or  contingent  (d).    And  therefore  the 
^  heir  apparent  to  an  estate  is  competent  to  give  evidence  in 


Must  be  direct  Support  of  the  claim  of  the  ancestor,  although  one  who  has 
and  certain,      a  vested  interest  as  a  remainder>man  is  incompetent  (e).  So 

Iirm"or '^o'lSt-  ^^  ^^  ^^^^  ^^^^  *  steward  was  competent  to  prove  that  a 
fui.  fine  was  payable  on  the  death  of  the  lord,  although  the  es- 

tablishment of  the  affirmative  might  render  a  rcHBidmissicm 
necessary,  and  entitle  him  to  a  fee  (/)  (I). 

So  in  an  action  for  acting  as  assistant,  the  clerk  of  the 
company  of  wiredrawers  was  held  to  be  a  competent  wit- 
ness, although  he  was  entitled  to  a  crown  for  swearing  in 
an  assistant,  for,  although  the  suit  might  cause  the  defeni- 
ant  to  be  sworn,  that  was  not  the  direct  object  of  the  suit, 
nor  a  necessary  consequence  o{  a  verdict  for  the  plain- 
tiffs (g).    So  it  was  held  that  one  who  had  lands  in  the 

•  ■ 

163.  The  case  differs  from  that  of  bail,  who  become  imme<flately 
liable.  In  an  action  by  the  indorsee  against  the  maker  of  a  note, 
the  indorser,  an  uncertificated  bankrupt,  is  competent,  notwitb- 
standinff  the  probability  that  he  will  obtain  his  certificate.  SUut  r. 
Marghcu^  2  Esp.  C.  705.  One  who  takes  no  beneficial  interest  un- 
der a  will  18  a  competent  witness  for  the  executor  who  defends,  al- 
though he  is  next  of  kin,  and  has  taken  steps  to  set  a«de  the  wHl. 
Ckorge  V.  Dobson^  Cor.  Burrough,  J.  Salisbury  Sp.  Ass.  1890.  Mano. 
Ind.  Append,  tit.  Witness  C  (ej. 

'  (d)  Douff.  134.  1  P.  W.  287.  [Davy.  €Sreen,  Hardin,  117.  MO- 
lar  V.  FiM^  3  Marsh.  106.  Baktr  v.  Pearce,  4  Hiur.  &  M 'Hen.  502. 
Hayes  v.  Cfrur,  4  Binney,  S3.  Lewis  ▼.  Manly^  2  Yeates,  200. 
FernsUr  ▼.  Cadin^  3  Serg.  &  Rawie,  132.  SUwaH  v.  JKw,  5  Johns. 
256.  £fy  ^  a2.  V.  fbrvcsref  (^  oZ.  7  Mass.  Rep.  25.  PkiUm$faLr. 
Bridge,  11  ib.  242.] 

(t.)  1  Salk.  283,  [and  Mr.  Evans's  note.]     1  Ld.  Raym.  724. 

(J}  Champion  v.  Miinstn^  3  Keb.  90. 

(S)  Company  of  Gold  and  SUo^  ffire-drawers  v.  Hammond^  Ford's 

MSS. 

(1)  [On  the  trial  of  an  information  filed  against  certain  goods,  a 
witness  stated  on  the  voir  dire,  that  he  assisted  in  seizing  the  goods, 
and  expected  some  compensation  fi-om  the  informer,  if  they  woald 
be  condemned,  but  not  otherwise ;  and  his  testimony  was  held  to  be 
inadmissible.  Af  Veaugh  v.  Goods,  1  Dallas,  62 — approved,  2  ib.  50. 
But  an  attorney  is  held  to  be  a  competent  witness  for  his  client,  al- 
though he  expects  a  larger  fee  in  case  of  his  client's  soccess.  Afhs- 
man  v.  Bradley,  1  Dallas,  241.  Miles  v.  O'Hiva,  1  Seig.  dt  Rawle, 
;^.  Slocum  V.  JV*eto6y,  1  Murphey,  423.  See  Benedict  ▼.  Brownsanf 
Kirby,  70. 

In  trespass  qwxre  dausumfregU,  a  witness,  who  answered  on  the 
voir  dire,  that  he  expected  to  have  a  lease  from  the  plaintiff  of  the 
land  on  which  ihe  trespass  was  committed,  was  held  to  be.  compe- 
tent.   Baker  ▼.  Pearce,  4  Har.  &  M^Hen.  502.] 
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paridi,  but  who  was  fiot  actually  rated  to  fbe  poor,  irai  fjiM 

eompc^tent  in  a  case  of  setllefnent  {g).                   ...  ^* 

ID  " " 
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*  Where  the  interest  is  of  a  doubtful  nature  the  objee- 
tion  goes  to  the  credit,  and  not  to  the  competency^  df  thci  ff  ^4(S 
witness  {kV    A  party  has  such  a  direct  and  immediate  inh  a  diMtttfftf 
terest  in  tne  event  of  a  cause  as  will  disqualify  hira  whed  1"^^^^ 
the  necess^y  legal  consfequenee  of  a  verdict  will  be  to  bet^  eysnt  or  Hi^ 
ter  his  situation,  by  either  securing  an  advantage,  er  re^  cauie. 
peiling  a  loss^;  he  must  either  be  a  gainer  or  teser  by  ffae 
event(i). 

To  specify  all  the  cases  under  which  a  witness  is  render- 
ed incompetent  by  such  an  interest  would  be  impractical 
Ue,  since  the  combination  of  circumstances  which  may 
render  a  witness  a  gainer  or  loser  by  the  events  of  causes, 
are  capabfe  of  variation  to  an  almost  infinite  extetif ;  ann) 
those  classes  of  cases  which  most  firequently  occur  #ill  be 
subsequently  considered  (A) ;  at  present  it  may  be  observedf 
diat  the  interest  may  consist  either  in  the  expectation  of 
acquiring  a  benefit  or  of  avoiding  some  loss  or  depriva^ 
tion  (I). 

If  a  party  be  really  interested  in  the  everil  of  »  cM9&  h&  AmmliMiioii 
is  not  competent,  although  he  does  not  apprehend  ihat  hie  ^^^''^ 
interest  is  a  legal  one  (m),  fi>r  it  would  be  exceedingly  dan* 
gerous  to  violate  a  general  rule  because  the  witness  does 
not  understand  his  legal  responsibility.    If  a  witness  sup* 
poses  that  he  is  umfer  an  nonorary  though  not  a  legal  e»* 

fg)  R.  V.  Prdhery  4  T.  R.  17.  Jt  v.  StmOt  I^n,  5  T.  R.  664. 
JR.  v.  Kirdfird^  ^East,  559.  Deaobn  v.  Cook^  Taunt.  Spring'  Am. 
1789.  Cor.  Butter,  J.  cited  Nolan^  P.  L.  Vol.  I.  pw  378.  But  iee^ 
the  forcible  obBenrations  mwle  upon  these  cases  by  Sir  D.  £▼««§  i» 
bis  edition  of  Pothier,  Vol.  IL  p.  90a  See  EhttdiM  ^  Mrtmmtki 
%  StarkieV  C.  31&  [1  B.  &  A.  ^7.  S.  C]  Wfaetfaer  the  prtnetpltf 
laid  down  in  the  case  of  the  JiTtngr  v.  Kird/ordr  and  the  |imvioa»  diS<^ 
cisions,  was  properly  applied  or  not,  is  a  question  which  the  stat. 
54  Geo.  III.  c.  170,  s.  9,  naa  rendered  imniaterial,  the  cases  them- 
selves are  still  of  importance  to  show  the  reliance  which  the  Court 
placed  on^  the  general  principle. 

(h)  JR.  V.  Brayj  R.  T.  Hard.  360.    3  T.  R.  33,  Benty,  Maktr. 

ft;  Co.  Litt.  6.  1  Sid.  237.  1  Keb.  836.  AadJk  v.  Pn^vr,  7  T. 
E.60. 

(k)  M/hf,  760.  And  see  the  several  appropriate  faeaifs,  BStts  <ff 
Exekang^-^Bunkmpley,  &e. 

ft)  Gil.  Ev.  232. 

(m)  R.  V.  Walktr^  1  Ford.  MSS.  145.  SttnhU^  a  released  witn^ 
is  competent,  although  he  wiU  not  swear  that  he  does  not  expect  to 
be  paid.  2  Dods.  Adm.  B»  20.  But  a  witness  who  believes  tkm 
the  statement  of  his  partner  that  he  is  a  creditor  of  a  baidErupt,  lis 
not  a  competent  witness  for  the  assignees.  Mams  v.  Sm/Htrdidou 
Hoboyd,  J.  Wincb.  Sp.  Ass.  18191 

VOL.  11.  83 
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PAAT       ffagement,  as  to  indemnify  the  bail,  he  is  still  competent,  (1 ) 
IV.         for  he  is  under  no  *  binaing  engagement,  an^  it  would  be 
.  highly  inconvenient  to  make  competency,  in  such  cases. 


*  747  to  depend  on  the  witness's  notions  of  propriety,  and  it 
AjppnhaiiMoii  would  savour  of  inconsistency  to  found  a  suspicion  of  his 
ofiDUfefu  veracity  upon  a  just  and  honourable  feeling  (m).  It  has  in- 
deed been  said  that  a  witness  who  conceives  mmself  to  be 
under  a  legal  engagement  is  incompetent,  although  he  is 
not  so  (n).  It  would  however  be  productive  of  great  in- 
convenience to  substitute  a  witness's  mistaken  opinitm  of 
his  le^al  liability  for  the  more  plain  and  simple  test  of  ac- 
tual liability  ;  it  might  be  impossible  to  render  him  compe- 
tent, even  oy  means  of  a  release,  for  he  still  might  be  scep- 
tical as  to  the  operation  of  a  release,  and  the  practice  miebt 
open  a  door  to  fraud*  •  The  party  who  calls  the  witness  has 
an  interest  in  his  testimony,  which  ought  not  to  be  defeated 
by  anjr  thing  short  of  a  legal  interest  in  the  event ;  and  if 
the  objection  were  allowed  to  prevail  in  this  instance,  the 
principle  would  extend  also  to  the  reception  of  a  witness 
who  has  a  legal  interest  in  the  event,  but  who  foncies  that 
he  has  not  (o)  (fi). 

(m)  Per  Mansfield,  C.  J.  Pederson  v.  StiMes,  1  Camp.  145.   Con- 
fro,  per  Parker,  C.  J.  CkapTnan^B  case,  citea  1  Stra.  129. 

(n)  Fotherinf^m  y.  Greenwood,  1  Str.  129.  JR.  v.  Waiker,  1  Ford, 
145.  By  Ld.  JLoughborough,  C.  J.  and  Gould,  J.  in  TVe^^mey  v. 
TKemaSy  I  H.  B.  307 ;  Ru£pn  case,  Leacb,  C.  C.  154.  In  the  case 
of  the  AmHe  FUUneuve,  5  Robinaon's  Adm.  R.  344,  Sir  W.  Soott 
rejected  the  evidence  of  a  witness  who  stated  dikt  he  conceived 
that  he  would  be  entitled  to  share  in  case  his  Vessel  sfaonld  he 
deemed  joint-captor,  although  he  had  si^ed  a  release ;  and  the 
learned  /udge  decided  this  on  the  distinction  which  he  had  always 
understood  to  {nrevail  between  a  witness  who  says  only  that  he  ex- 
pects to  share  from  the  bounty  of  the  captors,  and  one  who  thinks 
nimself  actually  entitled  in  law. 

(o)  Fide  jupro,  746. 


(1)  [Longr.  BaUlie,  4  Serg.  &  Rawle,  227.  QOpin  v.  Finceniy 
9  Johns.  219.  aec.  But  in  Connecticut,  where  a  witness,  interested 
in  the  event  of  a  suit,  on  the  ground  of  his  beinff  liable  over  to  the 
defendant,' having  been  released  by  the  defbndant,  stated  on  in- 
quiry, that  he  expected  to  pay  the  iudgraent  and  all  expenses,  if  a 
recovery  should  be  had  agamst  the  defendant — ^he  was  held  to 
be  incompetent  to  testify  for  him.  Skillinger  v.  BolL  1  Conn.  Rep* 
147.] 

(2)  [In  l^ginia,  Kentucky,  New  York  and  Massachusetts,  it 
seems  that  a  witness,  who  believes  himself  interested  in  the  event 
of  the  suit,  b  incontipetent,  although  h6  is  not  legally  interested. 
Mickardeon'B  Ex'or.  v.  Huntj  2  Mun^  146.  Swlney  v.  (heriony  4 
Bibb  445— TVtuiees  ^  Lannnhurgh  v.  WiUard,  8  John&  428— 
Plumb  V.  WkiHng,  4  Haas.  Rep.  518.    •^SiUer,  in  Vermont  and  Penn- 
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A  witness  is  also  interested  if  the  record  would  be  the       part 
instrument  of  securing  to.  him  some  advantage,  or  of  re-         iv, 
pelling  somcf  charge  against  him,  or  claim  upon  him  in  a  ■ 

future  proceeding  (o).  interest  in  the 

*  The  operation  of  this  rule  necessarily  and  obviously  "^"J" 
depends  upon  another  very  important  question,  namely,  in  "^^ 
what  cases  the  record  in  a  former  proceeding  is  admissible 
in  evidence  {p).  In  general,  in  all  cases  depending  on  the 
existence  of  a  particular  custom,  a  record  establishing  that 
custom  is  evidence,  although  the  parties  are  diflSrent, 
Hence,  it  follows  that  no  one  is  competent  to  support  a 
custom  who  would  be  benefited  by  the  establishment  of  it, 
because  the  record  would  be  evidence  for  him  in  case  his 
own  right  should  subsequently  be  disputed.  Accordingly, 
upon  a  trial  at  bar  of  an  issue,  whether  by  the  custom  of 
certain  manors  in  Cumberland  the  lord  was  entitled,  under 
particular  circumstances,  to  a  fine  from  his  tenant-right 
tenants,  the  Court  would  not  permit  lords  of  other  tenant- 
right  manors  in  Cumberland,  Westmorland,  or  Northum- 
berland, to  give  evidence  of  the  right  (^),  nor  the  tenants  of 
other  tenant-right  estates  there  to  give  evidence  against 
itM. 

So  where  the  issue  is,  whether  a  custom  exists  that  all 
the  inhabitants  of  A.  or  all  the  tenants  of  a  particular 
manor,  have  common  of  pasture  in  a  particular  spot,  no 
inhabitant  in  the  one  case,  or  tenant  in  the  other,  is  com- 
petent {$.) 

(o)  See  Beni  v.  Baker,  3  T.  R.  27.  Smith  v.  Prager,  7  T.  R.  60. 
MrahamB  v.  Bunn,  4  fiurr.  2251. 

(p)  Vidt  supraj  Part  II.  sec.  Ivii.  if  »eq,  [and  notes.  See  also 
Htnitrawi  v.  &vey,  2  Greenleaf,  139.  Harvey  v.  Richards,  2  Galli- 
son,  216.] 

(q)  Duke  of  Somerset  v.  France,  1  Str.  654. 

(r)  S.  C.  Fort.  41. 

(sY  Hockley  v.  Lamb,  1  Ld.  Raym.  731.  Per  Buller,  J.  1 T.  R. 
302.  Per  Ld.  Kenyon,  C.  J.  3  T.  R.  33.  B.  N.  P.  283.  Anscomh  v. 
Shore,  1  Taunt.  261,  and  supra,  392. 

sylvania.  The  State  v.  Clark,  2  Tyler,  ^TS—Long  v.  BatUie,  4  Serg. 
4^  Rawle,  226.  Femsler  v.  Cadtn^  3  ib.  130.  See  also  Henry  v. 
Morgan,  2  Bioney,  497. 

In  Maryland,  if  a  witness  is  sworn  upon  the  voire  dire,  and  thinks 
himself  interested,  though  in  fact  he  is  not,  he  cannot  be  sworn  in 
chief;  but  where  evidence  is  offered  to  the  court  to  prove  him  in- 
terested, if  it  appears  to  the  court  that  he  is  not  interested,  though 
the  witness  thinks  himself  so,  he  may  be  sworn.  Peter  v.  Beall,  4 
Har.  &  M*Hen.  342.  In  that  State,  a  witness  sworn  on  the  voire  dire 
can  only  be  asked  whether  he  conceives  himself  to  ]i>e  interested 
in  the  cause,  or  that  he  shall  gain  or  lose  by  the  event  of  it  Moidre 
▼.  Shmdint^  2  Har.  &  M*Hen.  453.    See  PoH,  756^  wAt  (2).] 
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f^JiT  Wheie  tbe  question  is  as  to  a  prescription  for  a  ngfal  of 

IT*         common,  f|s  appurtenant  to  tbe  house  of  A» — B.,  who  has 
t  sunilar  house,  is  a  competent  witness,  since  the  record 


iMrttftls  tbe  wouId  be  no  evidence  in  support  of  his  prescriptive  claim; 

rScord.  Jmi  |f  ^  fight  in  the  common  were  to  be  claimed  as  ap- 

purtenant by  custom  to  all  houses  similar  to  that  of  ^.,  B» 
*  749  would  not  be  a  competent  *  witness,  because  the  recocd 
would  be  evidence  of  his  own  right  (t). 

It  has  been  held  that  where  the  question  is,  whether 
a^veral  requisites  in  the  aggregate  will  not  confer  particu* 
lar  advantages,  one  who  possesses  part  only  of  those  re- 
<|uisites  is  still  competmt,  since  the  decision  would  not  ai- 
title  him  to  a  participation  in  those  advantages  (u).  And 
therefore  upon  a  question,  whether  to  qualiiy  one  as  a  com- 
mon-council man,  it  was  requisite  that  he  should  both 
be  an  inhabitant,  and  also  possess  a  burgage  tenure,  it  was 
held  that  one  who  was  an  inhabitant,  but  who  had  no  bur- 
gfige  tenure,  was  competent  to  narrow  the  right,  and  to 
confine  it  to  such  as  had  both  qualifications  (x). 

Where  a  witness  would  by  the  conviction  or  acquittal  of 
another  discharge  himself,  he  is  in  general  incompetent  (y) ; 
and  therefore  one  indicted  as  an  accessory  to  a  felony  can 
pot  be  a  witness  in  &vQur  of  the  principal,  whose  acquittal 

(I)  B.  N.  r.  283L  John  v.  Fotkargill,  Peake's  Ev.  Append.  1 T.  R. 
803.  Haroty  v.  CoUtnm,  1  Sel.  N.  P.  449.  So  a  witoess  is  not 
competent  to  establish  a  modus  in  a  parish,  or  to  exempt  certain 
articles  from  the  payment  of  tithes,  where  he  fairaselfwould  be 
liable  were  thejciaim  to  prevaiL  (Ld.  Clanricwrd  v.  Lady  JDefUtm, 
I  GwilL  360.  AmemU  v.  Shvn,  1  Taunt  961;  aodMfjM,  992.) 
So  a  witness  is  not  competent  to  prove  a  custom  in  a  parish  to  an 
away-going  crop,  where  he,  as  tenant  of  lands  within  the  parish, 
would  De  entitled  to  the  same  privilege.  See  also  Mb  v.  Poveyj  3 
£sp.  C.  079.  Post  1676.  A.  is  a  competent. witness  for  the  de- 
fendant to  prove  that  he  received  money  from  him  to  be  paid  over 
to  the  plaintiff  for  he  is  liable  to  the  one  or  to  the  other,  and  the 
connderation  that  the  record  would  be  evidence  for  the  defendant, 
if  a  verdict  were  to  pass  for  the  plaiatii^  makes  no  difference,  &ir 
the  defendant  must  still  co  on  to  prove  the  payment  of  the  money 
to  the  witness,  and  theremre  it  does  not  afiect  hit  Ugai  sihtaiwn- 
Birt  V.  Kenhaw^  2  East,  458 ;  see  Lord  EUenborough's  observations 
in  that  case  on  the  case  of  Btickland  v.  Ihnkardj  5  T.  R.  578.  Post, 
1649. 

See  also  Air  v.  CuUiWj  4  Taunt.  18 ;  Ward  v.  W%ikinson;4  B: 
&  A.  410.  Post.  1647. 

(^)  Stevenson  v.  ^Tevinson^  1  Str.  583.  The  Court  relied  also  on 
the  ground  of  necessi^,  and  said,  that  he  was  in  effect  a  witness 
.af  ^nst  himself;  by  showing  that  he  had  no  right. 

(z)  lb.  For  other  illustrations  of  this  rule,  see  KsigkUejf  ▼.  BtrvA) 
it  aneihert  8  Camp.  531.  tit  Chmmon^CarporaHor^^CH$km. 

(9)l^N.?.m^9.    Oil.  Ev.  988. 
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would  secure  his  own  safety.   But  it  seems  to  be  a  general  past 

rale,  that  no  verdict  founded  either  wholly  or  partially  on  nr* 
the  testimony  of  any  witness  in  a  criminal  proceeding  can 


be  made  use  of  either  for  or  against  him  in  any  other  *  pro-  *  750 
ceeding ;  and  consequently  no  objection  on  that  ground  interest  in  the 
can  be  made  to  his  testimony.  Accordingly,  upon  the  >^^'^* 
trial  of  an  inquisition  against  the  warden  of  the  Fleet,  for 
the  escape  of  A.,  who  was  in  custody  along  with  fi.  on  a 
joint  judgment  and  execution,  issue  having  been  joined  on 
the  question,  whether  the  defendant  had  voluntarily  per- 
mitted the  escape,  it  was  held  that  B.  was  a  competent 
witness  for  the  Crown,  for  although  it  was  urged  that  the 
fact,  if  true,  would  entitle  B.  to  his  discharge,  it  was  an- 
swered, that  the  record  in  that  proceeding  would  be  no 
evidence  for  B.  in  any  action  brought  by  him  for  false  im- 
prisonment (a).  So  upon  the  trial  of  an  information  against 
the  warden  for  five  escapes,  one  of  the  prisoners,  whose 
escape  had  been  permitted,  but  who  had  returned,  was 
held  to  be  competent,  although  he  had  given  a  bond  ta  the 
warden  to  be  a  true  prisoner  (6). 

If  the  interest  be  of  the  nature  above  described  its  mag-  Magnitude  of 
nitude  is  not  material,  and  the  objection  must  prevail,  ***•  interest. 
however  minute  the  interest  may  be  (c).  The  reason  is 
sufficiently  obvious ;  a  plain  and  simple  rule  is  absolutely 
necessary,  and  if  a  small  degree  of  mterest  did  not  dis- 
qualify the  witness,  it  would  be  impossible  to  draw  a  prac- 
ticable line  of  distinction. 

A  witness  cannot  by  the  subsequent  voluntary  creation  of  Time  and 
an  interest,  without  the  concurrence  or  assent  of  the  party,  a"  q^Jf^'the 
deprive  him  of  the  benefit  of  his  testimony  in  any  proceeding,  interest. 
whether  civil  or  criminal.    For  the  party  had  a  legal  interest 
in  the  testimony,  of  which  he  ought  not  to  be  deprived  by  the 
mere  *  wanton  act  of  the  witness  fl ).  Accordingly^  one  who  *  751 
has  been  witness  to  a  wager,  ana  who  afterwards  bets  on 

^a;  U.  v: //ttg-gifw,  Fitzg.  80.     I  Barnard.  350. 

(h)  R,  V,  Fordy  2  Salk.  690.  But  note,  the  reason  given  in  Sal- 
keld  is,  that  it  was  a  private  matter,  of  wliioh  there  could  be  no 
other  evidence.  In  another  report  of  this  case,  the  witness  is  stated 
to  have  been  a  bailiff,  who  had  given  a  bond  to  the  warden  for  the 
safe  custody  of  the  prisoner.    [See  Holt,  134.  12  Mod.  838.] 

(e)  Burton  v.  Hinde,  5  T.  R.  174.  2  Vem.  317.  [SeoH  v. 
MLdian  if  al.  2  Greenleaf,  194.    B%iUer  v.  Warren,  11  Jghns.  57.] 

(1)  r^Kffum^  V.  Paapu^  2  Root,  406.  JaekBwi  v.  Bumsey,  3  Johns. 
OaaS»4.  jLoiif  V.  &MUie,  4  Serg.  «&  Rawle,  298.  J9<w^ T.  Sbi^ 
eiv,  1  Litteli's  Rep.  107.  JkOatn  v.  Lofton,  Cooke's  Rep.  115.  ace. 
iS0Cfif ,  if  the  iBtexsest  be  created  by  the  act  of  the  law,  or  of  the  par- 
ty by  whom  the  witness  is  called.    Cooke's  Rep,  ubi  iup,] 
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PAKT       the  same  point,  is  a  competent  witness  for  the  party  for 
IT.         whom  he  is  called  {d).    So  where  a  witness  of  an  assault 
I      lays  a  wager  that  he  will  convict  the  defendant,  he  is  still 
Time  and        a  competent  witness  for  the  Crown.     And  this  seems  now 
maooer  of  ac-  jq  b^  ftiHy  established,  although  it  was  once  held  that  the 
Interejtt.  ^       witness  was  disqualified  by  a  voluntary  creation  of  an  in- 
terest in  the  event,  provided  the  party  interested  in  his  si* 
lence  did  not  concur  with  him  U). 
Neutral  irit-         Where  the  witness  is  reduced  to  a  state  of  neutrality  by 
iiesspff.  an  equipoise  of  interest,  the  objection  to  his  testimony 

ceases  (1).  Where,  however,  the  witness  is  subject  to  two 
conflicting  interests,  one  of  which  preponderates  over  the 
other,  the  difference  is  to  be  considered  as  an  absolute  in- 
terest which  is  not  countervailed  (/).  Accordingly,  in  an 
action  for  money  had  and  receiveo,  a  witness  is  competent 
to  prove  that  it  was  paid  to  him  as  agent  for  the  plaintiff, 
since  he  admits  that  ne  owes  it  to  one  of  the  parties,  and  it 
is  indifferent  to  him  which  of  them  is  his  creditor  (g). 

So  in  an  action  against  the  owner  of  a  ship  for  money 
lent,  the  captain  is  a  competent  witness  to  prove  that  it 
was  advanced  to  him  on  account  of  the  ship  (A). 

So  a  pauper  in  a  settlement  case  is  a  competent  witness, 
for  he  must  be  niaintained  at  all  events  ft),  and  any  Idal 
prejudice  by  which  he  may  be  influencea  does  not  consti- 
tute a  legal  disqualifying  interest. 
*  753  *  Where  the  opposite  interests  are  unequal,  the  witness 
has  an  interest  on  one  side,  measured  by  the  excess  of  the 
one  interest  over  the  other.  And  therefore  where  the  in- 
terest is  equiponderant  in  other  respects,  yet  if  the  wit- 
ness would  be  liable  to  costs  in  one  event  but  not  in  the 
other,  it  seems  that  he  is  incompetent  to  give  evidence 

fd)  BaHow  V.  VwteUy  Skinn.  586.  B.  N.  P.  990.  Geor|re  v.  Feoree, 
cited  by  Grose,  J.  3  T.  R.  37.  Bemt  v.  Bolter,  3  T.  R.  27.  Oowp. 
73a  ^.  V.  /Vx,  1  Str.  652.  See  also  Forrester  v.  Pigw,  1  M.  & 
S.9.  *   . 

(e)  Reseous  v.  ffUliamM,  3  Lev.  153.  Baron  v.  Bury,  12  Vin.  24. 
9Veni.699.    Eq.  Cas.  Ab.  224. 

(f)  See  Evans's  Pothier. . 

fg)  ttderion  v.  Mcinson,  7  T.  R.  480. 
(h)  Evans  v.  ffiUtams,  7  T.  R.  461,  n. 
(i)  2  T.  R,  267. 

(1)  [mighi  V.  MehoUy  I  Bibb,  296.  Cushmem  v.  Linker,  2  Mass. 
Rep.  106.  Mssky  v.  Swearingen,  Addison's  Rep.  144.  oec  And  a 
witness,  wbo  is  liable  to  an  action  by  the  party  calling  him,  in  case 
that  party  should  not  recover,  but  who  is  protected  by  the  statute 
of  limitations,  is  competent.  LwUmo  v.  Um&n  Imuranct  Cowmnyf 
2  Berg.  &  Rawle,  119.] 
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tending  to. discharge  him  from  8uch  further  liability  (1).  part 

Thus  it  has  been  seen,  that  the  drawer  of  a  bill  of  exchange  i> . 
which  has  been  accepted  for  his  accommodation  is  not  a 


competent  witness  for  the  acceptor  in  an  action  against  the  Neutr&i  wit- 
latter  by  an  indorsee,  for  if  the  plaintiff  succeeded  he  would  »«««•• 
be  liable  to  the  defendant  for  the  costs  (/). 

The  preponderance  must,  however,  in  order  to  disquali- 
fy the  witness,  be  certain  and  definite,  for  although  it  has 
been  held  that  a  witness  was  incompetent,  because  it  would 
in  one  event  be  more  difficult  for  him  to  recover  the  same 
sum  of  money  than  in  the  other  (m),  yet  the  principle  of 
this  decision  is  very  dubious,  and  probably  would  not  now 
be  supported  (n). 

*In  some  instances  the  law  admits  the  testimony  of  one  *  753 
interested,  from  the  extreme  necessity  of  the  case  ;  sucn  a  Admiswon— «x 
necessity  arises  ftom  the  particular  nature  of  the  subject  of  °**^*"'*'**' 
inquiry,  which  renders  it  exceedingly  improbable  that  any 
person  who  is  not  interested  should  possess  any  knowledge 
of  the  facts,  whether  that  improbability  arise  from  the  cour 
fined  nature  of  the  transaction,  which  makes  it  likely  that 
no  one  is  privy  to  it  except  the  interested  witness,  or  from 
the  generality  of  the  interest,  which  is  equally  likely,  to 
affect  all  other  witnesses  (o).    But  it  is  to  be  particularly 

(I)  Jones  Y,  Brooke^  4  Taunt.  464,  aupraj  2d9.  See  also  the  case 
ofMauTidrell  v,  KenntUy  1  Camp.  408,  n.  supra^  301.  In  the  case  of 
Uderton  v.  Atkinson^  7  T.  R.  480,  it  was  held,  that  a  witness  to  whom 
the  defendant  had  paid  200L  on  account  of  the  plaintiff,  was  a  com- 
petent witness  for  the  defendant  to  prove  that  he  was  the  agent  of 
the  plaintiff  when  he  received  the  money,  although  it  was  object- 
ed, that  if  the  plaintiff  succeeded  he  would  be  liable  to  the  defen- 
dant for  the  costs  of  the  action.  But  in  this  case  the  Court  seems 
to  have  relied  principally  on  the  ground  that  the  witness  was  com- 
petent as  an  agent  to  prove  a  fact  done  in  the  course  of  his  agencv, 
for  they  observed,  that  if  such  an  ol^ection  were  to  prevail,  it  would 
exclude  brokers  who  had  effected  policies  of  insurance.  The  de- 
cision in  the  case  of  Birt  v.  Kershaw,  2  East,  458,  suvra,  300,  seems 
to  rest  upon  the  same  principle,  vid.  supra,  300 ;  ana  see  Ld.  Ellen- 
borough's  observations  in  Hudson  v.  Robinson^  4  M.  &  S.  480,  if  su- 
pra, 5,  note  (q), 

(m)  Buckland  v.  Tankard,  5  T.  K.  578. 

(n)  See  the  observations  made  in  Birt  v.  Kershaw,  2  East,  458. 
The  mere  preponderance  of  difSculties  is  of  too  uncertain  and  con- 
tingent a  nattire  to  aQbrd  a  practical  rule  in  such  cases.  [See  Page 
V.  Weeks^  cited  supra  301,  note  (2).] 

(o)  3  Mod.  114.  6  Mod.  211.  1  Salk.  286.  Holt,  300.  2  Ld. 
Raym.  1179.  1  Sid.  211.  237.  431.  2  Keb.  572.  384.  1  Vent.  49. 
R.  V.  Muise,  1  Str.  595. 


(1)  [Beach  v.  Swift,  2  Conn.  Rep.  269.    BamweU  v.  MUcktU,  3 
ib.  101.] 
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PABT       observed,  that  this  necessity  must  result  not  from  the  tcci*- 

ir.        dental  &ilure  of  evidence  in  a  particular  and  isolated  case, 

.»._—  for  it  would  be  highly  impolitic  to  sacrifice  a  general  rale 

AdwisMoa   9x  in  order  to  alleviate  a  particular  hardship,  but  it  most  be 

n«ce«iui*.      general  in  its  nature,  embracing  a  larse  and  definite  elase 

of  cases,  and  it  must  arise  in  the  usual  and  nataral  couiae 

of  human  affairs  p).    And  it  is  to  be  remarked,  that  the 

law  has  justly  been  jealous  of  any  extension  of  this  rule, 

and  that  its  operation  has  consequently  been  very  fimited 

in  practice  (q). 

Upon  this  ground  it  is  the  constant  course  to  admit  the 
servant  of  a  tradesman  to  prove  the  delivery  (rf*  goods,  and 
the  payment  of  money,  without  any  release  from  the  mm^ 
te^(r),  because  it  is  in  the  usual  course  of  affiurs  that  a 
servant  should  transact  such  business  iiyr  his  master ;  aad 
it  often  happens  that  no  other  person  can  prove  suchtma^- 
*754  actions,  and  therefore  to  *  exclude  his  testimony  wouhi 
fi^quently  be  to  deprive  the  master  of  all  evidence  what- 
soever (*). 

So  it  has  been  held  that  an  apprentice  is  a  eompeteat 
witness  to  prove  that  money  has  been  overpaid  by  h^  mas- 
ter {ty  So  it  was  held  that  a  broker,  although  he  was  also 
a  joint  insurer,  was  a  competent  witness  for  the  plaintifl^ 
in  an  action  on  a  policy  of  insurance,  as  to  a  representa- 
tion made  by  him  to  the  defendant  wl^ea  he  subscribed  the 
policy,  because  it  was  not  likely  that  any  other  person 
could  prove  it  (u).  So  in  an  action  against  a  carrier  for 
not  delivering  a  parcel,  his  servant  was  held  to  be  compe- 
tent to  prove  the  delivery  (a?). 

So  in  an  action  by  the  party,  robbed,^  ajzainst  the  hun- 
dred, he  is  a  competent  witness  as  to  the  ract  of  robbery, 
although  he  is  not- only  interested,  but  the  plaintiff  in  the 

(p)  See  Mr.  Evans's  observations — Evans's  Pothier,  906. 

(q)  See  Green  v.  The  JVeto  River  Conwany^  4  T.  IL  590 ;  and  Ld« 
Kenyon's  observations  in  E9ana  v.  fHUtanUy  7  T.  JEL  481,  in  <ft« 
note,  where  he  says,  that  originally  the  plea  of  necessity  was  ad- 
mitted in  cases  on  the  statute  of  Hue  and  Cry  only. 

(r)  4  T.  R.  590.  [^Uxander  v.  Emtrson,  2  Littell's  Rep.  97.]  The 
principle  has  been  applied  to  the  case  of  a  common  carrier.  Bar^ 
ker  V.  MaenUf  3  Camp.  144. 

(8)  Except  indeed  through  the  medium  of  a  release. 

(t)  Martin  v.  HorreU,  1  Str.  647. 

(u)  Per  BuUer,  J.  Bent  v.  Baker,  3  T.  R.  37.     Vtd.  i^fira,  782. 

(x)  Bms  v.  Rowe,  3  Ford's  MSS.  9a  Vide  #i»ra,  tit.  Jgeni. 
The  rule  does  not  extend  to  cases  where  actions  are  brought  against 
princ^Ntls  for  the  negligence  of  their  agents^  vmI.  infiru,  7^. 
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suit  (y).    So  interest  is  no  objection  to  competency,  if  all  fibt 

persons  who  are  likely  to  know  the  fact  are  equally  inte-  tvB 
rested  (z).    And  therefore  the  loser  of  more  than  10/.  at  a 


sitting  18  a  competent  witness  upon  an  information  under  ESbct  of  die 
the  statute  5  Ann.  c.  14,  s.  5,  which  subjects  the  winner  to  ®*J««*^"  '^^^ 
the  forfeiture  of  five  times  the  money  won,  upon  convic-  condary  e? i^' 
tion,  and  authorizes  any  person  to  sue  for  it,  and  therefore  dence. 
any  person  is  as  much  entitled  to  sue  for  it  as  the  wit-' 
ness  (a).    So  in  the  case  of  extortion  by  duress,  and  in  oth- 
er similar  cases,  which  from  their  very  nature  admit  of  no 
proof  *  but  by  the  testimony  of  the  party  injured,  he  is,  ac-  •  765 
cording  to  Lord  Holt,  a  competent  witness  from  necessi- 
ty (b)  ;  but  in  such  case  the  application  of  this  rule  is  un- 
necessary, since  the  party  defrauded  is  not  disqualified  as 
a  witness  (c). 

II.  Where  the  witness  from  interest  becomes  incapable 
of  giving  his  testimony,  the  effect  with  respect  to  evidence 
seems  to  be  the  same  as  if  he  were  naturally  dead,  since 
his  l^ps  are  efiectually  closed.  Accordinglv,  where  a  wit- 
ness to  a  bond  is  interested  at  the  time  of  the  execution  of 
the  deed,  and  continues  to  be  so  at  the  time  of  the  trial, 
the  instrument  canilit  be  proved  by  evidence  of  his  hand- 
writing since  his  attestation,  when  he  was  interested,  was 
a  mere  nulUty  and  of  no  more  efiect  than  if  he  had  not  ex- 
isted (/). 

In  such  case,  as  in  the  event  of  the  natural  death  of  the 
witness,  the  deed  may  be  established  by  proof  of  the  hand- 
writing of  the  obligor  (g").  So  in  chancery,  where  a  wit- 
ness becomes  interested,  his  deposition  made  whilst  he  was 
disinterested  may  still  be  read  (A). 

But  it  has  been  said,  that  where  a  witness  becomes  inte- 
rested, his  deposition  cannot  afterwards  be  read  upon  a  trial 
at  common  law  (t)  (1). 

(y)  Supra,  tit.  Hundred.  (z)  Rock  v.  Layton^  Fort.  246. 

(a)  R.  V.  Luckup,  1  Ford's  MSS.  542. 

(b)  7  Mo4 119.  (c)  Vid,  infra,  770. 

(f)  Swire  y,  BeU,  5  T.  R.  371.  Qu.  bow  the  case  would  be  if  the 
attesting  witness  being  interested  at  tbe  time  of  attestation  after- 
wards became  competent. 

(g)  Godfrey  v.  JVorns,  1  Str.  34.  Goss  v.  TVacy,  1  P.  W.  287.  So 
where  be  becomes  infamous,  Janes  v.  Mason,  2  Str.  833.  Supra, 
Vol.  I.  p.  337. 

(h)  2  Vem.  699.  1  P.  W.  287.  Eq.  Cas.  Ab.  224.  2  Atk.  665. 
2  Yes.  42.    2  Ld.  Raym.  1008.    lSalk.286. 

(i)  2  Vera.  699.    £q.  Cas.  Ab.  224.  tam^,8fffid.  Vol.  I.  p.  263. 

(I)  [Thedepositionof  8  witness,  who  afterwards  becomes  inte- 
voL.  n.  84 
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*  III.  According  to  the  general  rule  (i),  the  objection 
to  competency  on  the  score  of  interest  ought  to  be  takoi 
by  examination  on  the  voire  dire  before  examination  in 
chief  (/).  And  for  this  purpose  the  witness  may  be  examin- 
ed generally  as  to  his  situation,  and  even  a/s  to  the  contents 
of  written  documents  which  are  not  produced  (m) ;  for  the 
party  objecting  could  not  know  previously  that  the  wit- 
ness would  be  called,  and  consequently  might  not  be  pie- 
pared  with  the  best  evidence  to  establish  his  objection ; 
and  in  like  manner  his  competency  may  be  restored  by 
his  parol  evidence  on  the  voire  dire  (»)(!)•  The  general 
rule  is,  that  an  objection  to  the  competency  of  a  witness 
ought  to  be  made  in  the  first  instance,  K>r  reasons  si- 
re^y  adverted  to  (o).  If  the  witness  discharge  himself 
on  the  voire  dire^  the  pwly  who  objects  may  still  after- 
wards support  his  objection  by  evidence,  as  part  of  his 
own  case  {p)  (2) ;  but  in  so  doing  tt^  objecting  party  is 


(k)  VoL  I.  p.  121.  • 

(I)  Formerly  it  was  necessary  to  have  the  witness  sworn  on  the 
vaisrt  tft re,  and  to  take  the  objection  hefore  he  was  sworn  in  chief, 
but  the  role  has  been  relaxed  for  the  sake  q^convenienoe,  see  1 T. 
R.  717.  The  witness  may  be  examined  on  the  voirt  dire  in  crimi- 
nal as  well  as  civil  cases,  R>  v.  Muscoi^  10  Mod.  192. 

(m)  Sunra,  Vol.  I.  p.  122.  HofDcU  v.  Lock^  2  Camp.  14.  [Mayo 
V.  CTraw,  2  PcDn.  Rep.  837.  jFaamn^  ifoLr.  Mftn  tf  oL  Anthon's 
N.  P.  47.1  But  where  the  witness,  on  examination  on  the  toirt 
ilirs,  produced  the  contract  which  rendered  him  incompetent,  it 
was  held  that  the  contract  ought  to  be  read.  BttUer  v.  Conwr,  2 
Starkie's  C.  433,  Ck»r.  Abbott,  C.  J. 

(n)  BMam  v.  Swin^r,  Peake's  C.  218.  S.  C.  1  Esp.  C.  164. 
Buiehert  Company  v.  lontB^  1  Esp.  C.  100.  But  if  competency  be 
restored  b^  a  release,  it  seems  that  it  must  be  produced  and  prov- 
ed.    i!hrking  v.  Jarrardy  1  Camp.  37. 

(o)  Vol.  I.  p.  121.  Rs  V.  MucoL,  10  Mod.  192.  Hie  interest  of 
the  witness  to  warrant  the  objection  must  appear  either  from  exa- 
mination on  the  sotre  iftre,  or  from  evidence ;  a  mere  $vgredion  of 
interest  is  not  sufficient  In  an  action  for  goods  sold  and  dehver- 
ed  it  is  not  sufficient  to  suggest  that  a  witness,  called  by  the  defen- 
dant to  prove  that  the  goods  were  supplied,  not  to  the  defendant 
but  to  the  witness,  is  a  partner  with  the  defendant.  Bvt  v.  Hood, 
I  Esp.  €.  20. 

(p)  In  the  case  of  The  Queen  v.  Jlhueoi^  10  Mod.  192,  Parker,  C. 


ible.  Jhcin 


rested,  and  is  iJive  at  the  time  of  the  trial,  is  not 
V.  Reed  ifoLA  Yeates,  512.] 

(1)  rin  Den  v.  Jonee,  1  Coxe's  Rep.  46,  whei^e  a  witness  acknow- 
ledged on  the  votre  dire  that  he  was  once  interested,  his  own  state- 
nssat  ^at  the  interest  was  at  mi  end  was  ruled  net  to  render  him 
competent.] 

(2)  [Ihere  are  two  ways  of  proving  a  witness  to  be  mterested  in 
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*  bound  by  the  nsual  rules  of  evidence,  and  eaimot  inquire       pab9 
as  to  the  contents  of  a  written  instrument  without  producing         rr. 


J.  is  reported  to  have  stated,  that  a  party  has  his  election  to  prove  Objectjoii, 
the  interest  of  the  witness,  either  by  examination  on  the  voire  when  to  be 
dire^  or  by  evidence,  but  that  he  could  not  do  both.    But  it  would  taken. 

—   -  ■   ■* 

a  cause ;  jSrst,  by  examining  him  on  his  voire  dire^  or,  secondly,  by 
showing  his  interest  by  other  evidence  :  But  both  these  ways  can- 
not be  pursued  at  the  same  time.  Per  M'Kean,  G.  J.  Mifflin  v. 
Binghamj  1  Dallas,  S75.  S.  P.  Evans  v.  Eaton,  1  Peters'  Rep.  33d. 
Welden  v.  Bttek^  Anthon's  N.  P.  10.  n.  Bnd^  v.  WdUngton,  1  Mass. 
Rep.  219.  Swift's  £y.  109.  Berry  v.  WaUxn  ifol.!  Overton's  Rep. 
107.    Ray  v.  Mariner  if  i».  2  Hayw.  385. 

If  a  witness  on  the  voire  ^ire  denies  ffenerally  that  he  has  any  hi- 
terest  in  the  event  of  the  suit,  he  may  lie  particularly  interrogated 
as  to  his  situation,  for  the  purpose  of  discoverinff  his  interest.  Em- 
erion  v.  Andrews,  4  Mass.  Rep.  653.'  Baldmn  v.  West,  Hardin's  Rep. 
50.  Reid^s  Lessee  v.  Dodson,  1  Overton's  Rep.  39&--wffi«ter,  in  Ma- 
ryland. See  Ante,  747,  note  (1).  And  if  he  states  generally  that  he 
is  interested,  he  must  be  rejected,  unless  the  examination  is  follow- 
ed up  so  as  to  show  that  the  interest  is  ideal  only.  WUliama  v.  Mai- 
thews,  3  Cowen,  2S2. 

When  a  witness  has  been  examined  by  the  party  against  whom 
he  b  called,  as  to  his  interest  in  the  event  or  the  suit,  other  wit- 
nesses cannot  be  inquired  of  as  to  his  interest ;  and  it  is  immaterial 
whether  such  examination  were  under  the  general  oath,  or  the 
voire  dire ;  or  whether  it  were  in  court,  or  before  a  magistrate  tak- 
ing a  deposition  out  of  court.  BuUer  v.  BuOer,  3  Day,  214.  Where 
a  jfsrty,  on  the  trial,  elects  to  prove  the  interest  of  a  witness  ontJ^e 
voire  dire,  and  the  witness  purges  himself  and  is  sworn  in  chie^  the 
party  shall  not,  on  motion  for  a  new  trial,  be  permitted  to  show,  by 
other  evidence,  that  the  witness  was  interested.  Dorr  v.  Osgood^ 
2  Tyler,  28.  If  one  party  proves,  by  evidence  aliunde,  that  a  wit* 
ness  is  interested,  the  other  cannot  offer  the  witness's  own  oath  to 
show  that  he  has  no  interest.  Vineent  v.  Lessee  of  Huff,  4  Serg.  & 
Rawle,  296.  But  when  testimony,  which  has  been  offered  to  prove 
a  witness  to  be  interested,  has  been  overruled,  he  maj  still  be  exa- 
mined on  the  voire  dire.  Main  v.  N<twsom,  Anthon's  N.  P.  11.  And 
where  a  witness  says  on'thj^otr^  dire  that  he  does  not  know  whe- 
ther he  Lb  interested  or  not,  his  interest  may  be  shown  by  other  evi- 
dence.   Shannon  9f  al.  v.  CommonweaUk,  8  Serg.  &  Rawle,  444. 

After  a  witness  has  purged  himself  on  the  voire  dire,  and  been 
sworn  in  chief,  if  it  appear  by  the  testimony  of  others  that  he  is  in- 
terested, the  court  cannot  direct  the  jury  to  disregard  his  testimo- 
ny. Ccie  V.  Cole,  1  Har.  &  J.  572.  But  if  it  should  appear,  in  any 
subsequent  staff  e  of  his  own  examination,  that  he  is  interested,  the 
court  will  set  him  aside.  1  Peters'  Repl  ubi  sup.  Baldwin  v.  West, 
Hardin's  Rep.  50. 

A  cross-examination  of  a  witness  under  a  rule  of  court  is  not  on 
the  same  footing  with  an  examination  upon  the  voire  dire,  and  does 
not  preclude  the  party  from  taking  any  legal  exception,  at  the  trial, 
to  the  competencv  of  the  witness.    1  Dal&s,  ubi  sup. 

If  a  witness  refuse  to  answer  questions  put  to  him  on  fhe  voire 
dire  concerning  his  interest  in  the  cause,  the  court  cannot  presume 
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PART  interest  cannot  be  released,  the  witness  will  not  be  compe* 
IT.  tent  quasi  ex  fi£ce$siiai€  ;  and  therefore  no  release  will  ena* 
■  Ue  a  bankrupt  to  prove  his  bankruptcy  {y). 

Where  an  interested  witness  has  made  a  deposition,  and 
being  afterwards  released,  is  again  examined,  his  evidence 

{y)  IHdd  v.  CurHsy  2  Str.  829.  [See  Brotra  v.  Ins.  Ce.  PaaufifL'' 
vama^  4  Yeates.  119.  ^CXtnadtan  ▼.  ScaUy  cited  3  Dallas,  172, «. 
MwrkM  T.  Barker^  Circuit  Court,  Oct.  1804.  Wharton's  Dirat,  274.] 
A  release  in  the  common  form  is  sufficient  to  discharge  the  dirawer 
of  a  bill,  accepted  for  his  accommodation,  from  all  claim  by  die 
acceptor  on  the  bill,  on  the  ground  of  any  subsequent  release  against 
the  acceptor,  for  the  bill  was  an  inchoate  cause  of  action  then  ex- 
isting. CarhtrMi  v.  WiUiams,  2  Stariue's  C.  240.  S.  P.  &oft  t.1.^- 
furd,  1  Camp.  249.  Vide  eliam.  Part.  iv.  tit.  Sur^  1385.  A  re- 
lease by  one  of  two  plaintif&  who  are  partners  is  sufficient.  H&ek" 
lesM  T.  Mitchell f  4  Elsp.  C.  86.  In  an  action  against  the  owner  of  a 
vessel  for  the  negligence  of  the  pilot,  the  latter  is  a  competent  wit* 
ness,  if  he  be  released  by  the  defendant,  though  he  be  not  released 
by  the  captain.  JUdrich  v.  Simmonay  1  Stafkie's  C.  214.  [S.  G.  4 
Camp,  d^.1  A  guardian  ad  litem  cannot  release.  Fraatr  t.  Mank^ 
2  Starkie's  C.  41. 

A  rated  inhabitant  being  indemnified  by  his  landlord's  corenant 
u>  reimburse  in  respect  of  rates,  held  to  be  competent.  R,  ▼.  Wtod- 
land,  1  T.  R.  261.  3  East,  8. 

Where  one  is  interested  as  a  surety,  the  court  will  in  some  in- 
stances interpose  to  release  him,  on  the  substitution  of  another. 
Bailey  v.  Bailey,  1  Bing.  92. 


tains  an  interest  in  supporting  his  possession  under  his  landlord. 
Vincent  v.  Lessee  of  Huff,  4  Serg.  &  Kawie,  298. 

If  the  witness  have  a  present  beneficial  interest  in  the  sul^ect 
matter  of  a  suit,  although  the  reducing  of  it  into  possession  be  fu- 
ture and  contingent ;  such  interest  may  be  extinguished  by  a  re- 
lease, ffoods  V.  Wiliiamsy  9  Johns.  128.  So  in  an  action  by  the  ad- 
ministrator of  the  witness's  wife,  a  release  by  the  witness  to  tiie 
plaintiff  of  ^  all  right  to  anv  sum  or  sums  of  money  which  may  be 
recovered  in  the  case,**  renders  him  competent.  Hid.  And  in  an  ac* 
tion  by  an  administrator,  an  heir  of  the  intestate  is  a  competent 
witness,  on  giving  to  the  plaintiff  a  release  of  his  proportion  of  the 
money  which  may  be  recovered  in  the  suiL  Boynton  v.  TWner, 
18  Mass.  Rep.  391.  Heirs  of  a  warrantor,  who  hare  a  release 
from  the  grantee,  are  competent  witnesses  for  him  to  prove  the 
boundaries  of  the  land.  Bowman  %r  al,  v.  fVkiUemare,  1  Mass.  Rep. 
242. 

A  prosecutor  under  the  election  law  of  Pennsylvania,  who  is  en- 
titled to  one  moiety  of  the  fine,  may  be  admitted  as  a  witness  on 
executing  a  release  to  the  defendant.  ResptJdica  v.  Bay,  3  Yeates, 
65.    S.  P.  Torre  v.  Sumners,  2  Nott  &  M<Cord,  267. 

Where  a  witness  objected  to  as  interested  receives  a  release,  he 
is  not  to  be  confined  to  the  particular  point  in  which  it  was  stated 
that  his  testimony  was  material — ^but  he  may  be  examined  gene- 
rally on  any  point.     Carrol  v.  M'Whorter,  2  Bav,  463.] 
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is  admissible,  although  the  second  deposition  be  the  same       part 
with  the  first  (z)  (2).  iv, 

A  party  cannot,  by  refusing  his  assent  to  a  release  *  or 


surrender,  tendered  by  a  witness  on  the  other  side,  exclude  Objection,  bot^ 

his  testimony  (a).  RSelS^ic 

The  witness  and  the  defendant  having,  with  other  under  «^75g' 
writers,  filed  a  bill  in  equity  against  the  plaintifi*  for  relief, 
the  plaintiflf  on  this  ground  objected  to  witness,  as  being 
interested ;  the  witness  and  defendant  offered  to  pay  the 
costs  of  the  bill,  and  to  procure  it  to  be  dismissed,  and  the 
witness  was  held  to  be  competent,  although  the  plaintiff 
still  objected  that  there  were  other  plaintiffs  in  equity  (6). 
So  where  the  lessor,  in  an  ejectment,  refiised  to  accept  a 
surrender  of  an  estate  devised  to  the  witness,  who  was  call- 
ed by  the  defendant,  who  claimed  as  devisee,  to  prove  the 
testator's  sanity  (c).  So  it  seems  that  a  witness  cannot,  by 
perversely  refiising  to  accept  a  release,  deprive  a  litigant 
party  of  the  benfit  of  his  testimony  {d). 

A  legatee  whose  legacy  has  been  paid,  or  any  other 
person  whose  interest  is  founded  upon  a  claim  which  has 
Deen  satisfied,  is  a  competent  witness  (e). 

(z)  (kdhw  v.  Mimej  3  Vem.  473.  The  bias  on  his  mind  to  adhere 
to  nis  former  testimony  goes  to  his  credit.  A  release  given  to  one 
who  has  made  a  deposition  whilst  he  was  interested  does  not  ren- 
der his  deposition  admissible.  Sikes  v.  Marshal^  2  Esp.  C.  706. 
See  also  tit.  WUl. 

(a)  Per  Ld.  Kenyon,  C.  J.  and  BuUer,  J.  3  T.  R.  27. 

{b)  Bent  v.  Baker,  3  T.  R.  27. 

(c)  GoodtiOe  v.  Wdford,  Doug.  139. 

(d)  Doug.  139.  qu. 

(e)  See  Kingston  v.  Chey,  1  Ld.  Ra]jrm.  745,  where,  upon  issue 
taken  on  the  plea  of  plene  adminxstramt,  it  was  held  that  a  bond- 
creditor  who  bad  been  paid  was  competent  to  prove  the  debt  and 
payment,  although  if  the  bond  was  not  authentic,  or  the  debt  not 
due,  he  would  be  liable  to  refund.  But  {semble)  the  liability  to  re- 
fund was  no  objection  to  his  testimony,  since  in  an  action  to  recover 
the  money,  the  verdict  in  that  cause  would  not  have  been  evidence, 
and  his  legal  situation  would  not  have  been  altered. 


(2\  [A  release  to  a  witness  after  his  deposition  has  been  taken 
or  his  testimonv  given,  is  too  late,  and  bis  deposition  cannot  be 
admitted,  nor  his  testimonv  validated.  Hetfl  v.  Burling,  1  Gaines' 
Rep.  14.  Dotyv.  WUaon,  14  Johns.  378.  But  where  there  is  a  mere 
informality  about  a  release,  and  the  judge  allows  the  examination 
of  the  witness  to  proceed  de  bene  esse,  without  objection  from  the 
opposite  party,  the  execution  of  a  competent  release  afterwards 
may  render  the  testimony  good.    14  Johns.  M  sup. 

Where  after  a  witness  has  given  his  testimony,  it  is  discovered 
that  he  is  interested,  he  may  still  release  his  interest,  and  be  re-exa- 
mined.   Citif  Council  V.  Haywood,  2  Nott  &  M'Cord,  308.] 
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FART  So  although  in  prosecutions  for  forgery  it  is  a  general 

IV.         rule  that  the  party  whose  name  is  forged,  and  who  would 
_.-....-.»  be  liable  upon  the  instrument,  supposing  it  to  be  genuine, 
ObjectioD,how  is  not  a  competent  witness  (1);  yet  where  a  bill  of  ex- 
removed.         change  was  forged,  purporting  to  be  drawn  *  by  .5.  on  B. 
"^oO  payable  at  C's  banking-house,  which   C  had  paid,  sup- 
posing the  acceptance  to  be  genuine,  but  afterwards  had 
given  credit  to  B.  for  the  amount,  it  was  held  that  JB.  was 
a  competent  witness  (/). 

So  where  the  party  whose  receipt  had  been  forged  had 
previously  recovered  the  money  from  the  prisoner  {g). 

So  where  the  party  whose  name  bad  been  forged  to  a 
receipt,  for  the  amount  of  articles  supplied  by  him,  had 
been  paid  the  amount  of  his  bill  (A). 

So  in  the  case  of  the  forgery  of  a  bill  of  exchange,  pur- 
porting to  have  been  drawn  by  the  witness,  if  he  be  releas- 
ed by  the  holder  and  there  be  no  other  party  whose  name 
is  on  the  note  to  whom  the  drawer  is  liable,  he  will  become 
competent  («). 

So  if  the  supposed  obligor  of  a  bond  be  released  by  tfie 
supposed  obligee,  the  former  will  be  competent  (i). 

in  order  to  render  a  witness  competent  by  a  release,  it 
is  necessary  to  produce  the  release,  and  prove  its  execu- 
tion Q).  And  such  an  instrument  when  produced  and  prov- 
ed, is,  it  seems,  evidence  as  a  document  in  the  cause  for 
all  purposes  (m). 
Accompiices.  IV .  The  general  competency  of  an  accomplice  has  been 
already  considered  (n).  Some  further  observations  will 
be  made  as  to  the  situation  of  accomplices  and  joint 
wrong-doers  in  general,  as  to  their  competency  in  respect 
*76l  of  inieregt.  In  criminal  proceedings  *the  motive  which 
usually  operates  upon  the  mind  of  an  accomplice  as  a  wit- 
ness for  the  Crown,  is  the  expectation  of  personal  secu- 
rity (o).    This,  it  has  been  seen  (p),  does  not  disqualify  the 

(f)  JR.  V.  Usher,  Leacb,  C.  C.  L.  57,  3d  edit.    East's  P.  C.  999. 
JR.  V.  TesUek,  East's  P.  G.  1000.    12  Mod.  338. 

rg-;  A  V.  fTeto,  B»  N.  P.  289.    R.  y.  Dean,  12  Vin.  Ah.  23. 

(k)  R.  V.  Smith,  East's  P.  C.  1000. 

({)  R.  V.  Mehurst,  Leacb,  178. 

(k)  R.  v.  Dodd,  Leach,  C.  0.  L.  87.    East's  P.  C.  1008. 

(I)  Corking  v.  Jarrard,  1  Camp.  17. 

(m)  GibboM  V.  Wikox,  2  Starkie's  C.  43,  per  Holroyd,  J. 

(n)  Supra,  17. 

(0)  As  to  the  expectation  of  a  reward. — Fid.  infira,  772. 
(p)  Supra,2d. 

(1)  [See  American  decisions  on  this  point,  Ante,  p.  583,  ncte  (1). 
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witnegs ;  it  was  foimerly  held,  that  even  an  expreflB^proh       fam 
mise  of  pardon  would  not  render  him  incompetent  (9).         vr. 
According  to  the  present  practice,  an  accomplice  has  no- 


thing more  than  an  equitable  title  to  pardon  in  case  he  Accompli^ 
gives  his  testimony  fidrly  and  openly.     And  although  in  Exj^ctation  of 
certain  cases  an  accomplice  who  discovers  other  offenders  ^'^^* 
is  by  the  statute  law  entitled  to  a  pardon  (r),  he  is  still  con- 
sidered to  be  a  competent  witness  upon  a  consideration  of 
the  intention  and  construction  of  those  statutes. 

The  same  principle  appUes  to  the  case  of  bribery  under 
the  Stat.  2  Geo.  11,  c.  24 ;  for  although  the  statute  enacts, 
that  the  discoverer  of  any  other  offender  shall  be  indemni- 
fied from  all  the  penalties  of  the  act,  it  was  held  that  a  wit- 
ness, in  an  action  under  the  statute,  was  competent,  al- 
though he  claimed  to  be  the  first  discoverer  of  tne  defend- 
ant's bribery,  and  although  he  meant  to  avail  himself  of 
such  discovery  in  an  action  already  brought  against  him- 
self («)  ;  for  upon  ai  consideration  of  the  statute  the  court 
held  that  the  Legislature  intended  to  render  the  discoverer 
a  ccNOipetent  witness,  although  he  would  have  been  ine<H&- 
petent  at  common  law,  his  own  indenmity  being  the  natu- 
ral and  immediate  effect  of  a  conviction. 

Where  an  accomplice  is  to  be  used  as  a  witness,  the  Conp«t«ii^  of 
usual  course,  it  has  been  seen,  is  to  leave  him  out  of  *  the  J|^Jj^*"»«- 
indictment  (^),  or  for  the  Attorney  General  to  enter  a  notte  «  752 
proseoui  (11).     But  yet,  although  he  be  jointly  indicted  for 
an  onence  which  is  several  in  its  nature,  it  may  be  doubted 
whether  he  be  not  still  competent,  provided  he  be  not  put 
upon  his  trial  at  the  same  time ;  for  though  several  be  in- 
dicted jointly  for  the  same  offence,  yet  the  indictment, 
where  the  nature  of  the  ofience  is  several,  is  also  several  as 
to  each,  and  the  case  seems  to  be  just  the  same  as  if  each 

(q)  Supra,  19. 

(r)  Supra^  20. 

.  (#) .  Htward  v.  Shipley,  4  East,  180.    And  aupra,  20,  note  (e). 

(i)  Supra,  21.  Where  an  accomplice  has  been  inadvertently  in* 
claded  in  the  indictment,  if  it  should  be  deemed  neeessary,  an  ac- 
quittd  might  be  taken  as  to  him. 

(u)  Ward  v.  Man,  2  Atk.  229,  by  Ld.  Hardwicke,  who  said,  that 
in  crown  prosecutions  no  defendant  can  be  examined  in  behalf 
even  of  the  King;  but  the  attorney-general  enters  a  nolle  prosequi 
against  that  particular  defendant  before  he  can  be  admitted  as  a 
witness,  and  that  this  was  done  in  a  case  by  Trevor,  when  attorney- 
general.  See  also  the  case  of  The  King  v.  Ellis,  Blake  &  oihers,  Sitt. 
after  Hil.  1802,  Macnally,  55  ;  whereon  an  information  by  the  at- 
torney-general (Law)  against  several  for  a  conspiracy,  he  entered  a 
ndle  prosequi  against  two,  who  were  examined  as  witnesses  against 
the  others. 

roll.  II.  85 
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PART       had  been  severally  indictedy  when  they  would  have  been 
!▼•        witneaws  for  each  other  (a?),  they  muat  therefore,  as  it 
■    aeema,  be  also  at  least  equally  competent  as  witnesses 
against  each  other  (y)L(l). 

^x;  2  Hale,  380.    8  RoL  Ab.  665,  pL  3,  Mcpro,  22. 

fy)  Sitfra,  22.  But  see  B.  N.  P.  285^  where  it  is  raid,  thai  the 
Court  wouM  not  allow  the  attorney-general,  on  the  trial  of  an 
information  for  a  misdemeanor,  to  examme  a  defendant  for  the  Kinjf, 
without  entering  a  nolle  protequt  as  to  him.  But  fu,  whether  m 
that  eaae  the  witneas  had  not  been  put  upon  faia  tnal  at  the  same 
time.  See  Ward  ▼.  JMsn,  2  Atk.  229.  Macnal^,  59.  In  the 
case  of  R.  v.  Lafone^  5  Eap.  C.  154,  on  an  indictment  for  eh- 
structing  excise  officers,  Ld.  Ellenborough  would  not  permit  co- 
defendants  who  had  suffered  judgment  by  default,  to  be  examined 
as  witnesses  for  the  defendant  who  was  tried,  saying,  that  he  had 
never  known  such  evidence  admitted  on  an  iiKUctment  ibr  a  joint 
offence.  The  cases  on  the  subject  were  not,  it  seems^  adverted  to 
on  that  occasion.  In  R.  v.  Flddur^  1  Str.  693,  one  who  had  suffer- 
ed judji^ment  by  default  on  a  ioint  indictment  for  an  assanl^  and  had 
been  mied,  and  had  paid  a  shilling,  was  admitted  as  a  witness  for 
the  other  defendant.  There  indeed  the  witness  had  been  fined,  but 
it  is  difficult  to  say  how  the  circumstance,  that  the  judgment  has 
been  pronounced  and  executed  on  the  witness,  can  make  any  dif- 
forenoe  as  to  his  competency,  or  how  his  giving  evidence  can  at  all 
alter  or  afiect  his  legal  situation.  It  has  been  held,  that  upon  se- 
veral indictments  against  three  for  peiiury  in  proving  a  bond,  each 
was  a  witness  for  the  others.  R.  v.  BUmartj  Gro^,  muf  flMtn,  2 
Hale,  280.  And  see  idso  Gunttan  v.  Jdoinw,  ibid.  &  2  RoL  Abr. 
68$,  pL  3.  According  to  the  same  principle,  if  each  had  been  se- 
parately indicted  for  a  battery  or  larceny,  the  others  would  have 
been  competent  witnesses ;  for  the  same  reason  applies  which  is 
given  by  iLd.  Hale,  viz.  that  they  are  not  immediately  concerned  in 
uie  trial  against  the  third,  and  therefore  they  would,  it  shoukl  seem, 
be  also  competent,  although  they  were  all  to  be  included- in  one  in- 


defendi 


[1 )  [A  party  in  the  same  indictment  cannot  be  a  witness  for  his  co- 
tant,  until  he  has  been  first  acquitted  or  convicted — ^whether 
they  j^ead  jointly  or  separately.  The  PwpU  v.  Bttt,  10  Johns.  05. 
But  ir  there  be  no  proof  against  one  of  the  defendants,  it  has  been 
held  in  Connecticut,  that  1m  may  be  admitted  as  a  witneaa.  l%t  SlaU 
V.  ShiBttfi^  1  Root,  134.  8uu»j  in  New  Jentj.  2%e  SUOe  ▼.  Catr  if  of., 
1  Coxe's  Rep.  1.  I^  however,  circuinstances  are  proved,  from  which 
it  is  possible  for  the  jury  to  presume  facts  amounting  to  guilt,  a  de- 
fendant in  an  indictment  cannot  be  a  witness.  Pennsylvania  y. 
Leach  4*  oj.,  Addison's  Rep.  353.  In  the  case  of  The  StaU  v.  ^ex- 
ander  $t  al.fi  Rep.  Con.  Ct.  171,  where  the  evidence  against  one  of 
the  defendants  was  not  sufficient  to  convict  him,  the  court  refused 
to  strike  his  name  out  of  the  indictment  for  the  purpose  of  making 
him  a  witness  for  the  others,  without  the  assent  of  the  Attorney- 
General — ^though  they  might  advise  his  acquittal. 

Where  three  had  been  bound  over  to  answer  to  a  chao^  of  mai- 
hem,  and  one  died  before  the  finding  of  the  indictment,  hu  declara- 
tions, made  shortly  before  his  death,  were  held  to  be  inadmissible  on 
behalf  of  the  other  defendants.  Rt^Mica  v.  Langcake  8r  aU  1 
Yeates,  415.    See  Antty  p.  459,  ic  etq,] 
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*  An  accomplice  is  also  a  competent  witness  for  bis  as*  past 

sociates  where  he  is  not  indicted  at  all,  or  where  be  is  se*  ir. 
parately  indicted  (z) ;  perhaps,  also,  where  he  is  jointly  in- 


dicted, as  where  he  has  let  judgment  go  by  *  default  (a).  •  754 
Where  however  the  offence  is  ofsuch  a  nature  that  an  ac-  Compitency  of 
quittal  of  his  associates  would  enure  to  his  own  acquittal,  aeo-defen* 
he  is  incompetent.    Thus  an  accessory  before  or  after  the   ^"''   , 
fact  would  be  incompetent  as  a  witness  for  the  principal, 
and  a  co-conspirator  would  be  incompetent  to  discbarge 
bis  associates  (6). 

In  civil  cases  it  seems  that  an  accomplice,  or  joint 
wrongdoer,* who  is  not  a  party  to  the  record,  is  a  com- 
petent witness  on  either  side,  unless  he  be  in  some  way 
answerable  over  to  the  defendant  for  the  consequence  of 
his  conduct,  as  an  agent  is,  where  the  action  is  brought 
against  the  principal  in  respect  of  the  negligence  of  the 
agent  (c)« 

It  has  even  been  held  that  a  joint  trespasser  is  a  compe- 
tent witness  for  the  plaintiff,  although  a  recovery  against 
the  defendant  would  dischaige  the  action  against  him- 

dictment,  which  in  legal  effect  operates  as  a  several  indictment  as 
to  each.  See  R.  v.  Frederick  and  IVacy,  d  8tr.  lOOJS,  where,  u^n 
an  indictment  against  several  for  an  assault,  the  reason  for  refusing 
to  admit  the  wife  of  one  as  a  witness  for  another  defendant  was, 
that  it  was  impossible  to  separate  the  case  of  the  two  defendants. 
JS.  V.  Sherman^  Rep.  Temp.  Hardw.  903.  It  has  indeed  been  sug- 
gested, that  if  one  who  suffered  judgment  hj  default  were  a  com- 
petent witness,  one  defendant  by  so  doing  might  protect  the  rest, 
(5  CSsp.  C.  155^  Phillipps  on  Ev.  79) ;  assuminj^  it  to  be  probable  that 
one  of  several  delinauents  would  sacrifice  himself  for  the  salvation 
of  tiie  rest ;  it  woula  by  no  means  be  a  necessary  consequence  that  .  i 
he  "would  be  able  to  screen  them,  his  credit  would  be  open  to  the 
observation  of  the  Jury,  and  be  subject  to  much  suspicion.  It  is 
also  to  be  observed,  that  the  prosecutor  may  in  general  avail  him- 
self, if  he  chooses,  of  the  testimony  of  a  jwWftceps  cr»iiiinw,even  where 
the  latter  has  a  bias  on  his  mind  in  favour  of  conviction,  and  there- 
lore  there  seems  to  be  no  sufficient  reason  why  a  defendant  should 
not  avail  himself  of  similar  testimony. 

(z)  SuprOy  tit.  Accomplice: 

(a)  Supra,  762,  note  fyl  So  if  there  be  no  evidence  against  one. 
See  the  cose  of  the  ship  Bounty,  1  East,  313,  n. 

(b)  Supraj  242,  note  (g).  Vide  etiam,  Svpra^  412,  note  (g).  A. 
wins  money  of  B.  by  means  of  C  and  2>.  packing  the  cards ;  upon 
an  indictment  against  C.  and  JD.,  A,  cannot  be  a  witness,  because 
interested  in  the  conviction,  for  he  might  give  the  record  in  evi- 
dence on  a  prosecution  against  himself,  as  particepe  eriminis.  It. 
V.  Badeweil  if  Mers^  Cor.  Lee,  C.  J.  Sitt.  af^er  Mich.  T.  15  Geo.  2 ; 
1  Mod.  283,  note  to  the  4th  edit. 

(r)  Jnfrtt,  768. 
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Pijor      ■elf(il).    This,  however,  is  at  all  events  a  fret  which  teadt 
IV.         to  lessen  his  credit  (e).    This  practice,  which  is  not  on&e- 
.  quent,  is  not  easily  reconcileable  with  strict  principles, 

Accmnpiice—   K>r  a  discharge  from  the  costs  and  damages  of  an  action  of 
co-defeD4aDt.   trespass  seems  to  constitute  a  present  legal  interest  in  the 
event  of  the  cause,  and  the  record  would  be  evidence  for 
the  witness. 
*  765      *  A  co-trespasser,  or  other  joint  wrong-doer,  who  is  not 
c«-tr«t|MMer.  a  party  to  the  record  (H,  is  in  general  a  competent  wit- 
ness for  the  defendant ;  ror  the  record  would  not  be  evi- 
dence for  him  in  another  action,  and  his  interest  is  rather 
on  the  other  side,  since,  if  the  plaintiff  fidled  in  obtaining 
compensation  against  the  present  defendant,  he  might  a£ 
terwards  attempt  to  recover  it  from  the  witness.    l%e  de- 
fendant in  ail  action  of  trespass  pleaded,  that  R.  Mawson, 
who  was  named  in  the  simui  cunij  had  paid  the  plaintiff  a 
guinea  in  satisfaction.    It  was  held  by  Eyre,  C.  J.  that 

(d)  B.  N.  P.  286.  In  the  case  of  Barnard  y.  Dmefon,  GuiMhall, 
8itt«  after  Mich.  T.  1796,  Ld.  Kenyon  rejected  the  testimoDy  of  a 
co-trespaaaer  when  catted  as  a  witness  for  the  plaintiff.  Bat  in  the 
case  oi  Chapman  ▼.  Qraou  ^  aikergf  3  Camp.  333,  «.  Le  Blanc,  J. 
admitted  a  co-trespasser  as  a  witness  lor  the  plaintifil  But  it  has 
been  said,  that  the  learned  Judge  (Le  Blanc)  who  admitted  this 
evidence,  afterwards  doubted  as  to  the  propne^  of  the  decisioB. 
8ee  LeAbridke  ▼.  PkUHps,  2  Starkie's  C.  544.  In  the  case  of 
Ckapmgn  ▼.  GraoUf  above  cited,  Le  Blanc,  J.  held  that  a  joint-tres- 
passer who  had  let  judgment  go  by  default,  was  not  a  conopetent 
wimess  for  the  plaintiff.    And  see  Brown  y.  Brmmi^  4  Taunt.  753. 

In  hmUrdl  y.  JK^nett,  1  Mod.  383,  a  co-tremsser  was  held  to  be 
a  oompetent  witness  for  the  plaintiff,  ahhongh  it  was  said  that  his 
credit  was  lessened,  because  ne  swore  in  his  own  diachane ;  but  it 
was  held  that  those  in  thestmtJ  eum  were  no  witnesses.  fid€  diam^ 


MSna Y. Bidder,  1  Bid.  337 ;  Pagtr.Ckok,  8ty.  401,404.  €Ws- 
WMrtosM;  Clajrt  37|  Moore,  11,  pL  33  ;  so  in  JIhrrii  y.  DoMg- 
n€^  5  Moore,  319,  a  co-trespsisBer  not  joined  was  held  to  be  com- 
petant  to  prove  the  trespass ;  because,  ace9rflKtig>  totibergioii,  "  the 
plaintiff  cannot  afterwaras  sue  the  witness,  as  the  verdict  in  that 
cause  could  neither  be  used  nor  given  in  evidence  for  or  against 
him.*' 

j§,  lends  a  picture  to  B,  who  vrithout  authoriQr  sends  it  to  the 
house  of  C.  where  it  is  damaced  in  consequence  of  negligence ;  in 
an  action  by  A.  against  C,  Jf.  was  held  to  be  a  competent  witness. 
LMrtdgt  V.  PkaUp$,  3  Staikie's  C.  544.  But  where  A.  drove  B. 
in  his  cart  for  hire,  and  B.  was  ii^ured  by  B.'s  negl^ently  driving 
his  cart  aj^ainst  that  of  .^ft— the  latter,  it  was  held,  was  not  a  oom- 
petent witneas  to  prove  the  negligenoe  of  B.  Cor.  Abbott,  C.  J* 
GuildhaUSitt.  after  HiLT.  182a    See  Post,  1733. 

(t)  B.  N.  P.  38a 

(^  As  to  the  conmetency  of  parties  which  rests  upon  other 
considerations,  as  vrell  as  that  of  an  interest  in  the  event,  see  tit. 
Parties. 
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Mawflon  was  a  competent  witness  for  the  de&ndaat,  fc^       part 
What  he  had  to  prove  could  not  be  ffiven  in  evidence  in         iv. 
another  action,  and  he  admitted  himselfto  be  a  trespasBer(g).  , 

It  has  been  said,  that  if  the  plaintiff  cap  prove  the  per-  Competency  of 
sons  named  in  the  nmvi  cum  in  trespass  guilty,  and  parties  »co-trespa8««r. 
to  the  suit,  by  producing  the  process,  and  prove  also  an 
ineffectual  endeavour  to  arrest  them,  or  that  the  process 
was  lost,  the  defendant  shall  not  have  the  benefit  of  their 
testimony  (A).    The  grounds  of  this  decision  are  not  very  ' 
obvious ;   a  co-defendant  under  such  circumstances  is  nei- 
ther immediately  interested  in  the  event  of  the  suit,  nor  in 
the  record,  for  the  purposes  of  evidence  (»),  and  he  is  no 
party  to  the  trial  of  the  issue.    In  Gilbert's  Law  of  Evi- 
dence {k)  this  case  is  propounded.    Trespass  against  A. 
and  B.  for  two  horses,  evidence  against  A.  as  to  one ;  and 
the  question  *  is,  if  he  may  be  a  witness  for  B.,  in  relation  *  766 
to  the  other ;  and  the  learned  writer  observes  thus :    It 
seems  that  if  it  were  the  same  fact,  and  the  trespass  com- 
mitted at  the  same  time  and  place,  he  may  not  be  a  wit- 
.  ness,  because  he  swears  to  discharge  himself;  but  if  they 
were  not  a  single  fact,  but  two  distinct  trespasses,  at  dif- 
ferent times  and  places,  but  arbitrarily  joined  in  the  same 
declaration,  then  they  may  be  witnesses,  one  for  the  other, ' 
because  the  oath  of  one  of  them  has  no  influence  on  the 
Clime  laid  to  his  charge,  but  merely  goes  in  discharge  of  ^ 

the  other.  A  ^^u^re  is  however  added  to  this  case,  which 
certainly  ffoes  to  a  great  extent.  According  to  modem 
practice,  nowever,  there  would  be  little  difficulty  in  the 
solution.  If  the  plaintiff  could  not  affect  A,  and  B.  jointly 
with  respect  to  either  of  the  horses,  he  would  be  put  to  his 
election  against  which  of  them  he  would  proceed,  for  he 
could  not  recover  jointly  against  both  for  the  separate  tres- 
pass of  either.  Having  made  his  election  to  proceed  against 
one,  the  other  would  be  entitled  to  his  acquittal,  and  would 
then  be  a  competent  witness  for  the  former. 

Where,  however,  a  co-trespasser  is  made  a  defendant, 
he  is  not  in  general  competent  as  a  witness  on  either 
side  {I) ;  but  if  he  has  been  made  a  co-defendant  by  mis- 
take, the  Court  will,  on  motion,  give  leave  to  strike  his 

(g)  Popla  V.  fames,  Trin.  5  Geo.  It    B.  N.  P.  286. 

(h)  Reason  v.  Eubank^  HiL  1  Geo.  I,  per  emnea  Just,  R  N.  P. 
286.  LUnid  v.  Williams,  Rep.  Temp.  Hardw.  123.  HiU  v.  FUmingf 
ibid.  264. 

(i)  His  interest  is  rather  the  other  way. 

(k)  135, 2d  edit 

{I)  Per  Le  Blanc,  J.  2  Camp.  834,  ft. 
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PART      name  out  of  the  record,  even  after  israe  joined  (m) ;  for  it 
IT.        seems  to  be  a  general  rule  that  a  plaintiff  can  in  no  ease 
examine  a  defendant,  although  notning  be  proved  against 


Compctencjr  of  him  (n).    But  if  there  be  no  evidence  to  charge  one  co- 

aco-uMpamr.  defendant,  he  may,  after  all  the  evidence  for  tfe  rest  has 

*  767  been  closed,  be  acquitted,  *  and  examined  as  a  witness 

for  the  rest  (o) ;  for  otherwise  the  plaintiff  might  exclude 

all  the  defendant's  witnesses  by  making  them  co^efen- 

dants  (1). 

Where  a  co*trespasser  lets  judgment  go  by  default  he  is 

(m)  B.  N.  P.  985.    1  8kL  441. 
(n)  B.  N.  P,  985. 
^  (o)  Gilb.  L.  Ev.  134, 9d  edit.    1  Hale,  307 ;  1  East,  313. 


(1)  [If  a  plaintifF  includes  persons  in  his  suit  against  whom  no 
evidence  is  offered,  they  may  be  witnesses.  Wakdy  v.  Hari  ^  oL  6 
Binney,  319.  Barneu  v.  ChOUr  4*  ol.  1  Boot,  489.  Brown  ^  ol.  v. 
Jtmoardy  14  Johns.  Il9.  But  if  Uiere  be  any,  even  the  sU^htesteri- 
dence  against  them,  they  are  inadmissible.  14  Johns.  «6t«i^.  Van 
Deusen  Sf  al,  v.  Fan  Slyck,  15  Johns.  993. 

If  the  plaintiff  proceeds  to  issue  and  trial  against  some  of  the  de- 
fendants in  trespass,  but  does  not  rule  the  others  to  plead,  the 
latter  may  be  witnesses  for  the  former.  6  Binney,  tdnsuv.  *And 
in  trespass  against  three  joint  trespassers,  if  two  are  taken  and 
the  other  returned  not  found,  the  latter  is  a  competent  witneas  ftr 
the  other  two.  Stodtkam  ▼.  JontSy  10  Johns.  91.  S.  P.  Puniamct 
▼.  Dryden,  3  8erg.  &  Rawle,  409.  See  also  GMb  ▼.  JS^^onl,  1  Pidi. 
118 ;  barman  v.  ATonnan  ^aL2  Yeates,  154,  in  actions  of  assum^ 
sit.  Where  one  of  several  who  are  sued  as  joint  trespasBers  is 
found  not  guilty,  he  may  be  a  witness  for  the  others  In  a  petitioii 
for  a  new  trial,  although  the  plaintiff  has  brought  a  petition  against 
him.  Ranney  ▼.  Churchy  9  Root,  490.  See  also  Ckwdk  r.  Dt  Wolffs 
ibid.  989.    Swift's  Et.  7a 

In  trespass  against  several  who  sever  in  the  defence,  they  can- 
not demand  separate  trials  for  the  purpose  of  using  a  co-defendant 
as  a  witness.    Doug^urty  v.  Jkr$ey^  4  Bibb,  90V. 

A  defendant  in  chancery,  who  is  charged  by  the  i^aintiff  as  frau- 
dulently colluding  with  his  co-defendant,  in  regard  to  trans^ctioiis 
which  the  bill  seeks  to  impeach,  cannot  be  a  witness  for  his  co-de~ 
fendant — ^nor  can  he  be  examined  even  dt  htnt  esse  before  the  mas- 
ter, where  the  cause  has  been  referred  to  the  master,  by  consent, 
to  take  an  account.  WhippU  v.  Lan$iw<t  3  Johns.  Ch.  Rep.  619. 
It  seems,  however,  that  a  psrty  chargea  as  combining  with  others 
in  a  fraud  against  which  relief  is  sought,  and  therefore  made  a  de> 
fendant,  but  no  particular  relief  prayed  against  him,  may  be  a  wit- 
ness for  his  co-defendants,  though  liable  for  costs.  XfTtUsan  v.  MTD^ 
ftalrf,  6  Johns,  Ch.  Rep.  901.  Wliere  a  defendant  appeals  to  have 
no  interest  in  the  cause,  but  is  made  a  ^Krtyprojsrma  mwely,  ho 
may  be  examined  as  a  witneas  fer  his  co-defendant,  although  the 
plaintiff  has  filed  a  replication  to  the  answer  of  suck  defendant 
Kirk  V.  Hodgson,  9  Johns.  Ch.  Rep.  550.  See  sttpra,  Vol.  1. 990, 
andne#e(l).j 
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a  colDpeteat  witness  for  a  co-defendant  (p),  but  be  is  not       fakt 
a  competent  witness  for  the  plaintiff  (j).    So  a  co-defen-         iv. 
dant  in  ejectment,  who  lets  judgment  go  by  default,  is  a  ........»..i.«~ 

competent  witness  for  another  defendant  (r). 

Mgenis. — Where  a  servant  acts  for  his  master  in  the  com-  Agem. 
roon  course  of  business,  he  is,  as  has  already  been  seen, 
competent  frcnn  the  necessity  of  the  case  {s) ;  such  testi* 
mony  has  been  deemed  to  be  admissible  upon  a  penal  ac- 
tion against  the  master,  for  selling  coals  without  a  bushel  (^). 
Where  money  has  been  paid  by  the  servant  for  his  mas- 
ter (u)  \  where  the  son  has  receiyed  money  for  his  fether,  *  768 
and  paid  it  over  to  the  *  defendant  {x)  ;  wtere  a  porter  has 
delivered  goods  for  his  employer  \y) ;  where  a  carrier  has 
been  ^nployed  to  convey  goods^  although  he  was  respon- 
sible to  the  consignor  {x).  In  an  action  against  a  captain 
fot  deserting  the  vessel,  a  mariner  who  was  on  board  was 
held  to  be  a  competent  witness  to  prove  that  there  was  a 
necessity  for  leaving  the  ship,  although  he  had  given  a 
brad  to  the  captain  not  to  desert  (a). 

In  proof  of  tne  sale  of  goods,  tne  factor  is  competent  {b)  Factor. 

(f)  Wara  v.  Hdydon  Sc  VenUmij  9  Esp.  C.  552.  And  the  same 
point  was  ruled  by  Wood,  B.  Lancaster  Spring  Ass.  1809,  cited  2 
Camp.  334,  in  note.  And  see  Chapman  v.  Gravesj  ibid.  [Sed  vide 
6  Binney,  319.    1  Day,  33.] 

(e)  Per  Le  Blanc,  J.  CKapman  v.  Gra^eSy  2  Camp.  334,  n.  who 
said,  that  the  general  rule  was,  that  no  person  who  was  a  party  to 
the  record  was  admissible  as  a  witness,  and  he  distinguiwed  be- 
tween that  case  where  the  witness  was  caUed  to  inculpate  the  de- 
fendants, and  those  (cited  in  the  last  note)  where  he  is  called  to  ex- 
culpate them,  and  said,  that  where  there  was  an  innovation  he  was 
not  disposed  to  extend  it. 

(r)  Dormer  v.  Forteecue,  Mich.  9  Geo.  II.  B.  N.  P.  285.  But  if 
he  plead,  and  by  that  means  admit  himself  to  be  a  tenant  in  pos- 
sesmon,  the  Court  will  not  upon  motion  strike  out  his  name,  but 
$emhle,  if  he  consent  to  let  a  verdict  pass  against  him  for  as  much 
as  he  is  proved  to  be  in  possession  or,  he  ought  to  be  admitted  as  a 
wimess  for  a  co-defendant.    B.  N.  P.  286. 

(s)  Vide  tupra^  753.  And  see  Duel  v.  Harding^  1  Str.  595.  Lewis 
V.  Fog,  2  Str.  944.  Coek  v.  Worlham^  2  Str.  1054.  TuUidgt  v. 
Wade^  3  Wils.  18.    Contra,  Duneley  v.  fFeMroume,  1  Str.  414. 

(t)  Per  Lee,  C.  J.  East  India  Company  v.  Gosling,  B.  N.  P.  289. 

(u)  Theobald  v.  Treggott^  11  Mod.  262.  [contra.] 

(x)  1  Salk.  289.    B.  N.  P.  289. 

(y)  B.  N.  P.  289. 

(z)  Fort.  247. 

(a)  East  India  Company  v.  Qoslii^j  B.  N.  P.  289.  3  Ford's  MSS. 
89.  But  {sembU)  Uiis  would  be  evidence  without  resorting  to  the 
exception  from  necessity. 

(h)  1  P.  Wms.  429.    Bent  v.  Baker^  3  T.  R.  27.    Pr.  in  Ch.  207. 
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to  prove  the  contract,  even  where  he  is  to  receive  aper- 
centagis  for  his  own  commission  (e) ;  or  although  he  is  to 
receive  the  excess  of  the  price  beyond  a  specified  sum  fer 
his  own  use  (d).  So  where  the  payee  of  a  bill  of  exchange 
indorsed  it  in  blank,  and  delivered  it  to  an  agent  to  pro- 
cure acceptance,  in  anactionof  trover  by  the  payee  agamst 
the  drawee,  the  a^ent  is  a  competent  witness  to  prove  that 
he  left  the  bill  with  him  for  acceptance  («)  (2).    The  rule 

4 

(e)  Dixon  v.  Cooper,  3  Wik.  40.    And  see  LUyd  v.  JJrdAmdtj  S 
Taant  324. 

(d)  Ba^amin  v.  Porieui,  3  H.  B.  59D. 

(e)  Lmioem  v.  Moffnn,  3  Ld.  Raym.  671. 


(3)  [ Ag^ents  are  competent  witaesaes,  er  neeewtfofe.  MmckiM  v. 
BkinOander,  1  Johns.  Caa.  408.  Coiers  v.  BUUngt^  ibid.  270.  Jine$ 
V.  Hake,  2  ib.  60.  Abbot  ▼.  Sdtor,  3  ib.  39.  Stewart  v.  Ktp^  5  Johns. 
256.  Fisher  v.  WUlard,  13  Mass.  Rep.  379.  PhiBips  tf  ol.  v.  Bridge, 
11  ib.  246.  MiUer  t.  Hm/man,  1  Yeatea,  23.  Steward  v.  Biekard' 
son,  2  Yeatea,  89.  Strafford  BwiUt  v.  ConuM  4r  <rf.  1 N.  Hanp.  Rej^ 
192.  PA^pt  V.  Stmdotr,  2  ib.  554.  wttffon  v. /ofi»,  1  Mmphey,  45. 
Alexander  v.  Emerson,  2  Littell's  Rep.  27.  BurHnjgkam  v.  D^fer,  2 
Johns.  189.    Eagtman  v.  Hodges,  1  Chip.  Rep.  101. 

As  the  power  of  an  agent  to  sell  lands  must  be  in  writing,  and 
proved  by  indifferent  wimessee  ( GiranPs  Lessee  v.  Xre&6»  if  «.  cit- 
ed 2  Yeates,  38  ;  Lessee  tf  Plumsted  v.  Eudebagh,  1  Yeates,  502) 
therefore,  in  Pennsylvania,  an  agent  has  been  held  incompetent  to 
prove  that  a  written  authority  had  been  given  to  him  and  was  mis- 
laid.   Meholson^s  Lessee  v.  MWHn,  2  Dallas,  140.  S.  C.  2  Yetfes, 


38.  But  it  seems  that  an  a^nt  may  prove  the  mere  fkct  of  the  Ion 
of  a  written  power.  Meredtth*s  Lessee  v.  Maooss,  I  Yeates,  200.  In 
an  action  to  recover  the  diflbrence  in  a  stock  contract,  the  broker 
is  a  competent  witness  to  prove  that  he  had  verbal  authority  to 
make  the  contract  for  die  plaintiff.  Lwingsion  ^  aL  v.  Swanwiek, 
2  Dallas,  300.  In  Massachusetts,  an  agent  appointed  by  writing  is 
not  a  competent  vritness  to  prove  his  agency,  unless  the  writinc  be 
lost  or  destroyed.  Proprietors  of  Kenneheek  Punkast  v.  OaK,  1  MaaB, 
Rep.  484.  In  Kentu<^y,  an  agent,  whose  authority  is  created  by 
letter,  is  a  competent  vritness  to  prove  its  contents,  if  lost.  KiHtfOr 
trick  v.  Cisna,  3  Bibb,  244.  So  an  agent  is  there  held  oompettot 
to  prove  his  authority  or  any  other  fact  in  the  case.  Connaif  v. 
Chiles,  2  Marsh.  242.  Where  A.  received  money  for  B.  and  paidit 
to  C.  who  represented  himself  as  authorized  by  B.  to  receive  it ;  m 
an  action  by  B.  against  A — C.  was  held,  by  the  court  in  N.  Caroli- 
na, to  be  a  competent  witness  to  prove  tnat  A.  authorized  him  to 
receive  the  money  of  B.    Blaeldedge  v.  Soaks,  1  Morphey,  179. 

An  auctioneer,  who  has  sold  goods  to  A.  and  committed  them  to 
the  care  of  his  servant  to  be  delivered  to  the  vendee  on  his  perform- 
ing the  conditions  of  sale,  is  a  competent  witness  for  the  plaintiff 
in  an  action  of  replevin  br6ught  by  the  servant  against  A.  who  had 
obtained  possession  by  artifice  and  deceit.  Hams  v.  £^it4, 3  flerg. 
&  Rawle,  20.  An  agent,  who  has  received  several  soma  of  money 
on  account  of  trespasses  alleged  to  have  been  comodtted  on  lands 
«f  his  principidli  and  which  he  promised  to  refund,  if  his     '    '^'' 


AO£NTS.  75S 

seems  to  extend  to  ail  ac^  done  by  the  agent,  as  &r  as  he       part 
acts  according  to  the  direction  of  his  principal  in  the  usual         iv. 
course  of  business.     But  where  an  action    is    brought  ..-.ii-.»-.....i« 
against  the  principal  for  the  negligence  of  his  agent,  and  Ag^nt  when 
evidence  has  been  given  of  such  negligence,  the  agent  is  in  competent. 
ffeneral  incompetent  without  a  refease,  for  there  the  ver^ 
diet  against  the  principal  would  be  evidence  in  an  action 
*  brought  by  him  against  the  agent  (/),  and  the  exception  *  7Q9 
from  necessity  does  not  apply,  because  culpable  acts  of 
negligence  and  misconduct  are  not  to  be  considered  as 
arising  in  the  common  and  ordinary  course  of  dealing ;  they 
are  not  so  usually  confined,  as  matters  of  trade  and  con- 
tract are,  to  the  knowledge  of  the  agent  alone ;  and  the 
agent  himself  stands  in  a  very  different  situation ;  where 
the  subject-matter  of  his  testimony  arises  in  the  course  of 
his  ordinary  employment,  there  is  not  so  strong  a  reason  to 
discredit  him  as  there  is  where  his  misconduct  is  made  the 
very  ground  of  the  proceeding,  and  where  he  would  ulti* 
mately  be  responsible  for  the  whole  of  the  damages  re- 
covered.   Accordingly  in' an  action  against  the  owner  of  a 

(P  Fideaupra  62.  749.    And  see  4  T.  R.  590. 


should  not  recover  in  an  action  against  a  particular  trespasser,  is  a 
competent  .witness  in  that  action.  Renaudet  v.  Crocken^l  Cainei;^ 
Rep.  167.  An  agent  or  broker,  authorized  to  purchase  goods  on 
certain  terms,  is  a  competent  witness  in  a  suit  between  the  vendor 
and  vendee.  Bailey  if  al.  v.  Ogden^  3  Johns.  399.  One  who  pur- 
chases land  in  his  oiyn  name  is  competent  to  prove  that  he  acted  in 
the  purchase  as  agent  and  trustee  of  another,  to  whom  he  after* 
wards  conveyed  the  land.  Broum  v.  Downing^  4  Sere.  &  Rawle, 
497.  A  conmiission  merchant  is  a  competent  witness  ror  the  own- 
er of  goods,  in  i^n  action  against  an  officer  for  seizing  them  as  the 
property  of  the  merchant.  Jones  v.  Sinclair,  2  N.  Hamp.  Rep.  319. 
ffhiing  V.  Bradh^j  ibid.  79.  A  consignee  of  goods,  rerasing  to  re- 
ceive them  on  lus  own  account,  and  afterwards  selling  them  as 
agent  of  the  consignors,  is  a  competent  witness  for  the  latter,  in  an 
action  bv  them  against  the  purcnasers  for  the  price  of  the  goods 
sold,  although  he  has  indorsed  the  bill  of  lading  in  blank.  Brown 
if  al.  V,  Babcock  if  al.  3  Mass.  Kep.  09. 

But  one  who  has  sold  goods,  as  the  agent  of  another,  upon  m  dd 
credere  commission,  is  not  a  competent  witness  in  an  action  bv  the 

J>rincipal  against  the  purchaser,  although  the  agent  has  a  release 
rom  the  principal.  J^ew  York  Slate  Company  v.  Osgood  if  al.  11 
Blass.  Rep.  60.  And  where  a  contract  for  the  transfer  of  stock  was 
made  with  A.  as  a  principal,  upon  which  he  brought  an  action  in 
.his  own  name,  and  became  nonsuit ;  it  was  held  Uiat  in  a  sub8e<r 
quent  action  by  B.  on  the  same  contract,  A.  could  not  be  received 
as  a  witness  to  prove  that  he  acted  as  agent  for  B.  JMkrson  v. 
Hayes,  d  Yeates,  95.] 

TOL.  n.  8$ 
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piBT       coacli  or  veoel,  for  the  negligeDoe  of  ihe  cohtJibmb  or 

IV.         sailor,  the  latter  are  not  competent  {g)  (1). 

«.«^...-.     In  an  action  against  the  master  of  a  ship  for  runaing 

A^ni  when     down  another,  the  pilot  is  not  com|)etent  (&)  without  a  le- 

competant.       \eBMe  (t)  (2).    So  in  an  actimi  against  the  sheriff  fctf  the 

misconduct  of  the  officer,  the  latter  is  not  cooqieteDt  (ik)« 

So  in  an  action  against  the  New  River  Cmnpanv,  to  recover 

for  damages  done  to  a  horse  by  the  bursting  of  a  pipe,  after 

evidence  that  information  had  been  given  to  a  tomoock, 

an  agent  of  the  defendant,  as  to  the  dragerons  state  of  the 

pipe,  which,  had  it  been  attended  to,  would  have  prevented 

the  mischief,  it  was  held  that  the  agent  was  incompetent  as 

a  witness  to  disprove  the  negligence  (I). 

*  770      *  Costs. — Any  engagement  to  pay  tne  costs,  or  any  por* 

^conT  ^^**^'*  ^^^^  ^^  them,  on  eiUier  side,  creates  an  obvious  interest  on 

that  side,  and  accordingly  disqualifies  the  witness,  but  he 

may  be  rendered  competent  bv  a  release  by  the  attorney, 

or  other  person  to  whom  he  has  engaged  himself  to  pay 

the  costs.    And  on  this  ground  exeeutors  and  trustees  aie 

in  many  instances  ezcluitod  from  giving  testimony,  although 

(g)  4  T.  R.  590.  A  broker  who  has  made  a  distress  is  not  com- 
petent to  show  that  the  distress  was  not  excessive.  Field  v.  AfildUS, 
6  Esp.  C.  71. 

(h)  JUanin  V.  Henridkson,  3  Ld.  Raym.  1007.  1  Safic  987.  Omm 
V.  Mw  River  Company^  4  T.  R.  580. 

(i)  Jams  V.  Hmfes,  2  Str.  108a 

(k)  Powell  V.  Hard,  2  Ld.  Raym.  1411.  The  reason  given  in  the 
report  is,  that  the  officer  has  given  a  bond  to  the  sMriff  for  his 
proper  conduct ;  but  he  would  be  iDcompeteut  on  the  raiera]  prin- 
ciple, although  no  bond  had  been  given.  A  party  who  lias  deposit- 
ed money  with  the  sheriff  in  lieu  of  bail,  under  the  statute,  is  not  a 
competent  witness  for  the  defendant.  Lacon  v.  Higgina^  3  Star- 
kie's  C.  178. 

(I)  Green  V.  2!^  Aho  IZiver  CoflUNiny,  4  T.  E.  589.  SteJIfitterv. 
IVOcoiier,  1  Camp.  251 ;  15  East,  474;  3  Camp.  516;  %  Ld.  Ray* 
1007. 


(1)  [The  master  is  not  a  competent  witness  fi>r  die  owner,  in  aa 
information  in  rem  for  a  forfeiture  of  a  vessel  caused  foy  the  maslei^ 
misconduct.  2V  Ape,  3  Gallison,  48.  Nor  is  be  a  eonpeleiit 
wimess  for  the  owner  to  prove  a  loss  of  goods  to  have  been  oeea- 
sioned  by  stress  of  weather.  Gardner  v.  SmaOwsod,  2  Hayw.  340. 
And  in  an  action  against  the  principal  for  negligence  ^oid  miscon- 
duet  in  the  purchase  of  goo^  the  broker,  'into  made  the  contract 
fi>r  him,  cannot  be  called  to  prove  that  there  was  bo  negligenoe  er 
tniaconduct,  without  a  release  from  the  principal.  1  BoWn  N.  P. 
R^.  139,  Gevers  $f  id.  v.  Mainwanng,] 

(2)  [In  an  action  against  the  master  of  a  vessel  for  n^Ugent^ 
running  foul  of  the  plaintiff's  vessel  and  injuring  it,  the  owner  of 
the  vessel  was  held  to  be  a  compettat  witness  tor  tlie  definndant. 
Case  v.  JUeve,  14  Johns.  79.] 
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they  having  no  private  interest  in  the  subject-matter  of  the       fart 
suit,  for  they  are  still  incompetent  if  they  are  legally  liable         iv. 
to  the  eosts^  of  the  suit  (1)  ^1).    So  one  who  has  advanced  ■ 
money  in  support  of  a  suit,  for  which  security  is  given,  v^itness  liable 
partly  on  the  thing  demanded,  is  not  competent,  although  ^^  ^^^ 
the  remaining  security  be  sufficient  to  cover  his  demand  (m). 
The  prosecutor's  claim  to  costs  upon  an  indictment  remov- 
ed by  certiorari^  will  not,  it  seems  disqualify  him  (n). 

A  creditor  is  in  general  incompetent  to  increase  the  fiind 
out  of  which  he  is  to  be  paid  (2).    Thus  a  creditor  of  a 

(l)  InfrOy  p.  785.  [Beard  ▼.  Couman^  8  Har.  &  M'Hen.  152.]  As 
to  the  liabiJity  to  costs  io  cases  of  bills  of  exchange,  vidt  ISupra 
p.  299,  300, 901.    See  also  further  as  to  costs,  Supra  p.  752. 

The  governors  and  directors  of  a  charity  who  are  made  liable  to 
oosts  upon  appeal  in  the  first  instance,  are  not  competent  as  wit- 
nesses, altbbugh  they  are  entitled  to  be  reimbursed.  R,  v.  The 
Directora  of  the  Poor  of  St,  Mary  Magdalen^  Bermondsey^  3  East,  7. 

(m)  Per  Holt,  C.  J.  JSTorria  v.  JSTapper,  2  Ld.  Raym.  1007, 8. 

(n)  fnfiroy  773. 

(1)  [In  Cochran  v.  Cockrah  8c  al.  1  Teates,  134,  an  executor  ' 
plaintiff*,  who  had  no  interest  in  the  residue  of  the  estate,  was  held  to 
be  ipoompetent,  thou^  the  costs  were  offered  to  be  lodged  in  the 
court.  In  Heckert  v.  Hatne,  2  Btnney,  16,  on  the  issue  of  pletM  ad' 
ministravit,  the  administrator  was  not  allowed  to  become  a  witness 
by  pleading  his  interest  and  paying  costs,  because  the  issue  might 
be  round  against  him,  and  he  be  rendered  personally  liable  for  the 
debt  So  one  of  two  executors,  defendants,  was  not  permitted  to 
be  a  witness  for  the  defendants,  on  the  pleas  of  non  aBsutnoseruni^ 
payment  and  sett-off",  though  all  the  costs  that  had  accruea,  and  a 
sum  equaf  to  chose  which  could  accrue  to  the  end  of  the  suit,  had 
been  paid.  Conrad  v.  Kyser,  5  Serg.  &>  Rawle,  370.  See  also 
Fbiz  8t  al.  T.  Whitney,  16  A^ss.  Rep.  118.  Sears  v.  DyUingham  8f  al. 
12  ib.  360.] 

(2)  [In  general,  a  creditor  of  a  deceased  person  is  a  competent 
witness,  though  his  testimony  tends  to  increase  the  estate  of  the  de- 
ceased. You$t  it  al.  V.  MarUn,  3  Serg.  &  Rawle,  427.  hints  r. 
JtfbUer,  2  Dallas,  50.  But  if  his  debt  is  clearly  to  be  affected  by  the 
event  of  the  suit,  er  be  acknowledges  that  he  expects  to  gain  by  the 
event  of  the  suit,  he  is  incompetent.  Same  casts*  ^gp  also  Erh  v. 
Underwood^  3  Yeates,  172.  Greenes  case,  2  Dallas,  !^.  2  Yeates, 
166.    HUlhouse  v.  Smiih,  5  Day,  432.    See  note  (o)  on  next  page. 

A  co-heir,  or  co-next  of  kin,  is  not  a  competent  witness  for  the 
j^aintifl^  in  a  soit  brought  for  an  account  of  a  trust  fund  created  for 
tlie  benefit  of  all  the  heirs,  oi;  next  of  kin.  West  y.  RaniiaU  $f  al. 
2  Ifason^s  Rep.  181.  In  an  action  by  an  executor^  the  heir  is  not  a 
oorapettnt  witnoas  for  the^plaintiffl  WkUe  ▼.  Dsfiy,  1  Mass.  Rep* 
239.  But  if  he  release  all  his  interest  in  the  action,  he  is  competent 
IB  llas8achttflettS'-*-unle8s,  perhaps,  when  there  is  real  estate  of  the 
deceased,  which  may  be  relieved  fnmi  the  claims  of  creditors  by  a 
recovery  in  the  action.  Boynton  v.  TSimm;  13  Mass.  Rep.  391.  Secas^ 
m  Virginia.  Rifwi  v.  Kik,  GHlmer,  202.  An  heir  or  distributee,  for 
whoM  use  a  suit  is  brought  on  the  adsniBntraticHi  bond,  canaot  ba 
a  witness  for  the  plaintiiK    Ordinary  v.  Bracey,  2  Bay,  542.] 
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PART       deceased  person  is  not  a  competent  witness  for  the  execii^ 

IT.        tor  or  administrator  to  increase  the  estate  (o).    And  a  cre- 

■  ditor  of  a  bankrupt  is  not  competent  to  increase  the  fiind 

out  of  which  he  may  receive  a  divid^id  (p). 
In  crtnMiiti  jj  geems  to  be  now  settled,  that  the  party  injured  is  a 

Tbej^r^iD-   Competent  witness  for  the  prosecution  in  all  cases,  except 
jnre//  that  of  forgery  {q) ;  or  unless  some  private  ccHnpensation 

is  given  by  a  statute  to  the  party  injured,  in  the  nature  of 
*  771  damages  (r) ;  for  it  is  not  to  be  presumed  *  that  a  witness 
in  a  public  prosecution  is  actuated  by  revengefal  or  im- 
proper motives,  and  he  has  in  general  no  legal  interest  in  the 
conviction  beyond  that  of  any  other  witness  (1).  It  was 
formerly  held,  very  generally,  that  the  party  defrauded  was 
not  a  competent  witness!  upon  an  indictment  for  the  fraud, 
except  in  some  instances  ex  necessitate  (s) ;  and,  therefore, 
that  the  plaintiff  was  not  competent  to  prove  the  perjury 
of  the  defendant  in  his  answer  (i)  to  a  bill  of  the  witness  in 
equity. 

Such  decisions  seem  to  have  been  founded  on  the  sup- 
position that  the  verdict  would  be  admissible  evidence  fer 
the  witness  in  a  subsequent  proceeding,  so  as  to  entitle  him 
to  a  remedy  for  the  injury,  or  to  protedt  him  against  the 
effects  of  die  fraud.    But  this  doctrine  has  long  been  exf 


(0)  Cfraig  v.  Oundd^  1  Camp.  381.  A  creditor  who  has  a  power 
of  attonmr  to  receive  the  amount  recovered  ir  oot  competent 
Powd  V.  Gordtm^  3  Esp.  C.  735.  [Peyton  v.  HaOet^  1  Cainea^s  Rep. 
363.]  But  a  creditor  of  an  mtestate  is  a  competent  witness  for  the 
administratrix.  PauU  v.  Bmwn^  6  Esp.  C.  34 ;  and  see  Carter  v. 
Pearet^  1  T.  R.  163.  Unless  the  estate  be  insolvent.  Craig  v.  Cun- 
ddly  1  Camp.  381.  A  creditor  of  «.  bankrupt  who  has  assigned  his 
debt,  is  competent.    Heath  v.  Holly  4  Taunt.  396. 

(p)  2  Camp.  301.  And  SkutOewarth  v.  Bmeo,  1  Str.  507.  And 
supra,  215.    [PhcBnix  v.  AMigntts  of  Ingraham,  5  Johns.  427.] 

fq)  See  tit.  Forgery;  and  svpra,  759.    [583,  note,  (1).] 

(r)  R.  r.  Bagtan,  4  East,  573.    Oilb.  L.  Ev.  by  Loftt,  221. 

(s)  Per  Holt,  C.  J.  It  v.  MaeaHney  8(  others^  1  Salk.  28a  Per 
Twisden,  J.    R.  v.  Paris,  1  Vent  49.    1  Sid.  431. 

(t)  R.  V.  Xunez^  2  Str.  1043. 

(1)  [The  owner  of  a  stolen  bank-bill  is  a  competent  witness  on  an 
indictment  agaiont  the  ofiender.  The  SiaU  v.  CasadoSy  1  Nott  4& 
MH:^rd,  91.  On  the  trial  of  a  defbndant  for  (dayinff  with  ftlse 
dice,  the  party  cheated  was  admitted  as  a  witneas.  The  MRng  v. 
Cke^^man,  stated  by  M'Kean,  C.  J.  1  DaUas,  111,  and  cited  S  ib. 
240.  2  Yeates,  4.  On  an  indictment  for  murder  afaiast  a  bmto 
servant  for  years,  the  master  is  a  competent  witness  for  him.  TSke 
suae  V.  .^toron,.!  Southard's  Rep.  231. 

But  the  person  entitled  to  restitution  is  held,  in  North  CaroDna, 
not  to  be  a  competent  witness  on  an  indietnient  for  forcible  entry. 
The  State  v.  JMlows,  2  Hayw.  340.] 
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ploded  (tt) ;  and  it  seems  now  to  be  perfectly  settled  that       pabt 
the  record  of  conviction  would  not  be  admissible  evidence         iv. 
in  any  civil  proceeding.    In  the  case  of  The  King  v.  Brough- 


ton  (x),  which  was  a  prosecution  for  perjury,  founded  on  Competency  of 
the  defendant's  answer  to  a  bill  in  equity,  Lee,  C.  J.  not-  proieoitors, 
withstanding  the  previous  decisions  (y),  admitted  the  tes- 
timony of  the  plaintiff  in  equity;  there,  nowever,  it  appear- 
ed that  the  equity  suit  was  at  an  end.  But  in  the  case  of 
The  King  v.  noston  (z),  where  perjury  had  *  been  assigned  *  772 
on  the  defendant's  answer,  the.  plaintiff  was  held  to  be  com- 
petent although  the  equity  suit  was  still  pending.  And 
this,  on  the  ground  that  a  court  of  equity  would  not  look 
at  a  conviction  founded  on  the  testimony  of  the  plaintiff, 
although  it  was  also  founded  on  other  circymstances  con- 
firmatory of  his  testimony.  Accordingly,  the  witness  is 
f^ompetent  upon  an  indictment  for  tearing  a  promissory 
note,  payable  to  him  (a),  or  for  extorting  a  bond  from 
him  (fr).  Upon  an  indictment  for  usury,  although  he  was 
the  borrower  of  the  money  (c),  and  has  not  repaid  it.  So 
where  money  has  been  extorted  from  him  under  threat  of 
imprisonment,  or  corporal  injury  (d) ;  for  cheating  him  of 
money  by  false  pretences  (e) ;  so,  upon  an  information 
for  firaudulently  procuring  the  witness  to  execute  a  cog' 
^novii  (/).  , 

A  witness  is  competent  notwithstanding  an  expectation 

fu)  See  lAi  Mansfield's  observations  in  Mrahams  v.  Bunn,  4 
Burr.  2351.    And  Ld.  Harwicke's  in  R.  v.  Brt^,  C.  T.  Hard.  359. 

fx)  2  Str.  1229. 

(y)  R.  v.  WkUing,  1  Salk.  283.  1  Ld.  Raym.  39a  See  Cas. 
Temp.  Uardw.  359.  JLv.  A*ttnez,2Str.l043.  i2.v.£tfi9,2Stra.ll04. 
R.  V.  WaU,  Hardr.  331. 

(z)  4  East,  572.  And  see  the  case  of  BttrlUU^  v.  Piekersgitt  there 
cited,  where  the  Ld.  Keeper  dismissed  a  petition  for  leave  to  file  a 
supplemental  bill  in  nature  of  a  bill  of  review,  the  defendant  having 
been  convicted  of  perjury,  conunitted  in  his  former  answer  on  the 
evidence  of  the  plaintiff. 

(a)  R.  V.  MoitCj  1  Str.  595.  1  Sid.  431.  1  Vent.  49,  contrary  to  the 
opinion  of  Twisden. 

(h)  R.  V.  Brenif  cited  Rep.  Temp.  Hardw.  265. 

(c)  R.  V.  Sewdl,  7  Mod.  118. 

(d)  Ibid. 

(€)  R.  Y.MacarUtof  S(  Mersy  1  Salk.  286. 

(p  R.Y.  Parisj  1  Sid.  431.  1  Vent.  49.  On  an  inibnnation  for 
building  locks  on  the  river  Thames,  one  who  contributed  to  carry 
on  the  suit,  and  .who  was  privately  injured  by  the  public  nuisance, 
was  held  to  be  competent.  R.  v.  C^ke^  12  Mod.  615 ;  12  Vin.  Ab. 
L  27. 
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FABT       that  be  ahall  in  the  event  of  cenTietion  obtain  a  retain  of 
rr.         his  ffoods  by  Yirtue  of  the  statute  (/)  (1).    And  so  be  was 

«-^.^— .«*  in  the  case  of  an  appeal  of  robbery,  although  the  object  it 

Compotescy  of  in  part  the  recovery  of  his  property. 

profeeutort.  g^  ^  witness  18  Competent  although  he  expects  a  reward 
in  case  of  convicticHiy  by  virtue  of  particular  statutes  (g*), 
*  773  by  proclamation,  or  in  consequence  of  *  the  vduBtary  o& 
fer  of  a  reward  which  hasHbeen  held  out  in  order  to  ensure 
the  appiehension  and  conviction  of  offenders  (A) ;  for  these 
statutes  were  enacted  for  the  express  purpose  of  stimulating 
activity  and  diligence  in  the  prosecution  of  offenders,  and 
of  renderinff  their  conviction  more  certain ;  but  the  very 
opposite  emct  would  take  place  if  iHTOsecutors  and  others 
were  in  consequence  of  their  expectation  of  such  rewards 
to  be  disqualified  as  witnesses,  whence,  it  seems,  the  in- 
tention of  the  Legislature  may  be  inferred  that  such  wit- 
nesses should  still  be  deemed  competent  In  the  case  of 
appeals,  the  objection  was  never  allowed  fo  operate.  At 
lul  events  the  admission  of  such  testimony  may  be  referred 
to  the  prmciple  of  necessity,  which  does  not  operate  so 
powerfully  in  any  other  class  of  casefr^A;). 

Where  a  reward  is  offeredi>y  any  private  person  or,  body 
of  persons,  the  witness  would  nevertheless  be  c<»Eipetent  on 
another  ground ;  since  the  public  had  an  interest  in  his  tes- 
timony previous  to  the  offer  of  the  reward,  which  could  not 
be  defeated  by  the  voluntary  act  of  any  individual. 

The  principle  lately  adverted  to  applies  also  to  eases 
where  an  indictment  has  been  removed  by  ceriiorar%  fer  if 
the  prosecutor's  claim  to  costs  took  away  his  competency, 

(f)  Hen.  VIII.  At  oonuBon  law  the  owaer  was  entitled  to  re- 
take the  goods,  unless  the  property  had  been  changed  by  wa?er, 
seizure  by  the  King,  or  sale  in  market  evert.  Ei^'a  P.  C.  759. 
Gilb.  £v.  fgSL 

0  Sufra^  9a    [Siaie  v.  Benml,  1  Roo^  d49.    SUOt  v.  OmUer^ 
layw.  3.] 

(h)  R.  y.  Ld.  G.  Gordon^  Leach,  353.  R.  v.  Dtflmu^  4  Sup.  Vin. 
AK  Fm>L  11.  Ons.  N.  P.  257.  Esp^  N.  P.  7ia  Bookwoo^s  case, 
4  St.  IV.  684. 

(i)  Giib.  Ev.  223. 

(k)  See  the  observations  of  Parker,  C.  >.  id  TIu  Queen  v.  Mtsoaiy 
10  Mod.  193. 


>£' 


(1)  [So  one  from  whom  goods  have  been  stolsB  is  a  oonpetent 
witness  or  the  trial  of  the  thid;  although  he  is  etttitfsd  by  siatate 
to  satiflfiictioB  fioni  die  futmm  eamiags  ^  the  oonviet,  and  a  racoa^ 
pense  from  the  pabKc  treassiy  Ibr  the  expeoae  of  poseea^a* 
CommantKoUh  v.  JVfoulton,  9  Mass*  Rep»  30.} 
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the  Act  of  PartiameDt  (2),  wluch  was  intended  to  discoun-       i^jjkt 
tenance  the  removal  of  suits  by-  certiorari^  would  give  the         rv. 
greatest  encouragemeot  to  such  removals  (m) ;  besides,  it 


seems  to  be  clear  ^  that  a  defendant  cannot  by  his  own  act  •  774 
cast  an  interest  on  the  prosecutor  so  as  to  disqualify  Competency  or 
him  (n).    It  seems  also  that  the  prosecutor  of  an  indict-  proaecuton. 
ment  for  not  repairing  a  highway  is  competent,  although 
be  may  in  the  result  oe  liable  to  costs  (0^. 

But  in  all  cases  the  motive  which  may  mfiuence  the  mind 
of  the  witness  is  a  matter  for  the  consideration  of  the  Jury, 
and  if  they  can  Infer  from  his  situation  or  conduct  that 
such  motive  is  an  improper  one,  they  are  at  liberty  to  make 
deductions  from  the  credit  which  they  give  to  his  testimony 
accordingly. 

Where  a  statute  gives  a  specific  remedy  to  the  party  in- 
jured he  is  as  much  disqualified  for  a  witness  in  a  criminal 
prosecution  as  if  he  sought  the  remedy  by  a  civil  action  (1) ; 
and  therefore,  upon  an  indictment  fi>r  perjuij  upon  the 
statute,  the  party  injured  is  not  a  competent  witness,  since 
the  statute  gives  him  10/.,  although  he  would  have  been  a 
good  witness  upon  an  indictment  for  perjury  at  common 

.  ^;  5  &  6  WiU.  &  Mary,  c.  11. 

(m)  Per  Parker,  C.  J.  10  Mod.  194. 

(n)  Fid.  supra.  At  the  York  Sprioff  Ass.  1821,  the  prosecutor  of 
an  indictment  for  not  repairing  a  road,  which  had  been  removed 
into  the  K.  B.  by  Aerfioroti,  was  examined  without  objection.  See 
tit  Highway. 

(0)  See  R.  V.  hihahitants  of  BammersmUh^  1  Starkie's  G.  357.  n. 

(p)  5  Eliz.  c.  9. 


(1)  [In  Pennsylvania,  the  infonadsr  cannot  be  a  witness  on  an  in- 
formation, Uiough  he  releases  bis  right  to  a  moiety  of  the  goods — 
being  liable  for  costs.  Rapp  v.  Le  Bkmc  8t  al.  I  Dallas,  63.  In 
South  Carolina,  an  informer,  unless  saved  by  the  statute,  or  from 
the  necessity  of  the  case,  is  not  competent ;  out  he  may  release  hia 
interest.  CUy  Council  v.  Hcmoaod^  2  Nott  &  M'Gord,  306.  Van 
EwnfT  v.  1^  SiaU^  ibid.  309.  n.  On  an  indictment  under  the 
swindling;  act,  the  party  aggrieved  is  not  a  competent  witness,  as 
on  conviction  he  would  he  entitled  to  double  the  value  of  the 
property-  The  i^ate  v.  Vaughan^  1  Bay,  282.  But  in  Kentucky, 
the  person  on  whose  information  a  presentment  has  been  made,  is 
a  competent  witness  to  support  it— not  being  liable  to  costs  on 
failure  of  the  prosecution.    CommonweaUh  v.  OHver,  3  Bibb,  474. 

In  a  qui  tarn  action,  where  the  party  proceeds  as  well  for  damages 
as  for  a  breach  of  the  peace,  he  cannot  be  admitted  as  a  vntness. 
BUi  V.  8ooUy  Kiiby ,  62.  And  on  an  indictment  for  taking  excessive 
usury,  the  informer,  being  entitled  lo  a  mcMety  ef  the  penalty,  in 
Massachusetts,  is  not  a  competent  wimess.  Smb.  CmimmwsmMk 
V.  Frost,  5  Mass.  Kep.  53.] 
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PART       law  {q).    But  the  former  rule  still  prevaib  with  respect  to- 

IV.         indictments  for  the  forgery  of  negotiable  instrumenig ;  and 

......._^  it  is  still  held,  that  no  one  can  prove  the  forgery  apon 

Competencj  of  whom  the  instrument,  supposing  it  to  be  genuine,  would  be 
piotecators.      bindiniF  (r). 

77o      *  An  acting  executor  is  competent  to  support  the  will  by 

1)roof  of  the  sanity  of  the  testator,  although  ne  may  become 
iable  as  an  executor  de  son  tort  {s).  So  one  who  has  acted 
under  the  first  will  is  competent  to  prove  a  codicil  setting 
up  the  first  (t).  And  it  seems  that  executors  and  trustees 
in  general  may  be  witnesses  as  to  the  truR-estate,  provided 
they  take  no  beneficial  interest  (u)  ;  it  lias  been  decided 
so  long  ago.  as  the  time  of  Lord  Hale,  that  an  executor 
having  no  interest  in  the  surplus  is  a  good  witness  to 
prove  the  will  in  a  cause  relating  to  the  estate  (x),  and  this 
nas  been  followed  by  many  other  decisions  to  the  same 
effect  (1). 

In  an  acticm  against  an  administrator,  one  of  his  sureties 
for  the  due  administration  of  the  effects  is  a  competent 
witness  to  defeat  the  action  (y)  (2),  for  the  bare  possibility 
that  an  action  will  be  brought  is  no  objection  to  compe* 
^  tency ;  and  in  order  to  disqualify  a  witness  it  is  necessary 

to  show  that  he  will  derive  a  certain  benefit  from  the  re- 

(q)  B.  N.  P.  289.    S  Haw.  c.  46. 

fr)  R.  V.  Dodd,  Leach.  184,  3d  edit.  Hardr.  3SSL  3  Salk.  172, 
toL  4.  Go.  Litt.  353.  2  Inst.  39.  R.  v,  RuastU,  Leach,  8.  R.  v. 
Rhodes^  ^  8tr.  728.  Transfer  of  stock.  Salk.  283.  :^ank  v.  Payne^ 
1  Str.  63a  0^*8  case,  E.  P.  C.  995.  Hardr.  331.  Sufura,  tit. 
J?b?ycry. 

(a)  OoodHOe  v.  WWord,  Doug.  139.  See  1  P.  Wms.  287.  1  Bl. 
Rep.  365.    lMod.l()7.    3  Will.  Bep.  181.    1  BanianL  12. 

(t)  BayUa  v.  mUon^  cited  4  Buir.  2254. 

(u)  1  Mod.  107.    1  P.  Wms.  290.     GoodHOe  v.  Wdfordy  Doug. 
139.    Heath  v.  HaU,  4  Taunt  328.    Pkipps  v.  PUcker,  6  Taunt. 
220.    [2  Marsh.  20.  S.  C.I    BMaon  v.  BronUev,  12  East,  25a    [/n- 
fra,  786,  mU  (1).] 

(x)  Per  Ld.  EUenborough  in  BeOison  v.  BrovU^^  12  East,  25a 
In  that  case  it  was  held,  that  the  wile  of  an  executor  who  took  no 
beneficial  interest  under  the  will,  was  a  credible  witness  to  the  will 
under  the  statute.    See  tit.  ffill. 

(y)  CmUfr  v.  Ptairct^  1  T.  R.  16a 

(1)  [See  American  cases  as  to  the  competency  of  an  executor,  in 
questions  relating  to  wills,  post.  Vol.  III.  p.  1690.] 

(2)  [In  Btan  v.  Jtnkins^  1  Har.  &  J.  135,  a  sure^  in  a  testamen* 
tary  bond  was  held  not  to  be  a  competent  witness  ifx  the  executor 
in  a  suit  by  him.} 
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salt,  one  way  or  other  (z) ;  even  a  creditor  of  the  ad-       part 
ministrators,  which  is  a  stronger  case,  would  be  a  compe-        iv. 
tent  witness  {a).  .  . 

It  has  been  seen  that  a  creditor  is  a  competent  witness 
*  for  an  administrator  to  prove  due  administration, by  pay-'*  776 
ment  of  a  debt  to  himself  (6). 

The  heir  at  law  is  a  competent  witness  as  to  the  estate.  Heir  at  Uw«— 
for  he  has  no  present  legal  interest,  but  a  remainder-man 
or  devisee  is  incompetent  (c).  '  ♦ 

Where  an  informer,  upon  the  conviction  of  the  offender  Infomer.  . 
under  a  penal  statute,  is  entitled  tP  the  whole,  or  to  any 
part  of  the  penalty,  he  is  obviously  interested,  and  there- 
fore  incompetent*  (d) » 

Where  the  statute  gave  one  half  of  the  penalty  to  the 
informer,  and  the  first  witness  proved  the  commission  of 
the  ofience,  and  also  that  no  other  person  had  given  in- 
formation, he  was  held  to  be  incompetent  (e). 

An  inhabitant  of  a  county  or  other  district,  upon  which  inhabitant, 
any  duty  is  thrown,  to  which  the  witness  is  bound  to  con-  ^^"^y* 
tribute,  is  not  competent  to  give  evidence  in  discharge  or 
alleviation  of  the  burthen.    Accordingly  it  was  held,  that 
a  party  who  waff  liable*  to  a- county-tax,  for  the'  dtipport  of 
the  suit  was  incompetent  (/)  (1). 

By  the  stat.  1  Ann.  c.  18,  s.  13,  inhabitants  are  compe- 
tent witnesses  upon  indictments  against  individuals  for  the 
non-repair  of  a  bridge  (g*). 

(z)  Per  Buller,  J.  ibid.  * 

fa)  Ibid.    And  vide  auproy  tit.  Executor, 
(h)  Supra,  558. 

(c)  SmUk  v.  Blaekhajn,  1  8alk.  S83. 

(d)  [See  sjwra,  774,  note  (1).]  R.  v.  TUky,  1  Str.  316.  JR.  v. 
St<me,  2  Ld.  Rayxn.  1545.  R.  v.  Pteny,  Andr.  18.  R.  v.  BlaneVf 
Andr.  240.  R.  v.  CoJAold,  Gilb.  Gas.  111.  R.  v.  Skipky^  dted  Gilb. 
Cos.  lia    Partmafi  v.  Meden,  Say.  179. 

Where  it  is  in  the  discretion  of  the  court  to  fine  or  imptisoti,  it' 
seems,  that  an  informer  is  competent;  R,  v.  CoU^  1  Esp.  C.  169, 
[and  Mr.  Day's  note,]    Vide  tit.  Penal  Action* 

(e)  R.  V. Bktckman,  1  Esp^  C.  96.  [See  R.  v.  Teiudah,BEBgu C. 
68,  and  Mr.  Day's  noteJ] 

(f)  Cowi^  of  Salop  V.  County  of  Stafford^  1  Sid.  192.    3  Lev. 
fg)  SuprOf  318. 

(1)  rWhere  one. State  sues  ia  the  coilrtsof  aiietbn^  an  hMbir 
tant  of  such  State  is  a  compel^st  witneas  for  the  pUdntiffir.  Skflff 
^f  OmnedH/emi  v.  AtwKfA,  14  Maes,  fiep^  296.] 

roL.  K.  87 
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PART  In  an  action  against  the  hundred  (&),  an  inhabitant  is 

IV.         made  competent  (t)  by  the  stat.  8  Creo.  II,  c.  16,  8.  15. 

*  So  in  settlement-cases,  a  rated  inhabitant  formerly  was 


•  *  777  incompetent  to  give  evidence  for  his  own  parish  (it)  as  to 
Competency  of  the  pauper's  place  of  settlement ;  neither  couU  be  give 
inhftbitantf.  evidence  to  extend  the  boundaries  of  his  parish  (i);  so  be- 
fore the  Stat.  27  Geo.  Ill,  c.  29,  a  rated  parishioner  was 
incompetent  to  give  evidence  in  any  proceMing  for  a  pe* 
nalty  f[iven  by  any*  statute  to  the  poor  of  the  parish  (m). 
For  although  in  the  case  of  Tavmsend  v.  Row  (a),  it  was 
held  that  a  parishicmer  was  competent  to  support  the  title 
to  an  estate,  where  me  remainder,  after  an  estate  for  fife, 
was  limited  to  the  minister  and  churchwardens  for  the  use 
of  the  poor  of  the  parish,  yet  this  was  decided  upon  the  un- 
tenable ground  that  the  interest  was  too  minute  to  dis- 
qualify the  witness  (o).  But  by  the  statute  above  refored 
to,  it  18  enacted,  that  an  inhabitant  of  any  place  or  parish 
shall  be  a  good  witness,  although  a  pensdty  accrue  to  the 
poor,  provicted  such  penalty  do  not  exceed  2(tf . 

By  the  stat.  3  &.  4  Will.  &  Mary,  c.  11,  in  all  actions 
brought,  either  in  the  Courts  at  Westniinster,  or  at  the 
Assizes,  for  money  mis-spent  b^  the  churchwardens,  the 
evidence  of  the  parishioners,  with  the  excepti<m  of  those 
who  receive  alms,  shall  be  admissible. 
*  778  *  And  by  the  stat.  54  G.  3,  c.  170,  s.  9,  it  is  enacted, 
that  no  person  rated,  or  liable  to  be  rated  to  any  rates  or 
cesses  of  any  district,  parish,  township  or  hamlet,  or  wholly 
or  in  part  maintained  or  supported  thereby,  or  executing 
or  holding  any  office  thereof  or  therein,  shall,  before  any 
court,  or  person  or  persons  whatsoever,  be  deemed  and 

fli)  On  stat  of  WimoD.  13  Edw.  I.  stat.  2.  c.  1. 

(i)  He  was  before  the  statute  held  to  be  incompetent,  even  a1* 
though  he  paid  no  taxes  or  parish  duties,  because  he  might  be 
liable  when  the  tax  came  to  be  leried.  2  Keb.  713.  1  Mod.  73.  But 
see  the  eases  cited  below. 

(k)  R.  V.  Prosttr,  4  T.  R.  17.  it  v.  SouOi  Lmnj  5  T.  R.  664. 
R.  V.  LMe  LusOey,  6  T.  R.  157. 

(I)  Deacon  v.  Cookey  cited  2  East,  5^. 

(m)  1  Bess,  cases,  874,  cited  Say.  180. 

(n)  2  Sid.  109. 

(o)  But  see  2  Vem.  317.  See  also  Jervis  v.  Ha^,  3  Foid,  MS. 
ISS.  10  Geo.  II,  where,  in  an  action  under  the  game-laws,  a  parish- 
ioner was  held  to  be  competent.  There  Lee,  C.  J.  cited  PfttAtp*  v. 
SetMard,  6  Geo.  U.  in  C.  B.  where  in  a  similar  case  a  new  trial  was 
moved  for ;  and  the  Court  were  of  opinion  that  the  witness  ought  to 
have  been  admitted.  But  see  1  Barnes,  317,  where  it  appears  that 
the  new  trial  was  moved  for  on  a  diffeiant  ground. 
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taken  to  be  by  reason  thereof  an  incompetent  witness  for       part 
or  agaim^t  such  district,  &c,  in  any  matter  relating  to  such        iv. 
rates  (p)  or  cesses^  or  to  the  boundary  between  such  district, 


<Slc.  and  any  adjoining  district,  &c, ;  or  to  any  artlkr  of  re-  Competency  of 
moval  to  or  from  such  district,  &c. ;  or  the  settlement  of  any  ini^wtants. 
pauper  in  such  district,  &c.;  or  touching  any  bastards 
chargeable^  or  likely  to  become  chargeable  to  such  district, 
4&C. ;  or  the  recovery  of  any  sum  or  sums  for  the  charges 
or  maintenance  of  such  bastards ;  or  the  election  or  appoint' 
ment  of  any  officer  or  officers ;  or  the  aUou>ance  of  the  ac-^ 
counts  of  any  officer  or  officers  of  any  such  district,  &c. 

Before  this  statute,  a  rated  parishioner  was  incompetent 
in  settlement-cases,  but  a  non-rated  inhabitant  was  com- 
petent, although  he  had  been  left  out  of  the  rate  for  the 
express  purpose  of  makins  him  a  witness  (q) ;  and  it  was 
competent  to  him  to  disclarge  himself  on  the  voire  dire 
without  producing  the  rate-book  (r).  But  both  before  and 
after  the  declaratory  statute  46  Geo.  III.  c.  37  (r),  a  rated 
inhabitant  was  considered  *  to  be  a  party  to  the  suit,  and  *  779 
consequently  he  pould  not  be  examined  by  the  adverse 
party  without  his  consent  (5).  But  being  so  &r  a  party,  it 
followed  that  his  declarations  were  admissible*  in  evi* 
dence  (^),  although  he  had  not  refused  to  be  examined  (u). 

The  statute  54  Geo»  III,  c.  170,  having  rendered  a  rated 
inhabitant  a  competent  witness  for  his  own  parish,  it  be- 
comes a  question  whether  his  declarations  can  be  proved 

(p)  It  has  been  held  that  a  rated  inhabitant  is  a  competent 
witness  for  the  defendants  in  an  action  of  trespass  brought  agliinst 
them  as  overseers,  in  respect  of  (and  claimed  by  them  as  trustees 
for  the  benefit  of  the  parish  in  aid  of  poors  rates,  the  pleas  being 
the  ffeneral  issue,  and  Hberumtcnemenhim^  For  the  intention  of  the 
Legislature  was  to  make  rated  parishioners  competent  in  all  matters 
relating  to  rates.    Meredith  v.  OUpin  ^  othersy  6  Price,  146. 

(q)  R.  V.  K%rdfordy2  East,  559.  But  see  Rhodes  v.^insworth, 
IB.  &  A.  87. 

(r)  See  the  Act  below.  R.  v.  Prosserj  4  T.  R.  17.  Jt  v.  Liiile 
Lumley,  6  T.  R.  157. 

(s)  JR.  v.  Wobum^  10  East,  394.    R.  v.  Inhabitants  ofHardwicky 
11  East,  579.    Note,  in  R.  v.  Kirdfbrdy  Ld.  Kenyon  distinguished        •• 
the  case  of  a  non-rated  inhabitant  m  a  settlement  case,  from  that  of 
a  hundredor,  under  the  stat.  of  Hue  and  Cry,  on  the  ground  that 
the  latter  was  a  party. 

(t)  R.  v.  Mudntants  o/Hafdwicky  11  East,  579. 

(u)  JR.  V.  Whitley  Lower,  1  M.  &  S.  636.  In  R.  v.  The  MuUdtants 
of  Hardwicky  the  rated  inhabitant  refused  to  be  examined,  but  the 
refusal  &lMs  not  appear  to  cons  titute  a  material  ingredient  in  the 
case,  for  where  in  general  the  declaration  of  a  party  is  evidence  by 
way  of  admission,  it  is  unnecessary  as  a  preparatory  step  to  call  the 
party  as  a  witness. 
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pjUit       by  the  adverse  parish,  without  calling  him  as  a  wi^es6, 
IT.         ^d  that  question  is  yet  sybjudke  (x). 
,  The  inhabitants  of  a  parish  are  in  general  incompetent 

«  780  witnesses  to  discharge  the  parish  frcMn  the  *  burthen  of  re- 
CompetsB^  of  pairing  a  highway  {y) ;  and  it  is  said  toliave  been  held  by 
lohabitantf.  j^^  E^nycMi,  that  a  mere  bhabitant,  although  he  occupied 
no  land  within  the  parish,  was  incompetent  on  the  trial  of 
an  issue  on  a  plea  by  the  inhabitants,  that  one  Robinsoa 
was  bound  to  repair  the  road  in  question  ratiane  tenMra^ 
because  if  there  should  be  a  veidict  against  the  defen- 
dants the  witness  would  be  liable  to  the  payment  oS  the 
fine,  and  also  because  every  inhabitant  is  liable  to  do  sta- 
tiiteniuty  (z). 

On  an  issue  to  try  whether  the  inhabitants  of  the  cha- 
pelry  of  Milne  Row  bad  immemorially  repaired  the  chapel 
at  their  own  expense,  it  was  held  that  the  owner  of  aa  es- 
tate ^ithin  the  chapelry  was  an  incompetent  witness  to 
negative  the  liability,  although  the  tenement  was  then  in 
the  hands  of  a  tenant  under  a  lease  for  years,  many  of  which 
were  then  unexpired,  and  who  had  bee«  iptod  and  paid  rent 
for  the  same,  and  was  bound  to  pay  the  rates  without  de- 
ducti<m,»for  be  had  an  interest  in  removin^g;  from  the  estate 
a  permanent  burthen,  which  would  diminish  the  actual  va- 
lue ;  and  the  ca^e  was  distinguished  from  that  of  a  mere 

*  (x)  Upon  a  question  where  the  Court  of  King^s  Bench  entertains 

doubts,  it  would  be  presumptuous  to  obtrude  a  private  opinion ; 
thus  far  it  may  be  permitted  to  observe,  that  before  the  stat  54  Geo. 
Ill,  c.  170,  such  a  declaration  was  admissible,  on  the  ground  that 
the  declarant  was  aparfy  to  the  suitf  and  the  effect  of  that  statute 
seems  to  be  merely  that  of  conferring  competency,  notwithstanding 
tnteresf,  without  further  interfering  with  the  nUes  of  evidence  on 
the  particular  subject.  And  it  seems  to  be  going  a  ^At  length  to 
contend,  that,  because  a  party  may  be  a  witness  in  his  own  cause, 
notwithstanding  his  interest,  that  therefore  th^  adversary  shall  be 
deprived  of  the  benefit  of  his  declarations.  The  main  argument 
which  was  urged  against  the  reception  of  the  evidence,  viz.  that  it 
WM  not  die  best  evidence,  appears  to  be  a  very  fallaeious  one,  for 
the  whole  doctrine  of  recdvmg  admissions  of  parties  in  evidence  is 
built  on  the  ground  that  such  admissions  and  declarations  are  bet- 
ter evidence  of  the  truth  than  the  testimony  of  the  party  himself 
examined  upon  oath.  The  case  most  analogous  to  the  present  is 
that  of  a  plaintiff  in  an  action  against  the  hundred,  on  the  Stat  of 
Winton ;  he  is  a  competent  witness  notwithstandmg  his  interest, 
and  yet  his  declaration  would  surely  be  admissible  in  evidence  fyt^ 
the  hundred. 

fy)  4  Mod.  48,  49,  Sf  sv^a. 

(z)  JR.  V.  InhabitanU  of  WheaUm  Jigton^  Cor.  Ld.  KeMm,  Staf- 
ford Summer  Ass.  17d7,  cited  as  from  the  MSS.  of  SeijTWilliams, 
in  Chetwynd's  Bum's  J.  tit.  Evidence,  792.  S.  C.  not  S.  P.  2  Saund. 
159  fa}.    "* 
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occiii»er  who  has  bo  pennafient  interest  (a).    But  in  all       rMUt 
these  cases  the  siere  inhabituicy  of  the  party  is  not  snffi-        xw. 
cient  to  disqualify  him,  unless  he  would  be  individually  lia-  ,  ■ 

ble  to  a  portion  of  the  burtfaen^    Accordingly  in  a  settle-  Comp«tency  of 
ment-caso  *  it  was  held,  that  the  mert  liability  of  the  wit-  *«habitants. 
ness  to  be  rated  to  the  relief  of  the  poor  did  not  render  him     '^^^ 
incompetent  (6),  although  the  imme  of  the  witness  was 
omitted  out  of  the  rate  tor  the  express  purpose  of  using  hi3 
testimony  (c).    And  so  it  was  held  where  the  penalty  up-     •  • 
on  an  information  was  directed  to  be  given  to  the  poor  of 
the  parish  {d^.    So  the  court  refused  to  quash  a  convic- 
tion in  a  similar  case,  although  it  appeared  to  have  been 
obtained  on  the  oath  (^  an  inhabitant,  because  it  did  not 
appear  that  he  was  rated  (e)  (1). 

Jami  Interegt  :'-^A  party  to  the  transaction  out  of  which  Joint  ioterest 
the  action  arises,  and  possessing  a  community  of  interest  mauer  *''**^*^*" 
in  the  subject-matter,  is  nevertheless  competent,  unless  he 
be  either  a  partner,  or  be  immediately  responsible  over  for 

(a)  fihmks  v.  Mmuw^  1  B.  &  A  17.  2  Starkie's  C.  215. 

fb)  R.  T.  PhwMT,  4  T.  JL  17.    II  v.  South  Lynn,  5  T.  R.  664. 

(e)  See  JR.  v.  Miabitanta  of  Kinifordy  2  East,  559,  and  the  case 
cUed  by  Bullei;,  J.  4  T.  R.  20.  • 

(d)  4  T.  R.  20.«  2  ]ea8t,559. 

(€)  *[See  i  Chip.  Rep.  431.]  1  Sess.  Gas.  874,  cited  Say.  180.  A 
pariahioner  paying  rates  is  a  competent  witness  in  an  action  der 
fended  under  an  order  of  vestry,  which  directs  the  expenses  to  be 
paid  out  of  the  rates,  he  having  signified,  on  being  informed  that 
the  application  could  not  legally  be  made,  that  he  would  not  per- 
fionally  <?ontribute.     Yates  v.  Lance,  6  Esp.  C.  132. 


(1)  Inhabitants  of  towns,  parishes,  &c.  in  Massachusetts  are,  by 
ct.  1792,  c.  ^  made  competent  witnesses  in  suits  at  law  wherein 
the  towns,  &c.  are  a  part^  or  interested  :  And  so,  by  st.  1821,  c.  99, 
are  members  of  school  districts.  Inhabitants  of  counties  have  al- 
ways been  admitted  without  question. 

In  Connecticut,  New  Hampshire,  New  York  and  New  Jersey, 
the  courts  seem  to  have  adopted  a  eeneral  rule,  that  where  corpo- 
rations, or  qtuui  corporations,  whicn  coiiq[>rehend  the  divisions  of 
the  State,  such  as  counties,  towns,  parishes,  &c.  are  parties,  or  in- 
terested in  the  suit,  the  members  of  such  bodies  are  competent  wit- 
nesses. ComweU  v.  Mam,  1  Day,  35.  Swift's  Ev.  57. — EusHs  v. 
Parker,  1  N.  Hamp.  Rep.  273.  Canning  if  ux,  v,  Pinkham  fy  oL 
ibid.  dSS^Falh  if  al.  v.  BeUmav,  I  Johns.  486.  Bloodgood  v.  Over- 
Mters  of  Jamaica,  12  ib.  285 — SekiBnek  v.  Conhen,  1  Coxe's  Rep.  1^ 
BurUf^ton  v.  Fennimore,  ibid.  190.  Orange  v.  Springfidd,  1  South- 
ard's Rep.  166.  Semh.  that  this  was  also  ttie  law  of  Vermont,  even 
before  the  St.  of  Nov.  1816,  which  makes  inhabitants  of  counties^ 
towns,  &c.  competent  Pond  v.  iSSo^e,  1  Chip.  250.  Toum  ofAr- 
lington  V.  Hinds,  ibid.  431.] 
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PABT       the  whole  or  part  of  the  damages  in  case  the  plaintiff  re- 
IV.         cover,  or  unless  he  be  interested  in  the  record  (2). 
.........i...^      Formerly  the  distinction  between  an  interest  in  a  parti- 

Joint  interest  cvAdLTfact^  Of  question  abstractedly,  and  an  interest  in  *the 
in  the  tubject-  ^^y|^  of  the  particular  cause  then  pending,  was  not  suffi- 
mnttcr.  ciently  attended  to ;  witnesses  who  were 'interested  in  the 

transaction,  or  question  abstractedly,  but  who  had  no  inte- 
rest in  the  immediate  event  of  the  action,  were  held  to  be 

•  •      incompetent.     Thus  it  was  held,  that  the  master  of  a  ves* 

sel,  who  had  insured  goods  on  board,  was  not  competent 
for  the  plaintifT  in  an  action  by  the  owner  of  other  goods 
on  a  policy  effected  on  them  (/*)  ;  that  is,  he  was  held  to 

*  782  ^  incompetent  as  *  a  witness  tor  the  plaintiff,  because  he 

had  an  interest  in  the  question,  whether  an  insurance  on 
goods  could  under  the  circumstances  be  enforced,  although 
he  had  no  interest  in  the  particular  goods  insured  in  that 
action,  and  although  the  result  of  that  action  would  be  in 
point  of  law  perfectly  irrelevant  in  proceeding  to  recover 
on  his  own  insurance.  Such  a  decision  would  no  lon^r 
be  supported,  the  proper  test  of  ccnnpetency  being  the  m- 
terest  which  the  witness  has  in  the  immediate  event  of  the 
particular  suit,  or  in  the  record,  for  the  purposes  of  evi- 
dence (A),  and  any  collateral  or  incidental  connection  of 
the  witness  with  the  transaction,  alth<^glk  it  may  tend  to 
influence  or  prejudice  his  mind,  is  immaterial.  Conse- 
quently a  co-underwriter  is  a  competent  witness  for  the  de- 
fendant in  an  action  upon  the  policy  (t*).  So  one  mariner 
may  prove  wages  due  to  another  for  the  same  voyage,  in 
respect  of  which  he  himself  has  a  claim  (k)  (l).       * 

A  joint  purchaser  of  an  annuity  as  tenant  in  commoQ 
with  the  plaintiff,  is  competent  in  an  action  against  a  con- 

(f)  Rock  V.  Layton^  Fort.  346.  And  see  Skinner,  174,  where,  in 
an  action  brought  by  a  master  of  a  ship  against  custom-house  offi- 
cers for  refusing  to  clear  the  ship,  it  was  held  that  the  owner  of 
goods  on  board  was  not  competent. 

(h) '  Bent  v.  Baker,  3  T.  R.  27.    Bidout  v.  Johnson^  B.  N.  P.  283. 

(%)  Ibid.    [See  WaUaee  v.  Cfhild  ^  a/.  1  Dallas,  7.] 

(k)  Skinner,  174. 

(2)  In  a  penal  action  against  a  member  of  the  society  called  Shak- 
ers, another  member  is  a  competent  witness,  althou|rh  they  hold  all 
things  in  common,  and  have  a  partnership  interest  m  all  their  con- 
cerns, as  a  religious  society.     IreUs  v.  Lane,  8  Johns.  4^}   . 

(I)  [One  seaman  may,  by  the  maritime,  as  well  as  the  common 
law,  be  a  witness  for  another  in  any  suit  respecting  the  same  voy- 
age, although  interested  in  the  questiqpj  if  he  be  not  interested  in 
the  eient  of  the  suit.  Spurr  ^al.  v.  Pearsant  1  Mason's  Rep.  104. 
There  are,  however,  some  contrary  decisions  in  Peters'  Admiralty 
Decisions.  See  also  Hoyt  v.  WUdfirty  3  Johns.  518.  PwM  v.  7^ 
Betity,  2  Browne's  Rep.  350.] 
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veyancer  for  negligence  and  fraud  jn  the  negotiation  of  the       part 
annuity  (l).     So  it  seems  to  be  clear,  that  any  person  who         iv. 
has  received  any  distinct  injury  from  the  act  of  the  defen- 


dant complained  of  in  the  action,  is  a  competent  witness  to  Joint  intersst 
prove  the  plaintiff's  case,  since  the  recovery  by  the  plaii>-  "*  ***•  subject- 
tiff  would  not  tend  to  establish  his  Own  case.  ^^ 

So  one  who  has  purchased  a  share  in  the  plaintiff's  work, 
which  he  is  printing,  is  competent  to  prove  a  contract  by 
the  defendant,  to  insure  it  from  fire  (i»). 

*  One  of  three  joint  obligors  is  competent  to  prove  the  ex-  *  783 
ecutionof  the  bond,  although  he  is  interested  in  increasing 
the  number  of  obligors,  who  are  liable  to  contribute  to  the 
payment,  since  the  recovery  by  the  plaintiff  would  not  be 
evidence  to  show  his  obligation  (n)(l). 

So  it  has  been  seen,  that  a  co-contractor  is  a  competent 
witnessr  for  the  plaintiff,  even  on  issue  taken  on  a  plea 
in  abatement,  that  the  witness  ought  to  have  been  joined 
as  a  co-defendant  (o).  It  is  to  be  observed  that  in  the 
case  above  referred  to  the  witness  denied  that  he  was  a 
partner  (p)  at  all,  and  therefore  the  question  was  not  pre- 

(1}  Robey  v.  Howard,  a  Starkie*8  C.  555. 

fm)      awman  v.  GiUeU^  2  Taunt.  335*  Idoyd  v.  Archbowk,  ib.  324. 

.  (n)  Lockhart  v,  Graham,  1  Str.  35 ;  but  see  Brown  v.  Brown,  4 
Taunt  752.  See  tit.  Partners.  A  supercargo,* who  was  to  have 
had  a  share  «in  the  profits  of  an  adventure,  is  a  competent  witness 
for  the  owner  against  the  underwriter,  to  recover  the  invoice  pride 
of  the  goods,  no  insurance  having  been  made  on  the  profits.  Ro* 
hertson  v.  French,  4  Esp.  C.  246 ;  see  also  CkLrihwaithe  v.  Duckworth, 
12  East,  421 ;  Barton  v.  Hanson,  2  Taunt.  407. 

A  joint  maker  of  a  promissory  note  is  competent  to  prove  the 
signature  of  the  other  maker.     York  v.  Blott,  5  M.  &  S.  71.    See  . 
tit.  Parties. 

In  debt  against  the  heir  on  a  joint  obligation  by  the  executors 
and  /.  S.,  by  which  the^  bound  themselves  jointly  and  severally, 
/.  £i.  is  a  competent  witness  to  prove  the  execution  of  the  bond. 
Vin.  Ab.  Ev.  I.  20,  Tr.  per  pais,  334. 

But  one  of  two  parties  who  has  let  judgment  go  by  default  is  not, 
it  seems,  a  conipetent  witness  for  the  plaintiff.  Broion  v.  Brown, 
4  Taunt.  753.    Even  although  he  has  been  released  by  the  plaintiC  m 

Mani  v.  Mainwaring,  2  Moore,  9.  * 

(0)  Supra,  5.    And  Robinson  v.  Hudson,  4  M.  &  S.  475. 

{p)  Ib.  see  also  Birt  v.  Hood,  I  Esp.  C.  20,  where,  in  an  action 
for  goods  sold  and  delivered,  and'the  general  issue  pleaded,  a  wit- 
ness was  admitted  to  prove  that  the  credit  was  given  to  her  alone, 
and  she  was  admitted  d^  Eyre,  C.  J.  to  prove  this,  notvnthstanding 
a  st^gestion  by  the  plamtiff,  that  the  defendant  and  witness  were 
partners. 

(1)  [The  principal  obligor  in  a  bond  is  not  a  competemt  witness 
for  the  surety  in  an  action  against  him  on  the  bond — ^being  liable  to 
him  for  costs,  if  the  judgment  should  be  against  him.  Biddk  v. 
Moss,  7  Cranch,  206.] 
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PABT      cisely  apon  the  point  whether  ft  co-pttftoer  ftot  joiiied  is  a 

IV.         competent  witness  for  the  plaintiff,  bat  the  arguments  and 

.........^_  obserrations  of  the  Court  go  to  that  extent,  for  it  was  con- 

j«hit-iirterept  ndered  that  he  would  be  competent,  even  assoning  him  to 
in  the  fubject-  |^  a  partner,  since  in  that  case  he  would  be  altimately 
mattert  liable  for  one  moiety  of  Uie  plaintiff's  demand,  and  no  far- 

ther. But  where  the  witness  being  a  co-partner,  would  be 
liable,  not  only  to  a  moiety  of  the  debt,  bat  also  of  the 
costs,  in  case  the  plaintiff  recovered,  he  is  incompetent  to 
defeat  the  action  (q). 
*  784  In  an  action  of  covenant  against  Backhouse,  the  part^ 
owner  of  a  ship,  jointly  with  Foulston,  to  reimburse  *  the 
ship's  husband  for  sums  paid  for  insurance,  the  plaintiff 
having  brought  a  similar  action  against  Fouktme,  the 
plaintiff  adduced  evidence  to  show  that  Fouktone  ordered 
the  insurance,  and  that  the  defendant  approved  of  it ;  the 
Court  held  that  Fouktone  was  incompetent  to  prove  that 
the  defendant  never  knew  of  the  insurance,  because  on  the 
plaintiff  racovering  against  the  defendant,  Foolstone  would 
be  Kable  for  half  the  sum  recovored  (r).  Tlie  ground  of 
decision  there  was,  that  had  the  plaintiff  recovered,  the 
witness  wouM  have  been  Uable  to  half  the  damages.  This, 
however,  would  not,  it  seems,  have  been  the  consequence ; 
in  the  subsequent  case  of  fValUm  v.  ShtUey  (t),  it  was  ob- 
served by  Mr.  Justice  Buller,  that  the  witness  in  the  event 

ft 
a 

(q)  4  M.  &  S.  475.  And  see  Toiung  y.  Baimer,  1  Elsp.  G.  103, 
where,  in  an  action  against  a  part-owner  of  a  ship,  for  woii  done 
to  the  ship,  and  issue  taken  on  a  replication  to  a  plea  in  abatement^ 
that  the  defendant  had  undertaken  9MLy  to  pay,  Ld.  Ken  joo  held 
that  Why tock,  a  joint-owner,  was  not  a  competent  witness  to  prove 
'  that  he  gave  die  order,  because  he  would  be  liable  in  eontribution 
to  the  defendant  in  case  the  plaintiff  recovered.  As  a  partner,  how- 
ever, it  seems  that  h!b  stood  indifierent,  since,  according  to  the 
principle  laid  down  in  Hudsnn  v,  IMtnjon,  4  M.  &  8.  he  would  ul* 
timately  be  liable  to  his  own  share  only.  The  question  seems  to 
have  been  whether  he  would  not  by  his  testimony  get  rid  of  a  share 
of  the  costs.  The  Court  of  K.  B.  held  that  he  was  at  all  events 
rendered  competent  by  a  release. 
^  In  Qoodacrt  v.  Breome,  Peake's  C.  174,  the  plaintiff  having  proved 

the  sale  of  the  goods  to  the  defendant,  and  to  /.  S.  his  partner  in 
trade,  Ld.  Kenyon  held  that  7.  iS.  was  not  competent  to  defeat  the 
aetion,  by  evictence  that  the  goods  were  sold  to  himself^  and  that 
the  defendant  was  merelv  his  servant,^  since  he  would  bv  his  evi* 
dence  discharge  himself  mm  a  moiety  of  the  costs.  Soe  alio  Bsisr 
V.  SytdktU,  4  Camp.  37,  andtlt.  Pmtnen,  and  Vendor  and  Femiee. 
[See  Qardi'Mr  if  aL  v.  Leoaud,  2  Yeates,  185.  Pumtmee  v.  Dfy^ 
dtn^  3  Sers.  &  Rawle,  407.  Bopkint  v.  Smithy  11  Johns.  161. 
WUHi^ff  of.  V.  CMiMfuo,  1  Petenr  Rep.  901.  7^  SaU  v.  Penmoft, 
3  Desauss.  1.    KOe  v.  Grotom,  1  AfCord,  583.] 

(r)  French  v.  Backhinutf  5  Burr.  3797. 

r«)  1  T.  B.  396. 308. 
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of  a  recovery  by  the  plaintiff  would  have  been  liable  to  no       part 
part  of  the  damages.    Bat,  wherever  the  witness  has  a         ir. 
joint  interest  with  the  plaintiff  in  the  subject-matter  to  be  - 

recovered,  or  would  be  responsible  to  the  dej&ndant  *  for  «  7g5 
the  damages  recovered,  he  is  no  longer  compe  wt.  Accord-  juries  intereat 
ingly,  upon  an  information  in  the  Exchequer,  upon  a  sei-  ^  ^^  subject- 
sure  of  goods  by  a  custom-house  officer,  it  was  held  that  "^^^*'* 
another  officer  was  not  competent,  because  he  had  made 
an  agreement  with  the  former  that  they  should  share  in  all 
seizures,  although  he  conceived  that  the  agreement  was 
illegal,  and  did  not  expect  any  benefit  irom  the  seizure  in 
ciuestion  (q).    So  it  has  been  seen,  that  those  who  have  a 
joint  interest  in  the  subject-matter  of  the  sui^  such  as 
commoners,  in  a  question  as  to  a  right  of  common  (r),  or 
corporators,  who  possess  any  private  interest  in  the  event, 
are  incompetent  («). 

As  to  the  interest  of  landlords  and  tenants^  see  tit.\^ec^- 
ment{t), 

A  legatee  is  not  a  comi>etent  witness  to  support  a  will  (r) ;  Leg«ee. 
nor  is  he  a  competent  witness  for  the  executor  to  increase 
.  the  estate,  for  the  judgment  would  afterwards  be  evidence 
against  him  («)(!).    With  respect  to  the  competency  of  a 

(q)  JL  V.  Walker,  1  Ford,  MS.  145. 
(r)  Suproy  391. 
(b)  Supra,  426. 

{t)  A  tenant  is  a  competent  witness  for  tbe  plaintiff  in  an  action 
by  a  reyersioner,  for  an  injury  to  the  inheritance.  Doddington  v. 
J^idlf  0n,  3  B.  &  B.  357. 

In  an  action  by  a  lessor  against  a  lessee,  for  not  cultivating  land 
according  to  his  covenant,  a  sub-lessee  is  competent  to  prove  per- 
fbrmance.     Withaw  v.  Barnes,  1  Camp.  341. 

(v)  Hardr.  331.    2  Salk.  691. 

(u)  See  2  Btarkie's  O.  546.  A  residuary  legatee  is  not  a  compe- 
tent witness  for  the  executor,  although  he  has  released  the  debt, 
for  he  is  still  liable  for  the  costs  of  the  action.  Baker  v«  TyruiivUt, 
4  Camp,  27. 

( 1 )  [That  a  residuary  legatee  cannot  be  a  witness  for  the  executor, 
see  Austin  v.  Bradley,  2  Day,  466. 

But  a  residuary  legatee,  who  by  the  will  was  to  receive  a  certain 
proportion  of  the  value  of  land  devised  to  A.,  in  case  of  a  sale 
thereof  b^  A.  to  any  person  except  B.-^wb8  held  to  be  a  coqapetent 
witness  for  A.  in  an  action  between  him  and  a  person  claiming  pa- 
ramount to  the  devise.  Ckdbraith^B  Lessee  v.  Scott,  2,Dal]a8,  95.  So 
one  to  whom  a  legacy  had  been  bequeathed,  payable  out  of  real' 
estate,  was  held  to  be  competent  to  prove  that  a  deed  of  land,  made 
by  the  devisor,  had  been  fraudulently  obtained — the  will  bein^  pre- 
dicated on  the  suppontion  that  the  deed  was  valid.  ShuUx  v.  ImAh^ 
4  Yeates,  299. 

A  specific  legatee,  it  seems,  is  not  a  competent  witness  to  disprove 
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PABT       le^tee,  as  an  aUealing  witness  to  a  will,  see  tit.  WiU. 
lY.  l^artiet  (cr).-— Parfner^, — Policy  of  Insurance.     See  thoae 

.....—_—.  titles. 

Party.'  Prochdn  ami — A  father  or  guardian  who  supports  the 

ProcbeiD  •mi.   expense  of  m  action  by  his  infant  son,  for  an  assault,  is  not 
competent,  because  he  is  liable  to  costs  (y);  and  for  the 
same  reason,  any  other  who  sues  as  prochein  ami  is  incom* 
potent  (z)  (2). 
*  786      •*  Prosecutor.-^Supraj  p.  770. 
Sheriff.— See  tit.  Sheriff. 
Surety.  Surety. — Where  a  surety  would  be  immediately  liable  in 

case  of  a  decision  against  the  principal,  his  interest  is  ob- 
vious, an9  therefore  a  bail  is  incompetent  in  an  action 
against  hlb  principal  (a).     So  where  A.  gave  a  bond  to  in- 

(x)  Their  competency  will  be  separately  considered,  anee  it  dcr 
pends  upon  other  considerations  bc»ides  that  of  interesL 

(y)  Hopkins  ▼.  JVeoZ,  Rep.  Temp.  Hardw.  202.  2  Str.  1Q26. 
James  v.  Ha^eUd,  1  Str.  548.    1  Cox's  Cases  in  Chan.  286. 

(z)  Ibid.    CluUerhuck  v.  Lord  HunUngtowerf  1  Str.  506. 

(a)  See  Goes  v.  Traof,  P.  Wms.  268.    Supra,  tit.  Bail. 

the  claim  of  a  creditor  against  the  testator's  estate.  7kmpU*s 
E3P*or.y.  EUeWa  JBr'x.,  2  Munf.  4^  In  this  case,  however,  it  was 
not  shown  that  the  residuary  estate  was  sufficient  to  pay  the  debts  of 
the  testator — nor  that  the  executor  had  assented  to  the  legacy  and 
delivered  it  to  the  legatee — which  circumstances,  Mr.  Munfbrd 
supposes,  might  have  varied  the  case.  See  Munfoid's  Diffest,  283. 
But  in  Hedges  v.  Boyhy  2  Halsted's  Rep.  68,  legatees  of  specific 
moveable  property,  and  devisees  having  a  contingent  remainder  in  a 
part  of  the  reid  estate  under  a  will  containing  a  clause  **  that  in  case 
the  estate  should  not  be  sufficient  to  pay  their  legacies^  they  should 
receive  only  a  proportionate  part,"  were  held  by  the  Sup.  Court  of 
New  Jersey  to  be  incompetent  witnesses  for  the  executor  in  a  suit 
against  him  for  a  debt  of  the  testator,  although  the  executor  had 
paid  the  sf>ecific  legacy,  and  given  them  a  release.  In  the  case  of 
Lewry  v.  LUti^ohn,  1  Murphey,  406,  the  Sup.  Court  of  North  Caroli- 
na held  that  a  speeifie  legatee,  not  entitled  to  any  share  of  the  resi- 
duum, was  a  competent  witness  in  a  suit  by  the  executor  for  goods 
'  sold  and  delivered  by  the  testator,  unless  there  was  a  reasonable 

probability  that  the  specific  legacy  must  be  resorted  to  for  the  pay- 
ment of  debts ;  without  this  probability,  they  held  his  interest  to  be 
too  remote  to  afibct  his  competency.] 

(2)  [iSemi.  that  a  guardian  ad  Uten  is  a  competent  witness.  Lupion 
V.  X^j»lDn,2  Johns.  Ch.  Rep.  626. 

The  prochein  ami  of  an  infant  plaintiff  may  be  changed,  and  being 
thereby  released  from  responsibility  for  costs,  may  be  a  wimess  for 
the  infant.  Buries  v.  Shatn,  2  Bibb,  S41.  One  whose  name  is  used, 
without  his  consent  or  knowledge,  as  frochtin  amii  of  an  infant,  is 
not  thereby  disqualified  from  being  a  witness.  BurteeU  y.  Corhin. 
3  Randolph,  131.1 
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demnify  B.,  a  candidate,  against  the  expenses  of  an  elec-  fabx 
tion,  to  a  certain  extent,  and  C.  brought  an  Wtion  against  it. 
D.  for  money  expended  at  the  election  on  J9.'s  account,  it  •...•^«»».-^ 
was  held  that  A.  was  not  competent  to  defeat  the  action, 
b^  showing  that  the  defendant  was  an  agent  only ;  since, 
if  the  defence  failed,  the  defendant  would  recover  a^ai|ist 
the  candidate,  and  the  candidate  against  A. ;  and  it  was 
held  to  be  no  answer,  that  in  case  the  defendant  succeeded 
the  witness  would  still  be  liable  to  the  candidate,  because 
in  that  event  he  would  be  liable  for  a  portion  of  the  bill 
only,  and  not  for  the  costs  of  the  action  (6) :  but  the  co- 
obligor  of  a  bond  to  the  ordinary,  under  the  stat.  22  &  23 
Ch.  2,  is  competent  to  prove  a  tender  by  the  administra- 
tor, because  there  is  but  a  bare  possibility  that  an  action 
will  be  brought  against  the  witness,  and  therefore  the  case 
of  the  witness  differs  from  that  of  bail,  who  are  directly 
and  immediately  interested  (e). 

Trustee.'— K  mere  trustee  is  competent  without  a  release,  Trustee. 
and  it  is  no  objection  that  he  may  be  sued  as  an  executor 
de  B(miort{d){\). 

Vendor  and  Vendee. — ^The  vendor  of  an  estate  has  no  in-  Vendor. 
terest  in  the  title  of  the  vendee,  unless  he  covenanted  for 
or  warranted  the  title  (e). 

(h)  TrdawMy  v.  Tkwnas,  1  H.  B.  d03. 

(c)  Carter  v.  Peareey  1 T.  R.  163.    [See  aupra,  775,  note  (1).] 

(d)  HoU  V.  TyrreO,  1  Barnard.  13.  QoodtiOe  v.  Wdfwd,  Douj^. 
1^.  4  Burr.  0254.  1  P.  Wms.  287.  A  trustee  in  whom  a  power  is 
vested  to  nominate  to  an  endowed  school,  is  competent  to  support 
his  own  nominee.  WithneU  v.  Gartkant^  1  Esp.  C.  322.  An  as- 
mgnee  of  a  bankrupt  who  has  released  his  individual  claim  on  ^e 
bankrupt's  estate,  is  competent  to  prove  the  petitioning  creditor's 
debt,  in  an  action  by  a  judgment-creditor  of  the  bankrupt,  against 
the  sheriff  for  a  false  return.  Tondinson  v.  fFilkeSySl  B.  &  B.  397. 
So  an  executor,  though  he  has  duties  to  perform,  is  an  admissible 
witness.  Phiws  v.  Pitcher,  6  Taunt.  230 ;  GoodtUk  v.  Welfard, 
Doug.  139 ;  and  see  Lowe  v.  JoUiffe,  1  Bl.  Rep.  365. 

(e)  Bushy  v.  Greenslate,  1  Str.  445.    See  tit.  Vendor  and  Vendee, 

g^— ^  ■  ■  ■  I    ■■  ■        » 

(1)  [The  practice  of  the  English  court  of  chancery  to  admit  a 
trustee  as  a  witness  has  been  uniformly  adopted  in  the  courts  of  law 
of  Pennsylvania.  Drum  v.  Lessee  of  Simvson,  6  Binney,  481.  And 
a  trustee  is  competent  to  cive  evidence  or  misrepresentations  made 
to  him,  in  consequence  of  which  he  accepted  the  trust*  ifnd,  A 
mere  naked  trustee  is  a  competent  witness  in  a  controversy  in 
which  a  creditor  attempts  to  set  aside  the  deed  on  the  ground  of 
fraud.  Haroey  v.  ALexandeVy  1  Ranoolph,  319.  Where  a  trustee 
has  a  legal  interest  in  the  estate,  but  it  is  in  all  other  respects  nomi- 
nal, he  cannot  be  examined  at  law,  as  to  the  merits  or  design  of  the 
deed,  but  may  be  in  equity.  Hawkins  v.  Hawkins,,  3  Car.  Jjaw 
Repos.  367. 

See  Post  Vol.  III.  1690, 1701,  andnoeM.] 
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JUSTICES. 


PART  Justices. 

IV. 

-  In  aciioDs  against  justices  of  the  peace  and  peace  offi- 

cers (f)  may  be  considered — 

I.  The  Proofi  in  an  action  against  a  justice  <^  ike  peace, 
fyc. 
I.  Of  notice  of  action,  p.  792. 
3.  Of  the  commencement  of  the  action,  p.  796. 

3.  Of  the  cause  of  action,  within  the  county,  dcrC, 

p.  798. 

4.  Where  a  conviction  has  been  quashed,  p.  799. 
II.  Proofs  in  defence  by  justices^  p.  800. 

III.  By  constables^  fyc.  acting  under  a  warranty  p.  810. 

IV.  By  constables^  fyc,  acting  toithout  warrasUy  p.  819. 
Proof  of  no-         1.  Notice  of  action. — ^By  the  stat.  24  Greo.  II,  c.  44,  s. 
tice  of  action,  i^  hq  y^fii  ghall  be  sued  out  against,  nor  any  copy  of  any 

process  at  the  suit  of  a  subject,  shall  be  served  on  any 
justice  of  the  peace  for  any  thing  by  him  done  in  ikt  exe-. 
cution  of  kis  office  (f  ),  until  notice  in  writing  of  such  tn- 
tended  writ  or  process  {h)  shall  have  been  Mivered  (t)  to 
him,  or  left  at  the  usual  place  of  his  abode  by  the  at- 
tomey  (k)  or  agent  for  the  party  who  intends  to  sue,  or 
cause  the  same  to  be  sued  out  or  served,  at  least  one  calen- 
dar month  {Ji)  before  the  suing  out  or  serving  the  same ;  in 
which  notice  shall  be  clearly  and  explicitly  c<»itained  the 
cause  of  action  (m)  which  such  party  hath  or  claimeth  to 
have  against  such  justice  of  the  peace;  on  the  back  of 
*  793  *  which  notice,  shall  be  indorsed  the  name  of  such  attor- 
ney (n)  or  agent,  together  with  the  piace  of  his  abode  (1). 

(f)  For  actions  against  officers  of  Excise,  4^  see  the  title. 

(g)  Ai/rfl,  79a  (h)  Infra,  794.  (i)  trfra,  794. 
(k)  Infra,  794.  {I)  Infra,  79a  (m)  hfra,  796. 
(n)  Infra,  795. 

Swan,  12  East,  419— Mr.  Howe's  wiU  to  De  BemaUs  v.  Wond,  d 
Camp.  258 — ^Mr.  Hening's  ajipendix  to  his  late  valuable  edition  of 
Francis's  Maxuns  of  Equity — ^in  which  he  jnakes  very  respectful  re- 
ference, on  this  subject,  to  Tate's  Digest  of  the  Laws  of  Virginia ; 
titles,  hUertst — Executors  Sf  Mministrators,] 

(1)  [It  is  held  that  a  similar  statute  in  Pennsylvania,  passed 
March  21st,  1772,  should  be  liberally  construed,  for  the  protec- 
tion of  justices.  Mitchdl  v.  CowgiU,  4  Binney,  24.  And  a  justice 
who  becomes  liable  to  the  penalty  imposed  by  statute  for  marrying 
a  minor,  without  consent  of  parent  or  guardian,  is  entitled  to  notice. 
Ibid.  So  in  an  action  btfore  a  justice,  to  recover  the  penalty  impos- 
ed by  statute  for  taking  illegal  fees,  notice  is  necessary.  Prtor  v. 
Craig,  5  Serg.  ft  Rawle,  44.] 


PROOFS  AGAINST— NOTICE.  793 

Done  in  tfte  execniion  of  his  office, — ^The  object  of  the  Legis-  pikt 

lature  was  to  enable  the  magistrate  to  tender  amends  for  the  iv. 
wrong  done  f  the  statute  therefore  supposes  a  wrong  to 


have  been  doife  in  consequence  of  some  excess,  or  want  of  Proof ofnotice, 
authority,  for  where  the  justice  has  not  exceeded  his  an-  ^*^®»*  nccaaw- 
thority  the  enactment  is  useless.    Hence,  if  the  subject*  '^' 
matter  be  within  the  jurisdiction  of  the  magistrate,  and  he 
intend  to  act  as  a  magistrate  at  the  time,  he  is  within  the 
protection  of  this  statute,  although  he  acts  erroneously  (o). 
The  statute  applies,  unless  the«act  be  wholly  aUene  to  the  . 
jurisdiction,  and  done  diverso  ijUuitu  (p). 

And  where  the  subject-matter  is  within  the  jurisdiction 
of  the  magistrate,  it  will  be  presumed  that  he  acted  as  a 
justice  (9) ;  and  therefore,  where  one  who  was  lord  of  a 
manor,  and  also  a  justice  of  the  peace,  seized  a  gun  in  the 
house  of  an  unqualified  person,  it  was  presumed  that  he 
acted  as  a  justice,  and  notice  was  held  to  be  necessary  (r). 

*  Where  an  action  was  brought  to  recover  a  penalty  for  *  794 
acting  as  a  magistrate  without  a  qualification  (a),  it  was 
held  that  the  defendant  was  not  entitled  to  notice,  the  ques- 
tion being  whether  he  was  a  magistrate  at  all  (t). 

(0)  See  WeUer  v.  3\>X;e,  9  East,  364.  A  constable  is  protected  in 
those  cases  only  where  be  acts  in  obedience  to  the  warrant,  but  a 
magistrate  in  all  cases  where  he  acts  by  virtue  of  his  office.  Man^ 
V.  Leack,  3  Burr.  1742 ;  PresHdge  v.  Woodman^  1  B.  ^  G.  13.  Where 
the  magistrate  had  jurisdiction  overthe  offence,  he  was  held  to  be 
protected,  although  the  place  where  the  offence  was  committed 
was  beyond  the  limits  of  his  jurisdiction.    PresHdge  v.  f^oodnHMf 

1  B.  &  C.  12 ;  see  Gaby  v.  The  WUts.  and  Berks.  Canal  Co. ;  3  M. 
&  S.  580. 

(v)  Per  Ld.  Ellcnborough,  9  East,  365,  &  P.  C.  Briggs  v.  Evelyn, 

2  H.  B.  115.  And  therefore,  if  a  single  magistrate  commit  the  mo- 
ther of  a  bastard  for  not  filiating  a  child,  although  jurisdiction  by 
the  Stat.  18  Eliz.  c.  3,  s.  2,  is  given  to  two  magistrates,  acting  joint- 
ly, and  not  to  a  single  one,  he  is  within  the  protection  of  the  statute. 
ff^elkr  V.  Toke,  9  East,  ^.  [S.  P.  Jones  v.  Hughes,  5  Serg.  ^ 
Rawle,  302:]  So  where  by  a  local  act  of  Parliament  notice  was 
required  of  any  action  for  any  thing  done  in  pursuance  of  the  act,  it 
was  held  that  a  magistrate  was  entitled  to  notice  who  had  acted 
under  colour  of  the  act,  although  he  had  exceeded  his  jurisdiction. 
Graves  v.  Arnold,  3  Camp.  242.    And  see  SUks  v.  Cor,Vi^ugh,  111. 

S8ee  also  S.  P.  ButUr  v.  Potter,  17  Johns.  145.    Jones  v.  Hughes, 
\  Serg.  &  Rawle,  301.] 

(q)  a  H.  B.  114. 

(r)  Brtgfs  T.  Evelyn,  2  H*  B.  114.  The  stat.  5  Ann.  c  14,  em-* 
powers  a  justice  to  seize  an  engine  for  the  destruction  of  game  in 
the  hands  of  an  unqualified  person. 

(s)  Under  the  stat.  18  Geo.  II,  c.^. 

(t)  Per  Wood,  B.  fFright  y.  Union,  1  Holt's  C.  438. 
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r  ABT       nor  up<Mi  a  policy  of  insunmce  (&) ;  nor  upon  an  4igree» 
nr.         ment  for  retaining  tithes,  no  day  having  been  fixed  for  the 
payment  (c). 


*  790      *  Notwithstanding  the  above  general  rules,  it  seems  in 

*  791  principle  (<f),  that  if  by  the  tart  of  the  defenduit,  *  or  his 

for  allowing  interest  was  extended  to  all  liauidated  suras,  atthough 
the  balance  there  arose  on  an  account  statea  for  goods  sold  and  de- 
liyered.  And  in  Penhorn  v.  TWJfctngton,  3  Camp.  468,  Ld.  Ellen- 
boroueh  held  that  where  money  due  on  a  balance  of  account  was 
awar<wd  to  be  paid  on  a  particular  time  and  place,  interest  ran  af- 
ter a  demand  duly  made.  See  also  Marquis  i^fAnjf^esta  t.  Ckafty^ 
per  Abbott,  J.  Dorchester  Spring  Ass.  1818.  Manning's  Index, 
185.  And  see  1  East,  400.  1  M.  &S.  17a  Vin.  Ab.  tit.  AbUratum^ 
C.2. 

(b)  KingHon  ▼.  Mackintosh^  I  Camp.  518.  And  per  Le  Blanc,  /• 
in  De  BtmaUs  v.  Fuller,  2  Camp.  427.  And  per  Ld.  EUenborough, 
in  De  HavUland  v.  Bowerbank,  1  Camp.  50. 

(e)  Shijfdey  v.  Hammond^  5  Esp.  C.  114  ;  but  it  was  said  that  it 
would  have  been  otherwise  had  a  day  been  appointed  for  payment. 

(d)  The  above  general  rules  which  have  been  laid  down  on  the 
subject  of  interest,  are  professedly  founded  upon  considerations  of 
practical  convenience  and  usage,  rather  than  upon  any  settled  and 
general  principle.  Hence,  as  might  be  expected,  the  decisions  up- 
on this  subject  exhibit  great  inconsisiency,  notwithstanding  the  m- 
forts  made  by  the  Courts  to  reconcile  them.  The  making  the  title 
to  interest  depend  upon  a  contract,  express  or  implied,  has  been 
productive  of  considerable  difficulty,  for,  upon  principle,  the  right 
to  interest  does  not  properly  originate  inunediately  in  contract,  but 
is  rather  a  consequence  of  a  tort,  or  breach  of  another  contraet, 
which  creates  a  right  to  compensation  for  the  loss  of  interest,  as  in 
the  case  of  any  other  consequential  damage. 
<  In  this  view  of  the  subject,  arguments  derived  from  practice  and 

usage  can  have  little  weight ;  for  although  such  considerations  may 
tend  strongly  to  show  what  the  intention  and  understanding  of  the 
parties  was  in  a  matter  of  contract,  yet  a  custom  or  understanding 
that  a  plaintiff  shall  not  recover  damages  for  a  loss  which  he  has 
sustained  from  the  wrongful  act  of  another,  will  not  stand  the  test 
of  legal  criticism. 

One  who  sells  an  estate,  or  large  quantity  of  goods,  bargains  to 
be  paid  on  a  particular  day,  because  ne  knows  that  he  has  contract- 
ed to  make  payments  on  that  day ;  the  vendee  refuses  to  pay  him 
on  that  day  per  quod  the  vendor  is  obliged  to  borrow  money  to  pay 
his  own  debts,  and  pay  interest  for  the  money  so  borrowed ;  is  not 
a  party  so  circumstanced  entitled  to  damages  for  the  special  loss, 
occasioned  by  a  wilful  violation  of  a  promise  made  upon  a  good 
consideration  ?  Is  it  any  answer  to  say  that  he  did  not  contract  for 
interest  or  for  payment  in  a  negotiable  security  on  that  day  ?  He 
did  not  contract  for  interest,  or  for  a  security,  because  a  suspension 
of  payment  in  consequence  of  it  would  have  defeated  his  intention  ; 
he  contracted  according  to  his  exigencies  for  actual  payment. 
With  respect  to  the  practice  of  the  Courts,  on  which  great  stress 
has  been  laid,  there  are  cases  directly  to  the  contrary.  See  Blaneu 
V.  Htndrick,  3  Wils.  205.    2  Bl.  Rep.  761 ;  et  s%ipra,  788,  9. 

But  if  in  point  of  law  a  party  so  situated  would  be  entitled  to 
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breach  of  contract,  the  plaintiff  has  been  deprived  of  the       part 
use  of  his  money,  he  may,  if  he  allege  the  loss  specially,         iv. 
recover  the  amount  in  damages.    In  an  action  (e)  on  an 


agreement  for  the  sale  of  an  estate,  to  recover  the  deposit,  in  actions  of 
the  plaintiff  declared  specially,  and  alleged,  by  way  of  spe-  ^'^ 
cial  damage,  that  by  reason  that  a  good  title  could  not  be 
made,  be  had  lost  and  been  deprived  of  the  benefit  of  the 
money  deposited  ;  and  Lord  Ellenborough  held,  that  the 

Elaintiff  was  entitled  to  recover  interest  as  special  damage ; 
e  had  averred,  that  by  the  defendant's  breach  of  contract 
be  *had  lost  the  use  of  his  money,  and  bavins  proved  the  *  792 
avennent,  there  was  no  reason  why  the  loss  should  not  be 
compensated  (1). 

recover,  the  question  arises  whether  he  must  declare  specially,  al- 
leging the  damage  resulting  from  the  breach  of  contract. 

The  first  point  seems  to  be,  whether  the  loss  of  interest  is  not  a 
damage  for  which  the  defendant  ought  to  make  compensation.  If 
A,  wrongfiilly  intercepts  the  money  of  B.,  or,  in  violation  of  an 

Xement,  refiiees  to  pay  over  money  to  him  on  a  particular  day, 
;h  he  had  promised  on  ^a  good  consideration  to  do,  although 
there  is  no  contract  for  interest  in  either  case,  yet  there  is  a  dam« 
age ;  and  as  this  damage  necessarily  results  from  the  defendant's 
wrong,  the  plaintiff,  in  natural  justice,  as  well  as  upon  the  plainest 
principles  of  law,  is  mititled  to  recover  a  compensation  in  damages, 
if  he  were  to  declare  specially,  the  conclusion  that  he  would  be 
entitled  to  recover  seems  in  principle  to  be  inevitable;  and  if  in 
such  a  case  he  could  not,  for  technical  reasons,  recover  on  the  com- 
mon counts,  the  same  formal  objection  would  equally  apply  where 
the  plaintiff  is  entitled  to  recover  interest  in  respect  of  nn^express  or 
impUed  agreement 

There  seems  to  be  no  impropriety  in  allowing  the  plaintiff  to  re- 
cover such  damages  under  the  general  breach  and  aUegation  of 
damage  in  indebuahu  ossumpsiL    The  refiisal  to  pay  the  money  is 
aUeged  to  be  the  damage  of  the  plaintiff^  and  the  amount  of  the 
interest  is  but  the  naturid  and  legal  measure  of  that  damage.    See 
Trelaumey  v.  Thomas^  1  H.  B.  303,  and  the  other  cases  above  cited. 
In  the  case  o£  Marshal  v.  Poole,  13  East,  96,  the  Court  answered 
the  formal  objection  by  saying,  that  the  interest,  subsequent  to  the 
day  appointed  for  payment,  might  be  considered  nspart  of  the  price 
of  the  goods ;  upon  the  same  principle,  on  an  agreement  to  repay 
money  on  a  day  certain,  the  interest  may  be  considered  to  be  part 
of  the  price,  or  remuneration  for  the  loan ;  see,  however,  Walker  v. 
CofMtoM6, 1  B.  &  P.  306,  where  the  Court,  on  the  authority  of  ^Afo- 
seav.  Jlfao/ar{ane,2Burr.  1005,  were  of  opinion,  that  in  an  action  for 
money  had  and  received  no  more  than  the  net  sum,  without  inte- 
rest, could  be  recovered ;  and  see  Tappenden  v.  RandaiL  2  B.  &  P. 
472. 

* 

(e)  De  Bemaks  v.  Woody  3  Camp.  358. 


(1^  [On  the  subject  of  ItUeresty  which  seems  hardly  to  relate  to 
the  aoctrine  of  Evidencey  see  cases,  English  and  Anftrican,  collect- 
ed and  arranged  in  Mr.  Day's  notes  to  Jtkins  ^  al.  v.  Wheeler  Sf  a/., 
2  N.  R.  205 ;  Shipley  v.  Hammond^  5  Esp.  C.  114 ;  and  Gordon  v. 
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TInM  of  Um 
notice. 

Commence* 
ment  of  the 
action. 


PART  Jit  leoit  one  calendar  month  before  the  $mmg  omt  or  Mermng 

IV.  the  same. — ^For  this  purpose,  and  also  to  show  thai  thebao- 
.......^  tion  was  commenced  within  six  calendar  months,  the  plain- 
tiff must  prove  the  commencement  of  the  action  (A) ;  the 
day  on  which  notice  is  served  is  to  be  included  (t). 

2.  The  commencement  of  the  action  teithin  nx  month.  By 
sec.  8,  of  the  same  stat.  no  action  shall  be  brought  against 
any  justice  of  the  peace  for  any  thing  done  in  the  execu- 
tion of  his  office,  or  against  any  constable,  headborougb* 
or  other  officer  or  person  actilig  as  aforesaid  (j)y  vajfSBB 
commenced  within  six  calendar  months  after  the  act  com- 
mitted. This  must  be  proved  as  usual  by  the  production 
of  the  writ,  or  an  examined  copy  of  the  return  (i). 

The  suing  out  the  common  process  of  a  bill  of  Middiesex, 
latitat y  or  capias  quare  dausumfregity  is  considered  the  com- 
mencement of  the  action  (/).  But  the  true  time  of  suing 
out  the  writ  may  be  proved  in  opposition  to  the  fet^e,  as 
where  it  is  sued  out  in  vacation,  and  bears  date  as  of  the 
797  preceding  term  (m).  The  *  memorandum  upon  the  reeord, 
where  the  proceeding  is  by  bill,  mav  also  show  the  com- 
mencement of  the  action  within  time  (n). 

(h)  SuprOf  657.  679 ;  and  see  tit.  Time. 

(i)  CaaUe  v.  BurdiUy  3  T.  R.  628.    See  tit.  Hundred^  and  Time, 

(i)  Infra,  819.  Smith  v.  WUuhirt,  2  B.  &  CL  619 ;  ih/ra,  81& 

(k)  Supra,  637.     Hundred.— Time. 

(I)  Willes,  257 ;  2  Bl.  Rep.  925 ;  2  Burr.  f^.  So  a  latUat  is  a 
good  com  iiiei]  cement  of  a  penal  action.  Bridgm  q.  t  v.  Knapton,  ibid, 
notwithstanding  doubts  to  the  contrary.  CuUiford  v.  JBlandfardf 
4  Mod.  129. 

(m)  Jdinson  v.  SmiOi,  2  Burr.  96(K  . 

(n)  See  tit.  7%me,  and  supra,  637,  and  tit.  Hundred.  Although 
the  commencement  of  an  action  capnot  be -legally  proved  except  by 
the  production  of  the  writ,  &c.  (per  Le  Blanc,  J.  in  Mathews  v.  Hatga, 
4  Esp.  C.  100 ;)  yet  as  against  a  plaintiff,  proof  of  the  delivery  of  a 
declaration  by  him,  at  a  particular  time,  will  be  evidence  that  the 
action  existed  at  that  time.    (Maihtws  v.  Haigh,  4  Esp.  C.  100, 

Esr  Le  Blanc,  J.';  and  Harris  v.  Orme,  2  Camp.  497,  in  the  note.) 
ut  setnhle,  this  would  not  be  sufficient  evidence  in  an  action  against 
a  magistrate,  for  the  delivery  of  a  declaration  is  the  plaintiff's  own 
act  and  although  it  might  operate  as  an  admission  against  himseliv 
would  scarcely  be  binding  on  a  defendant ;  but  see  2  Phillipp8,346. 

'     '    '■'  9    --■"■■  'I  '  ■ 

the  back  of  it,  that  he  resided  at  W — and  it  was  held  not  to  be  suf- 
ficient. Stocum  V.  Perkins,  3  Serg.  &  Rawle,  295.  A  notice  direct- 
ed to  the  defendant,  and  signed  by  the  plaintiff,  and  indorsed  thus — 
"  Notice  to  J.  S.  Esq.  Henry  Read,  livmg  in  Poplar  lane,  between 
3d  &  4tb  Streets'* — ^was  held  to  be  detective,  in  not  stating  that 
Read  was  the  plaintiff^s  agent,  and  in  not  containing  any  thing  from 
which  it  might  be  inferred  that  he  was  hia  asent  with  authority  to 
leceive  a  tender  of  amends.    Laise  v.  ShmiSf  wu  sop.] 
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The  plaintiff  must  not  only  show  that  he  sOed  out  a  writ       part 
within  the  time,  but  also  mat  he  proceeded  upon  that         iv. 
writ.  _...... 


In  Weston  v.  Foumier  the  notice  of  action  was  served  on  Commence- 
the  lOth  of  March  1809,  a  writ  of  latitat  was  sued  on  the  ment  of  action, 
20th  of  May  following,  an  alias  writ  was  sued  out  February 
6th  1810,  and  the  memorandum  of  the  record  was  of  Hilary 
1810.  It  was  objected,  that,  the  first  writ  had  not  been 
served,  and  that  as  it  had  not  been  returned,  the  alias  writ, 
which  was  after  the  memorandum  on  the  record,  could  not 
be  connected  with  it  in  continuance ;  and  the  Court  held 
that  the  plaintiff  had  been  properly  nonsuited  upon  this 
objection  (o)  ;  for  there  was  no  service  of  the  first  writ,  and 
it  was  not  returned  (p). 

Where  several  writs  are  sued  out,  it  is  necessary  to 
*  show  that  the  first  has  been  returned  (q) ;  but  where  one  *  798 
only  has  been  sued  out  it  is  sufficient  to  prove  it  without 
proving  the  return,   provided  the  plaintiff  has  declared 
within  a  year  afterwards  (r).  •  . 

3.  Where  the  cause  of  action  is  a  continuing  one,  by  im*  Caum  of 
prisonment,  it  is  suflicient  to  show  that  the  action  was  ^^^*^°* 
commenced  within  six  months  of  the  end  of  such  imprison- 
ment (9).  But  if  the  plaintiff  gives  notice  pending  the  im- 
prisonment, he  is  bound  to  proceed  within  six  months  of 
the  notice,  for  as  to  any  subsequent  cause  of  action  there 
is  no  notice  {t). 

The  cause  of  action  must  be  proved,  to  have  arisen  with- 
in the  county  (u).     The  trespass,  or  other  cause  of  ac^n, 

(0)  14  East,  491.  Note,  the  ioiprisonment  contiDued  till  July  ^  but 
it  was  held  that  the  plaintiff  was  bound  to  proceed  within  six 
months  after  notice;  vide  infra,  798.  See  Harris  v.  Wooljord^ 
6  T.  R.  617  ;■— and  Stanway  v.  Perry,  2  B.  &  P.  157 ;  and  tit.  Time 
&  Limitations.  * 

(p)  Bayley,  J.  observed,  that  the  suing  out  of  the  second  writ  was 
at  least  prima  facie  evidence,  to  show  that  the  Jirst  bad  not  been 
served.    14  East,  493. 

(q)  Parsons  v.  King,  7  T.  R.  6.  Harris  v.  Woolford,  6  T.  R.  617. 
Slanwayv.  Perry,  2  B.  &  P.  157.  Smith  v.  Bower,  3  T.  R.  662.  See 
tit.  lAmiiaHons.-^Time. 

(r)  Parsons  v.  King,  7  T.  R.  6. 

(*)  Massey  v.  Johnson,  12  East,  67.  PickersgiU  v.  Palmer,  B.  N.  P. 
24 ;  for  the  whole  is  one  entire  trespass. 

(t)  Weston  Vfc  Foumier,  14  East,  491.  Trespass  or  trover  for  seiz- 
ing goods  must  be  brouirht  within  the  tune  limited  from  the  origi- 
nal seizure.  Godin  v.  Ferris,  2  H.  B.  14 ;  Saunders  v.  Saunders^ 
2  East,  254;  P.  C.  Smiih  v.  ffOtshire;  2B.  &  B.  662.  So  in  the  case 
of  a  custom-house  officer,  even  although  a  suit  for  condemnation 
be  pending  in  the  Exchequer.    Godin  v.  Ferris,  2  H.  B.  14. 

(u)  21  Jac.  J,  c.  12,  s.  5. 
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PART       is  to  be  established  By  proving  the  authority  of  the  magis- 
iT.         trate  given  to  the  bailiff  or  constable,  either  by  evidence 
•— — ~.  of  an  oral  or  written  direction  ;  by  the  production  and 
proof  of  the  warrant,  if  it  be  in  the  plaintiff's  power,  or  if 
not,  by  serving  the  person  in  possession  of  it  with  a  mbpcena 
duces  tecumy  to  produce  it,  or  giving  notice  to  the  defendant 
to  produce  it,  and  by  giving  parol  evidence  of  it  after 
,    proof  that  it  is  in  his  possession,  and  his  omission  to  pro- 
duce it. 

In  actions  against  a  constable  who  has  acted  in  obedience 
to  the  warrant  of  a  magistrate,  if  his  neglect  or  refusal  to 
produce  the  warrant,  and  grant  a  copy  of  it,  be  relied  upon, 
the  plaintiff  must  prove  a  demand  of  the  warrant  (jt). 
^799  s  *  By  the  Stat.  43  Geo.  III.  c.  141,  in  all  actims  brought 
In  case  of  against  any  justice  of  the  peace  on  account  of  any  con- 
qSalhed?"  viction  made  by  virtue  oi  any  act  of  Parliament,  or  by 
reason  of  any  thing  done  or  commanded  to  be  done  by 
such  justice  for  the  levying  of  any  penalty,  apprehending 
ai^r  party,  or  for  or  about  the  carrying  such  conviction  into 
efiect,  in  case  such  conviction  shall  have  been  quashed,  the 
plaintiff  in  such  action,  besides  the  value  and  amount  of 
the  penalty,  which  may  have  been  levied  upon  the  plain- 
tiffin  case  any  levy  thereof  shall  have  been  made,  shsdl  not 
be  entitled  to  recover  any  greater  damages  than  the  sum 
of  two-pence,  nor  any  costs  of  suit,  unless  it  shall  be  ex- 
pressly alleged  in  the  declaration  in  the  action  (which  shall 
be  in  an  action  upon  the  case  only),  that  such  acts  were 
d(M|e  malicioudyy  and  without  any  reasonable  or  prohaJble 

^This  statute  applies  to  those  cases  only  where  a  convic- 
tion has  been  quashed  {y).  To  entitle  himself  to  ereater 
damages  than  two-pence,  the  plaintiff  must  prone  that  the 
act  of  the  magistrate  was  malicious,  and  witnout  reasona- 
ble or  probable  cause.  The  question  in  such  a  case  is  not 
whether  there  was  reasonable  or  probable  cause  in  fact,  but 
whether  it  appeared  to  the  fmgistrate  that  there  was  such 

(x)  Fid.  »n/ra,  810,  n. 

(y)  Massty  v.  Johnson^  12  East,  67 ;  where,  id  an  action  of  fre*- 
pass  it  appeared  to  be  doubtful  whether  there  had  been  a  convietio& 
or  not,  the  Court  would  not,  on  motion  to  set  aside  the  nonsuit  qf 
the  plaintiff  (on  the  ground  that  the  action  ought  to  have  been  laid 
incase),  listen  to  an  affidavit  that  there  had,  in  fact,  been  a  con- 
viction, but  granted  a  new  trial.  See  also  Gray  v.  CooibMm,  16 
East,  15.  After  the  conviction  has  been  quashed  the  action  must 
be  in  case,  and  not  in  trespass ;  but  the  general  rule  (which  fltill 
governs  cases  which  are  not  within  the  statute)  is,  that  an  acdon 
for  a  commitment  under  a  warrant  must  be  in  trespass,  and  not  in 
case.    Morgan  v.  Hughes,  2  T.  R.  225. 
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cause,  for  it  does  not  follow  that  he  acted  maliciously^  al-       part 
though  there  was  no  reasonable  or  probable  cause  in  fact.         ir. 
For  this  purpose,   *what  passed  before   the  magistrate  ...i— .._» 
relating  to  the  conviction  is  proper  and  necessary  evi-  *  300 
dence  {z). 

II.  By  the  st.  21  Jac.  I.  c.  12,  s.  5,  if  any  action  shall  Proofs  by 
be  brought  against  any  justice  of  the  peace,  mayor  or  bailiflf  ll^'fe^ce/^ 
of  a  city  or  town  corporate,  headborough,  portreeve,  con- 
stable, tithing-man,  churchwarden,  or  overseer  of  the  poor, 
and  their  deputies,  or  any  other  who  by  their  aid,  or  by 
their  commandment,  shall  do  any  thing  concerning  their 
office,  concerning  any  thing  by  them  done  by  virtue  of  their 
office,  such  action  must  be  laid  within  the  county  where 
the  trespass  was  committed.  The  defendant  *  may  plead 
the  general  issue,  and  give  the  special  matter  in  evi- 
dence (a). 

It  seems  to  be  a  settled  rule,  that  a  conviction  still  sub- 
sisting, and  valid  upon  the  face  of  it,  on  a  wbject  within, 
the  jurisdiction  of  the  defendant  as  a  magistrine,  is  a  legal 
bar  to  an  action  for  anything  done  under  suah  a  convic- 
tion {by  The  principles  on  which  this  position  rests  have 
already  been  considered  (c). 

*  It  is  otherwise  where  the  subject-^matter  is  not  within  *  801 
the  jurisdiction  of  the  magistrate  (cQ,*  or  where  it  appears 

(z)  Bvrley  v.  BeUiune^  5  Taunt.  583.    [1  Marsh.  220.  S.  C] 

fa)  If  the  defendant  obtain  a  verdict^or  the  plaiutifT  become  non- 
suited, or  suffer  any  discontinuance,  the  defenaant,  by  the  same  sti^ 
tute,  is  entitled  to  double  costs,  on  a  certificate  from  the  Judge  that 
he  was  such  officer  at  the  time  of  the  trespass,  and  acting  in  the 
execution  of  his  office.  The  certificate  may  be  granted  after  the 
Uial.    Harper  v.  Carr,  7  T.  R.  449. 

{h)  Vide  fuproj  Vol.  I,  p.  225.  SHckland  v.  Ward,  ibid.  Gray  v. 
Cooksorij  ibid.  And  16  East,  21.  [Mather  v.  Hood,  8  Johns.  44.]  . 
Where  an  order  for  wages  aUeges  that  it  was  made  on  a  hearing, 
and  upon  examination  on  oath,  a  plaintiff  in  replevin  cannot,  m 
his  plea  to  a  cognizance  founded  op  the  order,  aver  that  the  ser- 
vant did  not  duly  make  oath.     Wilson  v.  WtUer,  1  B.  &  B.  57. 

(t)  Saproy  Vol.  I,  p.  225.  7  T.  R.  631.  Maasey  v.  Johneon,  12 
East,  81.  16  East,  21.  What  Judges  of  the  particular  n|atter  have 
adjudged  is  not  traversable,  per  Iu>lt,  C.  J.  ChroenveU  v.  Bunvdl, 
1  salk.  396.  And  if  a  Justice  of  the  peace  record  that  upon  his  view 
as  a  fact  which  is  no  tact,  he  cannot  be  drawn  in  question,  either 
t>y  action  or  indictment.  12  Co.  23.  27  Ass.  19.  1  Salk.  397.  But 
if  a  constable  commit  a  man  ibr  a  breach  of  the  peace  in  his  pre- 
sence, the  fact  is  traversable,  for  he  has  no  judicial  authority ;  he 
does  not  commit  fbr  punishment,  but  for  sale  custody.  So  leather 
searchers,  under  an  act  of  Parliament  authorizing  them  to  seize 
leather  insufficiently  dried,  are  liable  in  trespass  for  seizing  leather 
which  turns  out  to  be  sufficiently  dried.  Jrame  v.  Farlat  ft  ofkers, 
6.T.R.443. 

{d)  Terry  v.  HunHngUm^  Hardr.  480. 
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PABT       from  the  convictioQ  itself  that  he  has  been  guilty  of  ao  ex- 
IV.         cess  of  junsdiction  (e)    As  where  the  defendant  gave  in 
evidence  four  separate  convictions  of  the  plaintiff  for  sell- 


Defence  bj  a    ing  bread  on  the  same  Sunday  (/).    For  the  Court  were  of 

Jotticeunder a  opinion  that  no  more  than  one  penalty  could  be  incurred 

coDvic  00.,       g^^  gelling  bread  on  the  same  Sunday,  and  therefore  that 

the  levying  under  the  last  three  convictions  waa.  illegal  (g). 

In  such  a  case  it  is  not  essential  for  the  plaintiff  to  prove 

that  the  conviction  has  been  quashed,  for  it  is  wholly 

void  (A^.     So  where  the  defendant,  being  a  justice  of  the 

peace  naving  convicted  the  plaintiff  of  destroying  game, 

committed  him  to  prison  without  first  endeavouring  to  levy 

the  penalty,  the  plaintiff  having  effects  on  which  a  distress 

mignt  have  been  levied  (t). 

it  seems  to  be  perfectly  well  settled,  that  if  the  oiagis-» 
trate  have  general  jurisdiction  over  the  subject-mattes» 
*  802  *  evidence  is  inadmissible  to  show  that  he  came  to  an  erro- 
neous concIi|pon  in  the  particular  case  (A),  for  that  is  pro- 
perly the  subject  of  an  appeal. 

And  it  ia  not,  it  seems,  ccmipetent  to  the  plaintiff  to 
show  that  in  point  of  fact  thejustice  had  no  jurisdiction  in 
the  particular  case(Q(l).      Where  the  question  of  juris- 

(e)  'Whwe  Justices  decide  on  a  matter  not  within  their  jurisdic- 
tion they  are  liable  in  an  action.  Per  Hale,  C.  B.  Terry  y.  Huntington^ 

\  Hardr.  480.    And  special  jurisdictions  may  be  circumscribed,  1st, 

as  to  place  ;  2ndly,  persons ;  3dly,  subject-matter.  Ibid.  And  if 
they  give  judgment  on  matters  arising  in  another  place,  or  in  any 
matter  beyond  their  jurisdiction,  all  is  void,  as  coram  non  Judiee, 
Ibid.  See  Cowp.  640.  d  East,  404.  Baldwin  ▼.  BUtckmmrt^  1 
Burr.  595.    2  Bl.  K.  1146. 

A  commitment  of  a  former  overseer  until  he  shaU  have  delivered 
up  all  books  belonging  to  the  parish,  the  complaint  being  that  he 
did  not  deliver  up  a  particular  book,  is  an  excess.    GrtNraie  ▼.  For- 
>  ruUr^  5  M.  &  S.  314. 

(f)  Under  the  stat.  29  Ch.  I.  c.  7. 

(g)  Crtpps  V.  Durdetiy  Cowp.  640.  There  the  want  of  jurisdic- 
tion appeared  on  the  face  of  the  convictions.  See  the  observations 
of  Ld.  EUenborough,  and  of  Bayley,  J.  in  Gray  v.  Cw^n^  16 
East,  21. 

(h)  IbiA 

ft)  IKU  V.  BaUnuiny  1  Str.  710.  Eobgtm  v.  Sptarman.  8  B.  &  A, 
493. 

(k)  Gray  ▼.  Cookson,  16  East,  21 ;  Strickland  v.  Watd,  7  T.  R. 
631.  BriUain  v.  mnwuird,  1  B.  &  B.  432.  Supra.  800, 1.  See 
also  Low(ft<r  V.  £ar/ qf  IKeilner,  8  East,  lia 

(I)  Suproj  Vol.  1,  p.  227.  Chray  v.  Caoksany  16  East,  21.  Sbrick- 
land  V.  Ward,  7  T.  R.  633.    Yet  m  the  case  of  Ttrry  v.  HuntingUm^ 

(1)  [See  Vol.  I.  p.  227,  no<i  (1).  See  also  Fadmr^  t.  WMi, 
11  Johns.  175.] 
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diction  depends  upon  the  particular  fiicts,  if,  upon  the  ad-  part 

judication  by  the  magistrate,  an  excess,  or  total  want  of  nr. 
jurisdiction  appears,  the  adjudication  is  wholly  void(m). 


But  if  on  the  face  of  the  proceedings  the  magistrate  appears  Defencre  under 
to  have  had  jurisdiction  generally  over  the  subject-matter,  *  conviction. 
and  also  in  the  particular  case,  it  cannot  in  a  mere  collate- 
tal  proceeding  be  inquired  whether  he  acted  erroneously 
or  corruptly. 

Upon  the  inquiry  before  the  magistrate  it  was  for  him  to 
decide,  in  his  judicial  capacity,  whether  the  evidence  in 
point  of  law  and  fact  supported  the  charge,  or  was  in  it- 
self insufficient,  or  was  rebutted  by  evidence  on  the  other 
side.  Such  evidence  to  repel  the  charge  might  consist  in 
proof  of  facts,  which  if  true,  showed  that  the  Justice  has 
no  jurisdiction,  as  for  instance,  in  a  charge  against  one  as 
an  apprentice,  it  might  be  shown  that  Uie  supposed  ap- 
prenticeship either  never  existed  *  or  that  it  had  been  dis-  *  803 
solved  by  competent  means.  These,  however,  are  facts  in 
the  cause  to  be  decided  upon  the  evidence,  by  the  magis- 
trate, as  by  a  Jury ;  they  may  be  true,  or  they  may  be 
false ;  but  to  a  person  actine  in  a  judicial  situation,  by 
authority  of  law,  credit  is  to  be  ^iven  that  he  has  exercised 
an  honest  discretion  over  the  sub|ect-matter ;  and  it  is  not  to 
be  presumed  that  he  has  decidecl  contrary  to  his  conscience 
and  belief  in  matter  of  fact,  for  the  purpose  of  extending 
his  jurisdiction  ;  and  it  would  be  contrary  to  the  policy  and 
principles  of  law  to  allow  him  to  be  treated  as  a  trespasser 
for  an  error  in  judgment  (n).  (1) 

(Hardr.  480,)  where  the  commissioners  of  Excise  had  exceeded 
their  authority,  in  adjudging  lo\^. wines  to  be  strong  wines,  it  seems 
that  evidence  was  admitted  in  proof  of  the  fact,  in  order  to  negative 
the  authority  of  the  commissioners,  in  ail  action  of  trover  brought  to 
recover  the  value  of  ffoods  levied  under  a  warrant  of  the  commis- 
sioners ;  vide  infra^  8w.  And  see  FuUeta  v.  FttUk^  Holt,  287.  Garth. 
346.  And  it  is  clear,  as  a  general  principle,  that  a  magistrate  can- 
not give  himself  jurisdiction,  in  a  particular  case,  by  finding  that  as 
a  fact  which  b  not  a  fact.    Per  Lawrence,  J.  8  East,  403,  in  Wdeh 

(m)  SupraydOh 

(n)  Bee  Suthnv.JohnHon^  IT.  R.^S,  16  East,  31.  IB.  &B. 
433. 

"  ■  <         ~     ■ 

(1)  [Judicial  officels  are  not  liable  to  action  or  indictment  for  acts 
done  by  them  in  a'  judicial  capacity  within  their  jurisdiction,  but 
only  to  impeachment,  if  they  act  corruptly.  Tates  v.  Lanaingy  S 
Johns.  282.  8.  C.  9  Johiis.  395.  Moor  v.  Jhnes^  3  Gaines'  Rep.  170. 
Brodie  ▼.  RuUtdgt,  2  Bay,  69. 

An  action  does  not  lie  against  a  justice  for  entering  judgment  and 
issuing  execution  against  two  defendants,  upon  the  confession  of  . 

TOL.  n.  90 
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PART  If  a  magistrate  make  an  order  cormptly,  and  against  the 

IV.         evidence,  out  in  a  case  where  he  has  jurisdiction^  a  <Uf- 
ferent  remedy  is  open  to  the  party  injured  (o),  by  appeal. 


Dtfooce  under  (where  one  is  ffiven)  or  by  a  criminal  information  or  indict- 

a  coovictioD.    ment  against  the  magistrate,  for  the  corrupt  and  malicious 

*  804  act    The  whole  difference  seems  to  *  lie  between  a  vnmt 

of  jurisdiction  in  the  subject-matter,  and  an  abuse  of  that 

1'unsdiction.    These  principles  seem  to  be  now  fully  estab- 
ished  by  the  case  of  Gray  v.  Cookson{p)^  where  the  magis* 

(o)  See  the  observations  of  Lawrence,  J.  8  East,  119,  LowUur  v. 
Earl  of  Radnor^  St  another.  In  that  case  the  defendants  having  (as 
justices)  made  an  order  upon  the  plaintiff  ibr  the  payment  of  wages 
to  Sopp,  alleged  in  the  order  to  be  due  to  him  for  work  and  labour 
in  digging  and  steaning  a  weU,  the  plaintiff  having  made  default  in 
appearing  after  summons,  the  order  was  confirmed  on  appeal  by 
the  plaintiff  to  the  sessions.  The  defendants  then  issued  a  warrant 
of  distress,  on  the  execution  of  which  the  action  was  founded ;  a 
verdict  was  found  for  the  plaintiff,  subject  to  a  case,  in  which  were 
stated  the  terms  of  a  special  contract  between  the  plaintiff  and  Sopp, 
as  to  the  making  the  welL  But  the  court  were  clearly  of  opimoa 
that  the  plaintiff  could  not  make  the  defendants  trespassers  by  show- 
in^  that  the  real  facts  of  the  case  would  not  support  the  complaint, 
without  showing  that  such  facts  were  proved  before  them  at  the 
time ;  and  Grose,  J.  doubted  whether  the  Court  could  look  beyond 
the  order  itself.  The  case  was  ultimately  decided  on  the  ground 
that  the  defendants  had  jiurisdiction  under  the  stat  20  Geo.  II.  c 
19,  (and  see  31  Greo.  11,  c.  11,  s.  3.)  to  make  the  order  in  question. 

(0)  16  East,  13—23.  But  note,  that  in  giving  judgment,  Ld.  £1- 
lenuorough  delivered  the  opinion  of  the  Court,  that  the  apprentice- 
ship, which  was  for  a  less  term  than  seven  years  and  therefore 
voidable  by  the  stat.  5  Eliz.  c.  4,  had  not  been  actually  avoided  by 
an  act  of  deUnquency  conunitted  by  the  apprentice  in  running  away 
firom  his  master.  See  the  cases  cited  by  Mr.  BuUer,  Cowp.  642: 
where  Gould,  J.  is  said  to  have  ruled  in  two  instances,  one  in 
Shropshire  and  one  in  Lancashire,  that  although  a  conviction  under 
the  game  laws  was  good  in  point  of  form,  yet,  that  as  in  truth  the 
party  was  not  subject  to  the  game  laws,  the  plaintiff  was  entitled 

one  only.  LUUe  v.  Mbore^  1  Southard's  Rep.  74.  Nor,  as  it  seems, 
for  demanding  excessive  bail  on  a  criminal  charge.  Ewins  v*  Fss* 
ter^  1  N.  Hamp.  Rep.  374. 

In  North  Carolina,  however,  a  justice  has  been  held  liable  to  an 
action  for  maliciously  and  unjustly  refuang  to  grant  an  appeal  from 
his  own  judgment.  Hardison  v.  JordoUf  Cam.  &  Nor.  454.  And  in 
Kentucky,  the  doctrine  is  thus  held — ^that  an  action  will  not  lie 
against  a  justice  for  a  judicial  act  within  his  jurisdiction,  unless  he 
MS  adedfiom  impure  and  corrupt  motives,  Chregory  v.  Brown^A  Bibb, 
28.  In  ^uth  Carolina,  it  is  held  that  a  justice  may  be  indicted  for 
corrupt  or  oppressive  conduct.  The  iSXole  v.  Joknwh  ^  ^yi  ^85. 
Lining  V.  Bentham^  2  Bay,  1.  In  Vermont,  it  has  been  held  that  an 
indictment  cannot  be  maintained  against  a  justice  for  mal-adminis- 
tration,  but  that  he  is  liable  to  a  suit  by  the  party  grieved*  The 
^tate  V.  CampbeUy  2  Tyler,  177.] 
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trate  having  made  an  order  as  against  an  apprentice,  it  was        part 
held  that  the  want  of  jurisdiction  could  not  be  established  iv. 

against  him  in  an  action  of  trespass,  by  evidence  of  the  ' 

previous  dissolution  of  the  apprenticeship. 

Before  the  stat  21  Jac.  I,  when  a  defence  of  this  nature  Prodfof  th« 
vvas  specially  pleaded,  the  practice  was,  as  appears  from  the  <^on^»c^»on. 
entries,  to  set  out  the  information,  and  all  the  proceedings 
before  the  justices  {q).     And  that  statute  did  not  alter  the 
nature  of  the  defence,  but  merely  took  away  the  necessity 
of  pleading  it  specially.     It  seems,  however,  that  proof  of 
the  conviction  is  sufficient,  without  proving  the  regularity 
of  the  former  proceedings  (r).    The  warrant  must  also  be 
produced  *  and  proved,  and  evidence  given  (if  there  be  no  *  805 
internal  reference),  to  connect  it  with  the  conviction  (s). 

to  a  verdict  These  decisions,  however,  appear  to  be  wholly  in- 
oonsistent  with  the  principles  on  which  the  authority  of  the  res 
judicata  depends.    See  Vol.  1.  p.  235.     Vide  supra,  802. 

^  In  Brittain  v.  Kifmairdf  1  B.  &  B.  433,  in  trespass  against  a  ma- 
gistrate for  taking  and  detaining  a  vessel,  it  was  held  that  a  con- 
viction of  tlie  defendants  under  the  Bumboat  Act  was  conclusive 
evidence  that  the  vessel  in  question  was  a  boat  within  the  meaning 
of  the  Act,  and  properly  condemned. 

iq)  See  Cowp.  647.  In  HiU  v.  Bateman,  1  Str.  710,  it  was  said 
that  the  magistrates  must  show  the  regularity  of  the  proceedings, 
and  that  the  information  laid  before  them  must  be  produced  and 
proved  in  court. 

In  an  action  of  trespass  against  two  magistrates  for  seizing  the 
plaintifiTs  goods,  proof  on  the  part  of  the  pfaintifTof  a  warrant  of 
distress,  signed  by  the  defendants,  and  reciting  an  assessment  for 
raising  a  composition  in  money  in  lieu  of  statute-duty,  is  not,  it  seems, 
evidence  to  show  an  adjudication  by  them,  so  as  to,  dispense  with 
proof  of  their  authority  to  issue  the  warrant.  Stanln,  hart.  v.  FUl- 
d^en,  5  B.  &  A.  425 ;  and  see  Grey  v.  Smiih^  1  Camp.  S87.  A  magis- 
trate is  a  trespasser  who  grants  a  warrant  of  distress  upon  docu- 
ments laid  before  him,  which  are  the  acts  of  other  magistrates,  if 
the  want  of  jurisdiction  be  manifest,  per  Bayley  J.    tfr. 

In  order  to  ju8ti%  magistrates  in  granting  autliority  to  collect  a 
composition  in  lieu  of  stat.  duty,  it  should  be  made  to  appear  on 
oath  before  both  magistrates  that  the  road  can  be  more  etrectually 
repaired  by  such  composition.    Stanley  v.  Fidden,  5  B.  &  A.  425. 

(r)  See  Vol.  I,  (p.  251 ;  and  Strickland,  v.  Ward,  7  T.  R.  631 ; 
where  nothing  more  than  the  conviction  and  warrant  under  it 
were  proved.  And  see  the  case  of  Fullers  v.  Fotchy  Holt,  287. 
Carth.  346,  where  on  a  conviction  by  commissioners  of  excise,  on 
trespass  brought  against  them  for  taking  money  by  virtue  of  their 
warrant,  the  information,  judgment  and  warrant  were  offered  in 
evidence;  it  was  held  that  a  copy  of  the  conviction,  from  the 
original  judgment-book  kept  by  the  commissioners,  was  evidence, 
and  that  the  judgment  recited  in  the  conviction  was  sufRcient  proof 
that  it  had  been  given. 

(s)  Strickland  v.  Ward,  7  T.  R.  631.  Massey  v.  Johnson,  12  East, 
67 ;  and  Gfay  v.  CooJssony  16  Blast,  21,  where  Ld.  Ellenborough 
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FAJLT  In  general,  an  order  or  warrant  of  commitment  by  a  ma- 

iv«         gistrate  must  be  in  writing  {t) ;  but  an  order  to  detain  in 
custody  one  convicted  under  the  stat.  13  G.  3,  c.  80,  of 


Proof  of  con-    killing  game  on  a  Sunday,  and  detained  by  order  of  a  ma<* 
▼iciioB.  gistrate  until  the  return  of  a  warrant^of  distress,  may  be  by 

parol  (u).    If  the  commitment-was  upon  a  warrant  grant- 
ed in  defect  of  goods  upon  which  a  distress  might  be  made, 
the  defendant  should  prove  the  conviction,  or  demand  of 
the  penalty,  the  warrant  of  distress,  and  return  to  it,  and 
the  warrant  of  committal. 
It  is  no  objection  to  the  conviction  that  it  has  been 
*  806  drawn  up  in  regular  form  since  the  time  of  conviction,  *or 
even  since  the  conunencement  of  the  action  (x).    Ajnd  it 
seems  that  mere  want  of  form  in  the  proceedings  will  be 
immaterial,  provided  they  show  that  the  plaintiff  was  con- 
victed of  the  offence  for  which  the  warrant  aftenvards  is- 
*807  8ued(y).    Where  the  warrant  *  recited  a  charge  on  the 

says,  '*  I  had  always  considered,  that  if  a  convictioii  were  firodud- 
ed  at  the  tri^l  which  would  justify  the  imprisonmeDt,  it  woald  be 
sufficient."  Where  T.  O.  laid  an  information  against  the  plaintiff 
on  a  charge  of  vagrancy,  the  plaintiff  was  examined  and  heard  up- 
on the  charge,  and  the  nugistrate  made  out  a  warrant  of  commit- 
ment which  falsely  recited  that  the  plaintiff  had  been  charged  on 
the  oath  of  T.  S,  and  T.  5.  ^negatived  the  fact  in  evidence,  and  a 
conviction  was  drawn  up  a*  month  afterwards,  but  dated  on  the  day 
of  commitment,  it  was  held  that  the  imprisonment  was  sufficiently 
connected  with  the  conviction,  however  informally  the  conviction 
and  warrant  were  drawn ;  and  that  the  allegation  in  the  warrant 
as  to  the  oath  of  T.  &  might  be  rejected  as  surplusage.  (Mas9^  v. 
Johnsm^  13  East,  67.)  See  also  Lovother  v.  Zord  &uinor,  8  East, 
113,  where,  although  the  defendants  had  convicted  the  plaintiff  in 
default  of  appearance,  no  evidence  further  than  by  the  recital  in 
the  order  itself,  was  given  of  the  service  of  any  summons  on  the 
plaintiff.     Vide  iupra^  Vol.  I,  p.  214.  251. 

(t)  2  Haw.  c.  16,  s.  la 

(u)  Stm  V.  ^Fotif ,  7  East,  533. 

(x)  Chrtof  V.  Cookson^  16  East,  13 ;  and  per  lid.  EUenborough, 
ibid.  21.    Jliassey  v.  /oAfuon,  12  Etfst,  €7. 

(y)  Mastey  v.  Johman^  12  East,  67.  But  it  must  appear  to  the 
court  that  the  party  has  been  legally  convicted  of  the  offisnce  stat- 
ed on  the  face  of  the  conviction.  In  the  case  of  Mmdi  v.  Jemitngs, 
Cor.  Eyre,  0.  J.  cited  Cowp.  642,  upon  trespass  and  false  imprison- 
ment against  the  defendant,  and  the  general  issue  pleaded,  it  ap- 
peared that  the  plaintiff  had  been  convicted  of  swearing,  andEYre, 
C.  J.  said  that  if  the  nature  of  the  oaths  hi^  not  been  speci&ed  in 
the  conviction,  bo  that  they  might  appear  to  the  court,  the  convic* 
Hon  would  have  been  void.  And  in  Cole^s  case,  (Sir  W.  Jones, 
170,)  it  was  held  by  the  whole  court,  that  if  a  justice  does  not  pur- 
sue the  form  prescribed  by  the  statute,  the  party  need  not  bring, 
error,  but  all  is  void  as  earam  nonjtidiet.  So  in  Gou  v.  Jackson,  S 
Esp.  C.  Id8,  it  was  held  by  Ld.  ftenyon,  that  a  conviction  under 
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oath  of  T.  S.J  and  the  conviction  purported  t#be  founded  paet 

on  the  oath  of  S.  O.  it  was  held  that  the  recital  in  the  war-  rr, 
rant  might  be  rejected  as  surplusage,  and  that  it  might  be 


considered  as  a  valid  commitment  under  the  conviction  as  Proof  of  the 
to  the  remainder  {z).  It  should  appear  on  the  face  of  the  conviction, 
proceedings,  not  only  that  the  party  has  been  convicted  of  ^*"*"*» 
an  offence  within  the  jurisdiction  of  the  magistrate,  but  al- 
so that  the  proceedings  against  him  were  regular ;  that 
there  was  an  information  against  him  (a)  on  oath,  where 
such  an  information  is  required,  and  that  he  appeared  to 
answer  the  charge,  or  at  least  was  summoned  (6).    And  it 

the  Stat.  33  Geo.  Ill,  c.  84,  which  varied  from  the  form  given  by 
the  statute,  was  void ;  but  note,  that  in  that  case  the  order  had  not 
been  served  on  the  party  convicted,  and  no  demand  had  been  made 
of  the  penalty  before  distress  made,  as  the  statute  requires.  See 
also  Davison  v.  GtUy  1  East,  64,  where  it  was  held  that  an  order  of 
justices,  under  the  stat.  13  Geo.  Ill,  c.  78,  s.  19,  for  stopping  up  an 
old  footway,  and  setting  out  a  new  one,  which  did  not  follow  the 
form  prescribed  in  the  schedule,  and  set  forth  the  length  and 
breadth  of  the  new  footway,  was  defective,  and  that  the  objection 
might  be  taken  in  a  collateral  proceeding ;  for  the  statute  requires 
that  the  form  set  forth  in  the  schedule  8h<ulhe  used  on  all  occasions. 
But  the  general  rule  is,  that  a  party  shall  not  take  advantage  of  a 
defect  in  a  collateral  proceeding,  vv'here  he  miffht  have  tak^n  the 
objection  by  way  of  appeal.  (Supra,  Vol.  I.  p.  253,  R,  v.  Grundon, 
Cowp.  315.)  Upon  an  indictment  for  disobeying  an  order  of  ses- 
sions, the  court  held  that  they  could  hear  no  objections  to  the  or- 
der which  did  not  appear  on  the  face  of  it ;  and  that  where  a  court 
having  competent  jurisdiction  has  pronounced  an  order,  as  long  as 
it  remains  in  force  it  must  be  obeyed.  (R,  v.  MiUon,  3  Esp.  C.  SOO. 
n.)  Otherwise,  where  the  defect  of  jurisdiction  appears  on  the 
face  of  the  previous  conviction  or  indictment.  (R,  v.  HcUis^'H  Star- 
kie's  C.  536.)  In  Mann  v.  Davers,  3  B.  &  A.  103,  a  conviction  of 
the  plaintiff  was  held  to  be  a  good  defence  in  trespass,  although  the 
information  set  forth  merely  charged  the  plaintiff  with  having  un- 
lawfully returned,  without  a  certilcate,  fh>m  the  parish  to  which 
he  had  been  removed,  without  stating  any  act  of  vagrancy. 

(z)  Massey  v.  Johnaon,  12  East,  Q7*  But  it  was  proved  in  fact, 
that  S.  O.  had  given  information  on  oath,  and  Le  Blanc,  J.  ob- 
served, that  the  case  would  have  assumed  a*  very  different  shape 
had  there  been  no  information  on  oath  on  which  to  found  the  pro- 
ceedings. 

(a)  See  Massey  v.  Johnson,  12  East,  67 ;  and  see  Vol.  I.  p.  214. 
If  a  magistrate  maliciously  grant  a  warrant  to  apprehend  and  com- 
mit a  party  for  felony,  without  any  information  against  him,  he  is  a 
trespasser,  for  there  is  a  false  imprisonment  by  some  one,  the  party 
having  been  committed  to  prison  without  any  charge  having  been 
made ;  and  it  is  an  imprisonment  by  the  justice,  and  not  by  the 
constable,  who  was  bound  to  obey  the  warrant.  JMorganv.  Hughes^ 
2  T.  R.  225. 

(h)  12  East,  82.  7  T.  R.  275.  In  Stanbury  v.  BoUy  Cor.  Fortes- 
cue,  J.  Trin.  11  Geo.  I.  cited  Cowp.  642,  upon  trespass  for  taking  a 
brass  pan,  and  fiilse  imprisonment,  it  did  not  appear  that  the  plam- 
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PART       seems  that  even  supposing  the  proceedings  to  be  appa- 
IT.         rently  regular,  evidence  would  *  be  admissible  to  impeach 
............^  the  judgment  in  this  respect  (c), 

«  gob      Although  a  legal  adjudication  by  a  magistrate  is,  so  long 
£vid«Dce  io      as  it  subsists,  a  bar  to  an  action  of  trespass  in  respect  of 
answer  to  «,      any  act  done  by  virtue  of  it,  yet  it  seems  to  be  clear,  upon 
confictioo,  ke.  principles  already  adverted  to  (rf),  that  the  plaintiff  may 
rebut  the  evidence  of  a  conviction,  or  other  judicial  act, 
by  evidence  showing  the  total  illegality  of  the  proceedings, 
by  proof  that  the  act  was  not  a  judicial  one,  inter  partes^ 
but  was  wholly  unwarranted,  fraudulent  and  void.     Thus 
he  may  prove  that  a  warrant  of  commitment  in  case  of  fe« 
lony  was  granted  maliciously,  and  without  any  informa- 
tion to  support  it  (e) ;  or  in  case  of  a  distress,  or  commit- 
ment under  a  conviction,  that  he  was  never  summoned, 
and  therefore  had  no  opportunity  to  make  his  defence  (/). 
Jastification         If  the  defendant  justify  under  a  commitment  by  him  as  a 
under  a  com-    Justice  of  the  peace,  as  in  case  of  felony,  he  should  be  pre- 
pared  to  prove  the  information  on  oath,  the  proceedings 
upon  it,  and  the  warrant  of  commitment.    If  he  has  com- 
mitted for  a  contempt  committed  against  him  in  the  exe- 
cution of  his  office,  he  should  be  prepared  to  prove  the 
circumstances  of  the  contempt,  and  a  committal  by  war- 
rant, specifying  the  offence  (^)  (!)•    Under  a  commitment 
for  refusing  to  be  bound  over  as  a  witness  at  the  assizes  or 
sessions,  the  defendant  should  prove  the  informations,  ex- 
aminations, and  depositions,  the  calling  on  the  plaintiff  to 

tiff  had  been  summoned,  and  the  conviction  was  adjudged  void  for 
that  reason  only. 

(c)  See  the  observations  of  Le  Blanc,  J.  12  East,  81, 3 ;  and  «u- 
proy  Vol.  I.  p.  214.  [227,  note  (11  and  VoMhurgh  r.  ffeUk,  11  Johns. 
175.] 

(d)  Supra,  Vol.  I.  p.  214, 15.  252.    Vol.  II.  tit.  JFVaiid. 

(e)  Morgan  v.  Hughes,  2  T.  R.  225. 

IP  Harper  v.  Carr,  7  T.  R.  275.  And  see  the  cases,  VoL  L  214, 
15 ;  also  Slanbury  v.  BoU,  suproy  807. 

(g)  Mayhtw  V.  Lockty  2  Marsh.  377.  [7  Taunt.  63.  S.  C.  See  5 
B.  &  A.  8d4.] 


Diitmont. 


(1)  [It  seems  that  a  iustice  can  commit  for  a  contempt,  only 
where  the  contempt  has  been  committed  in  the  face  of  the  comt. 
Tht  Slate  v.  .^rf^ote,  2  M<Cord,  1 10.  Lining  v.  BenAam,  2  Bay, 
1.  The  State  v.  Johntwi,  2  Bay,  385.  Riekmond  r.  Da^o%  10 
Johns.  393.  See  also  Fitler  v.  Probasco,  2  Browne's  Rep.  137. 
Moor  y.  Ames,  3  Caines'  Rep.  170.  For  abusive  words,  while  out 
of  court,  relating  to  his  judicial  character,  he  may  require  the  par* 
^  to  find  surety  of  the  peace  and  for  good  behaviour,  and  in  de- 
&ult  thereof  conmiit.  10  Johns,  ubi  sup*  Or  he  may  proceed  by 
indictment.    2  Bay,  ubi  sup,] 
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enter  into  the  *  recognizance,  his  refusal,  and  the  warrant       part 
of  committal  (A).  iv. 

In  the  case  of  Terry  v.  Huntington  {%)  the  court  seem  to  ,  '  ■■  ■.■ 
have  been  of  opinion,  that  in  an  action  of  trespass  the  Evidence  m 
plaintiff  miffht  show  that  the  commissioners  had  exceed-  aD«w«r  to  a 
ed  their  junsdiction,  in  adjudging  a  subject-matter  to 
be  within  their  jurisdiction  which  was  not  within  it,  u  e. 
in  adjudghig  low  wines  to  be  strong  wines.  This,  how- 
ever, seems  to  be  inconsistent  with  later  authorities,  par* 
ticularly  that  of  Crray  v.  Cookson^  in  these  cases,  the  ques- 
tion, whether  the  subject-matter  was  or  was  not  within 
the  jurisdiction,  was  the  very  point  upon  which  the  com- 
missioners in  the  one  case,  and  the  magistrate  in  the  oth- 
er, had  to  adjudicate ;  and  therefore  the  same  principle 
which  protects  a  party  who  acts  judicially,  and  gives  ef- 
fect to  his  judgments,  until  they  nave  been^reversed  by 
proper  authority,  although  he  may  have  acted  erroneously, 
extends  to  such  cases,  and  to  all  where  the  question  of  ju- 
riisdiction  arises  upon  matter  of  fact  in  the  course  of  a  cause, 
and  therefore  necessarily  becomes  the  proper  subject  for 
adjudication  in  the  cause.  If  in  the  case  of  Terry  v.  Hun-' 
tington  it  had  appeared  on  the  face  of  the  information  that 
the  sub'ect-matter  of  the  proceeding  was  low  unnes^  where- 
as the  statute  gave  jurisdiction  in  case  o{  strong  mnes  only ,  ; 
the  commissioners  would  clearly  have  acted  illegally  in 
proceeding  to  adjudicate  where  they  had  no  power  by  the 
statute  to  adjudicate  at  all.  But  if  the  information  related 
to  strong  wines  only,  a  subject-matter  over  which  they  had 
jurisdiction,  they  were  bound  to  proceed  ;  and  then  whe- 
ther the  subject-matter  of  the  complaint  upon  the  evidence, 
came  within  the  meaning  of  the  statute,  they  were  bound 
judicially  to  decide. 

*  If  amends  have  been  tendered  within  a  month  after  *  810 
notice,  and  such  tender  has  been  pleaded,  it  is  a  question  Jl^endt.*^ 
for  the  Jury  whether  the  amends  so  tendered  were  suffi- 
cient (y). 

Where  the  defendant  has  paid  mone^  into  court  f  A;),  hav- 
ing neglected  to  tender  amends,  or  having  tenderea  msuffi- 

(h)  See  BenntU  v.  WaUon^  3  M.  &  S.  1. 

(i)  Hardr.  480 ;  and  im2e  suproy  802,  a 

(j)  d4  Geo.  II.  c.  44.  8.  2,  Hie  tender  may  be  pleaded,  with  the 
plea  of  not  guilty,  or  any  other  pleas,  by  leave  ofthe  court,  ibid.  If 
the  jury  find  the  amends  to  be  sufficient,  they  are  to  find  for  the 
defendant  in  such  case ;  or  if  the  plaintiiT  be  nonsuited,  or  discon- 
tinue, or  judgment  be  given  for  the  defendant  on  demurrer,  he  is 
entitled  to  like  costs  as  if  he  had  pleaded  the  general  issue  only. 

(k)  24  Geo.  II.  c.  44,  s.  4. 


8 10  ^  JUSTICES.— CONSTABLES,  &c. 

PART  cient  amends,  the  proceedings  are  the  same  as  in  oUier  ca- 
nr.  ses  where  money  is  paid  into  court 
_— -»  III. — ^Before  the  st.  24  Geo.  2,  c.  44,  an  officer  chaised 
Defence  by  a  with  the  execution  of  a  magistrate's  warrant  was  placed  in 
^^^^^^^  ^'  ^  perilous  situation ;  he  was  Uable  to  an  indictment  if  he 
u^  er  a  war-    y^jj^g^  ^  execute  a  warrant,  and  to  a  vexatious  action  if 

he  did.  In  order  to  his  relief  the  above  statute  was  made, 
the  object  of  which  was  to  substitute  the  magistrate  by 
whom  the  warrant  was  granted,  and  who  was  supposed  to 
be  cognizant  of  the  legality  of  it,  in  lieu  of  the  officer,  who 
was  merely  the  instrument  to  execute  it,  and  probably  ig- 
norant of  the  grounds  on  which  it  issued  (I). 
By  the  st.  24  Geo.  2,  st.  c.  44,  s.  6,  no  action  (m)  shall 
*  811  *  be  brought  against  any  constable,  headborough  or  other 
officer  (n),  <y  against  any  person  acting  by  his  order  and  in 
bis  aid  for  any  thing  done  in  obedience  to  any  warrant  un- 
der the  hand  or  seal  of  any  Justice  of  the  peace  until  de- 
mand has  been  made,  or  left  at  the  usual  place  of  his  abode, 
by  the  party  intending  to  bring  such  action,  or  by  his  at- 
torney, in  writing,  signed  by  the  party  demanding  the  same, 
of  the  perusal  and  copy  of  such  warrant,  and  the  same  has 
been  refused  or  neglected  for  six  days  after  such  demand; 
and  in  case  after  such  demand  and  compliance  therewith, 
any  action  be  brought  against  such  constable,  4^c.  for  any 
such  cause  as  aforesaid,  without  making  the  justice  of  the 
peace  who  signed  or  sealed  the  said  warrant,  defendant,  on 
producing  and  proving  such  warrant  at  the  trial,  the  Jury 
shall  give  their  verdict  for  the  defendant,  notwithstanding 
any  defect  of  jurisdiction  in  such  justice  of  the  peace ;  and 
if  such  action  be  brought  jointly  against  such  Justice  of 
the  peace,  and  such  constable,  &c.  then,  on  pro<^*of  such 

(I)  See  the  observations  of  Lawrence,  J.  5  East,  448,  Jones  ▼. 
Vaugka», 

(m)  This  clause  -  embraces  actions  of  tort  only,  and  does  not 
extend  to  an  action  brouffht  affainst  an  officer  for  money  had  and 
received,  which  has  been  levied  by  him  under  a  conviction  which 
was  afterwards  quashed.  Feltham  v.  Terry,  East.  T.  13  Geo.  Ill 
K.  B ;  B.  N.  P.  ii.  See  also  Iroing  v.  WUson,  4  T.  R.  485 ;  mO- 
lace  V,  Smitii,  5  East,  122.  It  is  now  settled,  although  it  had  been 
doubted,  (see  Ld.  Kenyon's  observations  in  Harper  v.  Carr,  7T.  R. 
270.)  that  the  statute  does  not  extend  to  actions  of  replevin. 
FUtdier  v.  fFUkiH9y  6  East,  283 ;  for  there  would  be  great  incon- 
venience in  depriving  the  subject  of  his  remedy  by  replevin ;  it 
might  happen  that  no  damages  could  compensate  fiur  the  loss  of  the 

g articular  chattel  of  which  the  party  might  be  for  ever  deprived,  if 
e  could  not  sue  in  replevin.    Mltpord  v.  Cafin^  2  Bl.  R.  1330. 

.  (n)  Churchwazdens  and  overseers  of  the  poor,  acting  under  a 
warrant  of  distress  for  a  poors  rate,  are  vrithin  these  words,  when 
sued  in  actions  to  which  the  statute  extends.    Harper  ▼.  Ccnr, 

7  T.  R,  971. 
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warrant  the  Jury  shall  find  for  such  constable,  &c.  notwith<«       part 
standing  such  defect  of  jurisdiction  (o)  (1 ).  iv. 

*The  defendant  in  order  to  avail  tumselfrof  this  clanse  _.ii«»« 
must  produce  and  prove  the  warrant  (p)  (2)^  by  evidence  *  gj^ 
of  the  Justice's  hand-writing,  &c.,  and  show  that  he  acted  Defence  under 
in  obedience  to  it  (y).    The  principal  test  for  ascertaining  *  warrant. 
whether  the  defendant  has  acted  in  obedience  to  the  war- 
rant is  to  inquire  whether  the  magistrate  would  be  liable 
for  the  act  of  the  defendant,  for  where  he  would  not  be 

(o).  The  general  requisites  of  a  warrant  are,  1st.  That  it  he  under 
the  iUmd  and  Moi  of  the  Justice.  (3  Inst.  52.  3  Hale,  111.)  Sndly. 
Must  express  the  daUy  in  order  to  show  that  it  was  prior  to  the  ar- 
rest. (3  Hale,  111 ;  Dalt.  c.  117—121.)  But  the  piace,  it  seems, 
need  not  be  stated,  although  it  must  be  averred  in  pleading ;  the 
county,  however,  ought  at  all  events  to  be  set  forth  in  the  margin, 
if  not  in  the  body.  ^  Haw.  c.  13.  s.  23.  Dalt  c.  117. 121.)  3r&y. 
Must  state  the  nfftnct^  which  may  be  done  generally,  in  case  oi 
Ureason  or  felcmy ;  in  other  cases  it  seems  that  the  special  cause 
should  be  set  forth,  so  far  at  least  as  to  show  the  nature  of  the  of- 
fence, and  the  jurisdiction  of  the  magistrale,  (2  Haw.  c.  13.  s.  25. 
2  Hale,  111.) .  It  ought  not  to  be  gtMrdl  to  answer  such  matters  as 
shall  be  objected  against  lumj  for  then  it  will  not  appear  whett^er 
tlie  ofience  be  within  the  Jurisdiction  of  the  magistrate,  or  whether 
it  be  bailable  or  not.  (2  Inst.  52. 591  ^  2  Hale,  ill.)  Hence  a  gen- 
eral warrant  to  arrest  all  persons  suspected  of  an  offence  (Swdllowet^s 
cast,  24  C.  1  ^  2  Hale,  112),  or  to  search  all  suspected  hou8es{2  Haw. 
e.  13,  8«  17),  or  to  seize  petsons  guilty  of  a  specified  offence,  is  illegal. 
(Ibid,  and  see  Mmuy  v.  Ltaeky  3  Burr.  174^  JSnledt  v.  CcanringUn^ 
2  Wib.  275.  11  St.  Tr.  321 ;)  and  4thly,  the  warrant  may  be  general 
to  bring  the  party  before  any  Justice  of  peace  of  the  county,  or  spe- 
cial, to  bring  him  before  the  Justice  who  granted  it ;  (2  Hale,  112; 
JFbfler's  case,  5  Co.  £^.  b.)  In  the  former  case,  it  seems  to  be  in  the 
election  of  the  officer  to  go  before  whom  he  pleases.  Adjudged, 
5  Co.  59,  b.  FosUr^B  case,  against  the  opinion  of  Fineux,21  H.  7. 21,  a. 
2  Hale,  112.    [See  Davis's  Justice,  chap.  III.] 

(p)  As  to  the  form  of  the  warrant,  vid.  supra.    Note  (•). 

(q)  See  3  Burr.  1767.    [See  KeHin  v.  Htacaek^"^  Binney,  215.] 

(1)  [An  action  of  trespass  against  a  constable,  who  arrested  a 
plaintiff  on  a  warrant  for  a  debt,  and  assaulted  and  beat  him,  was 
held  to  be  within  the  statute  of  Pennsylvania,  which  requires  a  copy 
of  the  warrant  to  be  demanded,  (hhom  v.  BmrMt^  1  Browne^s 
Rep.  393.] 

(2)  [A  warrant  by  a  justice,  not  directed  to  any  particular  person 
in  office,  is  bad.    aaU  v.  JIfoor,  Addison^s  Rep.  376.    But  a  warrant, 

directed  to constable,  is  good,  if  executed  by  the  constable  of 

the  district.    Pavl  v.  Vaiikirkj  6  Binney,  124. 

A  constable,  justifying  under  process  from  a  justice,  need  not  pro- 
duce written  evidence  of  the  justice's  appointment :  Oral  evidence 
that  he  has  acted  as  such  is  sufficient.  JVbland  v.  Moort,  2  Littell's 
Rep.  2^7.  A  warrant  issued  by  a  justice  may  be  good,  although  his 
name  only  is  signed,  without  the  addition  of  his  official  character. 
SUer  V.  frardf  1  Car.  Law  Repos.  548.] 
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PAST       liable,  the  officer  is  not  within  the  protection  of  the  stat- 
jy.        ute  {r).    As  where  a  bailiff,  on  a  warrant  to  take  np  a  iia^ 
I  orderly  peraon^under  the  vaerant  act  (s)   takes  up   <»ie 

Defence  under  who  ig  not  8o1(tf),  or  being  autnorized  to  apprehend  the  an- 
a  warrant.  thoTj  printer  or  publisher  of  a  libel,  executes  it  oo  one  who 
is  neither  the  author,  printer  or  publisher  (u).  So  where 
*  813  bailiffs  in  order  to  *  levy  a  poor's  rate  under  a  warrant  of 
distress,  break  and  enter  a  house,  and  break  the  win- 
dows {x) ;  or  where  a  bailiff  executes  a  warrant  in  a  place 
beyond  the  limits  of  its  legal  operation  (y).     Or  in  general 

(r)  Per  Ld.  Mansfield,  3  Burr.  1768.  B.  N.  P.  24.  1  BL  Rep.  555. 
2  M.  &  S.  960. 

(3)  17  Geo.  11. 

(t)  3  Burr.  1767. 

(u)  Money  v.  Leaek  tf  MerM^  3  Burr.  17^,  note,  the  warrant 
under  the  hand  and  seal  of  Ld.  Halifax,  one  of  his  Majesty's  prin- 
cipal eecretaries  of  state,  directed  the  defendants  to  bring  the 
author,  &c.  before  him,  but  they  discharged  the  plaintiff  by  the 
earPs  order,  without  carrying  the  defendant  before  him.  In  EmHck 
V.  Carringtw^  (2  Wils.  275,)  it  was  observed  by  the  Court,  that  the 
defendants  had  not  taken  a  constable  with  them  as  directed  by  the 
warrant,  and  that  they  had  not  pursued  the  warrant  in  the  execution 
thereof,  inasmuch  as  they  had  carried  the  plaintiff  and  his  books 
before  Lord  Stanhope,  and  not  before  Lord  Halifax,  as  directed  by 
the  warrant,  which  was  wrong,  because  a  secretary  of  state  cadbot 
delegate  his  power,  but  ought  to  act  in  this  part  of  his  ofilce  per* 
soniuly,  and  therefore,  and  also  because  the  Court  «held  that  a  se- 
cretary of  state  is  not  a  justice  of  the  peace,  it  was  decided  that 
neither  a  secretary  of  state,  nor  the  messengers,  were  within  the 
Stat  24  Geo.  IL  c.  44 

(x)  BeU  v.  Oakley  if  oiherSy2  M.  &  S.  259. 

(y)  Daufsofiy  or  LawMon  v.  Clarke,  cited  3  Burr.  1761. 1767.  MQlon 
▼.  Grtent  5  East,  233.  A  constable  cannot  justify  the  execution  of 
a  warrant  except  within  the  district  or  place  for  which  he  is  ap- 
pointed. Where  a  warrant  to  search  for  nets  was  directed  ^  to  the 
constable  of  Shipbome,  to  Samuel  Carter,  and  to  all  other  officers  of 
the  peace  in  the  county  of  Kent."  it  was  held  that  the  defendant, 
who  was  borsholder  of  little  Peckham,  which  adjoined  to  Ship- 
borne,  could  not  justify  the  execution  of  the  warrant  in  Shipbome, 
being  neither  constable  of  Shipbome,  nor  Samuel  Carter ;  and  the 
general  description,  it  was  held,  was  to  be  construed  "  reddendo 
singula  eingvUs^  as  directed  to  each  constable  in  his  own  district. 
{Btatcher  y.  Kemp,  1  H.  B.  15,  in  not  Cor.  Ld.  Mansfield.  And  see 
2  Ld.  Raym.  1296,  7^  queen  v.  Tooley.  1  Salk.  175,  Case  of  the 
viUage  of  Chorfey.  Post.  312.  2  Bl.  R.  1135,  Hill  v.  Barnes.)  The 
reason  is,  that  if  the  execution  of  warrants  were  granted  to  mere 
strangers,  force  would  often  be  repelled  with  force^and  infinite  mis- 
chief would  attend  the  departure  from  the  ancient  niles  of  local 
Magistracy.  But  if  a  warrant  be  directed  to  a  constable  by  name, 
he  may  execute  it  any  where  within  the  scope  of  the  warrant  and 
the  jurisdiction  of  the  justice,  (ibid,  and  Bac.  Ab.  tit.  ContfoMe,  D.] 
In  Westminster  constables  are  to  be  appointed  out  of  different 
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*  where  the  officer  exceeds  his  authority  in  the  execution  of       part 
the  warrant,  or  executes  it  in  an  illegal  manner  {z).  iv. 


parishes  for  the  whole  city  and  liberty,  by  29  Geo.  II.  c.  25 ;  and 
in  London,  by  ancient  custom,  the  constables  of  the  2G  wards  have 
power  to  execute  warrants  throughout  the  city.  (Bac.  Ab.  Ed.  6. 
tit  Constable,  D.)  A  constable  to  w^hom  a  warrant  is  directed,  may  . 
for  n>ecial  cause  on)y,  as  sickness,  execute  it  by  deputy,  ibid.  Roll. 
Ab.  591.    Moor,  845.    Cromp.  222.    3  Bulst.  77.    3  Burr.  1259. 

If  a'magistrate  by  his  warrant  direct  it  to  be  executed  in  G.  the 
constaVJe  is  justified  in  executing  it  there,  though  the  place  be 
beyond  the  magistrate's  jurisdiction ;  per  Lord  Allenborough,  5 
East,  237. 

If  a  warrant  of  distress  be  directed  to  ^,  B,  collector  of  /T.,  the 
constables  of  the  said  parish,  and  all  other  his  majesty's  officers,  it 
cannot  be  executed  by  constables  of  W.  out  of  fV.  R.  v.  Weir,  1  B. 
&  C.  288 ;  see  R.  Y  Tooley,  2  Ld.  Ray.  1296.  But  now  see  the 
St.  5  G.  4.  Id. 

(x)  See  2  Hale,  115.  2  Haw.  c.  13,  s.  28.  Bailiffii  and  constables 
sworn  as,  and  commonly  known  to  be,  officers,  are  not  bound  to  show 
their  warrant  to  the  party,  but  private  persons  to  whom  warrants 
are  directed,  and  even  sworn  and  known  officers,  if  they  act 
beyond  their  own  precincts,  are  bound  to  show  their  warrants 
if  demanded.  (2  Haw.  c.  13,  s*  28.  6  Co.  54.  9  Co.  69.  1  Hale, 
583.  2  Hale,  116.)  So  in  executing  a  warrant  of  distress  of 
a  justice  of  the  peace  to  levy  a  penalty,  they  must  show  the 
warrant  if  required,  and  suffer  a  copy  to  be  taken  by  the  stat.  27 
Geo.  II.  c.  28.  It  is  enough  for  a  sworn  and  known  officer  to  say, 
''I  arrest  you  for  felo&y,  &c.  in  the  King's  name."  (2  Hale,  116, 
8  Edw.  IV.  14.  a.  14  Hen.  VH.  9.  b.  9  Co.  69,  MatkMy'a 
case.)  It  may  be  executed  in  a  franchise  within  the  county,  for  it 
is  the  King's  suit  in  which  a  nan  mniUas  is  virtually  included. 
(2  Hale,  116.)  But  it  cannot  be  executed  out  of  the  officer's  pre^ 
cinct,  unless  specially  directed  to  him.  2  Haw.  c.  13,  s.  30  ;^  5U- 
^ora,  814. 

^  After  the  arrest  he  must  bring  the  party  to  gaol,  or  to  the  magis- 
trate, according  to  the  import  of  the  warrant.  (2  Hale,  113,  and 
iupra,  812,  in  the  note).  But  if  the  time  be  unseasonable,  or  if  there 
be  danger  of  rescue,  or  if  the  party  be  sick,  and  not  able  at  the  pre- 
sent to  be  brought  before  a  justice,  the  constable  may  secure  him 
till  the  next  day,  or  till  such  tinfe  as  may,  under  the  circumstances, 
be  seasonable.  (2  Ed.  4.  9  &  10 ;  and  2  Hale,  120.)  And  afler  he 
has  brought  him  before  the' justice,  the  party  is  still  in-  his  custody 
until  the  justice  discharge  or  bail  him,  or  till  he  be  actually  com- 
'  mitted.    10  H.  4.  7,  a ;  and  2  Hale,  120. 

Doors  can  in  no  case  be  broken,  without />rmou«  nott/^tum  of  the 
cause,  and  request  to  admit.  (2  Haw.  c.  14.  s.  1.  2  Hale,  1 16, 7.  Fost. 
320.)  A  constable  may  justify  on  a  warrant  to  arrest  for  felony,  and 
even  on  a  warrant  to  arrest  for  breach  of  the  peace,  an  officer  may 
break  open  the  d^ors  of  the  party.  (Bait.  c.  78.  1  Hale,  582.  2  Hale, 
117.  2  Haw.  c.  14.  s.  3.)  So.  he  may  under  a  warrant  of  a  justice  to 
levy  a  forfeiture  in  execution,  on  any  stat.  which  gives  the  whole  or 
any  part  of  the  forfeiture  to  the  king.  (2  Haw.  c.  14*  s.  5.)  So  under 
a  warrant  to  arrest  for  felony,  or  breach  of  the  peace,  the  officer  may 
break  the  doors  of  another  house.  (2  Hale,  117.  5  Co.  93.  Fost. 
319.)  But  if  the  felon  be  not  there  h^  is  a  trespasser.  Stm(m/t^% 
case,  ibid.     [Yelv.  29,  'mU.'\  An 
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PART  *  It  is  said  that  if  the  defiMidant  act  in  obedieoce  to  the 

iv.        warrant  he  is  under  the  protection  of  the  statute,  not  only 
_  where  the  magistrate  wants  jurisdiction  over  the  subject- 
Defence  ander  matter,  but  also  where  the  warrant  itself  is  illegal  (1).  For 
a  warrant.       {^^^  policy  ou  which  this  cIbusc  of  the  act  was  founded  re- 
quires that  an  officer  who  really  acts  in  obedience  to  the 
warrant  of  a  magistrate  shall  be  protected  (a),  and  he  is  not 
to  judge  of  the  legality  of  the  warrant.    A  warrant  recited 
a  complaint  upon  oatn,  that  a  quantity  of  sugar  had  been 
stolen  from  a  ship  in  the  Thames,  and  that  £ere  was  just 
cause  to  suspect  that  the  same  goods  were  knowiuly  cod- 
cealed  or  deposited  in  the  premises  occupied  by  Price  &  ^ 
Co.  (the  plaintiffs),  and  tnen  directed  the  defendants  to  ' 
search  for  and  secure  the  said  goods.    The  defendants  un- 
der this  warrant  seized  a  quantity  of  sugar  which  they 
found  on  the  premises  of  the  plaintiffs,  but  which  turned 
out  to  be  the  property  of  the  plaintiffs.    The  Court  held 
that  this  seizure  was  made  in  obedience  to  the  warrant,  for 

An  officer  may  lawfiiHy  break  open  doora  after  proper  nodce,  and 
refusal,  under  a  warrant,  to  searth  for  stolen  soods,  and  altbooph 
BO  stolen  goods  be  found  there,  (d  Hale,  157.)  But  it  is  there  said, 
that  the  owner  is  justified,  or  odierwise,  accoiding  to  the  event ; . 
and  see  Boiiock  v.  Saunders,  3  BL  Rep.  912.  S.  C.  3  Wils.  434.  This 
however,  seems  to  have  been  overruled  in  the  case  of  Cooper  v. 
Booth,  3  Esp.  C.  135.  ^  ffide  infra,  818,  9. 

Where  one  known  to  have  committed  treason  or  felony,  or  to 
have  given  a  grievous  wound,  is  pursued,  even  by  a  private  person, 
wUko/Hi  warranty  he  may  break  open  doors  to  take  the  offender; 
but  it  seems  that  no  one  would  be  justified  in  doing  this  wiikotti 
a  w€ttrani  on  mere  suspicion.  See  2  Haw.  c.  17,  s.  7,  and  the  autho- 
rities there  cited.    Post  321.    1  Hale,  582. 

A  demand  of  admission  is  necessan^  in  execution  of  process  for  a# 
nusdemeanour.  Launoek  v.  Brown,  2  B.  &  A.  592.  Oootb  may  be 
broken  af^er  notification,  in  order  to  arrest  on  the  Speaker's  war- 
rant for  a  contempt  of  the  House  of  Commons.  BurdeU  v.  jft6eft, 
5  Dow,  165 ;  14  East,  1 ;  4  Taunt.  ^1.  A  sheriff  in  executing  civil 
prooess  against  the  person  of  Ji.  B.,iB  justified  or  not  in  entering 
the  house  of  a  stranger  to  take  wtf.  B^  according  to  the  event,  /oftsi- 
son  V.  Leigh,  6  Taunt.  246.    [1  Marsh.  565.  S.  C.] 

(a)  See  the  observations  of  the  Court,  2  B.  &  P.  161,  Price  v. 
Meooenger;  but  qu,  whether  the  ofiker  would  be  protected  where 
he  was  directed  by  the  warrant  to  do  that  which  was  fiiafij^^i% 
iOegal.  See  the  observations  of  Eyre,  C.  J.  2  Wils.  291 ;  and  4  Bl. 
Comm.'291. 

(1)  [In  Pennsylvania — ^if  a  constable  has  pursued  his  wairant, 
he  can  be  afiected  by  want  of  jurisdiction  m  thi  magistrate  only 
when  he  is  sued  alone,  having,  after  a  proper  demand,  refitsed  to 
furnish  a  copy  of  the  warrant  for  six  days :  But  when  he  is  jointly 
sued  with  the  magistrate,  whother  after  demand  and  refusal  or  not, 
and  has  pursued  his  warrant,  he  is  entitled  to  an  acquittal.  Jones 
V,  Hughes^  5  Serg.  &  Rawle,  902.] 
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the  defendants  had  executed  it  in  the  *  only  way  in  which       pjjlt 
it  was  capable  of  being  executed,  that  is  by  making  it  at-         ly. 
tach  on  all  goods  which  fell  within  the  description  contain-  . 

ed  in  it ;  they  had  acted  with  as  much  precision  in  the  Defence  luder 
execution  of  the  warrant  as  the  magistrate  had  done  in  the  ^  warrant. 
granting  ofit(i). 

Where  the  defendant  has  acted  in  obedience  to  such  a 
warrant,  it  is  incumbent  on  the  plaintiff  to  prove  (c)  that  a 
demand  has  been  made,  or  left  at  the  usual  place  of  the 
defendant's  abode,  by  himself  or  his  attorney,  in  writing  {d)^ 
signed  by  the  party  demanding  the  sam^,  of  the  perusal 
and  copy  of  such  warrant  {e),  A  written  demand  signed 
by  the  attorney  is  sufficient  (/).  • 

The  defendant  may  answer  such  proof  by  evidence  that 
he  did  grant  the  plaintiff  a  perusal  and  copy  of  the  war- 
rant within  the  six  days  prescribed  by  the  statute,  or  even 
at  a  subsequent  time,  provided  it  be  before  the  commence- 
ment of  the  action  (^),  and  will  then  be  entitled  to  a  ver- 
dict, notwithstanding  any  defect  of  jurisdiction  in  the 
magistrate  (h). 

If  the  officer  fail  to  brin^  himself  within  the  protection 
of  the  statute,  he  stands  m  the  same  situation  as  at  com- 
mon law,  and  the  rule  seems  to  be  that  the  officer  is  jus- 
tified in  executing  a  warrant,  legal  in  itself,  granted  by 
one  who  had  a  general  jurisdiction  over  the  subject-matter, 
although  it  was  erroneously  or  corruptly  *  granted  in  the  *  817 
particular  case  (t).    It  would  manifestly  be  unjust,  that  a 

(h)  Price  v.  Messenger  if  others,  3  B.  &  P.  158.  See  also  Smith 
v.  fnUshirej  2  B.  d&  B.  619 ;  where  constables,  under  a  warrant  to 
search  for  black  cloth  which  had  been  stolen,  took  cloth  of  other 
colours,  and  It  was  held  that  they  were  within  the  protection  of 
the  Stat,  and  that  an  action  must  be  commenced  within  the  six 
months. 

(c)  Such  proof  is  usually  given  as  part  of  the  plaintiff's  origi- 
nal case ;  but  it  seems  to  be  competent  to  him  to  rely  on  proof  of  tho 
trespass  in  the  first  instance,  and  to  prove  the  demand  in  reply.   . 

{d)  As  to  proof  of  the  service  of  the  notice.     Vide  supra,  794. 

(t)  By  the  stat.  23  Geo.  II,  c.  44,  s.  5..  * 

(f)  Jory  V.  Orehardy  2  B.  &  P.  39. 

fg)  Jcnes  V.  Vaughan^  5  East,  448.  ^ 

(h)  If  the  magistrate  be  joined,  and  a  verdict  be  given  against 
him,  then  by  the  stat.  22  Geo.  II.  c.  44,  s.  6,  the  plaintiff  shall  re- 
cover his  costs  against  him,  to  be  taxed  in  such  a  manner  as  to  in- 
clude the  costs  which  the  plaintifTis  liable  to  pay  to  the  defendant, 
for  whom  the  verdict  is  so  fotmd. 

(i)  2  Haw.  c  13,  8.  11.  Terry  v.  HunHngUm,  Hardr.  484.  Bac. 
Ab.  tit.  CimsiabU,  D.  HiB  v.  JMemon,  1  Str.  710.  [Pavl  v.  Vun- 
kit^  6  Binney,  124.    Warner  v.  Shed,  10  Johns,  138.    Hasketl  v. 


* 
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PABT       mere  miBisterial  officer,  who  was  bound  at  his  peril  to 
IV.         execute  the  process,  should  suffer  for  doing  what  he  sap- 
.  posed  to  be  perfectly  lesal  in  the  execution  of  a  warrant 

iMbiiee  by  a  apparently  valid,  and  which  was  rendered  illegal  by  &ct 
conftable,  ftc.  not  withi^  his  knowledge.  But  it  is  a  general  principle  of 
not.  *    I^^9  ^^^  where  Courts  of  Justice  assume  a  jurisdiction  which 

they  do  not  possess,  an  action  of  trespass  lies  against  the 
officer  who  executes  process,  because  the  whole  proceed- 
ing was  coram  nonjudice  ;  and  where  there  is  no  jurisdiction 
there  is  no  judge,  and  the  proceeding  is  as  nothing  (^(1)* 
And  therefore,  where  a  Justice  on  a  conviction  on  the  Game 
Laws  issued  a  warrant  of  commitment  to  prison,  without  first 
endeavouring  to  levy  the  penalty  on  the  goods  of  the  party 
convicted,  it  was  held  that  the  constable  who  had  executed 
.  the  warrant  was  justified,  although  the  Justice  was  a  tres- 
passer (t).  So  if  a  justice  were  maliciously  to  grant  a  warrant 
of  commitment  for  felony,  without  information  on  oath  (m)  (2). 
But  it  was  held,  that  if  a  Justice  had  no  authority  to  appre- 
818  hend  *a  party  in  respect  of  the  matter  specified  in  the 

Stimmr,  1  Pick.  459.  Yelv.  42.  a.  note.]  The  contrary  has  been 
aetserted,  and  the  case  10  H.  7.  17,  has  been  much  relied  on  as  an 
authority  for  the  assertion.  There  it  was  held  that  one  who  by 
the  order  of  a  bishop  arrested  another  for  saying  that  he  was  not 
bound  to  pay  tithes,  was  a  trespasser,  as  it  could  not  be  justified  by 
the  Stat.  2  Hen.  IV.  c.  15,  which  authorizes  bishops  to  arrest  for  he- 
resy. The  answer  is,  that  there  the  order  itself  was  makifesOjf 
HUgalj  besides,  it  was  not  in  writing.    See  2  Haw.  c.  13,  s.  11. 

(k)  P.  C.  in  Ptrkxn  v.  Proctor  if  another^  2  Wils.  384.  Case  of 
ike  Marshalseay  10  Co.  76.  a.  b.  As  where  a  rate  is  unduly  made, 
the  warrant  of  justices  will  not  excuse  the  churchwardens  of  the 
poor,  who  distrain  for  it.  JSTiekols  v.  Walker  $f  Carkry  Cro.  Car. 
395.  See  Browi^  v.  ComfUmy  8  T.  R.  424,  in  which  the  case  of 
Orhy  V.  Haies^  1  Ld.  Ray.  3,  was  overruled.    But  see  p.  811,  n.  (n). 

If  a  justice  of  the  peace  make  a  warrant  to  a  constable  to  arrest 
a  man  in  an  action  of  debt,  such  a  warrant  will  not  justify  the  con- 
stable, because  he  was  not  obliged  to  obey  it ;  and  must  take  no- 
tice, at  his  peril,  that  it  was  in  a  matter  concerningwhich  the  jus- 
tice had  no  jurisdiction.    Morse  v.  James j  Willes,  122. 

(I)  HiU  v.  Bateman,  1  Str.  710. 

(m)  Morgan  v.  Hughes^  2  T.  R.  225.  But  a  magistrate  may  grant 
a  warrant  on  reasonable  suspicion,  although  there  be  no  direct 
charge  on  oath.    Elsee  v.  SmWi^  1  D.  &  R.  202. 


(1)  [See  Yelv.  42.  a.  noU  (1),  and  cases  there  collected.  Keilw. 
106.  San/ard  v.  JVtckols  ^  a/.,  13  Mass.  Rep.  286.  Pearee  v.  ^- 
wood,  ibid.  324.  Hoit  v.  Hooky  U  Mass.  Rep.  2ia  Cable  t.  Cooper, 
15  Johns.  152.  BviUr  v.  Potter^  17  ib.  145.  Conner  r.  Common- 
weaUhj  1  Binney,  38.] 

(5M  [But  the  oJUer  may  justify  under  a  warrant,  which  is  regular 
cm  the  face  of  it,  without  showing  that  it  was  founded  on  a  com- 
plaint under  oath.    San/ord  ▼.  McMt  if  a(.,  13  Mass.  Rep.  28&] 
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warrant,  but  only  to  issue  a  summons,  then  there  being  no       pabt 
pretence  for  the  jurisdiction,  the  warrant  would  be  no  jus-         iv.     • 
tification  to  the  officer  (n).     So  if  it  appear  on  the  face  of  _— — . 
the  warrant  that  the  offence  is  one  over  which  the  Justice  Defence  imder 
of  Peace  had  no  jurisdiction  (o).     So  if  he  issue  a  warrant  *  warrant. 
to  bring  the  party  before  him,  at  a  place  out  of  the  county 
for  which  he  is  a  Justice  (p) ;  so  if  the  warrant  on  the  face 
of  it  be  void  and  illegal  for  uncertainty ;  as,  if  it  be  a  ge- 
neral warrant  to  apprehend  all  persons  suspected  of  a  par- 
ticular offence,  without  naming  any  ;  for  it  is  the  duty  of 
the  magistrate,  and  not  of  the  officer,  whose  duty  is  minis- 
terial, to  judge  of  the  grounds  of  suspicion  ;  and  whether 
a  particular  person  be  guilty  or  not,  is  a  fact  to  be  decided 
on  a  subsequent  trial  {q).    So  a  churchwarden  or  overseer 
is  a  trespasser  in  executing  a  warrant  of  distress  under  a 
rate  illegally  made,  as  in  an  extra-parochial  place,  for  there 
was  no  jurisdiction  (r). 

It  has  been^aid  down  by  Lord  Hale  («),  that  although 
an  officer,  who  under  the  warrant  of  a  Justice  of  the  peace 
breaks  open  doors  to  search  for  stolen  goods,  is  justified, 
although  none  be  eventually  found,  yet  that  the  owner  is 
justified  or  not,  according  to  the  event ;  and  in  Bostock  v. 
Saunderst  (^),  on  similar  grounds,  it  was  held  that  an  excise 
officer  was  liable  in  trespass  for  breaking  and  entering  the 
plaidtiff's  house  under  a  warrant  of  commissioners,  granted 
upon' his  own  information,  to  search  for  tea  suspected  to 
have  *been  concealed  there  («),  none  having  in  fact  been  *  819 
found.  But  in  a  subsequent  and  similar  case  (a?)  it  was 
held,  that  since  the  warrant  was  granted  upon  the  judg- 
ment of  the  commissioners,  warranted  by  oath,  the  action 
was  not  maintainable.    The  commissioners  had  authority 

(n)  Shergold  y.  HoUotDciy,  2  Str.  1002.    2  Sess.  C.  100.  No.  lOt). 

(o)  Bac.  Ab.  tit.  CorutMe,  D.  14  Hen.  VIII.  16.    Cromp.  147, 
8,  9.  (p)  Ibid. 

{q)  4  B1.  Comm.  291 ;  3  Burr.  1372 ;  1  BI.  R.  562 ;  11  St.  Tr. 
307.  321 ;  Comm.  Jour.  22  &  25 ;  Ass.  1766 ;  2  Wils.  275. 

fr)  MchoLsY.  Walker,  2  Roll.  Ab.  560;  2  Hale,  119;  Cro.  Car. 
394.     Vide  supra,  811,  note  (n). 

(8)  2  Hale,  150. 

(i)  2  Bl.  R.  912,  and  3  Wils.  434. 

'  (u)  Under  the  stat.  10  Geo.  I.  c.  10,  s.  13 ;  which  enacts,  that  in 
case  any  officer,  &c.  shall  suspect  any  tea,  &c.  to  be  concealed, 
with  intent  to  defraud,  &c.  on  oath  made  to  the  commissioners,  &c. 
setting  forth  the  grounds  of  his  suspicion,  it  shaUbe  lawful  for  them 
to  authorize  the  officer  to  enter  such  house,  &c.  See  also  as  to 
warrants  to  search  for  stolen  goods,  the  statute  22  Geo.  III.  c.  58. 

(x)  Cooper  r.  Booth,  3  Esp.  C.  135. 
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PART       to  issue  the  warrant ;  it  was  l«al  when  it  was  issued,  and 

*     IT.         when  it  was  executed ;  and  (Ld.  Mansfield  observed)  it 

—-...—  would  be  a  solecism  to  say  that  the  legal  execution  of  a 

Dflftnce  under  legal  warrant  could  be  a  trespass.     It  was  also  held,  that 

a  warrant.      |^  y^^  q^^  incumbent  on  the  defendant  to  prove  at  the  trial 

that  he  had  reasonable  or  probable  grounds  for  laying  the 

information ;  for  by  the  Act  the  oath  of  the  officer  is  made 

evidence  of  the  truth  of  the  fact ;  and  the  probability  of  the 

suspicion  is  left  to  be  judged  of  by  the  magistrate. 

By  ft  codita*        Iv .  A  constable  who  acts  without  a  warrant,  or  who  does 

out'^'ananu  ^^^  *^*  ^^  obedience  to  the  warrant,  is,  it  has  been  held, 
within  the  protection  of  the  8th  section  the  stat  24  G.  2, 
c.  44.  (y) ;  and  the  words  in  the  stat  21  J.  1.  c.  12,  s.  ^ 
by  ffiriue  of  their  offictj  apply  to  all  cases  where  the  party 
intends  to  act  in  the  character  of  a  constable,  afthougfa  be 
acts  improperly,  for  where  he  really  acts  in  die  course  of 
his  office  he  wants  no  protection  from  the  s^tute  (z).  And 
*  820  therefore,  if  a  constable  *  of  his  own  authority,  and  with- 
out any  warrant,  and  without  any  reasonable  or  probable 
cause  (a),  arrest  a  party  on  a  charge  of  felony,  said  cany 
him  before  a  magistrate,  the  venue  must  be  laid  in  the  pro- 

(y)  Supra^  796.  As  where  a  coiuitable,  acting  under  a  wairant  to 
seize  the  goods  oC  .4.,  seizes  those  of  B.,  the  action  must  be  brought 
within  mx  months.  Parian  v.  WUUamSf  3  B.  &  A.  330,  orermuBg 
the  case  of  PostUthwaUe  v.  Gibsan  if  another,  3  Espw  C.  326.  And 
see  Theobald  v.  Crichmore,  1  B.  &  A.  227. 

(z)  Per  Abbott,  L.  C.  J.  3  Starlde's  C.  445 ;  and  see  AUotk  v. 
Andreum,  2  Esp.  C.  541  n. ;  where  Ld.  Kenyon  observed,  that  where 
a  man  doing  an  act  within  the  limits  of  his  official  anthority,  exear* 
cises  that  authority  improperly,  or  abases  the  discietiofl  placed  in 
him,  to  such  cases  the  statute  extends.  And  sse  Theobald  v. 
Criehmortj  1  B.  &  A.  227 ;  where  a  constable,  who  had  broke  into 
a  house  to  levy  a  i^hurch-rate,  granted  under  the  stat  53  Geo.  IIL 
c.  127,  was  held  to  he  within  the  12th  section,  which  requires  an 
action  for  sny  thing  done  in  pursuance  of  the  act  to  be  brought 
within  three  months;  and  Ld.  Ellenborough  observed,  that  the 
object  of  the  clause  was  clearly  to  protect  persons  acting  illegally, 
but  in  supposed  pursuance  of  the  statute,  with  a  bona  fide  intention 
of  discharging  their  duty.    Supra,  800. 

(o)  In  Isaacs  v.  Brand,  2  Starkie's  C.  167,  Lord  EUenborough  in- 
timated his  opinion  in  point  of  law,  that  a  charge  made  by  a  prin- 
cipal thief,  on  his  apprehension,  against  a  party  fbr  receiiing  the 
goods,  did  not  authorize  an  arrest  by  the  officer  without  a  warrant ; 
but  it  was  lejft  to  the  Juiy  to  say  whether  there  was  prohabie 
cause.  In  Hill  v.  Yaies,  2  Moore,  80,  [8  Taimt.  182.  S.  C]  where  a 
constable  acted  under  the  statute  15  C.  2,  c.  2,  s.  2,  which  autbo« 
rizes  a  constable  to  arrest  persons  whom  he  suspects  to  be  convey* 
ing  a  burthen  of  young  trees,  it  was  said  that  the  question  of  (ffo- 
ble  cause,  was  for  the  Judges,  and  that  it  could  not  be  left  to  the 
Jury.  Vide  Vol.  I.  p.  426. 
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per  county  (a) ;  and  he  cannot  without  a  warrant  justify       pabt 
an  arrest  lor  a  breach  of  the  peace^  which  is  not  commit-         iv. 
ted  within  his  own  view  (6),  unless  a  wound  has  been  given         •   • 
which  is  likely  to  occasion  death  (c) ;  but  it  is  a  justification  Defence  by  a 
to  show  that  the  plaintiff  was  committed  to  his  custody  coiiitabie,&c. 
on  a  legal  charge,  provided  he  acted  bona  fde^  and  with-  JJUJl^Qt,* 
out  collusion  {d).    If  there  be  no  evidence  of  collusion,  in 
such  ^.  case  he  is  in  point  of  law  entitled  to  a  verdict  (e). 
It  seems,  however,  that  a  constable  is  not  bound  to  act  on 
a  charge  made  by  another,  in  respect  of  an  offence  com- 
mitted in  the  absence  of  the  constable  (/).     And  if  a  rea- 
sonable charge  be  made,  it  is  a  good  defence  to  him  *  un-  «  g^i 
der  the  general  issue,  although  be  afterwards,  and  on  fur- 
ther inquiry,  discharges  the  accused  without  taking  him 
before  a  magistrate  (^),  and  although  it  afterwards  turn 
out  that  the  charge  was  wholly  unfounded  (A).  So,  although 
no  specific  charge  be  m^ule  to  the  constable,  yet  if  a  felony 
has  been  committed,  and  information  of  the  felony,  and  its 
circumstances,  has  been  communicated  to  the  constable, 
but  no  specific  charge  is  made  against  any  one,  he  will  be 
justified  in  arresting  a  party  whom  he  suspects  to  have 

(a)  Under  the  stat.  21  Jac.  I.  c.  12,  s.  5.  SUnghi  v.  Che  ii  GarveTf  . 
2Starkie's.C.445. 

(h)  Coupey  v.  Henley  St  others,  2  Esp.  C.  540.    2  Haw.  c.  13,  s.  8. 

(c)  Ibid. 

{d)  White  V.  Taylor  and  Simeoe,  4  Esp.  C.  80.  The  defendant 
Simcoe  bad  made  a  malicioiis  charge  of  felony  against  theplaintiff 
to  tlie  defendant  Taylor,  a  constable  at  the  watch-house,  who  com- 
mitted him  upon  it  to  the  Compter.  On  an  action  of  trespass  Tay- 
lor was  acquitted,  and  Simcoe  found  guilty. 

(e)  Per  Le  Blanc,  J.  ibid.  (J)  Ibid. 

(g)  MCUmghan  v.  Clayton  ^  fmoUter^  Lancaster  Summer  Ass. 
1816,  Cor.  Bayley,  J.  MS.    And  1  Holt's  C.  478. 

(h)  White  V.  TaytoTy  4  Esp.  C.  80.  M^Cloughan  v.  Clayton,  1 
Holt's  C.  478.  In  Samuel  v.  PayneyDoug.  359,  Ld.  Mansfield  said, 
'<  If  a  man  charge  another  with  felony,  and  require  an  officer  to 
take  him  into  custody,  it  would  be  most  mischievous  if  the  officer 
were  first  bound  to  try,  and  at  his  peril  exercise  his  judgment  on 
the  truth  of  the  charge.  He  that  makes  the  charge  should  alone 
be  answerable."  In  that  case,  after  a  search  warrant  granted,  no 
goods  having  been  found,  the  defendant  who  first  made  the  charge, 
and  Payne  a  constable,  and  his  assistant,  arrested  the  plalntifiTon  a 
Saturday,  he  was  detained  till  Monday,  and  then  discharged,  after 
examination  before  a  magistrate ;  there  was  a  verdict  against  all 
three ;  but  the  Court  afterwards  held  that  the  charge  was  a  suffi- 
cient justification  to  the  constable  and  his  assistant,  and  cited 
Ward'a  ease,  Clayton,  44.  pi.  76.  2  Hale's  P.  C.  84. 89.  91.  And 
Haw.  b.  2.  c  12,  s.  13. 
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PAIT       committed  the  felony,  but  who  tarns  oat  to  be  ionooeDt, 
It.         provided  he  act  bona  fide  in  pursuit  of  a  supposed  felon  (t). 
*  Although    one  who  acts    in  aid  of  a  constable  is 


«  822  within  the  protection  of  the  stat.  21  J.  1.  c.  12,  s.  5,  (Ar), 
Defeocc  by  88  to  the  venue^  and  as  to  his  defence  under  the  general 
coMtahlefyftc.  [ggxxe  y  yet  one  who  is  the  prime  mover,  and  who  set« 
the  constable  in  motion,  by  making  a  complaint  and 
charge  to  him,  is  not  within  the  statute  (/);  and  where 
there  is  a  doubt  whether  a  private  person  acted  as  the 
prime  mover,   or  merely  acted  in  aid  of  the  constable 

(i)  Ledwiih  v.  CaiekpoU,  Cald.  29 J.  Smith  had  lost  Imens; 
Stevens  came  with  Smith  to  the  tfefendant,  a  manhalman  to  tfa« 
Lord  Mayor,  and  Stevens  informed  the  defendant  that  one  M ados 
had  put  the  linens  into  a  hackney  coach  at  a  public  house ;  that  the 
plaintiff  put  his  head  into  the  coach  there ;  that  afterwards  the  coach 
stopped  at  another  house,  and  that  the  plaintiff  met  it  ttiere ;  Smith 
suspecting  the  plaintiff  to  have  been  concerned  in  the  theft,  took  the 
defendant  en  a  Sunday  to  the  plainti^  in  order  to  have  him  appre* 
bended,  but  when  they  came  neither  Smith  nor  any  other  person 
charged  the  plaintiff  with  felony ;  Smith  said,  ^  I  have  lost  some 
cloth,  but  I  do  not  say  it  was  he  who  stole  it ;  I  know  nothing  of 
that ;  but  stolen  it  was."  The  def<mdant  then  arrested  the  plaimifl^ 
who  was  discharged  the  next  day  by  the  niagistrate.  The  defendant 
pleaded  the  general  issue,  and  the  plaintiff  had  a  verdict  for  OCX. ; 
but  the  Court  granted  a  new  trial.  Ld.  Mansfield  observed,  ''the 
first  question  is,  whether  a  felony  has  been  committed  or  not  ?  And 
then  the  fundamental  distinction  is,  that  if  a  felony  has  been  actu- 
ally conunitted,  a  private  person  may,  as  well  as  a  peace  ofiieer, 
arrest ;  if  not,  the  question  always  turns  upon  this,  was  the  arrest 
hona  fide ;  was  this  act  done  fhirly,  and  in  pursuit  of  an  offender,  or 
by  design,  or  malice  and  ill-wiU  ?  Upon  a  highway  robherv  being 
committed,  an  alarm  spread,  and  particulars  circulated,  ana  in  th^ 
case  of  crimes  still  more  serious,  upon  notice  given  to  all  the  sea 
ports,  it  would  be  a  terrible  thin^,  if,  uoider  probable  came,  an 
arrest  could  not  be  made ;  and  relons  usually  are  taken  up  upon 
descriptions  in  advertisements.  Many  an  innocent  man  has  been 
and  may  be  taken  up  upon  such  suspicion ;  but  the  mischief  and  in- 
convenience  to  the  public  in  this  point  of  view  is  comparatively 
nothing.  It  is  of  great  consequence  to  the  police  of  die  country; 
1  think  there  should  be  a  new  trial."  Note,  that  BuHer,  J.  doubted 
whether  the  constable  was  justifiable,  smce  to  hold  tibat  he  was, 
would  imply  that  he  was  to  some  purposes  a  judicial  officer,  which 
he  said  was  goinf^  farther  than  had  yet  been  adjtt49ed  him,  teawa 
qu,  for  to  a  certain  extent,  even  a  pnvate  person  is  justified,  or  not, 
m  arrestinff  according  to  the  particular  circumstances  of  suspicioa 
on  which  he  miist  exercise  his  discretion.  See  Haw.  b.  3^  c.  13, 
8. 3 ;  and  4  TaunL  34. 

(k)  iS^pro,  800. 

/!>  JUise  CiMfftaii  V.  Ctoytan,  1  Hoh'a  C.  47&  SStarkie'sC.  445. 
Because,  ai  is  said,  the  person  who.  puts  the  constable  in  motloii,  is 
jprima  facie  a  trespasser,  and  therefore  ought  to  atteae  and  pswf* 
the  truth  of  the  suggestions  on  which  he  indaced  uie  constable 

to  act,  A. 
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*  who  undertook  to  act  as  of  bis  own  anUiority,  is  a  qiies«       met 
tion  of  fact  for  the  jury  (m).    A  private  person  may,  as         iv. 
well  as  a  constable,  justify  the  arrest  of  one  actually  ffuilty    - .  . 
of  treason  or  felony  (n),  or  who  has  given  a  wound  likely  Dtfenwby  a 
to  prove  mortal.    And  if  a  felony  has  been  committed,  al-  P"?^***  pe««)n, 
thouffh  not  by  the  party  arrested,  a  private  jperson  may  J^nt.^"^  ^*'" 
justify  the  arrest,  if  ne  acted  bona  Me  upon  fair  and  suffi-* 
cient  grounds  of  suspicion  (o)  ;  such  a  defence  must,  how«p 
ever  be  specially  pleaded  (p).    Where  no  treason  or  felo- 
ny has  been  committed,  or  dangerous  wound  given  by  ang 
one^  it  seems  jliat  a  private  person  cannot  at  common  law 
justify  an  arrest  upon  suspicion ;  except,  indeed  where 

A.  being  robbed,  su^ects  B.  and  delivers  him  in  charge  to  a  con- 
stable present ;  trespass  is  maintainable  against  A.  StonthouBe  v. 
EUxot,6T.R.3l5. 

(m)  Staifht  v.  Gee  if  Garver,  2  Starkie's  C.  445 ;  where  it  was  so 
left  to  the  jury  by  Abbott,  L.  C.  J. 

(n)  Haw.  b.  2,  c.  13,  s.  15.  It  is  there  said  that  a  private  person 
who  is  not  himself  indueed  to  believe  th.at  the  party  is  guilty,  would 
not  be  justified  in  arresting  him  by  command  of  a  constable.  [See 
Wakdy  V.  Har€  $fal.6  Binney,  316.] 

Ji  pnvaU  person,  wUhoui  warranty  may  arrest,  Ist,  If  there  be  a 
felony  done ;  ddly,  if  the  party  arresting  has  probable  cause,  which 
is  traversable ;  3dlv,  the  arrest  must  be  by  the  party  suspecting. 
Sir  AfH^Mvy  AshUy^B  Ca$e,  13  Co.  92.  "^ 

A  private  person,  without  warrant,  cannot  justify  the  breaking 
doors  to  take  a  suspected  person,  unless  he  be  the  actual  felon.  I 
Hale,  82. 

But  he  may  justify  the  breaking  and  entering  the  house  of  ano- 
ther, and  imprisoning  him  to  prevent  him  from  committing  a  felo- 
ny.   Hancock  v.  Baker,  2  B.  &  P.  260. 

(o)  See  Haw.  b.  2,  c.  12,  s.  8, 9,  10,  &c. ;  where  a  nun\ber  of  jus- 
tifying causes  of  suspicion  are  enumerated,  some  of  which  are  very 
large  and  indefinite,  such  as  '*  Common  Fame," — *^  Keeping  com- 
pany with  persons  of  scandalous  reputation,'' — "  Behaving  in  such 
a  manner  as  to  betray  a  consciousness  of  guilt."  It  is  laid  down 
as  essential,  that  the  party  himself  who  arrests  must  be  induced  by 
the  grounds  of  suspicion  to  believe  the  party  arrested  to  be  guilty. 
See  Lid.  Mansfield's  observations  in  Ledtoith  v.  Catchpole,  Cald.291. 
Whether  the  grounds  of  suspicion  are  sufiicient  to  justify  the  party 
so  arresting  seems  to  be  a  question  of  law.  (Haw.  b.  ^  c.  12,  s. 
18 ;  2  Inst.  52 ;  2  Hale,  78 ;  Finch,  340.  Mure  v.  Kay,  4  Taunt. 
84.)  And  the  grounds  must  be  set  forth  in  pleading  the  justifies^ 
tion,  in  order  that  the  court  may  judge  whether  the  suspicion  was 
reasonable,  (ibid.)  and  unless  the  plea  set  fbrth  the  causes  of  suspi- 
cion with  certainty,  it  will  be  bad  on  demurrer.  Ibid.  See  also 
Ouppv  V.  Britttebankf  5  Price,  525,  where  the  plaintiff*  had  uttered 
forged  bank  notes  at  a  fair,  and  the  defendants  took  him  before  a 
magistrate,  it  was  held  that  the  facts  afforded  a  sufficient  plea  of 
justification. 

(p)  See  the  last  note ;  and  Mitre  v.  Kay,  4  Taunt.  Si. 
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the  hue  and  cry  has  been  raised,  and  there  is  no  reason  to 
IT.         suppose  that  it  is  groundless  (^).    A  priTate  person  *can- 
—i.—  not  arrest  for  any  offence  inferior  to  felony  ,*not  committed 
*  824  within  his  view ;  but  if  an  affray  be  conmiitted  in  his  pre- 
DefeiiMbya    seuce  he   may  stay  the  affrayers  till  the  heat  be  over, 
Ci^t^'f '  •"^  ^^'^  deliver  tbem  to  the  constable  (r),  and  also  stop 
rant.     ^^''    those  who  are  going  to  join  either  party  {$).    So  also  a 
private  person  may  at  common  law  lawfully  lay  hold  of 
one  c(»nroitting  treason  or  felony,  or  doing  any  act  which 
would  manifestly  endanger  the  Hfe  of  another,  and  detain 
him  till  it  may  reasonably  be  supposed  that  he  has  chang- 
ed his  purpose  (r). 

Knowledge. 

See  tit.  Coin. — ^Fobgebt. — Negligekce. — ^Notice. 

Landlobd  and  Tenant. 

See  Ejectment.-^Use  and  Occupation. — ^Waste. 

Larceny. 

Particvian  of       Upon  an  indictment  for  larceny  (a)  it  is  necessary  to 
proof.  prove,  in  ordinary  cases,  1st.  A  awiion  and  aspartaikm; 

"  825  2d.  With  ^fdonums  intention  ;  3d.  Of  the  *good»  and  chat- 
tels ofanotker^  as  described  in  the  indictment.  And  where 
there  has  been  a  baibnent  of  the  goods  to  the  prisoner  by 
the  owner,  it  is  iurther  necessary  to  prove,  either  Ist^  a  fe- 
l<Hiious  intent  on  the  part  of  the  prisoner,  m  pracurnig  the 
deUoery  to  him,  which  defeats  the  bailment,  or  that  the  de- 
livery was  procured  by  farce  or  duress  ;  or,  2dly,  that  bft- 

(q)  Haw.  b.  2,  c  12,  s.  16.  The  Hoe  and  Cry  is  the  pursuit  of 
an  offender  from  town  to  town  till  he  be  tak^i,  which  all  who  are 
present  when  a  felony  is  conunitted,  or  dangerous  wound  giyen^ 
are  by  the  common  as  well  as  statute  law  bound  to  raise  against 
the  offenders  who  escape,  on  pain  of  fine  and  imprisonment.  3 
Inst.  116,  7.  1  Hale,  588.  2  Hale,  99.  102.  Haw.  b.  2.  c  12,  s.  5. 
As  to  the  mode  of  raising  the  Hue  and  Cry,  see  Haw.  b.  2.  c  12, 
s.6. 

(r)  Haw.  b.  2.  c.  1%  s.  8.    [PkiOips  r.  TmU,  11  Johns.  486.} 

(s)  Haw.  b.  1.  c.  6a. 

ft)  mw.  b.  2.  c.  12,  s.  J  9. 

(a)  See  the  different  definitions  of  larceny.  East's  P.  C.  533.  The 
true  meaning  of  larceny  is  **  the  felonious  taking  the  goods  of  ano- 
ther, without  his  consent  and  against  lus  will,  with  intent  to  con- 
vert them  to  the  use  of  the  taker."  Per  Grose,  J,  In  delivering  the 
opinion  of  the  court.    Hammon^n  case,  JLeach,  1069. 
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fore  the  asportation  the  bailment  had  been  determined  by  the       part 
tortious  act  of  the  bailee  ;  or,  3dly,  that  the  bailment  had         it. 
been  determined  hy  performance  of  the  condition. 


1st.  A  caption  and  asportation :  the  latter  seems  neces-  Ctption  aad 
sarily  to  include  the  former,  although  the  converse  is  not  asportation. 
true,  for  there  may  be  a  taking  into  the  possession  without 
•an  asportation  or  removal.    To  constitute  a  caption,  the 
property  must  have  been  taken  into  the  possession  of  .the  # 

prisoner.  Therefore,  where  the  prisoner  cut  the  girdle  of 
another,  and  in  consequence  the  purse  fell  to  the  ground, 
but  was  not  otherwise  taken  possession  of  by  the  prisoner, 
it  was  held  to  be  no  felony  (h) ;  but  a  momentary  posses- 
sion is  sufficient  (c).  It  need  not  be  by  force  {d) ;  and  it 
is  not  purged  by  a  re-delivery  (e) ;  and  tne  least  removal  is 
sufficient  to  constitute  an  exportation  (f).  As  if  plate  be 
taken  out  of  a  trunk  and  laid  beside  it  {g) ;  or  the  goods 
be  removed  from  one  end  of  the  waggon  to  the  other  (A) ; 
or  an  ear-ring  be  forced  by  violence  from  the  ear,  and  fall 
upon  the  hair  (t) ;  proof  that  the  skins  of  sheep  *  were  tak-  *  826 
en,  and  the  carcases  left,  is  evidence  of  the  stealing  of  the 
sheep  (Z).  The  pulling  of  wool  from  the  back  of  a  lamb  is 
a  sufficient  asportation  (m).  There  must,  however,  be  an 
actual  and  complete  removal  of  the  thing  from  the  place, 
aft^r  it  has  been  taken  into  the  possession  of  the  prisoner. 
And,  therefore,  the  setting  a  bale  of  goods  on  one  end 
without  removing  it  to  a  different  place,  is  not  an  asporta- 
tion (n)  ;  and  where  a  purse  taken  by  the  prisoner  from  the 
pocket  of  another,  remained  still  attached  by  a  string  to 
keys  in  the  pocket,  it  was  held  that  the  asportation  was  not 
complete  (o) ;  and  so  it  was  held  where  goods  remained 
attached  by  a  string  to  part  of  the  shop  (jp). 

(h)  1  Haw.  c.  54.    1  Hale's  P.  C.  532.    Dalt.  100.    Cromp.  34. 
(e)  R.  V.  Peatj  Leach,  267.    Hale,  53a    3  Inst.  69. 

(d)  East's  P.  C.  687. 

(e)  3  Inst.  69.    Staunf.  27.    1  Hale,  P.  C.  533. 
Cf)  1  Haw.  c.  3a 

(g)  Kel.  31.    1  Hale,  P.  C^508.    "^ 

(h)  JR.  V.  CoTiletj  Leach,  272.    S.  C.  East's  P.  C.  556. 

(%}  R.  y.  Lapier,  Leach,  360.  1  Haw.  c.  33.  3  Inst.  108, 109.  2 
Vent.  215.  7  Ass.  39.  1  Hale's  P.  C.  508.  Dalis.  2L  Cromp.dO, 
JR.  V.  Simpson^  Kel.  31. 

(I)  R.  V.  Bawlina,  East's  P.  C.  617. 

(m)  R.  r,  Martin^  Leach,  205. 

{n)  R  V.  Cherry,  East's  P.  C.  556. 

(o)  R.  v.  fFUkinatmy  1  Hale's  P.  C.  508.    East's  P.  C.  556. 

(p)  Chtmfn  case.  East's  P.  C.  556.  FarrtWB  case,  Leach's  C.  C. 
L.266.    East's  P.  C.  557. 
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TAXT  A  caption  and  asportation  bj  the  hand  of  one,  is  tfiai  of 

IT.        all  who  are  present  aiding  and  abetting  {q) ;  and  it  is  not 
-i— .^—  essential  to  prove  that  they  were  done  immediately  and  di* 
Caption  and     rectly  by  the  prisoner,  it  is  sufficient  to  show  that  be  com- 
aiporuUon.     mitted  the  act  by  means  of  an  innocent  instrument  (r). 
After  the  goods  have  once  been  stolen  the  prisoner  is  guil- 
ty of  a  fresh  felony  wherever  he  carries  the  goods,  for  the 
property  is  not  altered  ;  and  therefore,  where  goods  are 
stolen  in  one  county  and  carried  into  another,  the  prisoner 
is  guilty  of  a  felony  in  the  latter  county  (1). 
Felonicft.  2dly,  That  the  takma  was  felonious. — It  is  the  pecuUai 

*  827  province  of  thejury  to  decide  upon  the  inteniUm  *  of  the 
prisoner  {s).  The  question,  whether  a  particular  taking 
was  felonious,  is  a  auestion  of  law,  arising  principally  up- 
on the  intention  of  the  prisoner,  as  found  by  the  jwry.  Tte 
felonious  quality  consists  in  the  intention  of  the  prisoner  to 
defraud  the  owner,  and  to  apply  the  thing  stolen  to  his  own 
use  {t).    It  is  sufficient  if  the  prisoner  intend  to  appropri- 

(q)  See  tit  Jicetssory, 

(r)  See  tit.  JJecesaory.  East's  P.  C.  555.  1  Haw.  e.  33,  s.  8.  1 
Hale's  P.  C.  507.    3  Inst.  108. 

(9)  East's  P.  C.  685.    Summ.  61.    1  Hale's  P.  C.  504. 

(t)  Vide  tiuM,  824.  [The  StaU  v.  Smiikj  9  Tyl«r,  272.]  See 
the  case  of  R.  v.  Marfit  St  Conway,  Cor.  Abbott,  J.  Maidstone  Lent 
Ass.  1816,  and  afterwards  by  the  Judges.  It  was  there  held  that 
the  taking  of  oats  by  a  servant,  with  intent  to  give  them  to  the  mas- 
ter's horses,  from  the  granary  of  the  master,  by  means  of  a  £dse 
key,  was  a  felony.  See  Burn's  J.  by  Chetw.  Vol.  IIL  p.  176L  So 
it  was  decided  by  Thompson,  O.  B.  that  the  tiddn^  a  horse  by 
stealth  from  the  stable  of  a  prosecutor,  and  destroying  it  by  throw- 
ing it  down  into  a  coal  pit,  in  order  to  defeat  a  prosecution  found- 
ed on  a  former  larceny  m  stealing  the  same  horse,  amounted  to  a 
felony.  But  where  the  prisoner  took  the  horses  of  the  prosecutor 
with  intent  to  ride  them,  and  then  to  leave  them  without  returning 

(1)  [If  a  person  aid  and  abet  in  stealing  goods  in  one  county,  and 
they  be  afterwards  carried  into  another  county  without  his  assist- 
ance, where  he  is  afterwards  concerned  in  tibe  possession  and  dis- 
posal of  them,  he  is  guihv  of  larceny  in  the  latter  county.  0ms- 
moHweaUh  v.  Hewttt,  lO  Mass.  Rep.  Ij4. 

It  is  held  in  North  Carolina  and  New  York,  that  stealing  pro- 
perty in  another  State,  and  bringing  it  there,  is  not  there  pu- 
nishable as  larceny.  The  Slate  y.  Brcwnj  1  Hayw.  100 — i%e 
People  V.  Gardner,  2  Johns.  477.  The  People  v.  Sdtendt,  ibid. 
479.  SecuSf  in  Connecticut  and  Massachusetts.  The  Siate  v. 
JSttif,  3  Conn.  Rep.  185— CosiMefii«eaft4  v.  CuUms,  1  Mam.  Eep. 
116.  And  a  person  receiving  in  Massachusetts  goods  stolen  m 
another  State,  knowing  them  to  be  stolen,  may  be  there  punished  as 
an  accessory  ^er  the  fact.  CommonweaUh  y.  wffulreias,  2  Mass. 
Rep.  14.} 
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FELONIOUS  INTENTION. 

ate  the  value  of  the  chattel,  aiid  not  the  chattel  itself,  to 
his  own  UBe  ;  as  where  the  owner  of  goods  steals  them  from 

his  own  servant  or  bailee,  in  order  to  charge  him  with  the 

amount  (u).  The  intention  must  exist  at  the  time  of  the  FeioKric^. 
taking,  and  no  subsequent  felonious  intention  will  render 
the  previous  taking  felonious  ;  as,  where  goods  are  remov* 
ed  by  the  prisoner  during  a  fire,  with  intent  to  preserve 
them  for  the  owner,  and  he  afterwards-  determines  to  ap- 
propriate them  to  his  own  use  {x'j  ;  or  where  a  bai^pient  is 
Erocured  without  any  felonious  mtent  on  the  part  of  the 
ailee,  and  he  afterwards,  and  before  the  determination  of 
the  bailment,  converts  the  property  (y).  The  usual  indi- 
cation of  a  felonious  intent  is  the  secrecy  tnd  privacy  with 
which  the  aet  is  done,  and  the  asserting  a  dominion  over 
the  property  by  the  prisoner,  or  the  actual  *  conversion  of  *  828 
it,  by  sale  or  otherwise,  to  his  own  use.  On  the  other 
hand,  the  inference  of  a  felonious  intent  may  be  rebutted 
by  evidence  to  prove  that  the  taking  was  in  joke  ;  was  by 
mistake  ;  was  accidental ;  diat  the  goods  haa  been  lost  by 
the  owner,  and  found  by  the  prisoner  (z)  (t). 

The  notoriety  and  openness  of  the  ts^ing,  where  pos- 
session has  not  been  gained  by  force  or  by  stratagem  (a), 
is  a  strong  circumstance  to  rebut  the  inference  of  a  felo- 
nious intention  (&)  ;  and  it  is  a  good  defence  to  show  that 

tiiem,  it  was  held  to  be  trespass  only.    DissenHente  Grose,  and  du- 
bUant9  Ld.  Alvanley,  R.  t.  Str<mg  $f  PkUlip$,  3  Burn,  177. 28d  edit. 

(u)  7  Hen.  VI.  £  43.    [Goulds.  186.  pi.  128.  per  Gawdy,  J.] 

{x)  R.  V.  Leigh,  East's  P.  C.  094. 

(y)  infra,  837.    East's  P.  C.  S94. 837. 

(z)  But  even  in  this  case  the  taking  must  have  been  bona  fide,  and 
nof  under  a  mere  pretence  of  finding,  although  the  property  has 
been  deposited  in  an  unusual  place,  as  in  a  hay-mow  (3  East's  P. 
0.  664.  1  Hale,  506.  U  Hale,  507) ;  or  has  been  left  in  a  hackney 
coach  by  mistake  (Lamp's  case,  East's  P.  C.  664.  Wynnei^s  casa, 
iibid.  iSeor^'s  case,  1  Leach,  315,  n.) ;  or  be  found  on  the  highway, 
if  the  prisoner  knew  the  owner  [R,  v.  WaUere,  3  Burn's  J.  Im),  1&A 
edit.)  \  or  be  taken  out  of  a  bureau  sent  to  be  repaired.  Caaimigfd 
V.  Qruny  8  Yes.  405. 

(a)  The  mere  doing  it  openly  and  by  force  does  not  excuse  from 
felony.    KeL83.    T.Ray.  276.    3  Vent.  94.    Kel.  4a 

(h)  It  may  be  that  the  taking  is  no  more  than  a  trespass,  and  the 
circutnstances  in  such  case  must  guide  the  judgment ;  as,  where  a 
man  takes  another's  property  openly  before  him  or  others,  other- 
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(1)  [The  bonajide  finder  of  lost  ^oods  cazmot  be  held  guilty  of 
larceny  by  anv  subsequent  act  of  his,  in  concealing  or  appropriat- 
ing them  to  his  own  use.  7%e  Peopie  v.  Jindersvn,  14  Joans.  394. 
Sed  tide  2  TVler,  379,  7%e  State  v.  Jenkind,] 
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PABT       the  taking  was  bona  fide  under  process  of  law,  or  under  a 

vr.         supposed  claim  of  right,  however  unfounded  such  daim 

.......-.^^^  may  be.    The  law  has  not  deemed  it  to  be  so  necessary  to 

FaioDicd.  provide  against  an  open  and  notorious  invasion  of  proper- 
ty, for  which  the  party  may  have  his  remedy  against  the 
luiown  trespasser  by  a  civil  action,  as  s^aiast  a  taking  ac- 
companied with  secrecy,  or  effected  by  K>rce  and  terror,  or 
by  artifice.  It  is  .a  question  of  (act,  whether  the  goods 
were  taken  bonafidcy  under  a  claim  of  right,  or  with  a  ro- 
ffuish  tihd  felonious  intent  (c).  Where  the  taking  is  obtained 
*  829  by  fraud  or  stratagem,  it  may  amount  to  felony,  although 
the  owner  consent  to  the  act  in  ignorance  of  the  [Hrisoner's 
real  intention  ;  ^and  proof  that  the  prisoner  obtained  po6> 
session  of  the  property  by  means  of  stratagem  and  artifice 
is  strong  evidence  of  the  felonious  intent.  It  is,  however, 
to  be  observed,  that  no  intention  will  make  the  taking  fe- 
lonious where  the  owner- mteitib  to  part  with  the  property 
altogether  to  the  prisoner  ;  in  such  case  the  party  is  bable 
to  an  indictment  for  obtaining  the  property  bv  &lse  pre- 
tences ;  and  this  seems  to  be  the  strong  test  oi  distinction 
between  a  larceny,  and  an  obtaining  ofmoney  or  goods  by 
false  pretences.  If  by  means  of  a  false  pretence  the  pro- 
secutor be  induced  to  part  with  the  temporary  possession 
only,  reserving  a  right  of  ownership,  the  prisoner,  provided 
he  intend  to  appropriate  the  property  to  his  own  use,  is 
guilty  of  felony ;  but  if  the  owner  be  induced  by  the  artifice 
to  part  with  his  whole  interest,  without  any  reservation,  the 
defendant  is  guilty  of  a  misdemeanour  onl^  {d), 
ownenbip.  3.  In  Order  to  satisfy  the  allegation  that  the  property  was 

PdMMBoiu      of  the  goods  and  chattels  of  the  person  specified,  it  must 
be  proved,  either  that  that  person  wasr  the  owner,  (1)  or 

ndse  than  by  apparent '  robbery ;  or  havinff  possessed  himself  of 
them,  avows  the  fact  before  he  is  questioned.  1  Hale,  507.  East^s 
F.  C.  661.    See  R.  v.  PhiUipa  if  Strong,  2  East's  P.  C.  662. 

(e)  1  Hale,  507.    1  Haw.  c.  33,  s.  8.    i^bn's  case,  Kel.  43. 

(d)  Suproy  564 ;  and  infra,  837. 


(1)  [Bees  are  ferm  nottira,  and  although  confined  in  the  top  of  a 
tree  by  the  owner  of  the  tree,  yet  while  they  remain  diere  ami  are 
not  secured  in  a  hive,  they  are  not  the  subject  of  larceny.  fFaOu 
V.  Mean,  3  Binney,  546.  A  mere  letter  is  not  a  subject  of  larceny. 
Pmfne  v.  The  PeopU,  6  Johns.  103.  Nor  any  thing  which  is  desti- 
tute of  both  intnnsic  and  artificial  value.  The  State  v.  Bryant^ 
S  Car.  Law  Repos.  269.  Therefore  an  indictment  was  quashed, 
which  charged  the  defendant  with  stealing  ^  one  half  ten  shiUing 
bill,  of  the  currency  of  the  State."  Ibid.  And  therefi>re,  on  an  indict- 
ment for  stealing  a  bank-note,  it  must  be  proved  to  have  been 
genuine.    2^ iSIMe v.  2Q2er;y,  1  Nott & MH3cNrdt 9.    Butaelave£f 
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that  he  had  the  legal  custody  of  the  goods ;  for  the  oflence       pa&t 
of  larceoy  includes  a  trespass,  to  which  possession  is  es*         iv. 
sentiid  (e)  (2) ;  and  thererore  unless  the  person  whose  pro-  .—...i..^ 
perty  is  alleged  to  liave  been  stolen  be  either  aetudly  or  owMr^iip. 
constructively,  in  possession,  the  taking  cannot  amount  to 
a  larceny.    But  it  is  a  general  maxim,  that  the  ownerdiip 
of  goods  draws  after  it  the  possession ;  and,  therefore,  it  is 
sufficient  to  prove  that  the  goods  are  the  property  of  the 
party  whose  goods  and  chattels  they  are  alleged  to  be  in 
'the  mdictment,  although  they  were  at  the  time  \n  the  actual 
*  possession  of  some  other  person,  as  a  servant  or  agent;  *  830 
anid  so  it  is  sufficient  to  prove  that  the  goods  were  in  the 
legal  custody  of  the  person  alleged  to  be  the  owner  in  the 
indictment,  who  has  the  actual  legal  custody  of  the  goods, 
as  the  agent  or  bailee  of  the  actual  owner.    For  such 
possession  and  interest  are  sufficient  against  a  wrong*- 
doer  (d)  (1).    Where,  however,  the  prisoner  himself  had 
possession  of  the  goods  delivered  to  him  with  the  consent 
of  the  owner,  a  dimrent  ccmnderation,  as  will  presently  be 
seen,  arises ;  and  the  question  will  be,  whether  the  prisoner 
had  a  bare  charge  of  the  goods,  the  possession  of  which  stUl 
renltained  in  the  owner,  or  he  had  acquired  a  legal  posses- 
sion of  them  as  against  the  owner  himself  (e). 

Of  the  party  deicribed  (/). — ^In  order  to  satisfy  the  alle- 
gation that  the  property  stolen  was  of  the  goods  and  chat- 

(e)  1  Haw.  c.  33.  KeL  24.  Oak.  3*  c.  101.  East's  P.  C.  554. 
[See  Tke  State  v.  M'DouM,  1  Hawks,  449.] 

(d)  See  Stark.  Crimiiial  Pleadings. 

(e)  Fid,  infra,  833,  4.  And  see  CamphelPB  case.  Leach,  9^  3d 
edit,  where  a  prisoner  decamped  with  a  Bank  not^  deliyered  to 
him  by  his  landlady  that  he  might  change  it,  and  held  to  be  larceny.  . 
JR.  V.  Parka-,  East's  P.  C.  671.  R.  v.  MchoUon  if  ofhera,  East's 
P.  C.  699.  Adam's  case,  Russel,  1060.  Walsh's  case,  4  Taunt. 
358.284. 

(P  As  to  variance  in  the  description  of  the  property  or  owner, 
see  Stark.  Crim.  Plead.  2  Ed.  193. 201,  2. 

the  property  of  his  master,  and  a  subject  of  larceny.  Bryce  v.  T&e 
StaU,  2  Oyerton's  Rep.  254.  Plump^  y.  CooA,2  Marsh.  451.  The 
State  y.  HaU,  1  Taylor,  126.] 

(2)  [In  Pennsylvania  y.  Becamh  Sf  aL  Addison's  Rep.  386,  it  is  said 
that  taking  deer-skins,  hung  up  in  the  woods  at  an  Indian  bunting 
camp,  may  be  larceny,  though  the  skins  were  not  in  the  possessioa 
of  any  one  at  the  time.] 

(1)  ^The  le^al  possession  which  a  master  has  of  his  runaway 
slaye  is  sufficient  to  warrant  an  indictment  for  stealing  him  from 
his  naaster,  aAer  he  has  run  awaj. '  2%e  State  ▼.  MUes,  2  Nott  &> 
H'Cord,  1.    Z%e  StaU  y.  Davis,  2  Car.  Law.  Repos.  291.] 

roL.  n.  93 
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TABX       teb  €iiA.B.ZB  alleced  in  the  indictment,  it  is  aufficieni  to 
IF.         show  that  A.  B.  had  the  legal  costodv  of  the  property,  al* 
«—-*-»-»  though  the  ownership  resided  in  another  (e)  (2);  as  where 
Owambip.      the  goods  are  stolen  from  a  servant  4n  the  alienee  of  the 
master*    For  every  larceny  includes  a  trespass,  which  is  an 
injury  to  the  possession ;  and  therefore  it  seems  that  where 
property  has  been  lost  by  the  owner  and  found  by  the  pri- 
soner, the  taking  cannot  be  felonious,  since  no  one  was  in 
possession  (/). 
*  831      *  In  Phipoe's  case  {g)  it  was  held  that  the  taking  was 
not  felonious,  since  the  note  had  never  been  for  a  momait 
in  the  peaceable  possession  of  the  prosecntor.    But  it  is  a 
general  rub  of  law,  that  the  rif^ht  of  property  draws  after 
It  the  possessicm  {h)  \  th^efore  it  is  sufficient  to  prove  the 
ownership  accoroing  to  the  allegation  in  the  indictment, 
although  the  alleged  owner  nev^r  had  the  actnal  possession  ; 
and  in  general  the  possession  of  an  agent  is  the  posaeaaiou 
of  the  principal,  with  respect  to  thinl  persons,  even  al- 
though the  agent  or  bailee  be  not  responsible  to  the  |»inci- 
pal  for  the  loss  of  the  goods  (»).  But  as  between  the  owner 
and  a  bailee,  the  possession  (m  the  latter  is  not  necessarib 
the  possession  of  the  former,  as  will  afterwards  bes^nf  It 
is  a  consequence  from  the  general  principle  that  a  joint- 
tenant,  or  tenant  in  common,  cannot  be  guilty  of  larceny 
in  respect  of  the  joint  property,  since  he  has  a  right  to  the 
possession  {k).     So  where  the  wife  delivers  possession  of 
the  husband's  goods,  the  person  taking  them  upon  such 
delivery  is  not  guilty  of  larceny,  since  die  has^  an  interest 
in  the  goods  (2) ;  but  it  is  otherwise  where  the  goods  are 

(€)  See  the  cases,  Suit.  Crim.  Pleadings,  3  Ed.  301, 3. 

(f)  1  Haw.  c.  33.  3  Inst.  J03.  1  Hale,  P.  C.  504.  East's  P.  C. 
35.  554 ;  but  see  above,  838,  note  (z),  [See  Tht  SUOt  v.  Brodett, 
3  Orerton's  Rep.  68.] 

(g)  Leach,  C.  C.  L.  3d  edit.  774. 

(h)  See  the  dictum  of  Gould,  J.  East's  P.  C.  674. 

(i)  Stark.  Crim.  PI.  3  Ed.  30a 

(k)  1  Hale's  P.  C.  513.    East's  P.  C.  558. 

(I)  1  Haw.  c.  3a  s.  19.  JXkrmsn's  case.  Leach,  56.  Eaat^s 
P.  C.  559. 


(3)  [In  Massachusetts,  evidence  that  the  personf'whoae  the  chat- 
tels described  in  an  indictment  for  larceoy  are  alleged  to  be,  is  mere 
bailee  of  an  officer  who  had  attached  them — having  engaged  to  re- 
deliver them  on  demand — ^wiU  not  support  the  indictment ;  as  he  is 
a  mere  servant  of  the  officer  and  has  no  property  in  .the  chattels. 
Commonwedlih  y.  JHcrse,  14  Mass.  Rep.  317.  1^  vidit  I  N.  Hamp. 
Rep.  389,  Poolt  v.  Symands.] 
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obtained  bv  force  or  firaad  from  the  wife  (m).    The  proper-       part 
ty  is  not  altered  by  a  t&rt;  and  therefore  if  B.  steal  the        iv. 
goodg  of  M.J  and  C  steal  the  same  from  J3.  the  property        ~ 
still  remains  in  A.^  and  may  be  so  described  (n).    So  if  B.  Ownenhip. 
*  receive  goods  from  the  sheriff  under  a  tartiotis  reple-  *  832 
Tin  (o). 

Every  larceny  includes  a  trespass,  and  is  an  injury  Baiimeiit. 
against  the  possession  of  the  owner ;  and  therefore  in  gene-  where  ezMiiic. 
ral  a  bailee  who  has  possession  of  the  goods  under  a  con- 
tract cannot  be  guilty  of  felony  in  stealing  them  so  long  as 
the  contract  continues  undetermined.  As  where  a  tailor  is 
intrusted  with  'cloth,  or  a  carrier  with  goods,  to  be  carried, 
or  a  goldsmith  with  plate  (p),  or  a  weaver  delivers  mate- 
rials to  workmen  out  of  the  house  to  be  woven  (9).  la 
such  and  all  other  eases  where  the  party  has  a  legal  pos- 
session of  the  property  distinct  from  that  of  the  owner, 
he  is  not  guilty  of  felony  in  apfM'opriating  the  goods,  unless 
indeed,  as  will  afterwards  be  seen,  the  possession  be  ob- 
tained by  fraud,  and  with  a  felonious  intent  to  steal  the 
goods,  for  then  the  party  acquires  no  legal  possession  as 

3ainst  the  owner,  for  the  law  will  not  permit  him  to  take 
vantage  of  his  own  wrong ;  and  in  point  of  law  no  con- 
tract exists. 

Where  a  person  has  a  legal  possession  of  the  goods  dis-  Proof  to  defeat 
tinct  from  that  of  the  owner,  he  cannot  be  guilty  of  felony  *  *>^««»** 
so  long  as  the  legal  possession  subsists;  and  therefore, 
where  such  distinct  possession  has  been  given,  further  evi- 
dence is  essential  to  answer  or  rebut  the  inference  of  a  le- 
gal possession  by  the  prisoner.    But  it  is  to  be  observed, 
that  to  render  this  necessarv^  the  possession  must  be  dit- 
tinet  from  that  of  the  owner,  lor  if  the  party  have  but  a  bare 
charge  of  the  goods  under  the  immediate  control  and  super- 
intendance  of  the  owner,  without  any  possession  distmct 
from  that  of  the  owner,  he  may  be  guilty  of  larceny  in  tak- 
ing the  goods,  notwithstanding  *  his  manual  tenure  of  *  833         J 
them,  and  therefore  a  servant  is  guilty  of  felony  in  stealing 
his  master's  goods,  although  he  has  the  custody  of  them 

(m)  1  Halo's  P.  C.  514.    East*s  P.  C.  558.    St.  West.  2  c.  34. 

(n)  1  Haw.  c.  33.    3  Inst.  102.    1  Hale's  P.  C.  504.    13  Ed.  4. 
9, 10. 

(q)  1  Hale's  P.  C.  507.    3  Inst.  108.    Ke].  43.    1  Sid.  254. 
T.  Raym.  276. 

(p)  East's  P.  C.  m 

(q)  But  see  1  Haw.  c.  33,  s.  56. 
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PA&T       for  a  particular  purpose  (r).    As  where  a  butler  steals  his 
rr.         master's  plate  («^(1).    Even  though  the  servant  has  the 
ffoods  for  a  specific  purpose,  as  where  monej  had  been  de- 


BaUiMBt        Gvered  to  a  servant  to  be  delivered  to  a  third  person,  and 
Se^^an*"**'"*'  he  spcut  part,  and  embezzled  the  rest  (t). 

^]iQi^g  ^  servant  received  money  from  his  master  to  bay 
licenses  with,  which  he  embezzled,  it  was  held  that  be  was 
not  guilty  of  felony  («)  at  common  law.  But  this  was  de- 
nied in  Lavender's  case  {x). 

There  the  money  had  been  delivered  by  the  master  to 
the  prisoner  to  be  taken  to  one  Flawn^  as  the  consideration 
for  bills  to  be  given  for  the  money  in  a  few  days  {y\  and 
the  prisoner  instead  of  delivering  the  money  spent  part, 
and  embezzled  the  remainder,  and  it  was  held  to  be  lar* 
ceny. 
*  834  *  So  wher^  a  carter  went  away  with  his  master's  cart, 
it  was  held  that  he  was  guilty  of  felony  {z). 

(t)  [Tht  suae  ▼.  WkiU,  2  Tyler,  353.]  E.  P.  C.  554.  1  Hs)e, 
506.  1  Haw.  c.  33.  See  the  sut.  31  Hen.  VIII.  c.  7,  which  makes 
it  felony  in  servants,  not  being  apprentices,  to  withdraw  themselves, 
and  go  away  with  caskets,  &c.  delivered  to  them  by  their  masters, 
to  keep,  with  intent  to  steal  the  same,  &c. ;  or  to  embezzle  the  same, 
or  convert  the  same  to  their  own  use  with  the  like  purpose,  if  the 
said  caskets,  &c.  be  of  the  value  of  4Xk,  To  bring  a  ease  within 
this  statute  it  must  appear  that  the  servant  was  such,  both  at  the 
time  of  the  delivery  and  of  the  stealing.  (1  Haw.  c.  33,  s.  12. 
9  East's  P.  C.  562) ;  and  it  must  be  proved  that  the  goods  were 
kept  for  the  purpose  of  being  returned.  WaUori'n  case,  East's 
P.  C.  562. 

(s)  East^s  P.  C.  564. 

(t)  JR.  V.  Lavender^  East's  P.  C.  566. 

fu)  fFats<m*8  case.  East's  P.  C.  562. 

(x)  East's  P.  C.  566.  • 

fy)  A  distinction  was  taken  between  the  case  where  the  prisoner 
receives  money  to  be  delivered  specificaUy  to  another,  and  where 
it  is  not  to  be  so  delivered ;  but  Buller,  J.  denied  the  distinction, 
which  certainly  appears  to  be  a  very  subtle  one,  and  adhered  to 
the  case  of  jR.  v.  Paradiee^  cited  R.  v.  Wiikim,  2  Leach,  591,  as 
good  law.  In  this  case,  the  prisoner  having  received  several  bills  from 
his  master  by  whom  be  was  employed  as  book-keeper,  to  be  trans- 
mitted from  I)evizes  by  the  post,  to  the  prosecutor's  banker  in  Lon- 
don, went  to  Salisbury  and  indorsed  one  of  the  bills,  and  got  cash 
for  it;  and  all  the  Judges  (except  Ld.  Camden,  who  was  absent,) 
held  it  to  be  larceny ;  on  the  ground  that  the  possession  stiJl  con* 
tinned  in  the  master.    East's  P.  G.  565. 

fz)  RMnson^n  case,  East's  P.  C.  565. 


^) 


1^  [Or  a  hostler  his  master's  horse.    Tht  SUtU  v.  &VJ  ^  Bay, 


^T^r- 
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Where  a  porter  was  sent  by  his  master  with  goods  to  be  part 

delivered  to  a  customer,  and  he  broke  open  the  parcel  and  iv. 
sold  them,  it  was  held  to.be  felony  (a). 


But  althouffh  it  is  clear  that  in  general  a  servant  has  no-  Bailment 
thing  mote  than  a  bare  charge  oT  his  master's  goods,  and  ^^^^  eKistiog. 
that  the  possession  of  the  servant  is  the  possession  of  the  ^'^"°^* 
master,  it  has  been  doubted  whether,  when  a  servant  or 
clerk  had  received  the  possession  of  the  goods  by  delivery 
to  him  for  his  master,  and  the  master  never  had  any  other 
possession  than  such  possession  by  the  servant  or  clerk,  the 
latter  was  guilty  of  felony  in  stealing  the  goods  (&).  But 
the  statute  39  Geo.  III.  c.  85,  which  recites  that  doubts 
had  been  entertained  on  the  subject,  removes  them  (c). 

In  Sheares's  case  (d)  where  the  servant  received  oats 
into  his  master's  barge,  and  afterwards  separated  five 
sacks  from  the  rest,  and  carried  them  away,  it  was  held 
^  to  be  as  much  a  felony  as  if  he  had  taken  the  oats  from  *  835 
his  master's  granary.  So  in  Abrahat's  case  (e),  the  prose- 
cutor having  purchased  com  which  was  on  board  a  vessel 
in  the  Thames,  sent  the  prisoner,  who  was  his  servant,  and 
who  had  for  many  ^ears  been  employed  by  him  in  superin- 
tending the  unloadmg  of  vessels  in  the  Thames,  to  receive 
it  into  the-  prosecutor's  barge,  whilst  the  com-meters  were 
unloading  the  com,  from  the  Dutch  vessel  where  it  lay, 
into  the  prosecutor's  barse  ;  the  prisoner  came  alongside  m 
a  boat,  and  requested  that  two  .empty  sacks,  which  he 
handed  on  board  the  Dutch  vessel,  miffht  be  filled  with 
oats,  and  desired  that  these  might  be  added  to  the  score, 
and  not  placed  to  a  separate  account,  and  took  away  the 
sacks  so  filled,  and  sola  them,  and  the  judges  held  that  he 
was  guilty  of  larceny.    Where  the  owner  has  never  had 

(a)  R.  V.  Bom,  Leach,  985.  See  Kel.  35.  Fak  v.  BayU^  Cowp. 
394. 

(h)  Lord  Hale  held,  that  if  a  servant  went  with  a  bond  to  receive 
monev,  which  he  embezzled,  he  was  not  guilty  of  felony  at  common 
law,  because  the  bond  was  delivered  to  him  by  the  master ;  nor 
under  the  statute,  because  the  money  was  not  delivered  to  him  by 
the  master.  Hale,  668.  See  fTotte's  case,  East's  P.  C.  570.  R.  v. 
jBozefy,  East's  P.  C.  571.  R.  v.  BuU^  cited  Leach,  980.  But  see 
R.  V.  Skearesy  East's  P.  C.  568,  &  infia^  843. 

(c)  Fttf .  tn/Wi,  843. 

(d)  East's  P.  C.  568. 

(t)  East's  P.  C.  569.  Leach,  960.  See  A.  v.  Metres,  1  Show. 
50.  Gouldsb.  186.  Where  a  servant  employed  to  sell  ffoods  for 
his  master,  received  160  ffoineas,  and  concealed  some  of  them  in 
his  own  chamber,  and  broKe  open  the  house  at  night  to  steal  them, 
it  was  held  to  be  no  burglary,  since  he  had  possession  of  the  mo- 
nev. 
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■ 

FABT       any  posBesrion  of  the  money  or  goods,  except  hj  an  agent, 
lY.         who  is  not  a  clerk  or  servant,  the  appropriation  by  the 
..i..^..-.^  agent  is  not  a  felony.    Thus  where  the  prisoner  teceired  a 
BaiinMBt,        draft  from  his  employer  with  a  felonious  intention  to  em- 
«^roesisiinc.  l)ezzle  part  of  the  proceeds,  but  applied  the   draft  it- 
^^^ '         aelf  according  to  the  mtention  of  his  principal,  bv  receiv- 
ing the  amount  from  the  banker  of  the  principal,  but  af- 
terwards, instead  of  applying  the  amount  in  the  purchase 
of  American  stock,  according  to  the  direction  of  his  prin- 
cipal, appropriated  part  of  the  proceeds  (e),  he  was  not  Qt 
was  held)  guilty  of  stealing  the  draft,  because  he  had  ap- 
plied the  <&aft  Itself  according  to  the  intention  of  the  prin- 
cipal ;  nor  of  stealing  the  produce  of  the  draft,  since  the 
*  836  pnncipal  *  never  him  any  possession  of  that,  as  distinct 
from  the  possession  of  the  agent. 

In  general,  where  the  party  has  a  bare  eharffe  of  the 
goods,  or  the  use  of  them,  subject  to  the  immemate  con- 
trol and  dominion  of  the  master,  the  possession  still  re- 
mains in  the  latter ;  as,  where  a  guest  uses  plate  in  the 
owner's  house  t/),  a  weaver  delivers  goods  to  his  jour- 
neymen to  be  worked  up  in  the  house  (g^),  or  where  a 
banker's  clerk  has  access  to  the  money-£awer  for  a  spe- 
cial purpose  (A).  So  goods,  which  remain  in  the  presence 
of  the  owner,  remain  in  his  possession,  although  actually  de- 
livered to  another  («\  as  to  a  servant,  or  to  a  porter  to  be 
carried.  Where  a  banker's  clerk  took  notes  frcnn  the  till, 
under  colour  of  a  checque  from  a  third  person,  which 
checque  he  had  obtained  by  having  entered  a  fictitious  ba- 
lance in  the  books,  in  fiivour  of  that  person,  it  was  held 
that  he  was  guilty  of  felony  ;  the  fraudulent  obtdning  of 
the  checque  being  nothing  more  than  mere  machinery  to 
effect  his  purpose  (k). 
Bailment.  Where  the  defendant  has  a  prima  facie  legal  custody  of 

FeioDiou'iii-   ^^  goods,  as  distinct  from  that  of  the  owner,  with  his  con- 
tent, sent,  the  presumption  may  be  rebutted,  1st,  By  proof  that 
the  prisoner  originally  obtained  that  possession  with  a  fe- 
lonious intention,  by  fraud,  thi^ats,  or  duress ;  for  the  law 

(t)  R.  V.  WaUk,  4  Taunt.  258. 

(/)  Ea8t*s  P.  €.  554. 

(g)  Ibid. 

(h)  R.  V.  Murray^  East's  P.  C.  683.  Bazdy's  case,  East's  P.  C. 
571. 

(i)  East's  P.  C.  682.  684.  See  Chiiser'B  case,  East's  P.  C.  677, 
683.  Atkimon*^  case,  Leach,  339.  1  Hale,  585.  OmpbelPs  case, 
«tipra,830. 

(k)  R.  V.  H<MMum,  4  Taunt.  304. 
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will  not  permit  him  to  avail  himself  of  his  own  fraud,  and       part 
to  set  up  as  a  defence  a  delivery  by  contract  or  consent,         iv. 
which  was  procured  by  stratagem  and  deceit,  in  order  to 


achieve  the  offence.  *  BaUment. 

*  2dly,  By  proof  that  the  privity  of  contract  had  been  *  837 
determined  by  the  wrongful  act  of  the  bailee ;   or,  3dly, 
That  it  had  been  determined  according  to  the  original  in- 
tent of  the  parties. 

1st.  By  proof  of  a  precedent  felonious  intention,  or  that  Precedent. 
the  poM^lon  was  obtained  by  fraudor  duress.  As  where  ^^'r"-" 
the  prisoner  hired  a  horse  from  the  owner  with  intent  to 
steal  it  U)  (1).  So  where  the  prisoner,  intending  to  steal 
the  mail-bags  from  a  post-office,  procured  them  to  be  let 
down  to  him  by  a  string  from  the  window  of  the  post-of- 
fice, under  pretence  that  he  was  the  mail-guard  (m).  So, 
although  the  general  rule  of  law  be,  that  the  taking  must 
be  invUo  damiTiOf  according  to  the  maxim,  *^  volenti  nonfit 
kguria^^^  yet  if  Uie  owner  consent  from  fear,  under  a  rea* 
sonable  apprehension  of  violence,  the  taking  will  be  felo- 
nious (n) ;  as  where  a  wcmian  gives  money  to  preserve  her 
chastity  (o) ;  for  in  such  cases,  where  the  party  is  not  a 
free  agent,  but  parts  with  property  from  fear  and  terror, 
there  is  no  consent.  But  if  the  taking  be  by  procurement  of 
the  owner,  the  maxim  applies,  and  it  is  no  larceny  (/»).  Bi}t 
it  is  otherwise  where  the  owner  mereXy  facUiiaies  the  exe- 
cution of  a  felonious  intent,  as  by  placing  himself  in  the 
way  of  robbers  (q) ;  or  by  allowing  his  servant  to  act  the 
part  of  an  accomplice  (r). 

2dly.  That  the  privity  of  contract. had  been  determined  Detenninaiion 
by  the  precedent  wrongful  act  of  the  bailee.    After  the  **^  **'** 
determination  of  the  special  contract,  by  any  *  plain  and  *  838 
unequivocal  wrongful  act  of  the  bailee,  inconsistent  with 
that  contract,  the  property,  as  wainst  the  bailee,  revests 
in  the  owner,  although  the  actualpossession  remain  in  the 

(I)  R,  v.  Munday^  East's  P.  C.  594,  Major  Semple^s  case. 

(m)  R.  V.  JVboA  Pearce,  East's  P.  C.  603. 

(n)  East's  P.  C.  74,  Blaekham*s  case.    East's  P.  C.  555.    1  Hale, 
533.    East's  P.  C.  665.    [See  Dodd  v.  HamUton,  2  Taylor,  31.] 

(o)  Blaekham'8  case,  East's  P.  C.  711.  555. 

(p)  R.  V.  Mac  Danid  it  oOtertj  Post.  Dis.  131.    4  Bl.  Comai.  230. 
East's  P.  C.  665.    H  v.  Eggington  if  oihertj  East's  P.  C.  666. 

(q)  Mrden's  case,  Post.  129.    East's  P.  C.  666.    lf|/m,  842. 

(r)  R.  v.  Eggington  8f  others,  East's  P.  C.  666.  [See  2  Taylor,  44.] 


(1)  rs.  P.  The  StaU  v.  SM  1  Bay,  242.    TheSlaU  v.  Gorman^  2 
Nott  k  M'Cord,  90.    The  StaU  r.  Bamay  2  Taylor,  44.} 
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FAST       bailee  («}•    If  a  carrier  break  open  a  box  delivered  to  tui 
IF.         for  the  purpose  of  carriage,  and  steal  part  of  the  coatentSi 
be  is  guilty  of  felony,  for  the  breaking  open  the  box  is  clear 


BaiioMnt.  and  unequivocal  evidence  of  his  determination  of  the  bail- 
Determmmtioii  ment ;  and  the  privity  of  contract  being  thus  determined, 
by  tort.  j^  ^^^  Q^  longer  affect  the  question  as  to  the  commission 

of  a  felony  in  taking  the  ffoods  (i) ;  but  if  the  carrier  should, 
contrary  to  his  duty,  sell  the  whole  package  intrusted  to 
him,  without  any  previous  breaking,  or  other  act,  sufficient 
to  determine  the  privity  of  contract,  he  would  not  be  guil- 
ty of  felony  («)  (1). 

Where  the  prosecutor  sent  forty  bags  of  wheat  to  the 
jmsoner,  a  warehouseman  and  wharfinger,  for  safe  custo- 
dy, until  they  should  be  sold  by  the  prosecutor,  and  the 
prisoner's  servant,  by  the  direction  of  the  prisoner,  raaptied 
four  of  the  bags,  and  mixed  their  contents  with  other  infe- 
rior wheat,  and  part  of  the  mixture  was  disposed  of  by  the 
prisoner,  and  the  remainder  was  placed  in  the  ^oaecutor's 
bajpi  which  had  thus  been  emptied,  and  there  was  no  se- 
venng  of  any  part  of  the  wheat  in  any  one  bag  with  intent 
to  embezzle  that  part  only  which  was  so  severed,  it  was 
held  that  the  prisoner  was  guilty  of  larceny  in  taking  the 
wheat  out  of  the  bag  {x)  (2).  • 

(#)  Per  Gould,  J.  ChoHwoed'B  case,  Bast's  P.  C.  691.  Towntend^ 
case,  East's  P.  G.  627 ;  13  Ed.  4.  9. 

(t)  1  Hale,  504.  1  Haw.  c.  33,  s.  5.  7.  3  Inst.  107.  East's?. 
0.695. 

jfii^  Ibid.    See  the  next  note. 

(x)  R.  V.  Braxier^  Cor.  Holroyd,  J.  NottinjrhamSamnL  Ass.  1811, 
and  afterwards  by  eleven  of  the  judges,  ^is  distinction,  which 
has  constantly  been  recognized,  although  both  its  soundness  has 
hee^  doubted,  and  its  principle  disputed,  seems  to  be  a  natual  and 
necessary  consequence  of  those  ample  principles  upo»  which  this 
branch  of  the  law  rests ;  and  although  it  may  at  first  sight  appear 
somewhat  paradoxical  and  unreasonable,  that  a  man  should  be  less 


(1)  [If  a  load  of  goods,  consisting  of  several  packages,  be  defiv- 
ered  to  a  carrier  to  be  transported  to  a  specified  place,  and  he 
fraudulently  take  away  one  of  the  packages  and  convert  it  to  his 
own  use  before  they  arrive  at  the  place  of  destination,  it  is  larceny. 
Commaniu>ealth  v.  Brawny  4  Mass.  Rep.  580.  So  if  the  servant,  em- 
pfeyed  by  a  carrier  to  drive  his  team  to  a  certain  place,  drive  to 
another  place,  and  fraudulently  take  and  convert  the  load  to  his 
own  use.  ibid,    Danu  v.  BaUkomf  8  Mass.  Rep.  518.] 

(3)  [If  a  miller,  having  received  an  article  to  grind,  fi^udulently 
separate  a  part  of  it  from  the  rest,  for  his  own  use,  the  contract  of 
baihiieat  is  thereby  determined,  and  the  con  veraon  tt>  his  own  use 
of  the  part  so  separated,  ammojurandh  is  larceny.  CdmmanwtiM 
r.  /amies,  1  Kck.  375.] 
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*  3dly,  or  lastly,  it  may  be  sbowti  that  the  bailment  had  pmslt 

been  determined  according  to  the  intention  of  the  parties ;  rr. 
as,  that  a  package  deliver^  to  a  carrier  had  reached  the 


place  of  destination  (y).  B«Un«nt. 

*Two  cannot  be  convicted  upon  an  indictment  charg-  *  840 
ing  a  joint  larceny,  unless  there  be  evidence  to  satisfy  the  Variance. 
jury  that  they  were  concerned  in  a  joint  taking  {z). 

gwltyrin  stealing  the  whole  than  in  stealing  a  part,  yet  such  a  dk- 
tinction  will  appear  to  be  well  warranted,  when  it  is  considered 
how  necessary  it  is  to  preserve  the  limits  which  separate  the  of> 
fence  of  larceny  from  a  mere  breach  of  ft'ust,  as  clear  and  definite 
as  the  near  and  proximate  natures  of  these  offences  will  permit ; 
and  that  the  distinetion  results  from  a  strict  applicatioB  of  those 
rules  which  distinguish  those  offences.  If  the  carrier  were  guilty 
of  felony  in  selling  the  whole  package,  so  would  every  other  bailee 
or  trustee,  and  the  offence  or  larceny  would  be  confounded  with 
that  of  a  mere  breach  of  trust,  and  indefinitely  extended.  .  On  the 
other  hand,  in  taking  part  of  ^e  goods  after  he  has  determined  the 

J»rivity  of  contract,  the  case  comes  within  the  tannple  definition  of 
arceny,  for  there  is  a  felonious  caption  aad«q[K>rtation  of  the  goods 
of  another,  which  stands  totally  clear  of  any  bailment.  It  is  true 
that  the  sale  and  delivery  of  the  whole  package  by  the  carrier  be- 
ins  inconsistent  with  the  object  of  the  bailment,  determines  the 
pnvity  of  contract ;  but  then  the  (|uestibn  arises,  whftt  caption  dnd 
asportation  constitute  the  kreeny,  for  these  are  in  all  cases  essen- 
tiai  to  the  ofience^  A  mere  intention  on  the  part  of  the  eanrier  to 
convert  the  goods,  unaccompanied  by  anv  overt  ,act,  whereby  he 
disaffirms  the  contract,  is  insufficient ;  and  the  act  of  conversion  it- 
self; such  as  the  deliveiy  of  the  whole  of  the  entire  package  to  a  pur- 
efaaser,  is  insufficient,  oecause  it  is  merely  contemporaneous  with 
the  extinction  of  the  privity  of  contract,  which  is  not  determined, 
except  by  the  conversion  itself;  but  if  the  package  be  first  broken, 
and  by  that  overt  act  the  contract  be  determined,  a  subsequent 
caption  and  asportation,  either  of  part,  or  as  it  seems,  of  the  whole 
of  the  goods,  is  a  complete  larceny  within  the  definition,  unafiect- 
ed  by  any  bailment.  This  distinction  is  explained  by  Lord  Hale 
upon  the  principle  above  stated.  Hale,  504,  5*  East's  P.  C.  607. 
ICelyng,  C.  J.  explains  it  on  the  ground  of  a  presumed  previous  fe- 
lonious intention  on  the  part  of  the  carrier,  when  he  first  took  the 
goods ;  but  this  is  not  satisfactory,  since  the  same  presumption 
would  arise  when  the  carrier  disposed  of  the  v^hole  of  the  package. 
For  further  illustrations  of  this  doctrine  See  the  MiUer^s  case,  Bast's 
P.  C.  098.  The  P<rrter^8  case.  East's  P.  C.  697.  Wvnne^B  caSb, 
East's  P.  C.  664.  Case  of  %n»  and  Bast,  East's  P.  C.  664.  Leaeh, 
285. 

fy)  1  Hate,  504, 5. 

(z)  Hempstead  and  Hudson  were  indicted  jointly  for  stealing  cut- 
lery to  the  amount  of  40^.  in  a  dwelling-house.  The  two  prison- 
ers were  in  the  employment  of  the  prosecutor,  a  cutier,  as  porters ; 
cutlery  was  fi)und  on  the  person  of  Heiapstead  to  the  amount  of 
61.,  and  similar  cutlery  on  the  person  of  Hudson  to  the  value  of  6f. 
«mly,  #acl»  confessed  thUt  ihe  properly  in  his  ponenimi  Belonged 
to  his  master ;  and  the  jury  were  of  opinion,  that  ahh6ugh  ik»  pffi- 
Boners  were  in  the  same  room  together  (from  which  the  property 
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PART  As  the  caption  and  asportation  can  seldoin  be  diiectljr 

IT.         proved  by  an  eye-witness,  presumptive  evidence  must  in 
general  be  resorted  to.    The  most  usual  and  cogent  evi- 


Preiitinpti?e  dencc  of  this  nature  consists  in  proof  of  the  prisoner's /m^ 
evidMict.  session  of  the  stolen  eoods  (1 ).  The  force  of  this  presump- 
tion depends  upon  uie  consideration  that  the  prisoner  who 
can  account  for  his  possession  of  the  goods^  will,  if  that 
possession  be  an  honest  one,  give  a  satisfiictory  account 
of  it. 

The  effect  of  this  evidence,  is  to  throw  upon  the  prison- 
er the  burthen  of  accounting  for  that  possession,  and  in 
default  ^o  raise  a  presumption  that  he  took  the  goods. 
Evidence  of  this  nature  is  by  no  means  conclusive,  and  it 
^  is  stronger  or  weaker  as  the  possession  is  more  or  less  re- 
cent, for  the  obvious  reason,  that  the  difficulty  of  account- 
ing for  the  possession  is  increased  by  the  length  of  time 
which  has  elapsed  during  which  the  goods  may  have  pass- 
^  ed  through  many  hands.  The  rule  is,  that  recaU  posses- 
sion raises  a  reasonable  presumption  against  the  prison- 
er (z).  Where  a  letter,  containing  two  bank-notes,  was 
•  841  put  into  the  post-office  on  the  17th  of  April,  proof  *  that 
PosaettiiMu  a  person  employed  in  the  post-office  had  the  notes  in  his 
possession  on  the  2lBt  of  April  was  held  to  be  sufficient  to 
warrant  a  conviction  under  the  stat.  7  6.  3.  c.  50,  for  se- 
creting the  letter  (a).  Unless  the  possession  be  recent,  it 
is  necessary  to  give  strict  proof  of  the  identity  of  the  goods, 
which  is  not  so  requisite  where  the  possession  i»  very  re- 
cent ;  as,  where  a  man  comes  out  of  a  barn  with  corn  con- 
cealed upon  his  person  (6)  ;  or  where  he  is  in  possession  of 
sugar  which  he  cannot  account  for,  just  after  he  has  left 
the  dock,  where  a  quantity  of  similar  sugar  is  deposited  (c). 
The  having  property  of  this  nature  in  possession,  without 
being  able  to  account  for  it,  is  in  some  instances  made  a 
substantive  offence,  by  local  acts  made  for  the  protection 

had  been  stolen,)  yet  that  there  was  not  sufficient  evidence  to 
prove  that  they  had  acted  in  conjunjction.  Both  were  found  guil- 
ty ;  but  the  judges  were  of  opinion,  that  after  Hudson  had  received 
a  pardon,  sentence  might  be  passed^ugon  Hempstead.  O*  B.  Feb. 
Sessions,  1817.  *  ^ 

(z)  East's  P.  C.  657.  It  is  also  to  be  carefully  observed,  that  the 
mere  finding  of  stolen  goods  in  the  house  of  the  prisoner^  where 
there  are'  otner  inmates  of  the  house  capable  of  stealing  the  pro- 
perty, is  insufficient  evidence  to  prove  a  possession  by  the  prisoner. 

(a)  Ibid.  (h)  Ibid.  (c)  Ibid. 

(1)  [PenfiJ3^iNiiita  v.  Myers^  Addison's  Sep.  390.  The  SiaU  r. 
Jenkins,  2  Tyler,  879.] 
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of  property  much  exposed,  and  which  it  is  difficult  to  part 

identify.  iv. 
In  other  ca^s  it  seems  that  mere  evidence  of  the  pos- 


session of  property  by  the  prisoner,  for  which  he  cannot  Presumptive, 
account,  without  evidence  to  identify  it  with  that  proved  to  e^w^^ce. 
have  been  stolen,  is  insufficient  {d).  And  a  prisoner  ought 
not  to  be  convicted  of  stealing  the  goods  oi  a  person  un- 
known, upon  such  evidence,  without  proof  that  a  felony 
has  actually  been  committed  (e).  The  fact  of  possession 
is  capable  of  beiilg  confirmed  or  weakened  by  circum- 
stances, particularly  those  of  his  concealment  of  the  goods, 
the  opportunity  which  the  prisoner  had  to  commit  the 
crime ;  his  vicinity  to  the  place ;  his  conduct  when  the 
charge  was  made ;  false  or  improbable  representations  to 
account  for  the  possession ;  his  readiness  or  unwillingness 
to  meet  the  charge. . 

*  Under  an  indictment  on  the  stat.  39  G.  3,  c.  85,  the  *  842 
prosecutor  must  prove  (/),  Ist,  That  the  defendant  was  EmbeiKle- 
his  servant  or  derk{g)  ;  2dly,  That  he  received  the  goods  or  '"*°'* 
monies  specified;  3dly,  On  account  of  his  master ;  4thly, 
That  he  embezzled  them. 

The  goods  or  money  specified* — ^This  proof  requires,  it 
seems,  the  same  particularity  as  upon  an  indictment  for 
larceny.  Upon  a  charge  of  embezzhng  so  many  pounds,  it 
is- not  sufficient  to  prov«  an  embezzling  of  the  same  num- 
ber of  bank-notes  to  the  same  amount  (A).  Upon  a  charge 
of  embezzling  the  sum  of  \L  1  \s.  it  was  held  to  be  insum- 

(d)  East's  P.  C.  657.    2  Hale's  P.  C.  290. 

.  (t)  2  Hale's  P.  C.  290.  4  Bl.  Comm.  352 ;  Where  the  owner 
might  easily  have  been  ascertained,  an  indictment  for  stealing  the 
goods  of  a  person  unknown  was  held  not  to  be  maintainable.  J?. 
v.  Bohinson^  Cor.  Richards,  C.  B.  Durham,  1817. 

(f)  See  Ld.  EUenborough's  observations,  R,  v.  Johnson^  3  M. 
&  S.  548. 

{jg)  See  R.  y.  Smdrcy  2  Starkie's  C.  349.  The  statute  is  not  con- 
fined to  clerks  and  servants  in  trade.  A  person  employed  as  clerk 
by  the  overseers  of  Leeds  was  held  to  be  within  the  statute.  (2 
Starkie's  C.  349.)  The  statute  applies  to  female  as  well  as  to  male 
servants.  R.  v.  Smithy  bv  the  Judges.  3  Burns,  J.  by  Chetw.  89. 
Where  a  traveller  is  employed  by  several  houses  to  receive  money, 
he  is  a  servant  of  each,  per  Bayley,  J.  Lancaster  Summer  Assizes, 
1821. 

(h)  R,  V.  Lindsey^  3  Burns,  by  Chetw.  189.  jR.  v.  Fumeaux, 
ibid.  But  an  indictment  was  held  to  be  good,  which  alleged  a  re- 
ceiving of  9l.*18a.  9d,  without  showing  how  the  same  was  made 
up.  jR.  V.  Cr^htony  Summer  Ass.  1803,  by  all  the  Judges.  3  Bum. 
by  Chetw.  190. 
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'    pjiar       eient  to  pieve  that  to  much  was  paid,  the  party  wha  paid 
IV.         it  being  unable  to  state  in  what  way  it  was  paid  («). 

-...— ^«ii».ii»  3dly ,  On  account  of  his  master. — It  is  not  sufficient  onder 
this  statute  to  prove  a  delivery  to  the  servant  by  the  master 
himself  (it);  but  it  is  sufficient  if  he  receive  die  motiay 
from  a  customer,  although  it  was  given  by  the  muMr  to 
die  customer,  in  order  to  try  the  servant's  honesty  (I). 

^^  *  843      «  4thly,  The  Embezxkment. — ^It  is  not  sufficient,  in  sup- 

^^^trntatT'  P^^  ^^  ^  chiurge  of  this  nature,  to  prove  a  general  defi- 
ciency to  the  amount  stated,  upon  a  balance  of  account, 
without  fixing  upon  some  particular  sum  of  money  which 
has  been  received  by  the  prisoner,  and  evidence  to  show 
that  he  has  embeszled  it.  Evidence  of  this  naturo  gene- 
rally consists  in  showing  that  the  misoner  omitted  to  make 
the  usual  entry  of  the  receipt  of  tne  money  in  the  book  or 
account  in  which  it  ought  to  have  been^ntered  (J) ;  in  his 
using  artifice  and  practices  to  prevent  a  difK^overy  of  the 
deficiency,  or  his  denial  of  the  receipt  of  the  particular 
8ttm(m). 

Where  a  prisoner,  having  received  money  in  Sumy, 
denied  the  receipt  of  it  that  same  day  to  his  master  m 
Middlesex,  and  tnere  was  no  evidence  to  show  an  embez- 
zlement in  Surrey  ;  the  Judges  held  that  the  offence  was 
committed  in  me  county  of  Middlesex  (n).  Where  the 
prisons  received  money  in  the  county  of  Salop,  and  de- 
nied the  receipt  in  the  county  of  StaffiMd,  it  was  he|d 
t6  be  evidence  to  show  that  the  (original  leceipt  was  with 
intent  to  embezzle,  and  that  the  prisoner  was  jiroperly 
tried  in  the  county  of  Salop  (o). 

Upon  an  indictment  agamst  one  as  an  accessory  in  re- 
ceivmg  stolen  goods,  it  must  be  proved  that  the  goods  were 

(t)  R.  V.  /Wfieur,  O.  B.  Sept.  1818,  Cor.  the  Recorder,  and  sf- 
terwards  by  the  Judges.    3  Bums  Just,  by  Chetwynd,  189.  J 

(k)  Peck's  case,  Cor.  Park,  J.  Staffordshire  Summer  Asa.  1817.  " 

{I)  Jt  y.  miUingham^fl  Uach,  912.  Headg^t'B  case,  Leach,  1083. 
See  Bus's  case,  cited  Id  Bazety's  case,  2  Leach,  841.  it  ▼.  #b«l, 
Bridg.  Summer  Ass.  Idl8»  Cor.  Graham,  B.  and  afterwards  by  the 
Judges. 

ij)  See  Ji.  V.  Squirtj  9  Starkie's  C.  349. 

(m)  Ji.  V.  Hohwn^  East's  P.  C.  Add.  xzit.  9  Russell,  123a  Tn- 
lar'B  case,  3  B.  &  P.  596.    3  Leach,  974. 

(n)  TayUr^  case,  3  B.  &  P.  S96.  The  prisoner  in  that  case  re- 
turned into  the  county  of  Middlesex  soon  after  rec^iyiag  the  moneyt 
and  probably  had  possession  of  the  money  in  IIGddWseiKt  «^  ^ 
whether  it  is  not  necessary  that  the  prisoner  ^ould  have  had  pos- 
session of  the  money  or  goods  in  the  county  in  miueh  he  is  indiet- 
ed,  as  in  case  of  a  common  larceny. 

(o)  R.  V.  BbftfOft,  East's  P.  C.  Add.  sqv. 
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ofUie  value  of  I2d.{p).    Where  the  indictment  allesed       failt 
against  an  acceBsory  to  a  felony,  that  *  the  principal  felon         iv. 
was  vnkfMwn^  jHroof  that  the  principal  was  known,  and  ■■ 

that  be  had  given  evidence  before  the  Grand  Jury,  was  *  844 
helc^to  deiCbat  the  indictment  (7);  and  where  the  prisoner  Aceesspriefl. 
wa0  indicted  for  a  misdemeanour  in  receiving  stolen  goods, 
and  it  appeared  that  the  principal  had  been  convicted  at 
the  same  assizes,  the  Court  directed  an  acquittal  (r).  The 
buying  goods  at  an  undervalue  afforda  some  presumption 
that  the  buyer  knew  that  they  were  stolen  (9),  and  this  is 
stronger  or  weaker  in  proportion  to  the  inferiority  of 
price  (1). 

LiBisL  AND  Slander.  « 

The  evidence  is  either,  L  In  a  civil  action ;  or,  II.  A 
eriminal  prosecution.  In  the  case  of  a  civil  action  are  to 
be  considered, 

lit.  The  proof  of  pubUcaiion^  p.  844. 

2<Sy.  Cf  the  prrfaiory  averments  arffi  innuendoes,  p.  859. 

Sdly.  Of  malice^  p.  862. 

4tMy,  Of  dmnagCy  p.  871 . 

^tUy*  Of  evidence  in  defence  p.  873. — Justification  ;  p.  878 ; 
^Ttfi^o^ton,  fyc.  p.  877. 

Firsts  as  to  the  fact  of  pubUeation. — ^Where  the  action  ia  P^oo^of  P"^- 
for  worda  spoken,  evidence  of  the  speaking  before  any  third  "^*"°"- 

(p)  B.  V.  Asery  it  Evans,  Fost.  7a  1  Hale,  61Q.  [See  The  l^att 
V.  Gooie,  1  Hawks,  46a] 

(q)  R.  y.  WaiksT,  Cor.  Le  Blano,  Gloucester  Summer  Ass.  1819. 
3  Camp.  264.    [See  Tht  State  v.  Groff,  1  Murphey,  270.] 

(r)  Lancaster  Lent  Aw.  1813.  Cor.  Thompson,  B.  Stark.  Crim. 
PL  rrec.  123.  Where  the  indictment  alleged  that  certain  persons 
unknown  committed  a  burelary,  and  that  the  prisoner  received  the 
goods,  &c.  and  it  appeared  that  an  indictment  had  been  found  the 
same  assizes,  charging  A.  B.  as  the  priDcipal,  and  the  prisoner  as 
accessory  to  the  same  robbery,  ten  or  the  Judges  were  of  opinion 
that  the  prisoner  ought  to  be  acquitted.  IL  y.  Bush^  Cor.  Gazrow, 
B.  Gloster  Summ.  As9ize8>  18ia 

(s)  1  HaUs  619. 


(1)  [Where  a  person  suffered  a  trunk  containing  stolen  goods  to 
be  put  on  board  a  vessel  in  which  he  had  taken  bis  paasace,  as  part 
of  his  baggage,  it  was  held  that  he  was  well  ec«yictedof  reoeiving 
stolen  goods.    The  State  v.  Scovely  1  Rep.  Cop.  Ct.  374.] 
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PAST       person  will  be  sufficient,  although  the  declaration  allege 
nr.         them  to  have  been  spoken  before  w9.  B.  and  others  (/). 
..  Where  a  witness  having  heard  scandalous  words  spoken 

PNK>f  ofpubii*  ha^^  committed  them  imm^iately  to  writing,  *  he  maj  after- 

*^***^* «  ft  ft  ^"^^^^  ^^^  ^^^  paper  in  evidence,  if  he  swear  that  the  wbrds 
^^^  contained  in  it  are  the  very  words  (tc ),  and  if  the  w(Hds 
have  not  been  written  immediately,  the  witness  may  refer 
to  his  minutes  to  refresh  his  memory  (x).  It  is  not  suffi- 
cient for  the  witness  to  swear  that  the  defendant  uttered 
those  words,  or  words  to  the  like  effect,  for  the  Court  must 
know  the  very  words,  in  order  to  judge  of  their  efiect  (jr). 

If  the  words  have  been  spoken,  or  libel  has  been  pub- 
*  Itshed,  in  a  forei^  language,  or  in  characters  not  under- 
stood by  those  who  read  or  see  them,  there  is  no  publica- 
tion, since  there  is  no  communication  prejudicial  to  ihe 
plaintiff;  and  if  the  words  have  been  spoken,  or  the  libel 
has  been  addressed  to  the  plaintiff  only,  without  further 
publication,  no  action  is  maintainable,  since  no  temporal 
damage  can  have  accrued  from  the  defendant's  act  (z) ; 
but  such  a  publication  of  a  libel  would  be  sufficient  to 
sustain  an  indictment,  on  the  ground  of  its  tendency  to 
produce  a  breach  of  tne  peace. 

The  general  rule  seems  to  be,  that  some  of  the  words 
must  be  proved  as  they  are  laid  in  the  declaAttion  (a).  The 
rule  as  to  the  proof  of  words  spoken  is  not  so  strict  as  in 
the  case  of  libel,  where  the  whole  must  be  proved  as  laid, 
for  it  is  considered  to  be  one  entire  thing,  and  a  variance 
as  to  any  part  destroys  the  identity  of  the  whole  (i).  The 
*  g45  same  strictness  (perhaps  *  on  the  ground  of  convenience) 
does  not  apply  in  actions  for  words ;  for  if  some  o(  those, 
being  actionable,  be  proved,  an  omission  to  prove  the  re- 
\'ariance.  maindcr  of  the  words  laid  in  context  with  them,  or  a  vari- 
ance from  the  latter,  will  not  be  material,  provided  the 

(0  B.  N.  P.  5. 

(u)  Per  HeH,  C.  J.  SandweU  v.  Sandweil,  Holt,  295. 

(x)  Ibid,  tupra^  Vol.  I.  p.  128. 

(y)  Fost.  200.    Hus3€y  t.  Cooke,Uoh.  294;  1  Hale,  111.  115. 323; 
KeJ.  14 ;  2  Haw.  c  46. 

(z)  1  Will.  Saun.  132.  n.  2.  2  Esp.  C.  625.  [Ly2e  v.  Oastm,  1 
Caines'  Rep.  581.]  And  even  in  the  case  of  an  iDdictmem  for  a 
Ubel,  confined  to  reflections  upon  the  professional  character  of 
the  prosecutor,  there  being  no  aJlc^tion  of  an  intention  to  provoke 
him  to  commit  a  breach  of  the  peace,  is  insufficient,  unlesa  there 
be  a  publication  to  a  third  person.  R,  v.  fTeraMr,  2  Staride's  C. 
245.    [See  Godb.  340.] 

(a)  2  East, 434;  8T.  R.  150. 

fb)  Infra.  858.  and  t»/r(».  tit.  Varian^t, 
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words  proved  do  not  (6)  differ  in  sense  from  those  alleged,       pakt 
considering  the  whole  context ;  and  the  rule  is  the  same,         iv. 
where  the  plaintiff  declares  of  fewer  words  thaa  were 


spoken  (c).  .   And  provided  the  sense  be  kept  entire,  it  Proof  of  the 
seems  that  even  partial  grammatical  variances  in  the  con*  ^^'^^' 
sUruction   of  sentences   will   not   be   material  (1).      But 
proof  oj^  words  spoken  interrogatively  will  not  supi>ort- 
an  allegation  of  words  spoken  afiirmatively  (d).      Evi- 

(h)  Tbe  plaintiff  declared  that  the  defendant  said  of  him  ^  Ite  ia 
a  maintcdner  of  thieves,  and  a  strong  thief  The  Jurv  found  the 
whole  to  have  been  said,  except  the  word  strongs  and  it  was  ad- 
judged for  the  plaintiff,  {Burg%ti*s  caae.  Dyer,  75.)  In  Sir  J.  Syden- 
ham's case,  Cro.  Jac.  407,  an  action  was  brought  for  the  worda,  ^  If 
Sir  John  Sydenham  might  have  his  will,  he  would  kill  all  the  true 
subjects  of  Enffland,  and  the  King  too ;  and  he  is  a  maintainer  of 
papistry  and  rd[>ellious  persons."  The  Jurv  found  that  he  spoke 
the  words,  ^  1  ihwk  in  my  c&nseiencej  if  Sir  John  Sydenham  might," 
&a  finding  all  the  remaining  words  verbatim.  This  case  under- 
went much  discussion.  Three  of  the  Justices  of  the  King's  Bench 
held  that  the  plaintiff  was  entitled  to  judgment,  since  the  additional 
words  proved  were  not  words  of  extenuation,  or  alteration  of  the 
sense  of  the  former  words,  but  rather  enforced  them ;  and  upon  a 
writ  of  error  brought,  the  judgment  was  affirmed  by  the  opinion  of 
Tanfield,  G.  B.  M^burton,  Sromley  and  Hutton,  against  that  of 
Hobart,  C.  J.  of  C.  B.  Winch  and  Denman ;  and  see  12  Vin.  Ab. 
68,  and  tn/ro,  note  (t), 

(c)  See  the  preceding  note  (a),    [Genet  v.  MitcheUy  1  Johns.'l20.1 

\d)  %  East.  434;  8  T.  R.  150;  4  T.  R.  217. 


(1)  [It  is  sufficient  to  prove  the  substance  of  the  words — but 
the  sense  as  well  as  manner  of  speaking  them  must  be  the  same  as 
averred.  JIftZ/er  v.  MiUer,  8  Johns.  74.  Kennedy  v.  Lowry,  1  Bin- 
ney,  303.  Brown  v.  Lamberion,  2  ib.  34.  Hersh  v.  RingtoaU,  3  Yeates, 
506.     GnMs  v.  Ayzer,  2  M«Oord,  305. 

A  declaration  in  slander,  charging  &at'the  defendant  spoke  of 
tbe  plaintiff,  **  in  substancet  the  following  false,  scandalous  and  de- 
famatory words" — is  good.  Kennedy  v.  Lowry^  ubi  sup.  So  a 
declaration,  laying  the  charge  in  the  alternative,  viz.  that  the  de- 
fendant spoke  certain  words  (which  are  set  forth),  ^  or  words  of 
the  same  import,''  is  good  after  verdict.     BeU  v.  Bugg^  4  Munf.  260. 

If  the  words  laid  are,  that  the  plaintiff  stole  the  go<^  of  A.,  proof 
of  Uie  defendant's  saying  that  the  plaintiff  stole  the  goods  of  B.,  will 
not  support  the  declaration.  John^^  v.  Taitf  6  Binney,  121.  A 
declaration  alleging  that  the  defendant  said  "  there  was  a  collusion 
between  A.,  B.,  C.  and  D.,  to  make  E.  swear  a  false  oath,"  &c.  is 
not  supported  by  proof  of  his  having  said  **  there  was  a  collusion 
between  A.,  B.  and  C,  to  make  E.  swear,"  &c.  ibid.  Where  the 
declaration  alleged  the  words  to  have  been  spoken  of  and  concern- 
ing the  evidence  ffiven  by  tbe  plaintiff  on  a  complaint  made  by  him 
before  a  justice  of  the  peace,  on  the  20th  of  March,  and  the  proof 
was  that  the  complaint  was  made  on  the  8th  of  March,  the  vanance 
was  held  to  be  inunaterial.  MKinly  v.  J{o6,  20  Johns.  351.  S.  P. 
Chapman  v.  Smithy  13  Johns.  78.] 
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PART 


a  libel,  do«i 


The  writing  (o)  or  eren  printing  (p) 

IV.         however,  in  any  case,  amount  to  a  puMication,  biK  » 

....«_.-~  evidence  from  which  it  may  be  inferred ;  whcthor  thei^^^ 

Proof  of  pub-   been  any  publication  w  usually  a  question  of  ^^^™'^ 

licatioB.  within  the  province  of  the  jury  to  decide  (a) ;  «■*  tlKJogii 

proof  that  the  libel  is  in  the  hand-writing  of  the  f>rt^go» 

far  in  fixing  him  with  the  publication,  he  is  still  ijl  ntor^ 

to  rebut  the  strong  presumption  thus  raiaed  againA  tate, 

by  reconciling  the  fact  with  his  own  innocence. 

*  850      *The  sending  a  letter  to  a  third  person  is  a  sirftoeBt 

publication  (r). 

A  consent  by  the  master  to  the  act  of  the  servant  m 
printing  a  libel,  is  prima  facie  evidence  of  a  publieatioo  by 

the  master  (#).  ..    m.  i  ■ 

An  allegation  that  the  defendant  publidied  t*e  nl»;  » 
satisfied  by  proof  that  it  was  published  by  his  9gtmt  {n^ 
if  an  authority  firom  the  principal  to  the  agent  can  be 
proved.  And  although  an  authority  to  commit  m  unftiws- 
fill  act  will  not  in  general  be  presumed,  yet  it  w  cttieir- 
wise  in  the  case  of  booksellers  and  others,  where  the  book 
or  libel  is  purchased  firom  an  agent  in  the  usual  c«aise  «f 
trade  (ii)(l). 

libel,  is  no  more  than  the  possessbn  of  a  Baan*s  thwte.  ^ea 
JSnHck  V.  Carnngtan,  11  St.  Tr.  321.)  D«l  wfcsw  tfie  hW  hasbwa 
published,  then  the  possession  is  evidence  that  the  deimdant  ins 
the  publisher.  {R.  v.  Beere,  ubi  sup.)  The  possession  oi  *  "»» 
ia  the  defendant's  house  or  shop  is  evidence  of  a  pnntmg  *nd  pi»- 
lishinff  there.  (13  Vin.  Ah.  289 ;  4  Read,  St  Law,  155;  Dig.  h. 
la.  98.)  If  a  libel  be  stolen^  that  is  no  pubhcation,  [Bamm  v.  I^- 
iMiUtt,  Hob.  63.)  but  if  a  single  oo|^  reach  a  «»§{«  P***^  ™  ^^^ 
sequence  of  an  intent  to  publish,  it  is  sufficient.    Ibid. . 

.     (n)  LamVA  case,  9  Co.  99, 15  Via.  Ab.  91. 

(p)  BtMndn  V.  Etpkinttmt,  9  Bl.  R.  1037,  w4iere  the  pnntmg  of 
a  ibel  in  a  newspaper  was  intended  by  the  court  to  be  a  pubbca- 

tion.  ^       __     .  ^  a »  «- 

(q)  Beddwin  v.  ElphinsUme,  2  Bl.  R.  1037.    Jt  v.  Ainfeif ,  4  B.  fc 

A.  §5—184. 314. 

(r)  RasL  Ent.  tit.  Aetiona  sur  U  Case,  3.  a ;  1  Ld.  Raym.  »1. 
417. 486.    [Lyle  v.  CIctfon,  1  Caines'  Rep.  581.J 

r*)  JR.  V.  Harm,  2  St.  Tr.  1039.  See  Ld.  Camden's  obserrttieBa 
in  1^  V.  CarnngUm,  11  St.  Tr.  322. 

(t)  Supra,  tit.  Jigent ;  and  Hale,  P.  C.  618.  

(u)  Bac.  Ab.  tit.  lAet,  458.    The  pubKcation  of  a  "WJPgis 

sukcienUy  proved  by  a  ^tn««:j^^.«^A*„^  Mh^  SSSfc 
Pd  in  the  usual  way,  without  producmg  a  copy  win^  "«  •cw««*y 
SenJubS.    A^.Pear«l:Peake'aa75.Cor.Lo«lKenyoa; 

and  such  copy  need  not  bear  a  stamp.    U^ia^ 

(1)  [An  action  for  a  libel  lies  againsi  the  proprietor  of  a  gaaettc 
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The  sflde  by  an  ageat  in  a  shop  ih  the  asaal  coueb^  of      fjjit 
business  is  prima  fadt  evidence  of  a  publication  with  the         it. 
knowledge  and  privitj  of  the  owner ;  and  although  it  be        . 
not  conclusive  evidence,  yet  it  throws  upon  him  the  ne«  By  %n  acent. 
cessity  of  rebuttins  the  presumption  by  evidence  to  the 
contrary  Qr),  even  althouffn  the  pnncipal  lives  at  a  distance 
from  his  Hiop  (y).    But  the  ^defendant  may  rebut  the  pre-  *  851 
sumption  by  evidence  that  the  libel  was  sold  contrary  to 
his  orders,  or  clandestinely  ;  that  by  reason  of  sickness  he 
was  ignorant  of  the  fiict ;  or  that  he  was  absent  under  cir^ 
cumstances  which  do  not  import  fraud  U)*    The  impris<m- 
ment  of  the  defendant  at  the  time  of  publication  is  evidence 
in  exculpation,  but  not  conclusive ;  it  may  be  rebutted  by 
proof  of  the  access  of  agents  (u). 

Where  in  an  action  for  a  libel  it  appeared  that  the  libel 
was  written  in  the  hand  of  the  daughter  of  the  defendant 
(a  minor),  who  usually  wrote  his  letters  of  business,  but 
ho  evidence  was  given  of  any  authority  to  write  the  letter 
in  question,  or  of  any  recognition  of  the  letter  by  him,  it 
was  held  that  there  was  no  evidence  to  go  to  the  jury  of  a 
publication  by  the  defendant,  since  this  was  not  an  act 
within  the  scope  of  the  defendant's  authority  (a). 

If  <Hie  procure  another  to  publish  a  libel,  the  procurer  is 
guilty  of  a  publication,  wherever  it  takes  place,  and  the 
actual  publisher;,  like  any  o^het  fortkeps  crtintiiM,  id  compe* 
tent  to  prove  his  employment  by  the  defendant,  and  the 
consequent  publication  {b).    And  if  a  letter  be  sent  by  the 

(x)  Ibid ;  and  Jt.  y.  Jllmon,  5  Burr.  2689.  R,  v.  Dodd^  1734, 2 
Bess.  C.  3S.  Dig.  L.  L.  27.  And  Wood's  Ins.  445.  2  Bess.  C.  3a 
12  ViD.  Ab.  229.  Plunkdt  v.  Cohhett,  5  Esp.  C.  1S6.  Haw.  P.  C. 
c.  73,  9. 19,  Barnard.  308. 

(y)  R*  V.  IMd,  2  Sess.  G.  33.  Dig.  L.  L.  27 ;  for  the  law  pre- 
sumes'that  the  master  is  acquainted  with  what  his  servant  does  in 
Che  oourae  of  his  business.  And  see  12.  v.  MtU,  Barnard.  308. 
Fitzg.  4^.  Dig.  L.  L.  27,  where  it  was  so  held,  although  the  defen- 
dant lived  a  mile  from  her  shop,  and  had  been  bed-ridden  for  a  Ipng 
time. 

(t)  See  1  Haw.  c.  7a    R.  v.  WoodfaU^  ibid.  sec.  10. 

(u)  JR.  fFoodfaUy  1  Haw.  c.  73.  s.  10. 

(a)  HEordmt^  v.  Qntfm'ngy  1  Moere,  477. 

#    (h)  R.  V.  Ji^naw^  7  East,  65.    R.  v.  Dodd^  2  Sess.  €.  33.    Bao. 
Ab.  tit.  Libd,  497.    Wood's  Ins.  445. 

e^tited  by  another,  though  the  publication  was  made  without  the 
knowledge  of  such  proprietor.  Andres  v.  fVellSf  7  Johns.  260.  But 
if  aittintuig-press  and  newspaper  establishment  be  assigned  to  a 
person  merely  as  security  for  a  debt,  and  the  press  remain  in  the 
sole  possession  and  management  of  the  assignor,  the  ownership  of 
the  person  holding  the  security  or  lien  is  not  such  as  will  render 
him  liable  to  an  action  as  a  proprietor.  iHd.] 
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FABT       post  it  18  a  pablicatHMi  by  the  defendant  in  any  coanty  to 

IT.         which  the  letter  i«  in  consequence  sent  (z).  . 

..—..«•.,....      Where  the  defendant  has  adnutted  that  he  is  the  *  aa- 

*  g52  thor  of  a  particular  book,  errors  excepted,  it  is  incum- 

Proofofpob-    bent  upon  him  to  prove  that  the  errors  so  excepted  are 

lication.  material  (n). 

In  the  case  of  libel,  as  well  as  in  all  others,  whether  ci- 
vil or  criminal,  presumptive  evidence  must  be  resorted  to 
in  failure  of  direct  and  positive  testimony  i  and  the  same 
reasonable  inferences  and  presumpticms  are  to  be  made  by 
the  juries  as  in  all  other  instances. 
Pabiicatioa  in      In  criminal  cases  it  is  always,  and  in  civil  cases  it  is  in 
a  particuiv     some  instances,  necessary  to  prove  a  publication  within 
eountj.  ^^  particular  county.    It  seems  that  wnerever  the  publi- 

cation of  a  libel  has  once  been  authorized  by  the  defen- 
dandant  he  is  guilty  of  a  publication  in  whatever  county 
the  libel  shall  aAerwards  be  in  ccmsequence  published  (x). 
Where  the  writer  of  a  libel  sent  it  by  the  post,  directed  to 

A.  jB.  in  the  county  B.  and  it  was  in  consequence  sent 
into  the  county  B.  and  from  thence  sent  by  the  post  to  Jl, 

B.  in  the  county  M.  where  A*  B.  received  it,  and  read  it, 
it  was  held  to  be  a  publicaticm  in  the  county  M.  (y) 

If  the  libel  be  aated.  of  a  particular  place,  the  date 

^  853  *  is  evidence  that  it  was  written  there  (z).    It  has  been 

said,  that  the  post-mark  upon  a  letter  is  not  prima  fane 

evidence  to  prove  that  a  letter  has  been  put  into  the  post- 

(z)  R,  v.  Wattwif  1  Camp.  215.  The  defendant  was  indieted  in 
MIddHesez,  the  letter  had  been  sent  by  the  post  into  fierkshire^  and 
had  been  sent  from  thence  to  the  prosecutor,  in  Middlesex. 

(u)  R.  y.  HaU,  1  Str.  416. 

(x)  B.  N.  P.  6.  JR.  v.  Johrwmy  7  East,  65.  If  A.  send  a  tibel  to 
London  to  be  printed  and  published,  it  is  his  act  in  London,  if  the 
publioation  be  there.  R.  ▼.  Middleion^  B.  N.  P.  6.  v»d.^1|/)x^  it  v. 
Watson.  In  JR.  ▼.  JoibtMon,  C,  in  the  county  of  Middlesex,  rec^y- 
ed  a  letter  in  the  handwriting  of  the  defendant,  offering  to  supply 
political-tnatter  for  publication  by  C.  in  a  public  journal,  and  two 
letters  were  afterwards  received  by  C,  also  in  the  defendant's 
handwriting.  It  was  held  that  these  'letters  might  be  read  in 
evidence ;  and  that  as  they  indicated  that  the  writer  had  sent 
them  for  publication  there,  and  they  had  in  fact  been  published, 
this  was  evidence  of  a  publication,  by  the  procurement  of  the  de- 
fbndant  in  Bliddlesez. 

(y)  R,  V.  fFtOsan,  1  Camp.  215.  R.  v.  QMimod^  East's  P.  Gb 
1116. 1120.  The  sending  a  letter  by  post  from  the  county  A.-  to 
the  county  B,  is  a  publication  in  A.  ic  v.  WilXuam»f  2  Camp.  507, 
per  Lord  Ellenborough,  C.  J.  ^  and  see  the  opinion  of  Abbott,  C.  J. 
and  Best,  J.  in  R,  v.  BurdeH,  3  H.  &  A.  717.  Post,  855 ;  and  see 
tit.  Venut, 

fz)  n.  v.  Burdeit,  4  B.  &  A.  95. 
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> 

office  at  the  pidce  denoted  by  the  postHouffk  (a) ;  it  seems,       pabt 
however,  from  a  later  authority,  that  the  post-mark  is  a        iv. 
fact  admissible  in  evidence,  virhen  corroborated  by  other  ..........i..—^ 

circumstances  (&).  PubUcatioD  in 

A  general  confession  that  the  defendant  was  the  tmiter  &  particular 
of  a  libel  does  not  amount  to  an  admission  that  hefubUshed  ^^"'^^^* 
it,  still  less  is  it  a  confession  that  he  published  it  in  any 
particular  county  (c)  ( I ).  • 

A  late  case  upon  this  subject  excited  much  interest,  and 
exer(^ised  great  talent  and  profound  learning.  The  points 
were  shortly  as  follow ;  the  .information  charged  the  de- 
fendant with  composing,  writins  and  publishing  a  libel  in 
Leicestershire.  ^.  stated  that  he  received  the  libel,  which 
was  in  the  hand-writing  of  the  defendant,  from  £.  on  the 
24th  of  August  (d),  it  was  contained  in  an  envelope,  which 

(a)  R.  y.  Watson^  1  Camp.  315.  But  tbe  defendant  was  found 
guilty  of  another  publication. 

{b\  R.  V.  Johnaoni  7  East,  65 ;  note,  that  in  this  case  the  post- 
mark seems  to  have  been  perfectly  immaterial ;  but  upon  principle 
there  seems  to  be  little  doubt  that  a  post-mark  upon  a  letter,  in 
the  handwriting  of  a  defendant,  and  received  through  the  medium 
of  the  post,  is  evidence,  as  a  circumstance  arising  in  the  usual  course 
and  routine  of  business. 

In  the  case  of  Flttcher  and  others,  Asngneet^ Parry  v.  Braddyll, 
Cor.  Holroyd,  J.  Lancaster  Suram.  Ass.  l&tS,  a  letter  of  one  of 
the  bankrupts  was  offered  in  evidence  to  prove  an  act  of  bank- 
ri^tcy ;  it  was  ob|ected  that  proof  ought  to  be  «ven  of  the  existence 
of  the  letter  previous  to  the  bankruptcy,  and  Uolroyd,  J.  admitted 
the  post-mark  on  the  letter  as  prima  facie  evidence  to  prove  the  ex- 
istence of  the  letter  at  that  time.  The  post-mistress  of  Lancaster 
was  caDed  to  prove  that  the  letter  was  stamped  with  the  Wakefield 
post-office  stamp.  ^ 

fc/The  Seven  Bishops  case,  St.tTr.  4  Jac.  II,  where  the  de- 
fendants, in  Middlesex,  admitted  their  signatures  to  a  petition 
which  had  been  prepared  an()  signed  in  Surrey ;  but  it  was  held  that 
this  was  not  evidence  of  a  publication  of  that  which  was  termed 
(but  grossly  misnamed)  a  libel  in  the  county  of  Middlesex.  And 
see  the  observations  upon  this  case  by  Ld.  Ellenborough,  C.  J. 
and  Lawrence,  J.  in  jR.  v.  Johnson,  7  East,  65 ;  and  R.  v.  Burdetty 
4  B.  &  A.  95.  314. 

(d)  A.  did  not  state  where  he  received  it,  but  it  was  assumed, 
add  no  doubt  it  was  tbe  fact,  that  he  received  it  in  Middlesex. 


g(l)  [An  affidavit  of  the  defendant  (who  had  been  chairman  of  a 
ublic  meeting  at  which  the  libel  in  question  had  been  signed  by 
im  and  ordered  by  the  meetine  to  be  publisllfcd)  and  of  another 
person,  which  the  defendant  in  his  own  affidavit  referred  to  as  cof< 
rect,  statins  that  the  address  was  ordered  to  be  published,  and  ad- 
mitting and  justifying  the  publication,  together  with  a  copy  of  the 
address  annexed  to  the  affidavits  and  referred  to  in  them, — were 
held  sufficient  evidence  of  publication.    Lewis  v.  F«/»,  5  Johns.  1.1 
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PAflsr      *  had  Iwen  destroyed,  but  wUch,  to  the  best  of  the  wit- 
nr*         aeei's  teeoHection,  wet  addieMed  to  B.  who  was  ihe  pro- 
feiBioDal  fiiend  of  the  defendeet ;  there  was  bo  tnce  of 


nMf  •TpMi-  any  seal,  either  on  the  envelope  or  paper.    The  paper  was 
ctiMk  ^1^  j^^j  Pi^^  Aii|^  the  22d.    Kirby  Putk  (the  de- 

fenduit'B  ieat)  being  situate  in  Leiceatefshiie,  100  miles 
from  London,  not  (ax  from  the  boundary  between  the  coon- 
ties  of  Leicester  am#Rutland.  The  defendant  was  seen  m 
the  coonty  of  Leicester,  near  Kirby  Park,  on  the  22d  and 
on  the  23d  of  August,  and  there  was  no  evidence  of  his 
having  left  the  county  of  Leicester  till  after  the  pnblica* 
tion  (e)  of  the  paper,  which  took  place  on  the  25th ;  the 
only  words  either  on  the  paper  or  envelope  besides  the 
libel,  were  ^*  forward  this  to  t^."  ftdie  witness).  The  neper 
was  addressed  to  the  electors  of  Westminster ;  and  •«.  had 
no  reason  for  supposing  that  the  defendant  intended  that  it 
should  be  published,  except  that  it  was  so  addressed.  A. 
having  been  required  to  give  up  the  'author,  the  defendant 
wrote  a  letter,  admitting  that  he  was  the  author.  No  evi- 
dence was  given  on  the  part  of  the  defendant.  It  was  <di- 
jected  at  the  trial,  and  afterwards  in  the  Court  of  Kmg's 
Bench,  after  the  conviction  of  the  defendant,  on  a  motion 
for  a  new  trial,  that  there  was  no  evidence  of  a  pmblkaHem 
in  Leicettershire.  The  learned  Judge  left  it  to  the  Jury  to 
say,  whether  there  had  been  a  publication  in  Leicestershire, 
by  an  open  delivery  of  the  libel.  The  question,  and  the 
principles  relating  to  it,  were  discussed  on  the  motion  lor 
a  new  trial,  with  all  the  aid  which  talent,  learning,  expe- 
rience and  unwearied  diligence  could  supply.  The  ulti- 
mate, although  it  seems  not  the  unanimous,  decision  of  the 
*  855  Court  was  *  that  the  evidence  was  sufficient  to  wammt  the 
conviction  (/). 

(e)  f.  e,  in  the  public  newspapers. 

CP  R.Y.Sir  Francis  BurdeU,  bart«  3  B.  &.  A.  717.  4  ib.  314.  The 
Judges  delivered  tbeir  opinion  seriatim.  Best,  J.  was  of  opinion  tfiat 
there  was  presumptive  evidence  of  an  actual  publication  in  Leicester- 
shine,  and  that  the  sending  the  libel  by  the  post  from  that  county 
amounted  to  a  publication..  (R.  y.  Watson,  I  Camp.*dl5.  Jt.  r. 
WiUiams,  3  Camp.  506.  Codex,  Lib.  9,  tit.  36.  (and  see  Giniwood*a 
case  ;  East's  P.  C.  1116. 112D.) 

Holroyd,  J.  was  of  opinion,  that  the  eomposuig  and  writing  a 
libel  in  the  county  of  L.  and  afterwards  publishing  it,  altbougli  the 
publication  was  bq§  within  the  county  of  L.,  was  an  oSwcb  siiffi* 
ciently  charged  as  a  substantive  offence  in  the  information,  and 
which  gave  jurisdiction  to  a  Jury  of  the  county  of  L.  (see  J2.  v.  Beert,, 
3  Salk.  417.  Garth.  409.  Holt,  422.  K  ▼.  JCnetf,  Barnard.  305. 
12.  y.  Carter,  9  St.  Tr.)  and  that  the  compoainf  and  writing,  with 
the  intent  afterwards  to  publish,  also  amounted  to  a  nuademeanor; 
and  that  a  Jury  of  the  county  of  L.  might  inquire  as  to  the  publish- 
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*  Some  proofs  are  to  be  noticed  which  apply  porticolar-       part 
ly  to  the  proprietors  aad  publishers  of  aewspapers.    UpoA         iv. 
an  indictment  for  a  libel,  published  in  a  newspaper  called 


the  World,  proof  that  the  paper  was  mAd  at  the  defendant's  Proof  of  pubu- 
office,  and  that  he  cafnropfutar  had  given  a  bond  to  the  ^^^^i^'"- 
stamp-office,  as  required  by  the  stat.  29  Geo.  III.  c.  10,  s. 
10,  for  securing  the  duties  on  advertisements,  and  that  he 
had  firom  time  to  time  applied  to  the  stamiM>ffice  respect* 
ing  the  duties,  was  held  to  be  strong  evidence  to  prove  a 
publication  by  him  (/)  (1) 

Where  the  affidavit  made  by  the  printer  and  proprietor 
of  a  newspaper  (according  to  the  statute  38  Geo.  III.  c. 

lag  in  BBOtber  county,  in  order  to  ^rove  the  defendant's  intentioD 
in  compocdng  and  writing  in  the  eounty  of  L.  And  that  in  the 
oase  axan  aggregate  charge,  part  of  which,  bein^  in  itself  a  substan- 
tive misdemeanor,  is  eonunitted  within  a  particular  coun^>  the 
Jury  may  inquire  into  the  remainder,  although  done  elsewhere ; 
that  there  was  reasonable  evidenee  of  a  publication  in  L.;  and  that 
a  dMmy  of  a  libel  within  te  oonnty,  although  it  be  sealed,  is  « 
publioation  in  law. 

Bayley,  J.  was  of  opinion  that  there  was  not  sufflcirat  evidence 
to  suaport  a  pffesiVDption  that  ^re  had  been  an  open  deliveiy  of 
the  Ubel  in  L.,  considering  that  positive  proof  mij^ht  have  been  given 
by  calling  ^.  as  a  witness.  He  gave  no  ofrinion  on  the  question, 
whether  a  close  delivery  amounted  to  a  publication.  He  held,  that 
the  whole  eorpua  ddUH  must  be  proved  within  one  county ;  and 
that  there  was  no  distinction  in  this  respecl  between  felonies  and 
misdemeanors.  He  ffave  no  opinion  on  the  question,  whether  the 
composing  of  a  writmg,  with  intent  to  publish,  constituted  an  o^ 
fence. 

Abbott,  G.  J.  intimated  his  optnion,  tlutmere  delivery  constituted 
a  publieatioBu  He  held  that  the  fects  warranted  the  coneluaion, 
that  the  paper  had  been  delivered  by  the  defendant  in  L.,  to  B.,  in 
the  state  in  which  it  had  been  delivered  by  the  latter  to  w}.  That 
even  supposing  the  libel  to  have  been  delivered  by  the  defendanlHn 
a  diCTwent  eounty,  yet  as  the  whole  was  a  misdemeanor  com- 
pounded of  distinct  parta^  each  of  which  was  an  act  done  in  the 
prosecution  of  the  same  criminal  intention,  the  whole  might  be 
triad  in  the  county  of  L.  where  one  of  those  acts  had  been  done. 

(f)  R.y.  Tophamy  4  T.  R.  186. 

• 

(1)  [Where  a  printer  testified  diat  he  had  been  in  the  defendant's 
office  where  a  certain  paper  was  printed,  and  saw  it  printed  there, 
aiMl  that  he  believed  the  paper  produced  by  the  plaintiff  was  pdnted 
waih  the  types  used  in  the  defendant's  office ;  this  was  held  to  be 
prima  faek  evidence  of  the  publication  by  die  defendant.  Stm^mek 
v.  SUventy  10  Johns.  443.  It  is  sufficient  proof  of  a  person's  being 
tiie  printer  of  a  newspaper  in  which  a  libel  is  published,  fer  such 
paper  to  go  to  the  jusy,  that  the  papers  were  deposited  in  a  hole 
behind  the  door  of  a  public  library,  and  that  his  common  cleriE  re** 
ceived  pavmant  thevemr.    EespubUea  v.  /AoRwef^  3  Yeates,  td8.] 
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PABT       8  (f),  stated  the  place  where  it  was  *  printed  in  LondoD, 
IV.         and  the  newspaper  given  in  evidence  stated  at  the  fi>ot  of 


(f)  By  sect.  1»  oo  penon  shall  print  or  publish  anv  oewspaper 
until  certain  affidavits,  6lc.  shall  have  been  delivered  to  the  com- 
missioners of  stamps,  &c. 

By  sect.  %  these  must  contain  a  true  description  of  the  proprietorsy 
or  of  two  of  them,  and  of  their  places  of  abode ;  of  their  snares  in 
the  paper,  and  the  house  in  which  it  is  intended  (o  be  printed,  and 
of  its  title. 

Bv  sect.  9,  all  such  affidavits  and  affirmations,  or  copies  thereof 
certified  to  be  true  copies  according  to  the  Act,  shall,  in  all  pro- 
ceedings, civil  and  criminal,  touching  an^  newspaper,  or  other  such 
paper  as  aforesaid,  which  shall  be  mentioned  in  any  such  affidavita 
or  affirmations,  or  touching  any  publication,  matter  or  thinff  con- 
tained in  any  such  newspaper  or  other  paper,  be  receired  and 
admitted  as  conclusive  evidence  of  the  truth  of  all  such  matters 
set  forth  in  such  affidavits  or  affirmations  as  are  berei^  requked  to 
be  therein  set  forth,  acainst  every  person  who  shafl  have  signed, 
sworn,  or  affirmed  such  affidavits  or  affirmations ;  and  shall  afio  be 
received  and  admitted  in  like  manner,  as  sufficient  evidence  of  the 
truth  of  all  such  matters,  airainst  all  and  every  person  wbo  shall  not 
have  signed  or  sworn,  or  affirmed  the  same,  but  wbo  shall  be  therein 
mentioned  to  be  a  proprietor,  printer  or  publisher  of  such  news- 
paper, or  other  paper,  unless  the  contrary  shall  be  satisfactorih^ 
proved.  The  section  then  contains  an  exception  in  favour  of  such 
as  have,  before  the  publication  of  the  paper  in  question,  delivered 
in  to  the  commissioner  an  affidavit,  statmg  that  they  have  ceased 
to  be  the  printers,  &c.  of  such  paper. 

By  the  lOth  section,  in  some  part  of  every  newqiaper,  &c.  sfiall 
be  printed  the  names,  additions,  and  places  of  abode  of  the  printers, 
&c  and  the  place  where  the  same  is  printed. 

By  sect.  11,  it  shall  not  be  necessary,  after  any  such  affidavit, 
&^  or  a  certified  copy  therso^  shall  have  been  produced  In  evidence 
as  aforesaid,  against  the  perscms  who  sipied  and  made  such  aflklavit, 
or  are  therein  nao^d,  according  to  this  act,  or  any  of  tbem,  and 
after  a  newspaper,  or  other  such  paper  as  aforesaid,  shall  be  pro- 
dosed  in  evidence,  intituled  in  the  same  manner  as  the  newspaper, 
or  other  paper  mentioned  in  such  affidavit  or  copy  is  intituled,  and 
wherein  the  name  or  names  of  the  printer  and  publbher,  or  printers 
and  publishers,  and  the  place  of  printin^^,  shall  be  the  same  as  the 
name  or  names  of  the  iHinter  and  publisher,  or  printers  and  pub* 
lishers,  and  the  place  of  printina,  mentioned  in  such  affidavit  or 
affirmation,  for  the  plaintifi^  informant,  or  prosecutor,  or  person 
seeking  to  recover  any  of  the  penalties  given  by  this  act,  to  prove 
that  the  newspaper  or  paper  to  which  such  trial  relates,  was  pur- 
chased at  any  house,  shop,  or  office  belonging  to  or  occupied  by  the 
defendant  or  defendants,  or  any  of  them,  or  1^  his  or  their  servants 
or  workmen,  or  where  he  or  they,  by  themselves,  or  their  servants 
or  workmen;  usually  carry  on  the  business  of  printing  or  pubUsbing 
such  paper,  or  where  the  same  is  usually  spUL 

By  sect.  13,  it  is  'enacted,  that  a  certified. copy  of  such  affidavit 
or  affirmation  shall  be  delivered  by  the  commiasiOQeiB  to  the  person 
'ring  it,  upon  payment,  of  one  shilling. 

3  sect.  14,  in  order  to  prevent  the  inconvenience  which  might 
t  firoffl  requiring  the  personal  attendance  of  the  conuoissioneiSt 
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it  that  it  was  printed  at  *  No.  3,  Warwick-lane,  London,       part 
and  it  was  also  proved  that  the  defendant's  printing-house  iv. 

was  there ;  it  was  held  to  be  sufficient  evidence  of  a  pub-  .j i » 

lication  in  London  (A)  Proof  of  pubii- 

The  observations  which  have  been  made  as  to  variances  cation. 
between  the  allegation  and  proof  of  words,  apply  still  more 
forcibly  to  the  case  of  a  libel,  which  must  be  set  out  in  the 
pleadings  secundum  tenorem^  or  inhac  verba j  or  by  equivalent 
words  (t)  (I). 

it  is  enacted,  that  a  ceniiicated  copy  of  any  affidavit  or  affirmation, 
proved  to  be  signed  by  the  officer  wrho  has  the  custody  of  the 
original,  shall  be  received  in  evidence  as  sufficient  proof  of  such 
affidavit  or  affirmation,  and  that  the  same  was  duly  sworn  or  affirmed, 
and  of  the  contents  thereof;  and  that  such  copies,  so  produced  and 
certitied,  shall  also  be  received  as  evidence  that  the  affidavit  or 
affirmation  of  which  they  purport  to  be  copies  have  been  sworn 
or  affirmed  according  to  this  act ;  and  shall  have  the  same  effect  in 
evidence  as  the  originals  would  have  had  in  case  they  had  been 
produced  and  proved  to  have  been  duly  so  certified,  sworn  and 
affirmed,  by  the  person  appearing  by  such  copy  to  have  sworn  or 
affirmed  the  same  as  aforesaid. 

By  the  17th  section,  it  is  enacted,  that  every  printer  or  publisher 
of  any  newspaper  or  other  such  paper,  shall  within  six  days,  deliver 
^o  the  commissioners,  or  their  officer,  one  of  the  papers  so  pub- 
lished, signed  by  the  printer  or  publisher  in  his  hand-writing,  with 
his  name  and  place  of  abode  ;  and  that  the  same  shall  be  kept  by 
the  commissioners  or  their  officer,  under  a  penalty,  in  case  of  neglect 
by  such  printer  or  publisher,  of  1001. ;  and  that  upon  application 
by  any  person  to  the  commissioners  or  their  officer,  to  have  such 
paper  produced  in  evidence  in  any  proceeding,  whether  civil  or 
criminal,  such  commissioners  or  officer  shall,  at  the  expense  of  the 
applicant,  at  any  time  within  two  years  from  the  publication,  either 
cause  the  same  to  be  produced  in  the  Court,  and  at  the  time  when 
the  same  is  required  to  be  produced,  or  shall  deliver  the  same  to 
the  applicant,  on  his  giving  reasonable  security  at  his  own  expense, 
for  returning  the  same ;  and  that  in  case  such  commissioners  or 
their  officer  cannot,  by  reason  of  a  previous  application,  comply 
with  the  terms  of  a  subsequent  one,  they  shall  comply  with  sucU 
subsequent  one  as  soon  afterwards  as  they  shall  be  able  so  to  do. 

(k)  R.  V.  Hai-i  fy  White,  10  East,  94. 

(i)  See  Dr.  SttcJievereWs  case,  2  Salk.  417.  JR.  v.  Bear,  ]  Ld. 
Raym.  414 ;  Holt,  348.  350 ;  a||rkie's  Grim.  PI.  2d.  edit.  124  ^ 
Starkie's  Law  of  Libel,  314. 

■ 1 — I r    -^ • -  -  I  ---,-.  __  ■!- 

•  (1)  [In  a  declaration  for  a  libel,  if  the  plaintiff  declare  (/ucb  st- 
ffuilur  in  Ms  verbisj  scUiui,  the  minutest  variance  between  the  libel 
utffered  in  evidence  and  the  declaration  is  fatal.  Semb,  Harris  v. 
Lawrence  fy  al,l  Tyler,  156.  Olin  v.  Chipman,  2  ib.  148.  So  in  an 
indictment,  if  the  tenor  is  undertaken  to  be  recited,  and  tlie  recital 
is  variant  in  a  word,  or  letter,  so  as  thereby  to  create  a  different 
word. ,  The  Skite  v.  Cofey,  2  Taylor,  272.  Where  an  indictment  for 
a  libel  charged  the  defendant  with  publishing  that  A.  was  *<  worse 
that  t)ie  lowest  vagabonds"  &c.  and  the  words  proved  were  "  worse 
VOL.  n.  96 
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PABT  It  is  no  Tariance,  ahhough  the  libel  read  in  evidmice 

iv.        contain  matter  in  addition  to  that  which  is  aet  oat  on 
the  leconl,  provided  the  additiooal  part  does  not  bjr  its 


Variaact.        context  alter  the  sense  of  that  which  is  set  out  (t)  (3). 

But  if  the  additional  matter  causes  the  Ubel  proved  to 

vaiy  in  sense  from  that  alleged,  or  if  by  a  selection  of 

859  •  passages,  and  setting  them  out  as  one  c<mtinuous  libel, 

the  sense  be  altered,  the  variance  will  be  fiital  (I). 

With  respect  to  the  alteration  of'one  or  more  letters  of 

a  word,  the  rule  seems  to  be  now  settled,  that  if  the  sense 

be  altered  by  the  changing  of  one  word  into  another  the 

variance  will  be  fatal,  but  not  otherwise  (m). 

2dly.  Where  the  plaintiff  or  prosecutor  bias  fiiirly  launch- 

(k)  See  Sir  J,  Sydenham^B  ease,  #«prs,  B46;  snd  IMariw.  T^^pet^ 
1  Camp.  350.  One  count  of  a  declaratkni  for  a  Ubek  stated  the  wovis 
as  follow :  '*  My  sarcastie  friend,  by  leaving  out  Ae  repetition  or 
cboms  of  Mo. — ^T^s  poeoi,  gready  injured  uie  laiil  eaMmle,  Stc** 
The  words  proyed  in  evidence  were,  "  My  sarcastie  friend  mqpos, 
by  leaving  out,"  &c.  and  Lord  Ellenborough  held  that  the  vamnce 
was  material.  See  also  tit  Variance ;  and  CartmriM  t.  Wrigfi^ 
&B.  U  A.  615. 

fl)  lCanip.358. 

(m)  According  to  the  distinction  taken  in  1%€  i^uieen  ▼.  Dnke^ 
SSalk.  660;  3  Salk.  224;  as  where  the  word  not  was  inserted  fiv 
'  nor.  If  the  sense  be  not  altered,  the  variance  ia  immaterial,  even 
upon  an  indictment  for  perjury.  As  where  the  assignment  of  per- 
jury alleged  that  the  defennant  had  sworn  in  the  affidavit  on  which 
the  perjury  was  assigned,  that  he  wndertof^d  and  believed,  whereas 
the  words  in  the  affidavit  were  ^^ understood  and  believed;**  and 
upon  motion  for  a  new  trial,  Ld.  Bfansfield,  after  observing  upon 
the  great  length  of  nicety  to  which  the  cases  had  been  carried,  par- 
ticularly^ the  case  in  HuUony  where  Indicari  had  been  written  for 
IndieUurif  said  that  the  case  had  been  shaken  by  the  doctrine  laid 
down  in  Hawkins.  (2  Haw.  c.  46,  s.  190.)  And  that  the  true  dis- 
tinction had  been  taken  in  7%e  (jfueen  v.  Drake,  jt  v.  Beec^  Leach, 
C.  C.  L.  158.  See  A.  V.  May,  Leach,  297.  Starkie^s  Crim.  PI.  tit. 
Variance.  Starkie's  L.  Libel,  315.  htfirOf  tit.  Perjunf — Variance. 
JR.  V.  Mary-Jinn  Tayfm',  1  Camp.  404.     [See  naU  (1)  on  preceding 

William  Ibr  Wm.  is  a  fktal  variance*  Per  Bayley,  J.  Yorii  Siunm. 
Ass.  1821.  0 

Where  a  declaration  alleged  a  publicatioa  by  the  defendant, 
omitting  a  reference,  from  vmich  on  reading  the  libel  it  appeared 


tkan  the  lowest  vagabonds" — a  new  trial  was  granted  to  the  defen- 
dant IFaJtikv.  !7%eiSieal€,2M<Cord,248.  But  itisnotagionndto 
arrett  judgment,  that  the  declaration  professed  to  set  oat  a  libel  in 
hex  vmOf  and  that  there  was  an  inunatorial  variance.  CaShmm  v. 
MMters,  1  Nott  &  MK:iord,  422.] 

(2)  [Where  the  declaration,  in  an  action  for  a  libel,  diargea  the 
publication,  without  purporting  to  set  it  forth  in  Ace  serCo,  proof  of 
the  publication  of  a  libel,  containing  part"  of  the  libeBous  matter 
charged,  is  sufficient    Mdealjh  v.  WUlwm9f  3  LitteU's  R^  38%] 
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ed  h»  case»  by  proof  of  the  words  or  libel,  without  splitting       fart 
upon  a  variance,  he  is  next,  in  the  nsual  order  of  proof,  to         ir. 
establish  in  evidence  the  prefatory  averments  and  innuen-  ■ 

dos  which  are  alleged  in  the  declaration  or  indictment,  and  Proof  of  aver- 
whieh  are  essential  to  his  case.    If  the  publication  afiects  ■*•"**•'  ^• 
the  plaintiff  in  a  particu^  character,  it  must  be  proved 
that  the  character  belonged  to  him,  or  that  he  filled  the 
office  or  situiation  at  the  time  of  the  publication  complain- 
ed of.    It  has  already  been  seen  that  a  man's  special  cha- 
racter is  usually  established  by  evidence  of  his  having  act- 
ed in  that  capacity,  for  then  a  presumption  in  fact  arises, 
that  he  legaUy  acted  *  in  that  capacity  (»).    And  where  «  350 
the  title  to  the  particular  situation  is  not  the  subject  of 
any  expffess  documentary-  appointment,  the  acting  in  the 
situation,  trade  or  business,  is  of  course  the  only  evidence 
which  the  feet  admits  of. 

The  evidence  of  character,  in  actions  brought  by  phy- 
sicians, attornies  (0),  &c.  has  already  been  adverted  to  (p). 
Notwithstanding  the  doubts  which  have  prevailed  upon 
the  subject,  the  better  oi^nion  seems  to  be,  that  evidence 
of  the  plaintiff's  having  atted  in  the  particular  character  in 
which  the  words  afiect  him,  is  prima  facie  evidence  of  his 
title  to  it.  Where,  however,  there  is  any  reason  to  apprehend 
that  evidence  will  be  offered  on  the  other  side  to  disprove 
the  feet,  the  plaintiff  ought  to  be  prepared  with  the  best 
evidence  to  estabUsh  it.  If  the  declaration  allege  a  diplo- 
ma or  appointment,  it  must  be  proved,  although  the  spe- 
cial allegation  was  unnecessary  (f ). 

In  general,  if  the  slander  or  libel  assume  that  the  plain- 
tiff possesses  the  character,  or  fills  the  situation  or  office 

to  be  a  quotation,  the  variance  was  held  to  be  fatal.  CariwrighJt  v. 
WrxMy  5  B.  &  A.  615.  As  to  variances  in  allcigations  of  intention, 
see  Podt.  tit.  Portance,  and  the  observations  of  BuUer,  T.  in  Peppin 
V.  Sohnum ;  5  T.  R.  4d7. 

In  an  action  for  a  libel  on  Ji.  B.  of  and  concerning  ^,  Bi  and  of 
and  concerning  A»  B.  in  his  character  of  an  attorney,  the  plaintiff 
failed  in  proof  that  he  was  an  attorney,  and  was  nonsuited  by  Ab- 
bot, C.  J.  and  on  a  rule 'to  set  aside  the  nonsuit,  the  Judges  were 
equally  divided  upon  the  queas^on  of  variance.  Lewis  v.  WdUer^  K.  B. 

Where  the  plaintiflThad  a  clear  right  to  seU  the  whole  of  a  certain 
interest,  which  he  derived  from  the  defendant,  but  his  right  to 
sell  part  only,  was  doubtful ;  and  he  alleged  that  he  put  up  his  said 
interest  to  sell,  and  that  the  defendant  published,  &;c.  of  and  con- 
cerning his  said  interest,  it  was  held  that  the  allegation  was  not  sup- 
ported by  proof  that  he  put  up  an  underlease  of  part  of  the  term 
only ;  fer  a  grant  of  an  underlease  is  not  a  sale  of  any  thing ;  and 
therefbre  the  proof.did  not  sustain  the  averment |>ro  tanto.  Mulman 
v.  Fratt,  2  B.  &  G.  486. 

(n)  SuprOy  373,  ahd  the  cases  there  cited.      (0)  Supra,  130.  873. 

ip)  Suj>ra,d7S,  (9)  Ibid. 


aiJO  LIBEL  AND  SLANDER.— ACTION. 

PART       in  which  he  is  defamed,  it  operates  by  way  of  «dmiiwion(r), 
IV.         and  is  prima  facie  evidence  of  the  feet.  According  to  the  ge- 
neral rule,  all  averments  which  are  material,  that  is,  which 


Proof  or  pre-  are  connected  with  the  charge,  must  be  proved,  but  those 
fa  lory  avy-  which  are  immaterial  need  not  be  proved  («).  An  informa- 
i "uuiendns.  ^i^n  allcgcd  that  the  *  King  hi^  issued  a  particular  pro- 
*  861  clamation,  and  also  averred,  that  on  occasion  of  that  pro- 
clamation divers  addresses  had  been  presented  to  his  Ma- 
jesty by  divers  of  his  subjects ;  the  mformation  charged 
the  defendant  with  a  publication  with  intent  to  brii^  the 
said  proclamation  into  contempt,  but  did  not  refer  to  the  ad- 
dresses ;  it  was  held  to  be  essential  to  prove  the  fact  that  such 
a  proclamation  was  issued  (t) ;  but  it  seems  that  it  was  unne- 
cessary to  prove  that  any  addresses  had  been  presented  («). 
Sq  in  general  where  the  declaration  or  indictment  avers 
the  existence  of  particular  facts,  and  that  the  publication 
was  of  and  concerning  those  facts,  their  existence  must 
be  proved.  In  an  action  for  a  libel  on  a  constable,  alleg- 
ed in  both  counts  of  the  declaration  to  have  been  publish- 
ed, concerning  his  conduct  in  the  apprehension  of  persons 
stealing  a  dead  body,  it  was  averred  m  the  first  count  what 
that  conduct  had  been,  and  it  was  alleged  that  be  had  car- 
ried the  dead  body  to  Surgeon's  Hall ;  the  Courtheld  that 
it  was  necessary,  under  both  counts,  to  prove  this  introduc- 
tory allegation,  although  the  plaintiff  needed  not  to  have 
burthened  himself  with  that  proof  (a:)  (1). 
*Mdr'"*""d  '^^^  colloquium,  and  other  averments,  which  connect 
the  words  or  libel  with  the  plaintiff  or  subject-matter  before 
stated,  must  neit  be  proved.  This  is  usually  done  by  the 
testimony  of  one  or  more  witnesses  who  knew  the  parties 
and  circumstances,  and  who  state  their  opinion  and  judg- 

(r)  Berryman  v.  Wist,  4  T.  R.  366.  And  see  Smik  v.  Tcqfior, 
1  N.  R.  So  where  the  libel  itself  showed  that  certun  acts  of  out- 
rage had  been  committed,  it  is  evidence  to  support  an  averment  of 
the  fact  in  the  introductory  part  of  the  record.  See  the  observa- 
tions of  Bayley,  J.  4  M.  &.  &.  548. 

(#)  Supra,  347.    jR.  v.  /fott,  5  T.  R.  436. 

(t)  R.  V.  Holt,  5  T.  R.  436. 

(u)  Per  Buller,  J.  Ibid.  446.  As  if  the  slander  or  libel  state  the 
jilaintiffto  be  au  attorney  or  physician. 

[x)  Ttesdale  v.  Clement^  1  Chitty's  R.  603. 

(1)  [On  an  indictment  for  a  libel  on  J.  C,  describing  her  as  the 
fttdy  daughter  of  the  widow  R.,  tlie  innuendo  averred  the  identity  of 
t!ie  prosecutrix  and  the  daughter  of  the  widow  R :  It  was  held  that 
it  was  not  necessary  to  prove  the  prosecutrix  to  be  her  onlxf  daugh- 
ter. The  State  v.  Ptrrin,  1  Const.  Rep.  446.  Matters  stated  as  in- 
ducement, in  a  declaration  for  a  libel,  may  be  proved  by  p^imf.  Sotfih" 
trick  V.  SfTf^nit,  10  Johnp.  443.1 
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inent  as  to  the  intention  of  the  defendant  to  apply  his  words       part 
or  libel  to  the  parties  or  circumstances  as  alleged  (2)    It        nr. 
seems  to  be  sufficient  *  if  the  witness  in  the  first  instance  _ -in- 


state his  general  belief  and  opinion  as  to  the  defendant's  *  862 
meaning,  without  disclosing  his  reasons,  leaving  it  to  the 
defendant,  if  he  think  proper,  to  inquire  as  to  the  grounds 
and  reasons  which  support  that  conclusion. 

In  an  action  for  oral  slander  or  libel,  the  proof  of  malice  Evidence  of 
either  results  from  the  slander  itself,  or  is  matter  of  extrin-  niaiice. 
sic  evidence.     Where  the  slander  or  libel  stands  unex- 
plained by  any  collateral  evidence,  which  indicates  the  in- 
tention of  the  party,  and  no  light  is  derived  from  the  oc- 
casion and  circumstances  attending  the  publication,  by 
which  the  mind  of  the  author  can  be  read,  the  Court  and  / 
Jury  necessarily  derive  their  inference  from  the  Words 
themselves,  reading  and  understanding  them  according  to        ^ 
their  plain  import  and  meaning,  in  their  usual  and  ordi- 
nary sense.     If  the  natural  tendency  and  import  of  the  ex- 
pressions used  be  to  vilify  defame  and  injure,  then,  accord- 
ing *to  every  principle  of  reason  and  justice,  th^  plaintiff 
must  be  taken  to  have  acted  maliciously,  that  is  with  a 
view  to   effect  those  consequences  to  which  the  means 
which  he  has  used  naturally  and  obviously  tend  (y). 

(y)  Supra^  tit.  Intention.  [Erwin  v.  Sumrota,  1  Hawks,  472. 
Jaaison  v.  StUaon^  6(  ux.,  15  Mass.  Rep.  48.]  Lor(f  Kenyon's  obser- 
vations in  R.  V.  Lord  Abingdon,  I  Esp.  C.  228.  In  R,\\  Cnevyj  1 
M.  &  S.  273,  which  was  an  indictment  against  a  member  of  par- 
liament for  publishing  in  a  newspaper  a  speech  which  he  had  de- 
livered in  the  House  of  Commons,  it  was  objected  that  malice  ought 

(2)  [The  plaintiff  cannot  prove  by  witnesses  that  from  reading  the 
libel  they  believe  he  was  intended  therein.  Van  Vetchtcn  v.  Hop- 
kins, 5  Johns.  211. 

From  the  nature  of  an  innuendo,  it  cannot  be  the  subject  of  proof 
by  witnesses.  MittVy  of  an  averment  and  colloquium,  which  intro- 
duce into  the  pleading  extrinsic  matter,  that  is  the  proper  subject 
of  proof,  ibid. 

By  a  default  and  interlocutory  judgment,  the  fact  of  publicatiou 
and  the  truth  of  the  innuendos  are  admitted — and  the  defendant 
cannot,  before  the  jury  of  inquiry,  call  their  attention  to  other  pa- 
ragraphs contained  in  the  same  publication,  in  order  to  show  a  dif- 
ferent meaningof  tAe  words  complained  of,  than  that  set  up  by 
the  plaintiff.  TiUotson  v.  C^eeikam,  3  Johns.  56.  See  J%e  State  v. 
•Veete,  2  Tavlor,  270.  CaidwtU  v.  Abbey,  Hardin,  530.  Davis  v. 
Dams,  1  Nott  &  MK:;ord,  290.  Hoyle  v.  Young,  1  Wash.  152.  Core 
V.  Shdtn'  if  ux.,  2  Munf.  193.  Burtch  v.  J^icEerson,  17  Johns.  217. 
Lindsey  v.  .S^itt^  7  ib.  359.  MCtaughry  v.  Wetmore,  6  ib.  82. 
Vaugkan  v.  Havens^  8  ib.  109.  Van  VUchten  v.  Hopkins,  ubi  sup. 
Chaddock  v.  Briggs,  13  Mass.  Rep.  248.  Shaffer  v.  Kintzer,  1  Bin- 
ney,  543.  J2ice  v.  Mitchell,  2  Dallas,  58.  Packer  v.  Spongier  if  uL, 
2  Binney,  60.  M^Clurg  v.  Boss,  5  ib.  218.  Fowle  v.  Bobbins,  12 
Mass.  Rep.  496. — as  to  the  doctrine  of  innuendo  and  colloquium.] 
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FABT  WheteTer  it  appears  on  the  plaiatiirs  own  abovriiig,  *  or 

nr.        on  evidence  on  the  part  of  the  defendant,  that  the  pobUcar 
tion  was  made  upon  an  occasioD,  and  under  eiiermstanees 


EfidMo*  of     which  afford*  ^  prima  facie  presunipti<Mi,  that,  notwithstand- 
nsike.  lug  ^^  tendency  of  the  words  to  defiune  or  disparage  the 

Elaintiff,  they  were  not  spoken  or  published  with  that  view, 
ttt,  on  the  contrary,  in  the  bona  fide  discharae  of  some 
legal  or  moral  dut^  to  society,  or  even  in  the  nor  and  ho- 
nest prosecution  of  the  rights  of  the  party  himself^  or  the 
protection  of  his  interests,  the  plaintiff  will  fiul,  unless  he 
can  establish  the  malicious  intention  by  extrinsic  evidence, 
and  show  that  the  defendant  used  the  occasion  as  a  mete 
colour  and  pretext  for  venting  his  malice.  In  some  in* 
stances,  indeed,  which  will  be  afterwards  noticed,  where 
the  publication  occurs  in  the  perfonnance  of  a  legal  duty, 
which  the  defendant  is  bound  to  perform,  the  occasion  of 
publication  is  not  merely  evidence  to  rebut  the  inference  of 
malice,  but  is  an  absolute  bar  to  the  action ;  as,  where  the 
party  was  acting  in  the  capacity  of  a  judge,  or  witness,  or 
party  in  the  cause  {z).  And  in  such  cases  the  malice  of 
the  party  is  inunaterial.  In  other  ca^es,  where  the  pub- 
lication arises  in  the  course  of  discharging  any  duty,  the 
perfonnance  of  which  is  required  by  the  ordinary  ezigen* 
cies  of  society,  althouah  the  party  was  under  no  absolute 
kgal  obligation  to  perform  it,  the  occasion  operates  in  the 
nature  of  evidence,  and  supplies  a  prisiayocte  justification. 
Thus  where  a  partv  having  prooabU  cause  fays  claim  to 
land,  and  a  loss  results  to  the  real  owner,  it  is  a  question 
for  the  jury  whether  the  defendent  acted  bona  Jide;  and 
*  864  the  want  of  probable  cause  for  makina  *  the  clami,  unless 
it  be  such  as  induces  the  jury,  under  the  circumstances,  to 
infer  that  the  defendant  actixi  out  of  malice  (a),  will  not 

to  be  prored  by  extrinsic  evidence ;  but  Le  Blanc,  J.  informed  the 
Jury,  that  where  a  publication  is  defamatory  the  law  infers  maliee, 
unless  any  thin;  can  be  drawn  from  the  chrenmstanees  attending 
the  publication  to  rebut  that  inference ;  and  added,  that  in  point  of 
law,  the  eircumstance  of  its  being  a  publication  of  a  speech  de- 
livered by  a  member  of  the  House  of^  Commons  did  not  rebut  it. 
Vide  8upra^  tit.  InJUwIion ;  and  it^Oy  tit.  Malice, 

(x)  hifroj  874.  So  where  the  defendant  pleads  that  the  allega- 
tions are  true.  See  Starkie's  Law  4f  Libel,  902 ;  or,  where  the 
defendant  pleads  that  he  has  merely  repeated  the  words  of  another, 
and  that  he  has  given  up  the  author.    Ibid.  224. 

(a)  Pia  V.  Donovan,  1  M.  &  S.  639.  Smith  v.  i^mmmt,  Cor.  Ld. 
Ellenborough,  1811.  3  Taunt.  246.  Starkie  on  libel,  236.  Where 
the  owner  of  a  house  had  prev^ted  the  plaintiff,  his  lessee  for 
years,  from  disuosing  of  the  remainder  of  his  term,  by  falsely  assert- 
ing that  he  baa  no  title,  it  was  lef^  to  tfie  Jury  tossy  whether  theiv 


PROOF  OF  MAUCE.  864 

entitle  the  plaintiff  to  recover  (1.)    Where  a  master  gives      faet 
t|^e  character  of  a  service,  malice  will  not  be  presumed,         iv. 
but  must  be  expressly  proved  (6) ;  and  that  whether  the  .,. 
master  be  or  be  not  asked  for  a  character  (c).    In  such  Endeact  •€ 
Qases,  proof  that  the  master  sought  occasions  of  speaking  n^^ce. 
ill  of  the  servant,  without  any  application  to  him  for  a  cha- 
racter, and  that  the  representation  was  made  in  heat  and 
passion,  after  a  quarrel  between  them,  and  above  all,  that 
the  master  vnlfuUy  misrepresented  the  servant's  character, 
contrary  to  his  better  knowledge,  are  important  mani&s* 
tations  of  malice  in  support  of  the  action  {d).     Affain, 
where  a  communication,  imputing  misconduct  to  the  plains- 
tiff,  is  made  confidentially  by  a  person  interested,  or  to  a 
person  interested,  no  action  is  maintainable,  provided  it  was 
made  &cma  fide  with  a  view  to  the  interests  of  those  con- 
cerned (e);  although  *  in  such  case  the  expressions  used  *  8$5 
are  stronger  than  the  exigency  of  the  case  warranted,  it  is 
a  question  for  the  jury  wnether  thev  were  used  with  an  in- 
tenticm  to  de&me,  or  with  ffood  faith  to  communicate  fiicts, 
in  the  knowledge  of  which  the  party  hiMl  an  interest  (/). 

was  malice  or  not    See  Gerard  v.  Dickena&n,  4  Co.  18;  and  the 
cases  ctt'  d,  Starkie  on  Libel,  932. 

(h)  Weatkerston  v.  HtoMne,  1 T.  R.  lia  4  Burr.  9^^.  Edmomon 
V.  SUj^kenean,  B.  N.  P.  8. 

(c)  Bodgers  v.  Sir  Oervaae  ClifUm,  3  B.  &  P.  587. 

(d)  Ibid.  And  see  Lowry  v.  Aikenhead,  there  cited.  If  the  plain* 
tiff!  Knowing  what  character  the  master  will  give,  procure  it  to  be 
piven  for  the  purpose  of  founding  an  action  upon  it,  he  will  not,  it 
IS  said,  be  entitled  to  recover. 

(e)  M*D<nigaU  v.  Ckuridgey  1  Camp.  267.  Where  the  defendant 
wrote  a  letter  to  his  bankers,  charging  the  plaintiff,  a  solicitor,  with 
misconduct  in  the  management  of  their  concerns,  it  appeared  that 
the  letter  was  written  confidentially,  and  that  the  defendant  was 
himself  interested  in  those  affairs,  and  Ld.  Ellenborongh  nonsuited 
the  plaintiff;  and  referred  to  the  case  of  Cleaver  v.  Sarnntde,  where 
it  appeared  that  the  letter  had  been  written  con^dentially  by  the 
defendant  to  the  Bishop  of  Durham,  to  infonn  hinfof  m^practiees 
on  the  part  of  the  plaintiff  as  the  Bishop's  steward,  and  the  learned 
judge  nonpulted  the  plaintiff. 

(P  Dunman  v.  Bigg,  1  Camp.  989,  n.--*where  the  defendant  hav- 
ing supplied  beer  to  the  plaintifl^  fer  which  Leigh  was  surety,  went 
to  Leigh  and  complained  of  the  plaintiff's  conduct  in  terms  of 

( i)  [In  an  action  for  slandering  the  plaintiff's  title  to  property, 
by  a  letter  written  hj  the  defendant,  if  it  appear  that  a  loss  to  the 
plaintiff^  in  a  sale  of  the  property,  was  occasioned  by  such  lettur, 
the  defendant  ought  to  make  reparation,  thouirh  the  jury  believe 
that  he  designed  no  injury.  Rase  v.  Pinee,  3  Call,  S68.  Sedvide 
4  Burr.  2432.    Yelv.  89,  note,  and  cases  above,  note  {a).] 
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PABT       Where  an  advertiflement  was  published  in  a  newspaper, 
IV.         the  tendency  of  which  was  to  throw  upon  the  plaintiff  ji 
suspicion  that  he  had  been  guilty  of  bigamy ;  yet,  as  it  ap- 


Proof  of  ma-     peared'that  this  had  been  done  at  the  instance  of  theplain- 
lice.  (iff' g  ^i^^  |(  ^ng  i^Q^  i^  iiie  jury,  under  the  circomstances, 

to  say  whether  it  had  been  done  bona  fide  on  behalf  of  the 
wife,  in  order  to  ascertain  a  fact  in  wmch  she  was  materi- 
ally interested  (^).  So  where  the  alleged  slander  was 
contained  in  a  communication  made  by  Uie  defendant,  a 
Serjeant  in  a  volunteer  corps,  of  which  the  plaintiff  was  al- 
so a  member,  to  the  committee  by  which  the  affairs  of  the 
corps  were  conducted,  that  the  plaintiff  was  an  improper 
person  to  remain  a  member  of  the  corps  (A).  So  where 
the  words  are  delivered  by  way  of  admonition  or  ad- 
*  866  vice  («)  (1),  or  spoken  in  confidence  *  and  friendship  (Ar). 
Upon  similar  principles,  fair  criticisms  upon  the  merits  of 
literary  works  are  not  actionable. 

If  a  commentator  does  not  step  aside  from  the  woik,  or 
introduce  fiction  for  the  purpose  of  condemnation,  or  fol- 
low the  plaintiff  into  private  and  domestic  life,  for  purpo- 
ses personally  slanderous,  and  unconnected  with  the  work 

great  opprobrium,  there  being  a  sam  then  due  for  beer,  and  Ld. 
£llenborough,  considering  that  the  defendant  had  been  betrayed 
by  his  passion  into  unwarrantable  expressions,  left  the  question  of 
malice  to  the  jury. 

(g)  Ddany  v.  Jonts^  4  Esp.  C.  191. 

(h)  Barbaud  v.  Hookkcua^  5  Esp.  C.  109.  [See  Mr.  Day's  note  to 
this  cas^.] 

(i)  See  the  remarkable  case,  Cro.  J.  90,  cited  by  Ld.  Coke  ; 
Avhere  a  clergyman,  in  his  sermon,  recited  as  a  story  out  of  Fox's 
Martyrology,  that  one  Greenwood,  being  a  perjured  person  and  a 
great  persecutor,  had  great  plagues  inflicted  on  him,  and  died  by 
the  head  of  God  ;  whereas  in  truth  he  never  was  so  plagued,  and 
was  himself  present  at  that  sermon ;  and  he  brought  his  action  on 
the  case  ;  and  Wray,  J.  delivered  the  law  to  the  jury,  that  it  being 
delivered  but  as  a  story,  and  not  with  any  malice,  or  intenticm  to 
slander  any,  he  was  not  guilty  of  the  words  maliciously,  and  so  was 
found  not  guilty. 

(k)  Haver  v.  DatMon,  B.  N.  P.  8.  An  acli<Mi  was  brought  against 
a  man  for  warning  his  friend,  respecting  the  circumstances  of  the 
plaintiff,  and  Pratt,  C.  J.  directed  die  jury,  that  if  they  were  of  opi- 
nion that  the  words  were  not  spoken  out  of  malice,  but  in  confi- 
dence and  friendship,  and  by  way  of  warning,  they  should  find  the 
defendant  not  guilty;  which  they  did.  [S.  P.  Per  Jackson,  J. 
Jackson  v.  Stetson  S(  ux.  15  Mass.  Rep.  48.] 

(1)  [If  words  actionable  in  themselves  are  spoken  between  mem- 
bers of  the  same  church,  in  the  course  of  theu*  religious  discipline, 
and  without  malice,  no  action  will  lie ;  and  the  jury  are  to  decide 
(  whether  there  be  malice  or  not.    Jarvis  v.  Hathatvayy  3  Johns.  180.1 
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whose  .merits  he  professes  4o  discuss,  he  exercises,  it  has       pabt 
been  said  by  authority,  a  fiiir  and  legitimate  right  (!)  ;  but         iv. 
it. is  a  question  for  the  jury,  whether  the  defendant  has  not  ........^-^ 

made  felse  assertions  in  point  of  fact,  for  injurious  purpD-  Proof  of  ma-^ 
868,  or  exceeded  the  .|>ounds  of  &ir  andJegitimate  criti-,^<^^- 
cism  for  the, purpose  of  personal  slander  (m).    Where  the 

Sound  df  complaint  was,  that  the  defendant  had  charged 
e  plaintiff  with  the  publication  of  books  of  an  improper 
and  immoral  tendency,  Lord  EUenborough  informed  the 
jury  that  it  was  certainly  libellous  gravely. to  impute  to  a 
l>ookseller  a  publication  to  which*  he  was  ,a  stranger,  as  the 
evident  tendency  of  the  imputation,  was  to.  hurt  him  in  his 
business  (n).  Where  an  *  ajction  was  brought  for  publishing  *  867 
in  a  newspaper  a  p^ragcaph,  .stating  that  the  $ongs  at  a 
place  of  public  entertainment  were,  not  of  the  plaintiff's 
composition,  as  they  professed  to  be,  and  that  the  per- 
lEbrmance  was  despicable.  Lord  Kenyon  said,  '^  the  eoitor 
of  a  public  newspaper  may  fairly  and  candidly,  comment 
bn  any  place,  or  species,  of  public  .entertainment,  but  it 
must  be  done  fairly,  jajdd  .without,  malice,  or.view*  to  injure 
or  prejudice  the.  proprietor  in.  the  eyes  of  the  public ;.  if  so 
done,  however  severe  the  censure,  tibie  justice  of  it  screens 
the  editor  from  legal  animadversion;,  but  if  it  can  be 
proved  that  the  comment  is  unjust,  is  malevolent,  or  ex- 
ceeding the  bounds  of>&iropiniQn,it:i&a  libel,,  and  action- 
able (oj. 

rit  seems  tO:  he  a  .general  .rule,  embracing  all  the  cases 
above,  rctferred  to,,  where  the  occasion  affords ,  presumptive 

(I)  By  Ld.  EUenborough,  C.  .J.. .in  Cqrr  v.  Jffofidyl  Ca]XH[>.,358.  n. 
TahaH  V.  Tipper,  1  Camp.  350. 

(m)  Ibid. 

(n)  Tq^art  V.  TipptTf  1  Camp.  350.  In  that  case  the  counsel 
for  Uie  defendant  were  permitted  to  inquire,  upon  cross-examina- 
tion, whether  the  plaintiff  had  not  published  particular  books,  but 

(0)  Dibdin  ▼.  Swm  if  Boitock^  I  Esp.  C.  ^. 

(1)  [In  slander  for  charging,  the  .plain^ff  with  |)erjury  in, a  judi- 
eial  jnroceeding,  the  defendaht^  under  the  general  issue,  though  not 
permitted  to  prove  the  falsity  of  the  wor(u  sworn  by  the^laihtiff, 

.  was  allowed  to  interrogate  a'witness  as'to  what  tlie'  plaintiff  swpfe 
— ^in  mitigation  of  damages.  ChrarU  v.  Hover,  6  Munf.  13.  lii  '£7H- 
ky  v.-JDedi,  3  Hen.  &rMun.  388,  it  was  held,  in  an  action  for  charg- 
ing the  plaintiff  with  peyjufy  in  a  court  ,pf  recprd,  tfiat  ;^e  de^ien- 
dant,  ob^  \ht  plea  pf  justinci^tlon,  could  not  give  parol  evidence  of 
what  Uie  plamtiff  swor^  to,  without  pro^lucing  a  copy  of  the  ^^cord 
of  that  tnal,  to  show  that  the  testimony  given  by^  the^plalptiff  W^s' 
material  to'  ibe  matter  in  question.  See  Chvokahank  V.,  dfaii  ix'vir. 
ao  Johns.  344.]  -    -^  ^  .^.*^^. 

VOL.  n.  Q7 
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PABT      frima  facie  evidence  to  rebut  tke  infeieiice  of  maKce,  Ikat 

iv.         if  it  can  be  shown  that  the  object  of  tfie  party  was  malig* 

I  nant,  and  that  the  occasion  was  laid  hold  of  as  a  mene  oo- 

Proof  of  ma-     lour  and  excuse  for  gratifying  his  private  malice  wkb  im- 

Uce.  punity,  the  action  is  maintainable  (1). 

Malice,  however,  is  in  such  cases  an  essential  iagsadi* 
ent ;  for  if  it  appear  that  the  words,  thonafa  slandarMUi, 
were  spoken  wholly  without  malice,  and  of  this  the  juiy 
are  to  judge,  the  defendant  will  be  entitled  to  a  verdict 
Thus  where  the  plaintiff  broasht  an  action  against  the  de- 
fendant, for  saying  that  he  had  heard  that  the  plaintiff  was 
hanged  for  stealing  a  horse,  and  upon  the  evidence  it  ap- 
peared that  the  words  were  spoken  in  grief  and  sorrow  for 
the  news,  the  plaintiff  was  mmsuited,  because  the  words 
wore  not  spoken  maliciously  {p). 
*  868  *It  is  no  answer  to  the  acti<Mi  to  siiow  that  the  wovds 
were  spoken  carelessly,  wantonly,  w  in  jest ;  it  has  beeft 
well  observed,  that  tlw  mischief  to  the  veputatiooi  of  the 
party  ffrieved  is  in  no  wise  lessened  by  the  nmrimeot  ef 
nhn  who  makes  so  light  of  it  (q).  A  wanton  diaregaid  of 
the  feelings  and  inteK»tB  of  otners  is  perfectly  ocmsistent 
with  malice,  in  every  sense  of  the  word,  and  a  man  does 
not  the  less  intend  to  injure  another,  and  theidbva  his 
act  is  not  the  less  malicious  because  his  primary  object  is 
to  derive  some  private  gratiication  or  emolumeat  to  Urn* 
self(r). 

It  is  also  to  be  observed  generally,  diat  although  the 
occasion  may  protect  the  pcuty  in  a  publication  to  a  cer- 
tain extent,  such  as  the  circumstances  and  urgency  of  the 
case  will  feirly  warrant,  yet  that  any  eztnmdinary  and 
unnecessary  pubUcation,  although  not  considered  as  re- 
sulting from  a  purely  msdignant  intention,  is  still  to  be  re- 
garded as  proceeding  from  a  careless  inattention  to  the  in- 

'^  (p)  Lev.  82 ;  cited  by  Twisden,  J.  as  a  case  which  he  had  hesrd 
tried  before  Hobart,  J.,  and  all  the  coort  agreed  that  the  plaindfF 
had  been  properly  nonsuited.    See  1  Via.  Ab.  540L 

(q)  Haw.  P.  C.  c.  78. 

(r)  See  the  observations,  tit  Intention,  If  a  person  were  to  write 
a  ubel,  which  was  published  through  carelessness  or  accident,  and 
damage  were  to  result  to  the  party  reflected  on,  it  seems  that  an 
action  might  be  supported* 


(1)  [See  Vol.  L  p.  295,  note  (1),  that  in  Massachusetts,  a  spedal 
plea  in  justification  may  be  used  l^  the  plaintiff  as  conclusive  evi- 
dence of  the  speaking  of  the  words  complained  o^— and  that  if  the 
defendant  fail  to  estwlish  such  plea,  the  plea  itself  is  evidence  that 
the  words  were  spoken  maliciously.  See  also  Vol.  L  p.  389,  wfU  (1)*J 
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terests  and  welfitre  of  others,  which  is  culpable  in  the  eye       paet 
of  the  law  {$)*  xv. 

In  an  action  by  a  servant  against  a  former  master  for 


giving  a  false  character,  the  plaintiff,  in  order  to  estai^lish  Proof  of  ma- 
Uie  malkioui  in^erUton,  may  prove  the  falsity  of  the  repre-  ^><^®' 
sentation  made  by  the  defendant  (t).  It  *has  been  said,  *  869 
that  where  the  defendant  has  maae  a  charge  against  the 
plaintiff  of  dishonesty  and  misconduct,  the  latter  may  ad- 
duce genera]  evidence  of  good  conduct,  even  antecedently 
to  the  service,  general  character  being  in  some  respects  in 
issue  (u). 

For  the  purpose  of  proving  malice,  it  seems  that  any 
acts  or  words  used  by  the  defendant,  tending  to  prove  a 

($)  Fid.  infra^  875 ;  and  see  Brown  v.  Croome^  2  Starkie's  C. 
USfTf  where  Ld.  £llenboroiigh  held  that  an  advertiseraeDt,  address- 
ed by  an  interested  party  to  the  creditors  of  a  bankrupt,  but  reflect- 
ing strongly  on  the  character  of  the  bankrupt,  would  not  be  justifi- 
am,  if  the  legal  object  could  have  been  eirocted  by  means  less  in- 
jurious. 

(t)  Bodgers  v.  ClifUnh  3  B.  &  P.  587.  The  master  there  describ* 
ed  the  servant  as  a  bad  tempered,  lazy,  impertinent  fellow,  and  the 
plaintiff  proved  (without  objection),  that  whilst  he  was  in  the  de- 
fendant's service  he  had  conducted  himself  well,  and  that  no  com- 
plaints of  the  nature  ascribed  to  him-  in  the  defendant's  letter  had 
all  that  time  existed. 

(u)  SsnfC  V.  Waring  ifux,5  Esp.  C.  13,  tout  qu.  and  vid.  suprOf 
367.  There  seems  to  be  much  doubt  as  to  the  principle  of  this 
case  ;  it  has  been  said,  that  a  servant,  in  an  action  of  this  nature 
must  prove  the  character  to  have  been  given  maliciously  as  well  as 
faisdy  (Weatherston  v.  Hawkins^  1  T.  R.  llOj  ;  the  reason  seems  to 
be,  that  the  knowledge  of  the  servant^s  miscpnduct  may  often  be 
confined  to  the  master  himself^  and  being  unable  to  prove  it  by  his 
own  testimony,  If  the  general  presumption  arising  from  his  not  jus- 
tifying were  to  operate  against  him,  and  it  were  to  be  inferred  that 
his  representation  was  false,  he  would  be  left  without  defence.  In 
Order  to  prevent  this  inconvenience,  the  law  does  not  permit  the 
presumption  so  to  operate,  but  requires  proof  of  malice  aliunde.  No 
stronger  proof  of  malice  can  be  given  than  by  evidence  that  the 
master  knew  that  the  character  which  he  gave  was  false.  Any  evi- 
dence therefore  which  tends  to  such  proof  seems  to  be  admissible 
and  material  evidence,  but  proof  of  general  character  at  an  antece- 
dent period  is  very  remote  from  this  object  In  a  late  case,  l^uart 
V.  Looelly  2  Starkie's  C.  93,  Ld.  Ellenborougb,  C.  J,  refused  to  per- 
mit the  plaintiff  in  an  action  for  a  libel,  under  the  plea  of  the  gene- 
ral issue,  to  go  into  evidence  to  disprove  the  charges  contained  in 
the  hbel.  In  a  case  before  Abbott,  L.  C.  J.  (cited  4  B.  &  A.  132,) 
the  prosecutor  was  admitted  to  give  evidence  of  the  falsity  of  the 
charce,  under  the  particular  circumstances  of  the  case,  the  sup- 
posed libel  containing  little  more  than  a  narrative  of  certain  facts 
supposed  to  have  taken  place  in  one  of  the  West  India  islands.  In 
saen  a  case  it  is  competent  to  the  defendant,  under  the  general  is- 
sue, to  prove  the  truth  of  the  fact?. 
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tAMft       malici6u8  aiid  malignant  intentiiNi  umanb  the  plamtilE^ 
IV.         are  admissible  in  evidence  ;   although  the  words  so  given 
in  evidence  be  in  themselves  actionable,  and  *afe  not  spe- 


*  870  cified  in  the  declaration  (x),  and  although  they  were  spo- 
^roof  of  ma-  ken  subsequently  to  the  words  declared  upon  (y)  (I).  So 
lice;  Inhere  a  libel  was  publilshed  in  a  weekly  political  pttper, 

evidence  was  admitted  of  die  previous  sale  of  other  papers, 
with  the  same  title,  at  the  same  office,  in  order  to  diow 
that  the  paper  containing  the  libel  was  not  published  by 
mistake,  but  vended  pubKcly,  deliberately,  and  in  re^ar 
transmission  for  public  perusal  (z).  In  an  action  for  a  ma- 
licious prosecution  of  an  indictment  for  peiiury,  evidence 
was  admitted  of  tin  advertisement  publisfaHsd  oy  the  defend 
dant  pending  the  libel,  although  an  information  had  been 
granted  for  publishing  that  idvertisement  (a)  (2). 

In  an  action  for  words  imputing  perjury,  the  plidntin 
was  allow^  to  prove,  that  subsequently  ^o  tiie  speaUng 
of  the  ,  words,  the  defendant  preferred  an  indictmeiit 
against  him  (&).    Where,  however,  oth^r  words,  not  sped- 

(x)  Lee  ▼.  Htuon,  Peake^s  C.  166.  JS.  r.  Peoref,  ibid.  75.  Meai 
V.  Daubigny,  ibid.  125. 

(y)  Russet  v.  Mdc^isUTf  1  Camp.  49.  ru 

(z)  PlunkeU  ▼.  CobheU,  5  Esp.  C.  196. 

(a)  Chambers  v.  RMnsan^  1  Str.  691. 

(b)  Tate  V.  Humphrey^  2  Camp.  73,  n.  Cor.  Graham,  B. ;  aad  a& 
terwards  by  the  court. 

(1)  [Afl^r  proving  the  words  laid  in  the  declar4tioii,  tbe  plaintiff 
may  give  in  evidence  other  words,  not  actionable,  to  show  malice 
in  the  defendant.  WaXlis  v.  Mease;  3  Binney^  550.  £teles  v.  Skaek'^ 
lefordf  1  Litt^U's  Rep;  35.  Also  action&ble  words,  spoken  after  the 
6uit  brought.  3  Binney;  uhi  sup,  &an  v.  J^LomMUhj  2  Sers.  & 
Rawle,  469.  Shock  v.  MFthesniy,  2  Yeatiss,  47a  So  th^  plamtift' 
iuay  give  in  evidence  the  spCaking  by  the  defendant  of  the  same 
words,  aftei-  the  stiit  brought.  MiUkir  v.  JTefr,  2  MK:k>rd,  285.  Con- 
tra,  Kirby,  151,  Holmes  V.  Brotmi.] 

In  Thomas  v.  CrosibeU^  7  Johns.  264,  Mr.  Justice  Spencer  says  it 
b  iniprb^r  to  suffer  distinct  libellotis  matter,  subsequent  to  that 
charged  in  the  declaration,  to  be  given  in  evidence,  t6  show  die  in- 
tent with  which  the  matter  chargOd  was  published.  And  in  Ten- 
hessee,  evidence  of  words  spoken  kfter  suit  bh>ught  is  not  admissi- 
ble^ Slicus'j  as  to  words  Spoken  before,  though  hot  decllu^  on. 
HoweU  V.  C^eathaHif  Cooke's  Rep.  24^.1 

^  (2)  ,[In  an  action  against  a  .printer  for  publishing  of  the  plaintiff^ 
that  while  he  was  member  of  a  cbiivention  to .  form  a  constitution 
for  the  State,  he  avowed  scandalous  opinions  (which  were  set  forth 
}n  the  libel) — ^it  was  held  that  an  account  of  the  debates  of  the  con* 
yention  reported  by  the  defendant,  in  which  the  words  in  <^ue8tioii 
did  not  dppear;  was  evidence  to  show  that  the  publication,  on 
which  the  action  w&8  brought,  was  inalicious;  ^6w  y;  Coftvene^  S 
Conn.  Rep.  325.] 
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fied  in  the  declaration,  are  given   in  evidence,  to  proVe'      ^art 
malice,  the  defendant  is  at  liberty  to  prove  the  truth  of-       rr. 
tlie  words,  for  he  had  no  opportunity  of  justifying  (1).   But 


it  has  been  held,  that  other  libels  published  by  the  defen-  f  toof  of  mslicQ* 
dant,  of  the  plaintiff,  are  not  admissible  in  evidence  to 
prove  malice,  unless  they  refer  to  thie  libel  set  out  in  the 
declaration  (c) ;  and  in  such  case^  the  Jury  are  not  to  con- 
sider the  effect  of  such  evidence  in  their  measure  of  dama- 
ges,  but  merely  as  a  circXimstance  to'  prove  malice  {d). 
And  as  such  evidence  *  is  merely  to  be  used  as'  evidence  of  *  871 
the  quo  animoj  it  seems  thatt  where  there  is  no  donlyt  tts  to 
the  intention,  it  ought  not  to  be  restored  \o  (/). 

4thly,  The  general  rule  is,  that  no  evidence  of  special  Damages* 
damage  is  admissible  unless  it  be  averred  in  the  declara- 
tion (2)  whether  special  damage  be  the  gist  of  the  action, 
or  be  used  as  matter  of  aggravation,  the  words  being  in 
themselves  actionable  (g)»  But  it  has  been  said,  Biat 
greater  certainty  is  requi^te  where  the  special  damage  is 
the  gist  of  the  action,  than  where  it  is  merely  laid  by  t^ay 
of  aggravation  (ft). 

Where  the  damdg^  consists  in  loss  of  marriage,  the  plain- 
tiff cannot,  without  specifying  the  individual  with  whom 
the  marriage  would  otherwise  have  been  contracted,  give 
evidence  of  the  loss  (t).    So  if  he  allege  loss  of  marriage 

(c)  By  Sir  J.  Mansfield,  C  J.  in  Finnerty  v.  TVpper,  2  Camp.  72'. 

[d)  Ibid. 

(f)  See  Stuart  v.  LoveU^  d  Starkie's  G.  9^.  In  strictnesNS,  how- 
ever, such  evidence,  if  tendered,  ought  to  be  admitted,  fbt  it  is  im- 
possible either  for  the  party  or  the  Court  to  pronounce  a  priorii 
Whether,  independently  of  the  proposed  evidence,  the  Jury  will  be 
satined  on  the  point  of  malice. 

(g)  B.  N.  P.  7.  1  Will.  Saund.  243,  n.  5.  It  was  fonnerly  held, 
that  where  special  damage  was  the  gist  of  the  action,  such  special 
aamage  might  be  given  in  evidence,  almough  the  particular  instances 

were  not  specified ;  otherwise,  where  the  words  Were  actionable.  ^ 

1  Str.  666. 

(k)  Per  CuK  in  Wetheretl  v.  CUrkaoUy  12  Mod.  i»97.  2  Lutw. 
1285.    See  Clarke  v.  Periam,  2  Atk.  33 ;  and  iupfa^  P.  III. 

(i)  1  Sid.  396.  Huni  v.  Janes,  Cro.  J.  499.  12  Mod.  597. 
Bamea  v.  Prudlen^  1  Roll.  Ab.  58.    1  Vent.  4» 

(1)  [Ecdea  v.  Shaekkford,  1  Littell's  Rep.  38.] 

(2)  [Hersh  v.  EmgvHtU,  3  Yeates,  506.  BdHwick  v.  Mekelson^ 
Kiiby,  65.  Sostwiek  v.  HawUy^  ib.  290.  aee.  And  where  the  words 
are  not  of  themselves  actionable,  the  proof  of  damage  must  be  con- 
fined to  the  particular  damage  alleged  in  the  declaration :  Evidence 
of  a  ffenerai  loss  of  reputation,  bv  reason  of  the  slander,  is  inad' 
missible.    iferricft  v*  Lapham*  10  Johns.  281.] 
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rA»v      with  M,  JV.  he  cannot  give  in  evidence  lofls  of  marriage 
nr«        with  any  other  person  {Ji). 

In  an  action  for  slander,  by  which  the  plaintiff  has  lod 


Pko«rofip«ciai  his  customers}  be  cannot  give  in  evidence  the  loss  of  any 

duMft.  whose  names  are  not  specified  in  the  declaration  (Q.    But 

where  it  is  alleged  as  special  damage  that  the  plaintiff  was 

*  873  prevented  from  selling  bis  estate,  *  and  that  the  bidding 

was  prevented  bv  the  act  of  the  defendant,  the  fiict  may  be 
proved,  although  the  names  of  particular  bidders  are  not 
specified,  for  the  loss  is  the  preventing  of  the  sale  (m),  and 
proof  that  persons  would  have  purchased  is  evidence  of 
such  prevention.  * 

Where  the  plaintiff  alleged  that  he  had  been  employed 
from  time  to  time  to  preach  to  a  congregation  of  dissenters^ 
and  that  by  reason  of  the  words,  the  persons  frequenting 
the  chapel  had  wholly  refused  to  permit  him  to  preach 
there,  and  had  disccmtinued  to  give  him  the  gains  and  pro- 
fits which  they  otherwise  would  have  ^iven,  the  Court, 
afker  a  verdict  for  the  plaintiff,  on  motion  m  arrest  for  judg- 
ment, held  that  the  allegation  of  damage  was  sufficient,  for 
he  could  not  have  stated  the  names  of  all  his  c<mgreffa- 
tion  (n).  In  such  a  case,  therefore,*  it  should  seem  tnat 
general  evidence  of  the  loss  of  emolument  would  be  ad- 
missible. 

Where  the  special  damage  was  alleged  to  be  the  loss  of 
the  profits  of  several  performances  at  a  place  of  public 
amusement,  it  was  held  tnat  the  witnesses  might  be  examined 
generally  as  to  the  diminution  in  the  receipts;  but  tbat 
they  could  not  be  asked  whether  particular  peisons  had 
not  ffiven  up  their  boxes  (o). 

The  plaintiff  must  also  prove  that  the  damage  was  the 
consequence  of  the  defendant's  act 

Hie  connection  between  the  wroi^  done  by  the  defen- 
dant, and  the  loss  to  the  plaintiff,  is  matter  of  evidence*  It 
is  nevertheless  a  rule  of  law  that  the  damage  must  be  the 

*  ES^^'^^  ^^^  immediate  consequence  of  the  wrongfiil  act. 
The  defendant  asserted  that  the  plaintiff  had  cut  his  mas- 
ter's cordage,  upon  which  the  master  had  discharged  the 
plaintiff  from  his  service,  although  he  was  under  an  ens[afle- 

*  873  ment  to  employ  him  for  a  *  term ;  but  the  Court  held  that 

the  discharge  was  not  a  ground  of  action,  since  it  was  not 

(k)  2  Ld.  RaynL  1007. 

(I)  8  T.  IL  130. 

(m)  See  Smemir.  BaOey^  Giro.  J.  397.    W.  Jones,  196. 

(n)  Barttey  v.  Herring,  8  T.  R.  190.    See  Starkie  on  Libel,  368. 

fo)  AMhky  v,  Harriwn,  1  Ssp*  C.  48.    [Peake's  C- 191.  S.  C.) 
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the  Dataral  consequence  of  the  wofds  spoken  (p);  the  tart 

damage  must  be  attributable  whoUy  to  the  words.  it. 
Where  the.  reason  which  a  party  assigned  for  not  em* 


ploying  the  plaintiff  was  founded  partly  on  the  defendant's  Proof  of  special 
words,  and  partly  on  the  circumstance  that  he  had  been  ^m^s^* 
previously  discharged  by  another  master ;  it  was  held  that 
no  action  was  maintainable  (9). 

Where  the  defendant  libelled  a  performer  at  a  place  of 
public  entertainment,  in  consequence  of  which  she  refused 
to  sing,  and  the  plaintiff  alleged,  as  special  damage,  that 
his  oratorios  had  in  consequence  been  more  thinly  attend* 
ed,  it  was  held  by  the  Judge  at  the  trial  that  the  injury  was 
too  remote  f  r),  and  that  it  did  not  appear,  but  that  the  re* 
fiisal  to  perform  arose  from  caprice  or  indolence. 

The  plaintiff  having  once  recovered  damages  cannot  af- 
terwards recover  any  ulterior  compensation  for  any  loss  re- 
sulting from  the  same  words  (s). 

5thly,  The  defendant  may  under  the  ^neral  issue  give  Prooi|in  de« 
in  evidence  any  matter  which  tends  to  disprove  either  the  ^*°^* 
speaking  the  words,  or  the  publication  of  the  Ubel ;  (1)  or 
to  rebut  the  evidence  of  miJice  ;  or  to  disprove  the  *  spe-  ^874 
cial  damage,  where  that  is  the  gist  of  the  action.    He  may 
also  prove  under  this  issue,  that  the  publication  was  made 
by  the  defendant,  as  a  member  of  parliament,  in  the  course 

M  V%ear$  v.  WikodCB^  8  Bast,  1.  And  see  Jlfom*  v.  LangdaUj 
2  jB.  &  p.  984,  where  it  was  doubted,  whether  the  occasioning  a 
third  person  to  break  his  eontract  with  the  plaintiff  was  a  sufficient 
special  damage,  since  the  plaintiff  might  obtain  a  satisfaction  by 
aetion  for  the  breach  of  eontract,  but  qu.  whether  in  actions  fbr 
words,  by  means  of  which  the  plaintiff  has  lost  a  marriage,  it  woold 
be  a  bar  to  the  action  to  show  that  a  promise  of  marriage  had  been 
made ;  and  au.  whether  it  be  not  a  sufficient  damage  that  the  plain- 
ti$  by  the  defendant's  wrongful  act  has  had  a  benelflt  in  possession 
wrested  from  him,  and  converted  into  a  bare  right  to  be  enforced 
by  action. 

(q)  8  East,  L 

(r)  Ld.  Kenyon,  Jhhky  v.  HoirMon,  1  Esp.  C.  48* 

(s)  B.  N.  P.  7. 

(1)  [The  defendant  may  show  that  the  words^  though  in  them- 
selves actionable,  were  explained  by  a  reference  to  a  particular 
known  transaction,  not  amounting  to  the  charge  which  the  wo^ 
would  oUierwise  import,  and  thus  not  fomisbinea  {[round  of  action* 
Van  Renssdtur  v.  Dok^  1  Johns.  Gas,  279.  S.  P.  Edit  v.  Brooks^  Sua. 
Ct.  of  Pennsylvania,  Mav,  1814.    Wharton's  Digest,  565,  56& 

Skewt  V.  DoudL  1  Const.  Rep.  35.    noBuMn  v.  B^mard^  I  Camp. 
48.]  r  -TF- 
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PABT  of  his  duty  as  such  (t)  (1),  or  as  a  Judge  (u),  Juror,  wit- 

vf»  ness  (xV  or  party,  in  the  course  of  a  judicial  proceeA- 

■  ing  {!/).(^)f  whether  civil  or  criminal  {z)^  even  although  .the 


Proof  in.  de* 

fence.  .  ft)  See  4  Hen.  VII  J.  c^,  and  the;  declaration  of  the  bill  of  rights, 

I  WilL  &  Mary,  stat.  2,  c.  9-  .1  Bl.  Cgra.  164.  But  the  priTile^  does 
not  extend  to  a  publication  out  of  parliament.  R,  v.  Ld,  Ahvugdin, 
lEq>.C.2aa    JR.  V.  CVeevy,  1  M.  &  S.  27a 

(n)  lebfl  V.  Sir  Min  Mbmrt,^  N.  R.  341. 

(x)  d  Inst.  298.  2  RolL  R.  196.  Palm.  144.  1  Tin.  Ab.  387. 
Cfo.  j^z.  230. 

fy)  Atdev  V.  Foiiiup,  2  Burr.  807.  .Cro.  Jac  432.  [Ebrdm  y. 
OmMlodk,  2  Manh.  (Keo.)  Rep.  481.]  The  rule  extends  to  the  case 
of  teandalum  magnaium.  See  Beauchamp  v.  Sir  R,  Cnfi^  3  Bf^^ 
285.    [Keilw.  2a  S.  <?.] 

(z)  3  Bl.  Com.  12a  10  Mod.  210.  219, 22a  1  Str.  09L  The 
remedy  is  by  ^n  action  on  the  case  for  a  malicious  prosecution,  or 
perhaps  by  indictment,  where  the  jurisdiction  of  the  Court  has  been 
abused  bya  malicious  prosecution.  Haw.  P.  C.  c.  73.  s.  8.  1  Witt. 
8annd.l32. 
—  ■  -  — ^  ■--  —    -^,_    —       —  ■     ■        ,  ■■■  -.-^■^— — 

(1)  [A  member  of  either  house  of  the  legislatureis  not  answera- 
ble n>r  words  uttered  in  the  execution  of  his  official  duty,  although 
they  are  spoken  maliciously.  And  the  privilege  of  free  deliberation, 
speech  and  debate,  secured  to  members  or  the  legislature  by  the 
constitution  of  Massachusetts,  exempts  them  from  le^a]  liabLlit]^  fiar 
every  thinff  said  or  done  by  them  in  the  exercise  of  the  functioas 
of  their  office,  whether  the  exercise  be  regular  according  to  the 
mdes  of  the  branch  of  which  thev  are  menders,  or  irregiiuar  and 
against  such  rules.  So  this  privilege. protects  all  wcurdiB  officially 
spoken  .without  the  i^alls  of.  the  house  to  which  a  member  bekntjos 
—either  in  a  convention  ifi  the  two  houses,  oi:  in  a  conuniQee,  wh^e 
executing  the  conuniasioii  of  the  bouse,  then  in  sesaioo ;  and  the 
house  is  in  session,  notwithstanding,  occasional  adjoununents  for 
short  intervals.  .  But  a  m^mbei:  of  the^  legislature  is  answerable  fiv 
defamatory  words  uttered  maliciously,  and  not  in  discharging  the 
functions  of  his  office,  though  littered  within  the  walls  of  the  house 
pf  whifdi.  ho  is  a  member.  And  he  cannot  \fe  in  the  exercise  of  his 
official  functions,  as  a  member  of  a  body,  unless  that  body  be  in 
sassion.    CaMn  v.  C^^Eit,  4  Mass.  Rep.  1.    It  is,  however,  no  juatifi- 

.  cation  of  a  charge  against  a  town  officerof  misconduct  in  his  office, 
that  it  was  made  in  open  town  meeting,' by  an  inhalntaiit  of  the 
townn,  while  animadverting  on  such  officer's  conduct  relative  to  a 
subject  then  before  the  town,  in  which  the  defendant  was  interested 
as  a  qualified  voter.    Dodds  v.  Henry,  9  Mass.  R^k  262.] 

(2)  [Great  allowance  is  to  be  madei^for  what  a  ip^  says  when 
attendmg  the  trial  of  his  own  cause.  He  has  a  right  to  the  utmost 
freedom  in  communicating  his  sentiipents  to  his  counsel,  pr  the 
court ;  but  he  may  not  make  this  privilege  a  covm-  for  maUcioos 
slander.  Vigmurs  v.  Palmer^  1  Browne's  Rep.  40l  Skoearingen  v. 
Bfrdk,  4  Yeates,  392. 

.Where  a  party  in  court  said  to  a  witness,  who  had  just -finished 

his  testimony,  ^  ^ou  have  sworn  to  a  manifest  He  f  the  words  were 

:  hjBld  actionable^  m  Pennsylvanis.    Kttm  v.  jyLatyfctfn,  2  Seig*  ^ 
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Court  want  jurisdjction  (a),  and,  as  it  seems,  where  the       pakt 
process  was  also  improper  {b) ;  or  upon  an  application        vr. 
made  in  the  usual  course  to  a  magistrate  or  peace  officer  (c) ;  ,    .■  ■ 

or  in  the  course  of  offering  a  petition  to  the  King  (cH,  or  Proof  in  de- 
parliament  (e),  or  to  a  committee  of  the  House  of  Uom-  ^^^^' 
mons  appointed  by  the  Commons  to  hear  and  examine 
grievances  (/)  (3).     But.  the  defence  would  fail  if  it  ap- 

(a)  Buckky  v.  Wood,  4  Co.  14. 

(b)  1  Vin.  Ab.  389.    2  Lutw.  1571.    Contra,  BuckUy  v.  Wood, 

4  Co.  14. 

(c)  Ram  V.  Lamley,  Hutt.  IIS;  see  also  Barhavd  v.  Hbokkam, 

5  Esp.  C.  109.  Johnson  v.  Evavis,  3  Esp.  C.  32.  [Burton  v.  WorUy, 
4  Bibb,  3d.  Shock  v.  M'Chesney,  4  Yeates,  507.  S.  C.  2  Browne's 
Rep.  Appx.  64.] 

(d)  Hew  v.  MeUer,  3  Lev.  169 ;  see  also  4  Co.  14.  The  defen- 
dant wrote  a  letter  to  the  Secretary  of  War,  with  intent  to  prevail 
upon  him  to  grant  his  authority  to  compel  the  plaintiff,  an  officer  in 
the  army,  to  pay  the  defendant  a  debt  due  to  him,  and  not  for  the 
purpose  of  slander ;  and  although  the  letter  contained  expressions 
derogatory  of  the  plaintiff's  character,  yet  it  was  held  that  the  de- 
fendant might  go  mto  evidence,  under  the  plea  of  the  general  issue 
to  prove  the  truth  of  the  facts  which  he  haa  stated,  in  order  to  show 
that  he  had  acted  honafde,  Fairman  v.  Mhs,  5  B.  &  A.  642. 

(e)  See  the  resolutions  of  the  House  of  Commbnsin  Kemp  v.  Gee, 
9  Feb.  8  WiU.  III.  in  which  it  was  declared,  that  all  petitioos  to  the 
House  of  Commons  were  lawful,  or  at  least  punishable  by  them- 
selves only. 

(f)  Lake  v.  King,  1  Saund.  131.  1  Lev.  241.  1  Mod.  58.  1  Sid. 
414. 

Rawle,  469.  So  in  New  York,  to  say  to  a  witness,  while  giving  his 
testimony  to  a  material  point  in  a  cause,  '*  that  is  fklse,"  is  actiona- 
ble, if  spoken  maliciously.  MClaughry  v.  Wetmore,  6  Johns.  82. 
But  in  New  Jersey,  if  a  party,  in  the  progress  of  a  trial,  and  in  open 
court,  speaking  of  the  testimony  of  a  witness,  say  "  it  is  a  lie  and 
I  can  prove  it,''  it  is  not  actionable.  BadgUy  v.  Hedges,  1  Penn. 
Rep.  233.    See  Steele  v.  Southwi^  9  Johns.  214. 

If  a  party,  in  the  course  of  his  argument  say  that  be  will  prove 
the  testimony  of  the  other  to  be  false,  he  will  not  be  liable,  although 
he  fail  in  the  proof.     Kean  v.  M-LanghLin,  ubi  sup. 

If  an  attorney  introduce  slanderous  matter  into  the  pleadings  of 
a  cause,  without  the  direction  of  his  client,  the  latter  is  not  respon- 
sible.   Hardin  v.  (^umstock,  2  Marsh.  481. 

Words  spoken  of  the  plaintiff  by  the  defendant,  before  a  Presby- 
tery of  the  Presbyterian  Church,  in  the  course  of  his  defence  against 
charges  for  which  he  had  been  cited  there  by  the  plaintiff,  are  not 
actionable,  if  he  do  not  designedly  and  maliciously  wander  from 
the  point,  for  the  purpose  of  slander.  M'MUlan  v.  Birch,  1  Binney, 
178.   See  Mr.  Howe's  note  to  Foukr  tf  ux,  v.  Homer,  3  Camp.  296.] 

(3)  [No  action  wiU  lie  fbr  words  contained  in  a  petition  for  re- 
dress of  grievances,  whether  the  subject  matter  of  the  petition  be 
VOL,  n.  98 
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Proof  in  de- 
t'eoee. 


peared  that  the  mode  or  *  extent  of  the  publicati<m  was 
not  warranted  by  the  usual  course  of  proceeding  in  mich 

In  the  case  of  Lake  v.  ftng*,  the  main  question  was  not 
whether  the  exhibiting  the  petition  to  parliament  was  law- 
ful, or  not,  but  whether  the  defendant  was  warranted  in 
printing  his  petition,  and  delivering  copies  to  members  of 
a  committee  of  the  House  of  Commons,  and  it  was  decided 
for  the  defendant,  on  the  ground  that  such  a  publication 
was  according  to  the  order  and  course  of  proceeding  in 
parliament  (g).  It  follows,  that  had  he  practised  a  mode 
of  publication,  unwarranted  by  the  usual  course  of  proceed- 
ing, or  by  the  necessity  of  the  case,  this  defence  would  not 
have  availed  him  (A). 

So  it  is  a  bar  to  the  action,  that  the  words  saggestiog 
particular  fiicts,  though  false,  were  spoken  by  the  defen- 
dant  in  the  course  of  his  duty  as  an  advocate,  provided 

(g)  1  Lev.  241 ;  1  Mod.  58 ;  1  Sid.  414 ;  of  which,  it  was  said  the 
Court  would  take  notice. 

(h)  Ibid ;  and  see  Brown  v.  OoMie,  2  Starkie's  C.  297.  Mpro, 

868.  • 


true  or  false,  simply  on  its  beingf  preftrred  to  either  birandi  of  the 
legislature,  or  disdlosed  to  any  or  its  members.  Harru  v.  HunHtig' 
ion  tf  al,  2  Tyler,  129.  Hence  ch  arses  alleged  against  the  plaintU^ 
and  addressed  to  the  legislature  of  Vermont,  for  Uie  purpose  of  pre- 
venting hi^  reappointment  to  the  office  of  justice  of  the  peace,  were 
held  not  to  be  actionable,  and  judgment  was  arrested ;  Ibid.  1 
Tvler,  164.  So  wherQ  false  charges  were  preferred  to  the  councO 
of  appointment,  in  New  York,  .against  a  public  officer,  praying  for 
his  removal  from  office,  it  was  held  that  no  action  wooJd  lie,  unless 
the  petition  were  proved  to  be  malicious  and  grouDdlesB,  and  pre- 
sented merely  to  injure  the  plain tiflTs  character — and  as  it  seems, 
no  action  would  lie,  whether  the  statement  in  thejpetjtion  wei^ 
true  or  felse,  or  the  motives  innocent  or  malicious.  7w>m  v.  fiiiisi- 
ehardy  5  Johns.  506,  in  the  Court  of  Errors,  reverang  the  judgment 
of  the  Supreme  Court  i  and  against  the  bpinion  of  Uie  ChanceUor. 
In  Pennsylvania,  however,  accusations  preferred  to  the  goveraor 
agaizist  the  character  of  public  officers,  are  held  to  partake  of  the 
nature  of  judicial  proceedings,  and  are  actionaUe,  if  they  originate 
in  malice  and  are  without  probable  cause — of  which  the  jury  ars  to 
judge.  Gray  v.  PenUand,  2  Sei^r.  &  Rawle,  23.  Stone  jMviies,  4  ih. 
420.  And  the  burden  of  proving  malice  and  want  of  probable 
oause  is  on  the  plaintiff,  as  m  an  action  for  malicious  proseeutioB. 
4  Serg.  &  Rawle,  uhi  sup. 

It  is  no  justification,  that  the  defendant  signed  a  llbeUous  address 
ar  chairman  of  a  pubHc  meeting  of  citizens,  convened  fer  the  pur* 
pose  of  deciding  on  a  proper  candidate  fbr  the  odflSce  of  governor,  at 
an  approaobing  election,  and  that  it  was  published  by  order  of  aoch 
meeilnf  «-^thoiugh  the  phuntsflf  was  a  eUEdMate  wfaflae  election  the 
address  was  intended  to  thwart.    Lewis  v.  Feu,  5  Johns.  1.] 
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they  were  pertinent  to  the  subject^  and  were  wggested  by  the  fart 

client  (t).     And  it  will,  it  seems,  be  presumedtill  the  con-  if. 
trary  appear,  that  the  fact  was  suggested  in  the  brief  (i). 


And  no  comment  by  the  advocate  upon  the  facts  proved  in  Pxoof  ia  de* 
evidence,  or  epithets  used  in  commenting  upon  those  facts,  ^'B'^^®- 
if  the  observations  relate  to  the  cause,  will  be  actiona- 
ble (I). 

Where  the  alleged  liberconsists  in  a  faithful  report  of  a 
judicial  proceeding,  if  the  occasion  in  point  of  law  amount 
ta  a  justification,  there  seems  to  be  8(Mne  doubt  whether  it 
would  be  evidence  under  the  general  issue  (m).  *  But  it  is  *  876 
by  no  means  a  general  rule,  that  even  a  correct  report  of 
parliamentary  or  judicial  (n)  proceedings  (o)  wiil  furnish  a 
legal  defence  to  an  action  or  indictment  (1). 

An  ex  parte  statement  of  the  evidence  on  a  criminal 
charge  before  a  magistrate  {p)  or  coroner  (9),  cannot  be 
justified,  for  such  publications  tend  to  deprive  the  accused 
of  the  benefit  of  a  fair  and  impartial  trial.  So  the  publica- 
tion of  such  an  account  will  not  be  justifiable  if  it  con- 

t 
(%)  Brook  V.  Sir  Henry  Montague^  Gro.  J.  90. 

(k)  Wood  V.  Guneton,  Style,  463. 

(I)  Hodgson  V.  SearkU,  1  B.  &  A.  932;  a^  to  mere  words  of 
opinion,  see  Com.  Dig.  action  on  the  case  for  defamation,  F.  13. 

(m)  Curry  v.  Walter,  1  B.  &  P.  535 ;  where  such  evidence  was 
admitted  under  the  general  issue ;  but  after  a  verdict  for  the  de- 
fendant, it  '^as  objected,  in  arrest  of  judgment,  that  such  evidence 
had  been  improperly  received  imder  that  issue ;  but  the  case  stood 
over,  and  no  juagment  was  ever  giv^n.  In  the  subsequent  cases  of 
JMey  V.  Ywi^^  Burr.  607,  and  ShfUe  v.  jsTokta^  7  East,  493,  the 
defence  was  pleaded  specially.  So  also  in  Lewie  v.  Clement,  3  B. 
&  A.  702. 

(n)  R.  V.  Oeecy,  1  M.  &  S.  273. 

(0)  See  the  observations  of  Ld.  EUenborough,  C.  J.  and  Grose,  J. 
in  Styles  v.  JVoket,  7  East,  493 ;  and  JR.  v.  Vreemfj  1  M.  &  S.  273. 
See  fi.  V.  Lofieldf  2  Barnard.  128 ;  and  qu.  whether  the  defendant 
can  justify  the  publication  of  a  judicial  proceeding,  which  is  defa- 
matory 01  one  who  is  not  a  party  to  the  suit,  nor  present  at  the  in- 
quiry.   Lewie  v.  Clement^  3  B.  &  A.  702. 

(p)  R.  v.  Lee,  5  Esp.  C.  123.    R.  Fither,  2  Camp.  563. 
(q)  JR.  V.  FUet,  1  B.  &  A.  379. 

(1)  [A  correct  publication  of  the  proceedings  of  a  court  of  justice 
is  not  an  indictable  offence,  unless  it  is  intended  to  serve  as  a  vehi- 
cle to  convey  slanderous  charges,  and  to  gratify  a  malicious  pur- 
pose ;  in  which  case  it  is  libellous  and  mdictable.  The  State  y. 
Isehre,  2  Const.  Rep.  809.  But  if  the  publisher  discolor  or  gajrble 
the  proceedings,  or  add  comments  ana  insinuations  of  hia  own,  in 
order  to  asperse  the  character  of  the  parties  concerned,  it  is  libel- 
lous and  actionable.    Tkomae  v.  CroeweU,  7  Johns.  S^64.] 
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FART       tain  matter  of  a  scandaloas,  blasphemous,  or  indecent  na- 
nr.         tare  (r). 
.^— i..—      The  defendant  may  prove,  by  way  of  defence,  under  the 
PMof  iD  d«-    general  issue,  that  the  pubUcation  was  procured  by  the 
^^^^'  contrivance  of  the  plaintiff  for  the  purposes  of  the  action  (r), 

for  the  latter  cannot  complain  of  that  as  an  injury  which  be 
has  willingly  occasioned.  The  truth  of  the  publication  vi 
not  admissible  in  evidence  in  bar  of  the  action,  even  to  dis- 
prove the  malice  {t) ;  proof  that  the  plaintiff  has  been  in 
*  877  the  habit  of  libelling  the  *  defendant  is  no  bar  to  the 
action,  but  is,  it  is  said,  evidence  in  mitigation  of  dama- 
ges (r)(l). 

The  defendant  may  also  prove  accord  and  8atisfiicti<m 
under  this  issue.  The  plaintiff  had  agreed  to  wave  his 
right  of  action,  in  consideration  that  defendant  would  de- 
stroy certain  documents,  which  the  defendant  accordingly 
did,  and  evidence  of  this  was  held  to  be  admissible  as  an 
accord  and  satisfaction  under  the  general  issue  (u). 
Id  miticfttion.  fhe  defendant  may  under  the  general  issue  prove  in  mi- 
tigation of  damages,  that  the  plaintiff  at  thc^time  of  the 
publication  laboured  under  a  general  suspicion  of  having 

(r)  R.  V.  Mary  CaritU,  3  B.  &.  A.  167. 

'  (f )  ^VJ:  Coring  ifux.fi  Esp.  C.  13.  See  also  SmUh  v.  Wooij 
3  Camp.  323,  where  the  defendaDt  showed  to  the  witness,  at  the 
requestor  the  latter,  a  caricature  of  the  plaintiff,  and  it  was  held 
that  this  was  not  sufficient  to  support  the  action,  tarn,  qu,  for  it 
does  not  appear  that  the  witness  had  been  sent  by  the  p}ainti£ 

(i)  Underwood  v.  Parks,  2  Str.  1200.  [Bam9  v.  WM^  1  lyier,  17. 
Mdtrman  v.  Frewk^  1  Pick.  1.  CwA  v.  BarkUyy  1  Peno.  Rep.  169. 
BaiUy  v.  Ifyde,  3  Conn.  Rep.  463.] 

(v)  Finnerly  v.  Tipper,  2  Camp.  76. 

(u\  Laue  v.  ,^pjdeg<Ut^  I  Starkie's  C.  97. 

(1)  [In  an  action  for  a  libel,  the  defendant  may  give  in  evidence 
a  former  publication  by  the  plaintiff,  to  which  the  libel  was  an  an- 
swer, to  explain  the  subject  matter,  occasion,  and  intent  of  the  de- 
fendant's publication,  and  in  mitigation  of  damages:  But  such  prior 
publication  by  the  plaintiff,  though  a  libel  on  tne  defendant,  does 
not  amount  to  a  justification.  tiotchkis»  v.  Loikrop,  1  Johns.  286. 
S.  P.  Thompson  v.  Boyd,  I  Rep.  Con.  Ct.  80. 

Under  the  general  issue,  the  defendant  cannot,  in  an  action  for 
words  spoken,  ^tve  evidence  to  prove  the  general  character  of  the 
plaintiff,  as  an  msultinc,  provoking  and  ouarrelsome  man,  and  that 
Defore  the  speaking  of  the  words,  the  plaintiff  was  in  the  habit  of 
vilifying  and  insulting  the  defendant  and  his  family.  M^^BUxander 
V.  Horns,  6  Mun£465.   B.  P.  fFalUrt.  Witu^  8  Mass*  Rep.  24ai 
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been  ^ilty  of  the  charge  imputed  by  the  words  (x)  (2).  pa^t 

For  it  18  material  to  know  what  character  the  plaintiff  pos-  iv. 
sessed,  in  'order  to  ascertain  the  injury  which  has  been  sus- 


tained (y).  Proof  in  miU- 

It  has  been  said  that  any  evidence  short  of  such  as  would  s^^i^^Q- 
1>e  a  complete  defence  to  the  action,  had  a  justification 
been  pleaded,  is  admissible,  in  mitigation  of  damage?  (z) ; 
and  accordingly  in  an  action  for  a  libel,  charging  the  plain- 
tiff with  being  concerned  with  one  Knowles  in  procuring 
money  from  tne  friends  of  a  capital  convict,  under  the  pre- 
tence of  being  able  to  procure  a  pardon,  through  the  me- 
dium of  the  Duke  of  Portland,  evidence  was  admitted,  un- 
der the  plea  of  *  the  ceneral  issue,  of  aif  admission  by  the  *878 
defendant,  that  he  had  received  money  for  conveying  a  let- 

(x)  Earl  ofLeicegter  v.  Walter,  3  Camp.  251,  Cor.  Mansfield,  C.  J. 
V.  Moor,  1  M.  &  S.  284.    Note,  that  in  these  cases  there  were 


general  allegations  of  the  plaintiff's  previous  good  character,  and 
of  the  loss  of  character  sustained  by  reason  of  the  words. 

(y)  Vide  supra^  369 ;  and  WiUiama  v.  CaUender,  Holt's  C.  307. 

(z)  Knobell  v.  fVtOer,  sittings  after  Trin^  T.  1797,  per  Eyre,  C.  J. ; 
and  the  case  of  Curry  v.  fFo^er,  was  referred  to,  in  which  it  was 
said  that  his  lordship  had  received  similar  evidence  ;  but  it  seems 
that  in  that  case  the  evidence  was  received  in  bar  of  the  action, 
and  to  show  that  the  defendant  had  merely  published  a  report  of 
proceedings  in  a  court  of  justice. 


(2)  [In  Connecticut  and  Massachusetts,  a  defendant  is  not  per- 
mitted to  give  in  evidence,  in  mitigation  of  damages,  reports  by  others 
that  the  plaintiff  is  guilty  of  the  crime  charged.  Lewis  v.  JVtZe^, 
1  Root,  346— w^fierman  v.  French^  1  Pick.  1.  fFolcoU  v.  Hall^  6 
Mass.  Rep.  514.  MUer,  in  New  Jersey.  1  Penn.  Rep.  169,  Cook  v. 
JBorftley— one  judge  dissenting. 

In  Kentucky,  the  general  currency  of  a  report  is  not  a  justifica- 
tion of  slander ;  but  evidence  of  general  reputation  is  admissible  in 
extenuation  of  malice  and  mitigation  of  damages.  CalUnoay  v. 
MddUton,  2  Marsh.  372. 

Where  the  defendant,  at  the  time  of  speaking  the  Words,  knows 
they  aire  not  true,  and  afterwards,  with  the  same  knowledge,  ))leads 
their  truth  in  justification ;  no  evidence  whatever  oueht  to  be  re- 
ceived in  mitigation  of  damages.  Lamed  v.  Buffinion^  §  Mass.  Rep. 
546. 

See  Ante,  p.  369,  note  (1). 

In  Virffinia^  evidence  of  circumstances  of  suspicion,  not  amount- 
ing to  a  rail  justification,  is  not  admissible  under  the  general  issue, 
in  mitigation  of  damages.    J^AUxander  v.  Harrig^  6  Munf.  465. 

SSee  CheaJtwood  v.  Mayo,  5  Munf.  16,  where  this  point  was  discussed 
mt  not  decided.)    Secutj  in  South  Carolina  and  Connecticut ;  Bu- 
ford  V.  M^Lunyy  1  Nott  &  M*Cord,  268.— BaOey  v.  J^e,  3  Conn. 
Rep.  463.   And  also,  «ein6.  in  Pennsylvania.   fFUkama  v.  Mxyer  tf  al. 
lated  1  Binney,  92.  n,} 
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piBT       ter  to  the  Duke  (1).    To  admit  such  evidenee  woold  htm- 

IT.         ever  be  a  Tiolatioo  of  the  rule  established  in  Underwood  v. 

......^..^  Parki  {a)j  where  it  was  agreed  by  all  the  Judses  that  evi- 

PraofiB  miti-   dence  ot  the  truth  could  not  be  admitted,  either  in  bar  of 
fatioQ.  iiie  action,  or  in  mitigation  of  damages,  unless  it  were 

pleaded.     For  if  facts  tending  to  prove  the  truth  of  the 
charge  were,  to  be  admitted  in  mitigation  of  punirfiment, 
how  would  it  be  possible  to  draw  &e  line,  and  stop  short 
of  actual  conviction  (6). 
In  a  late  case  the  defendant  was  allowed  to  inquire 

(a)  2  Str.  1900;  and  see  MulUU  v.  HvUon,  4  Esp.  C.  248. 

{h)  See  Starkie*8  L.  Libel,  456  ;  and  see  MtOg  v.  I^^eneer,  Holt's 
C.  534,  where  Oibbs,  C.  J.  obseired,  tliat  **  goDenl  reports  liaTV 
been  admitted  in  mitigatioD  of  damages,  but  not  tfae  specific 
facts.'* 


(1)  [In  an  action  of  slander  for  sajrinf  of  the  plaintil^  a  deputy 
postmaster,  that  ^  he  never  sent  Irom  his  office  a  treasury  note," 
which  had  been  enclosed  in  a  letter  and  put  into  his  office  directed 
to  a  third  person — but  that  *'  he  had  stolen  it ;"  the  defendant  was 
not  d lowed,  under  the  general  issue,  to  prove,  that  before  the  speak- 
iM  of  the  words,  the  plaintiff  said  '^the  treasury  note  never  l€h  his 
office" — and  that  after  speaking  the  words  the  plaintiff  said  ^  his 
brother  J.  S.  was  the  author  and  first  promulgator  of  the  story. 
Baiky  v.  Ifyde,  3  Conn.  Rep.  463.   In  a  suit  for  calling  the  plaiatra 
a  thief,  and  saying  that  he  had  stolen  the  defendant's  spar,  the  de- 
fendant cannot  give  in  evidence,  in  mitigation  of  damages,  the  re- 
cord of  a  former  action  of  trespass,  in  which  be  had  recovered  da- 
mages against  the  plaintiff  for  maticioualy  taking  away  the  spar. 
WaUim  V.  ChwrekUlf  5  Day,  256.    In  an  action  for  a  iibeJ,  the  de- 
fendant cannot  give  in  evidence,  to  reduce  dnmBgea,  a  fiMmer  re- 
covery of  damages  against  him,  by  the  plaintmin  another  action 
for  a  libel  which  formed  one  of  a  series  of  numbeiB  published  in 
the  same  gazette,  and  containing  the  libellous  words  charsed  in  Uie 
declaration  in  the  second  suit.     TSUottan  v.  G&edfcaai,  3  lolms.  56. 
Evidence  of  declarations  by  a  defendant,  made  aiker  aoitj^roiisht, 
that  he  did  not  mean  to  charge  the  plaintiff  with  the  actual  net, 
and  that  the  words  were  spoken  in  the  heat  of  passion,  is  not  ad- 
missible under  the  general  issue.    M'AUxandu  v.  Jforit,  6  Monf. 
465.    Nor  can  the  defendant  show  that  he  has  been  in  the  halat  of 
relating  the  circumstances  in  a  manner  different,  in  some  essential 
req>ects,  from  that  charged  in  the  declaration — though  be  has  first 
]lroved  that  such  relation  of  the  circumstances  was  true.     WUU  T. 
Churtky  5  Serg.  &  Rawie,  190.  Nor  can  he  give  inevidenee,ekber 
in  bar  or  in  mitigation  of  damages,  any  otW  crime  than  the  one 
charged.    AndrioM  v.  Vandnauer^  11  Johns.  %    Santycr  v.  BifiH^ 
2  Nott  %L  MH:;ord,  511.    In  an  action  for  charging  theplsintiff  inth 
pojury,  the  defendant  cannot  give  evidence,  fiir  the  pvpoae  of  le- 
dacm^  damages,  that  the  plaintiff  holds  athostical  optnionsi  and 
disbeheves  the  ezistaBce  of  a  Tuture  state  of  bemg.  £•••  ▼•  Lmjkmmi 
14  Mass.  Rep.  ^5*    See  Pmt,  880,  wrfe  (1).] 
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whether  the  witnen  bad  not  read  the  eubstance  of  the  al-       part 
leged  libel  ia  a  public  newspaper  (c).  iv. 

General  evidence  of  bad  character  seems  to  be  admissi-  .............^ 


ble,  although  the  defendant  has  justified  that  the  imputa-  Proof  in  miti- 
tion  is  true,  for  if  the  justification  should  fail  the  question  as  g^^ion. 
to  the  quantum  of  damages  would  still  remain  (d)  (2). 
Where  the  defendant  has  in  his  libel  referred  to  the 

(c)  fFyati  y.  Gbrp,  1  Holt's  C.  303 ;  and  supra  note  (t). 

(d)  Sutra,  369.  In  the  case  of  Hunt  v.  tSKeiKtM,  Ezch.  Trin. 
Term.  18^,  it  was  held,  that,  in  an  action  against  the  plaintifffor  «Jan- 
derinf^  him  in  his  profession  as  an  attorney,  a  witness  could  not  be 
examined  as  to  the  plaintiffs  bad  character  as  an  attorney ;  in  the 
case  of  JFaxihfnan  v.  Weaver,  1  O.  &  R.  10.  Abbott,  C.  J.  held,  that 
although  the  defendant  might  give  in  evidence  rumours  against  the 
plaintiff's  character,  in  order  to  show  that  he  had  sustained  no  in- 
jury, he  could  not  give  facts  in  evidence.  In  the  case  ofEUerakaw 
V.  Robinson  if  ux»  Lane.  Sp.  Ass.  1824,  in  an  action  for  slander 
spoken  by  the  wife,  charging  the  plaintiff,  a  widow,  with  an  adul- 
terous intercourse  with  the  other  defendant,  Robinson,  from  which 
special  damage  had  been  sustained  ;  plea,  the  genera]  issue ;  Hol- 
royd,  J.  held  that  it  would  have  been  competent  to  the  defendants 
to  have  gone  into  general  evidence,  to  impeach  the  plaintiff's  cha- 
racter for  chastity. 

m 

53)  [The  Sup.  Court  of  New  York,  in  the  «ase  of  Foot  v.  Traqff 
obns.  46^  were  divided  on  the  question  whether  in  an  action  for 
a  libel  the  defendant  can  eive  in  evidence,  under  the  general  issue, 
the  general  character  of  the  plaintiff,  in  mitigation  of  damages.  It 
has,  however,  been  since  decided  that  such  evidence  is  admissible, 
in  an  action  for  words  spoken.  Paddock  v.  Salisburyf  2  Cowen^  81 1  • 
See  also  Springstein  v.  FKM,  Antbon's  N.  P.  185.  Similar  decisions 
have  been  Qiade  in  Connecticut,  North  Carolina  and  South  Caro- 
lina. Brunson  v.  Lynde,  1  Root,  354.  Seymour  v.  MenHls,  ibid.  459. 
JhuHn  V.  Haneket,  2  Root,  149.  Fick  v.  fThitfidd,  2  Hay  w.  222. 
Buford  V.  MLuny,  (two  judges  dissenting)  1  Nott  &  MK:;ord,  268. 
Sawytf  V.  Eiftrt,  2  ib.  511.  The  same  doctrine  is  held  in  Massa- 
chusetts, (Lamtd  v.  Buffinton,  3  Mass.  Rep.  546 :  WolcoU  v.  HaU, 
6  ib.  514 :  Boss  v.  Lapham,  14  ib.  275)  subject  to  the  limitations 
mentioned  AjUe,  Vol.  I.  p.  ^89,  note  (I)  on  supra,  877,  note  (2)  where 
th^re  has  been  an  unsuccessful  plea  in  justification—^  also,  it 
seems  in  Kentucky.  See  CaUoufay  v.  MiddlHon^  cited,  p.  877 
noU  (2)b  In  Vermont  this  doctrine  is  rejected.  Smsih  ▼»  Shwmisay, 
2  Tyler,  74 

The  plaintiff  may  give  in  evidence  his  own  rank  and  condition 
in  life,  for  the  purpose  of  enhancing  damages.  Lamed  v.  BtfinhHf 
ubi  sup.  But  he  cannot  give  evidence  of  bis  haying  always  sua* 
tained  jthe  reputation  of  an  honest  man,  in  order  to  rebut  evidence 
adduced  by  the  defendant  to  establish  the  truth  of  specific  charges 
of  official  misconduct  in  the  plaintiff.  Stow  v.  Converse,  S  Conn. 
Rep.  325.  Whether  in  an  action  for  a  libel,  the  plaintiff  may  show, 
for  the  purpose  of  enhancing  damages,  that  the  aefendant  has  betn 
indemmfied  for  the  publication  ?'~qu<sre,  Botchkins  v.  Lotkrt^,  1 
Johns.  286.    Dole  v.  liyon^  10  Johns.  447.} 
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PiJtT .      source  from  which  he  derived  the  infonnation,  be  may,  al- 
IT.         though  he  has  not  justified,  prove,  under  the  general  issue, 
-— — —  in  mitigation  of  damages,  that  be  did  in  fiict  so  receive 
the  information  (e) :     As  where  the  libel  refers  to  a  news- 
paper as  the  medium  of  communication  (/). 
Justificatioiu        As  the  truth,  when  offered  as  a  defence  in  bar  of  an 
action   for   slander  or  libel,  must  he  specially  pleaded, 
the  evidence  of  course  must  be  governed  by  the  spe- 
*  879  cific  *  allegations  upon  the  record  (1).    There  seems  to  be 
little,  if  any,  difference  between  the  evidence,  in  proof  of  a 
specific  charge  thus  involved  in  a  civil  proceeding,  and  the 
evidence  which  is  essential  to  support  an  indictment  for  a 
similar  charge  (g).    It  may  happen,  indeed,  that  greater 

f>recision  'may  be  necessary  in  .the  former  case  than  in  the 
atter,  and  that  a  variance  as  to  sums  or  magnitudes,  which 
would  not  be  fatal  upon  an  indictment,  would  be  so  upon 
issue  taken  on  a  justification  in  slander,  for  there  the  de- 
fendant may,  by  the  specific  nature  of  the  charse  wluch  he 
has  made,  with  which  his  plea  must  correspoiKl,  be  bound 
to  prove  it  with  equal  precision. 

An  acquittal  of  the  plaintiff  on  an  indictment  charging 
him  with  the  same  offence  as  is  specified  in  the  plea  of 
justification,  does  not  preclude  the  defendant  firom  proving 
the  truth  of  the  charge  (A; ;  and,  in  strictness,  is  not  evi- 
dence at  all  (»).  It  seems  that  the  general  good  charac- 
ter of  the  plaintiff  is  evidence  to  rebut  the  presumption  of 
guilt  (*)  (2). 

(e)  MuUtU  V.  HidUm,iEsp.  C.  248.    [See  CoUwueh  v.  Soutimek, 
9  Johns.  45.] 

(f)  4  Esp.  C.248;  and  see  R.  v.  BurdeU,  3  B.  &  A.  717. 

(g)  Cookv.FxM,  3  Esp.  C.  133.    [DunndUr.jmin,^  Tyler, 

75.f 

(h)  England  v.  Baurktj  3  Esp.  C.  80. 
(i)  Supra,  Vol.  I,  p.  219. 
(k)  Vide  npra,  967^ 

(1)  [A  defendant  who  would  justify  a  charge  made  by  him,  must 
justily  the  specific  charge  laid,  and  cannot  set  up  a  charge  of  ^e 
same  kind  but  distinct  as  to  subject  matter.  Sawyer  ▼.  Eiferi,  2 
Nott  &  M«Cord,  511.  MaUkewa  v.  Davit,  4  Bibb,  173.  Jlmfrem  v. 
Vanduxerj  11  Johns.  38.  See  also  SS^epard  v.  MeniUj  13  Johns.  475L 
Van  N'eu  v.  HamiUon  tf  al.  19  Johns.  349.  Brooks  v.  Bewdt,  8 
Johns.  455.  Bi^n  v.  Dennigton,  3  Johns.  Gas.  19a  Gendv. 
MUt^eU,  7  Johns.  120.    See  Anie,  p.  369,  noU  (3).} 

J2)  [The  insanity  of  the  defendant,  at  the  time  of  speaking  the 
^rds,  will  be  received  in  evidence  as  an  excuse,  where  it  is  such 
that  the  words  would  produce  no  effect  on  the  hearers.  J0der, 
where  it  is  slight  and  not  uniform.    In  the  latter  case  die  plamti# 
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Where  the  defendant  justifies,  alleging  that  he  heard  the      -part 
words  from  another,  and  mentioned  the  author  when  he         iv. 
published  them,  the  proof  depends  upon  the  form  of  the  . 

issue  taken  (2j.     Upon  issue  taken  on  the  general  replica-  Justification. 
tion  de  irgurta  sua  propria^  the  anus  of  proving  the  facts,  Hearsay. 
that  he  heard  the  very  words  spoken  by  the  mird  person, 
as  alleged  in  the  plea,  and  that,  on  repeating  them,  he 
gave  up  his  author,  lies  on  the  defendant,  for  the  object  of 
the  plea  is  to  show  that  the  defendant  has.aiforded  to  the 
^  plaintiff  a  certain  cause  of  action  against  another  (m)  it  *  880 
would  not  be  sufficient  under  this  issue  to  prove  that  the 
third  person  spoke  words  to  the  same  effect  with   those 
laid  (n)  (I). 

(I)  This  defence  cannot  be  set  up  under  the  plea  of  the  general 
issue.    MtlU  V.  Spencer,  Holt's  C.  534. 

(m)  See  Ld.  NMhampUm^s  case,  12  Co.  132.  CrawfarS  v.  Mid- 
dleton,  1  Lev.  82.  MaiUand  v.  GoUney,  2  East,  425.  Woglnoih  v. 
Mtadom^  5  East,  463.     [See  BeU  v.  Bymt,  13  East,  554.] 

(n)  2  East,  425.  * 

—  -  -  — 

is  entitled  to  damages  according  to  the  injury.    Dickinson  v.  Bar- 
her,  9  Mass.  Rep.  225. 

In  Homer  v.  MarshaWs  Admx,  5  Munf.  466,  it  was  held  to  be  a 
sufficient  ground  of  equity  for  a  perpetual  injunction  to  a  judgment 
in  slander,  that  at  the  time  of  speaking  the  words,  and  when  the 
judgment  was  obtained,  the  defendant  was  insane,  or  in  a  state  of 
partial  mental  derangement  on  the  subject,  to  which  those  words 
related.] 

(1)  {^Whether  a  person  who  repeats  a  slander,  but  who  at  the 
same  time  names  the  person  from  whom  he  received  it,  may  plead 
that  circumstance  in  justification,  seems  to  depend  on  the  quQ  am- 
mo  with  which  the  words,  with  the  name  of  the  author,  are  repeat- 
ed. T%ey  may  be  repeated  with  a  malicious  intent,  and  with  mis- 
chievous effect.  The  public  may  be  ignorant  of  the  worthleslhess 
of  the  original  author,  and  may  be  led  to  attach  credit  to  his  name 
and  slander,  when  both  are  mentioned  by  a  person  of  undoiibted 
reputation.  Per  Kent,  C.  J.  10  Johns.  449,  Dole  v.-Lyon.  S.  P. 
Per  Ld.  C.  J.  Abbott,  Uolroyd  and  Best,  Js.  4  B.  &  A.  611.  614. 615, 
Lewis  V.  fVaUer,  There  is  no  case  in  the  English  books,  in  which 
this  justification  has  been  allowed,  under  any  circumstances,  in  an 
action  for  a  libel ;  and  Kent,  C.  J.  and  Ld.  C.  J.  Abbott,  and  Best, 
J.  in  the  cases  above  cited,  strongly  intimated  that  such  a  defence 
is  not  applicable  to  written  slander. 

In  South  Carolina,  it  is  held  that  where  a  person  affirms  the  truth 
of  t^e  words,  he  is  liable,  although  he  ad48  that  he  heard  them 
from  another ;  as  where  the  defendant  said  of  the  plaintiff  ^  ha 
stole  a  cart,"  but  added,  ^  I  heard  it  firom  J.  S."  MUler  v.  Kerr,  2 
M'Gord,  285.  S.  P.  in  Connecticut.  Austin  v.  flcmeAH,  2  Root, 
148.  ifhe  court  in  S.  Carolina  seemed  to  hold  that  a  person  mi^ht 
justify  the  utterance  of  actionable  words,  if  at  the  time  of  speaking 
them  he  named  the  person  of  whom  he  heard  them,  and  if  in  truth 
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PABT  II.  Upon  an  indictment  for  publishuiff  a. libel,  the  prose* 

iT.         cutor  must  prove,  1st,  The  feet  of/HfAScolum.    2dly,The 

— — ——  introductory  averments  and  the  innuendos  (o).    Sdly,  The 

Libel.  malicunu  intentian  of  the  defendant. 

indicunent.  jg^   rpj^^  evidence  of  publication  has  already  been  ad- 

.   (o)  Vide  supra,  859. 


•  he  did  bear  them — but  that  such  justification  is  admissible  only  so 
far  as  it  is  evidence  of  the  irant  of  m:ilice. 

'  In  Dole  V.  Lyon,  ubi  sup.  the  publisher  of  a  libel  was  held  respon- 
sible to  the  party  libelled,  though  the  libbl  was  accompanied  with 
the  author's  name. 

In  Pennsylvania,  it  has  been  held,  that  if  a  libel  is  republished 
innocently,  and  without  malice,  the  person  so  republishing  shall  be 
excused,  if  at  the  time  of  republication  he  gives  the  true  source  of 
bis  information,  so  as  to  afford  the  injured  party  an  opportunity  of 
bringing*  his  action  against  the  real  ubeller.  Binns  v.  JlfCorHe^  2 
Browne's  Rep.  90.  AlUer,  if  there  be  malice  and  an  intention  to 
injure,  ibid,  (QiMsre,  is  he  who  originaUy  pubbsbes  hbellous  mat- 
ter ^  innocenilj,  and  without  malice,"  liable  to  an  action?)  In  the 
same  case  the  rule  as  to  oral  slander  is  stated  to  be,  that  if  the 
words  are  uttered  generally,  the  defendant  cannot  juikify  by  giv- 
ing the  name  of  the  author  in  his  plea,  or  at  the  trial ;  it  can  then 
oiuy  go  in  mitigation  of  damages ;  but  if  at  the  time  he  repeats  the 
words,  he  gives  the  name  of  the  author,  so  that  the  party  may  have 
his  action  against  him,  it  is  a  justification.  But  in  Hem  v.  Rktg- 
wait,  3  Yeates,  506, -it  is  said,  if  the  authority  is  mentioned  at  the 
time  the  words  are  uttered,  it  should  be  such  an  authority  as  would 
induce  reasonable  beUef.  InKennedy  v.  Oregary,  1  Binney,  85,  where 
the  proof  in  an  action  of  ^lander  was,  that  the  defendant,  in  reply 
to  a  question  implicating  the  plaintifi^  said, either  "it  is  so,'*  or 
"  they  say  it  is  so ;"  it  was  held  (one  judge  dissenting)  that  the  de- 
fendant might  give  in  evidence,  to  reduce  damages,  that  A,  B.  told 
him  what  he  related.  So  in  Leiouier  v.  SmjA,  2  Root,  24,  it  was 
held  that  the  defendant  might  show,  in  roitigatioo  of  damages, 
froni  w^om  he  heard  the  story. 

In  an  action  for  a  libel  against  the  printer  of  a  newspaper,  it  is 
not  a  justification  that  the  publication  was  made  at  the  instance  of 
a  person  whose  name  was  given  at  the  time,  and  who  paid  lor  it  in 
the  usual  course  of  business — ^thouffh  it  may  go  in  mitigation  of  da- 
mages. jRttfiiUe  V.  ^eyer  ^  a/.  3  Yeates,  51a  So  evidence  of  a 
writing  nurportina  to  be  .the  copy  of  an  anonymous  letter,  which 
appeared  to  have  been  sent  to  the  preceding  editor,  was  ruled  to 
be  admissible  in  mitigation  of  damages,  to  show  that  the  defendant 
woB  not  the  original  mventor  of  the  charge.  Morris  v.  DwuUf  I 
Binney,  90.  n.  So  the  defendant  may  give  evidence  of  the  authori- 
ty from  which  he  received  a  libel  which  he  has  pubbahed — ^to  re- 
duce damages.  Rowuiyne  v.  DuanCf  Circuit  Court,  April  1814» 
Wharton's  Digest,  419. 

A  letter,  stating  that  the  writer  had  heard  of  a  slanderous  re- 
port, is  good  evidence  to  prove  the  circulation  of  the  report,  and 
may  be  read  for  that  purpose — ^the  hand-writing  oi^  the  person  be^ 
ing  {Mroved-^-but  it  is  inadmissible  to  prove  ihfLt  the  defendant  pro- 
pagated the  report.    Schwartz  v.  7%omas,  3  Waeb.  167.1 
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verted  to.    In  the  case  of  indictment,  a  publication  to  the       part 
prosecutor  himself  is,  as  has  been  seen,  sufficient  to  consti-         i  v. 
tute  the  offence,  oa  the  ground  pf  its  tendency  to'  produce  — -i^— ..« 
a  breach  of  the  peace,  although  a  publication  to  the  plain- 
tiff alone  would  not  support  an  action,  since  without  some 
further  publication  no  detriment  can  have  resulted  to  the 
plaintiff  (p).    The  defendant  may  be  found  guilty  of  the 
publishing,  and  acquitted  of  the  composing  or  printing  of 
a  libel,  where  both  are  conjunctively  alleged  (q). 

3dly,  Many  of  the  observations  which  Imve  been  already  Proof  of  m&< 
made  (r)  apply  to  the  proof  of  malice.     Malice  is  essential  lice. 
to  tl\^  offence  (£),  and  of  the  existence  of  malice  the  jury 
are  to  judge.    The  defendant's  malice  consists  in  his  inten- 
tion to  effect  tha  particular  mischief;  and,  as  in  all  other 
cases,  what  he  intends  must  be  inferred  from  what  he  does. 
If  nothing  appear  *from  wHIch  the  intention  is  to  be  col-  *  881 
lected,  except  the  publication  of  the  libel  itself,  unexplain- 
ed by  any  context  of 'circumstances,  if  the  very  terms  of 
the  document  itself  tend  to  scandalize,  degrade  and  injure 
the  individual,  or  to  excite  to  acts  of  outrage  ai;id  sedition, 
the  intention  on  the  part  of  the  defendant  to  effect  those  ob- 
jects must  necessaruy  be  inferred,  without  the  aid  of  an]r 
extrinsic  proof  (t).  ^ 

The  defendant  may  in  his  turn  rebut  'the  inference  of  Proof  in  de- 
malice  by  evidence ;  he  may  show  thatiie  delivered  the  li-  ^^^^' 
bel  as  the  innocent  agent  of  another,  being  himself  igno- 
rant of  its  contents ;  or  that  it  was  published  by  an  agent 
without  his  knowledge  or  authority  (tt) ;  or  that  he  deliv- 
ered it  by  mistake  (a:) ;  or  give  in  evidence  any  circumstan- 
ces which  show  that  what  he  did  was  done  in  the  fair  and 
honest  discharge  of  any  duty  to  society,  or  even  that  he 
acted  bona  fide  in  the  prosecution  of  any  claim,  where  he 
supposed  himself  entitled  to  a  remedy,  or  to  possess  an  in- 

« 

(p)  Supra,  845. 

(q)  R.  y.'Hunt  8(  another^  2  Camp.  583.    JR.  v.  HaH,  10  East,  94,* 
ftt.    jR.  V.  fViUiamg,  3  Camp.  646,  Cor.  Lawrence,  J.    As  where 
the  record  varies  from  the  printed  libel,  but  agrees  with  the  manu- 
script delivered  by  the  defendant  to  the  printer.    Ibid ;  and  R.  v. 
BardeU,  3  B.  &  A.  717.    Supra,  a55. 

(r)  Suproi  861. 

(9)  R.  V.  Hatt,  1  Bl.  R.  386.    JR.  v.  paine,  5  Mod.  167. 

(t)  Vide  tuprOf  739.  863 ;  and  JR.  v.  Creevy,  supra,  863 ;  and  1  M. 
&8.37a    Ay.  Bwrdett,i  B.&.  A.  95. 

(u)  R.  V.  Mnum,  5  Burr.  2686.    Supra,  650. 

(x)  Per  Cor.  R.  v.  Paine,  5  Mod.  163. 
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PAitT       terest  (y).    Where  the  alleged  libel  is  contained  ia  aiiew&- 
iT.         per,  the  defendant  has  a  right  to  have  other  parts  of  the 
same  paper,  coonected  with  the  subject-matter  read  in  evi- 


Proof  in  de-     dence,  although  they  are  contained  in  a  different  part  of 
fpnce.  ^(^e  paper  (z).    The  defendant  may  also  give  in  evidence 

any  matter  in  defence  which  negatives  any  of  the  material 
allegations  contained  in  the  indictment.  It  is  no  defence 
to  show  that  the  same  libel  had  already  been  pnblished  by 
another  (a) ;  neither  is  the  defendant  permitted  to  give  the 
*  882  truth  of  the  libel  in  evidence  (6)  (l)i  *  but  he  may  disprove 
the  fact  of  publication,  or  negative  the  material  facts  aver- 
red, or  the  truth  of  the  innuendos.;  as  by  evidence  which 
shows  that  the  matter  published  did  not  relate  to  the  party 
or  subject  matter  alleged  in  the  indictment  (c). 

In  a  late  instance  a  defendant  was  allowed  to  prove  that 
he  had  stopped  the  sale  of  a  Kbellous  publication  with  a 

view  to  mitigation  of  punishment  in  case  of  conviction,  and 

* 

(if)  4  BL  Comm.  151 ;  5  Co.  125;  Starkie  on  libel,  557,  and  the 
cases  there  cited. 

(z)  R.  V.  Lambert  $f  Ferry,  2  Camp.  396. 

(a)  R.  v.  HoU,  5  T.  IL  436. 

^  (b)  4  BL  Comm.  151.    5  Co.  125.    Aad  see  the  cases  dted  Star- 
kie on  Libel,  557.    * 

(c)  R.  V.  Uornej  Coirp.  672.  675. 

* 

(1)  [The  SM€  V.  LeAre,  2  Const.  Rep.  609.  ace.  Though  the  troth 
of  the  words  is  not  a  justification  in  a  criminal  prosecution  fyr  a 
libel,  yet  the  defendant  may  repel  the  charge,  by  fToving  (bat  the 
publication  was  for  a  justifiable  purpose  and  not  malicious^  nor 
with  the  intent  to  defame.  And  there  may  be  cases  where  the  de- 
fendant, having  proved  the  purpose  justifiable,  may  give  in  evi- 
dence the  truth  of  the  words,  when  snch  evidence  will  tend  to  ne- 
gative the  malice  and  intent  to  defame.  He  who  consents  to  be  a 
candidate  for  a  public  elective  ofiice  puts  his  character  in  issue,  so* 
far  as  it  respects  his  fitness  and  qualifications  fi>r  the  office — and 
publications  of  the  truth  on  this  subject,  with  the  honest  intention 
tf  informing  the  people,  are  not  punishable  as  libels :  *And  eveiy 
man  holding  a  public  elective  office  is  within  this  principle.  But 
the  publication  of  falsehood  and  calumny  against  public  officers,  or 
candidates  for  office,  is*  a  gross  punishable  offisnce.  CowunonweaUk 
V.  Clapy  4  Mass.  Rep.  163.  See  also  Rtspubliea  v.  Dtnnie^  4  Yeates, 
267.    See  DodfU  v.  Henrys  cited  ntpro,  674,  note  (1). 

In  the  case  of  The  People  v.  Cro9weU,y  3*John8.  Cas.  337,  the  Sun. 
Court  of  New  York  were  divided  on  the  question  whether  the  truth 
could  be  given  in  evidence ;  but  a  statute  was  afterwards  passed 
by  the  legislature  of  that  State,  authorizing  the  admission  of  such 
evidence.  It  is  now  a  constitutional  riffht  in  that  and  several  of 
the  States,  and  secured  by  statutes  in  oUiiers— 4ubject^to  diffisrent 
degrees  of  limitation.] 
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to  avoid  the  expense  of  bringuig  the  &ct  before  the  court,  paet 
by  affidavit  (d).                                                                «  iv. 

By  the  stat  32  Geo.  3.  c.  60,  it  is  declared  and  enacted, 


that  upon  a  prosecution  for  libel,  the  jury  may  give  a  ge-  Effect  of  the  st. 
neral  verdict  of  guilty  or  not  guilty  upon  the  whole  mat*  32G,3.c.60.^ 
ter  put  in  issue ;  and  by  the  second  section  it  is  provided, 
that  the  court  or 'judge  shall,  according  to  their  or  his  dis- 
cretion, give  their  or  nis  opinion  to  the  jury  on  the  matter 
in  issue,  as  in  other  crimnal  cases.  The  jefiect  of  this  sta- 
tute seems  to  be  simply  thajt  of  placing  the  trial  for  a  libel 
upon  the  same  footing  with  trials  for  any  o\her  offence,  by 
removing  an  ancnnaly  which  before  existed.  The  statute 
does  not  require  th^t  the  court  shall  advance  any  opinion 
upon  the  cas^,  except  such  as  is  given  at  the  discretion  of 
the  court  in  parallel  cases.  The  offence  consists  of  cer- 
tain/octo  done,  and  the  intentian  with  which  they  were 
done.  Whether  ihe  facts  be  proved  is  in  all  cases  for  the 
consideration  and  decision  of  the  jury,  aided  by  the  ad- « 
vice  of  the  court  in  doubtful  cases,  as  to  the  weight  of 
evidence. 

Whether  a  particular  publication  be  so  far  noxious 
in  its  bearing  and  tendencies  as  to  amount  in  the 
abstract  to  a  Zt&e/,  is  a  pure  question  of  law,  just  as 
*much  as  it  is  a  question  of  law  what  will  constitute  an  *  88S 
assault.  .  If  the  publication  in  consideration  of  law  be  li- 
bellous, then  it  is  a  question  of  fact  for  the  jury,  whether 
it  was  wilfully  and  maliciously  published,  subject,  howev- 
er, to  UiQ  ordmary  presumption  of  law,  that  in  the  absence 
.  of  proof  to  the  contrary,  a  4nan  intends  that  which  is  the 
natural  .consequence  of  the  means  whifph  he  employs.  It 
follows  that  neither  the  jury  nor  the  parties  have  a  ri^ht 
to  expect  from  the  court  any  specific  and  direct  opinion 
upon  the  whole  of  the  case,  or  any  other  than  that  which  is 
ordinarily  given  at  the  discretion  of  the  court  to  the  jury 
in  parallel  cases,  with  respect  to  the  verdict  which  they 
ought  to  find,  in  point  of  law,  as  dependent  and  contin- 
sent  upon  their  conclusions  in  point  of  feet,  drawn  from 
die  alleged  libel  itself,  and  alf  the  circumstances-  of  tfie 
case,  as  to  the  meaning,  motives,  and  intention  of  the 
defendant  (c). 

Lien. 

The  evidence  to  establish  a  right  of  lien  is  either  of  an 

» 

(d)  JL  V.  HaiUy  Cor.  Ld.  EUenborough,  Guildh.  sittings  after  Hfl. 
T.  1617 ;  but  sembkj  this  is  entirely  ex  gratia, 

fc)  Bee  JR.  v.  BoU,  5  T.  R.  496.    B.  v.  BwrdeH,  4  B.  ^  A.  95. 


883  LIBN- 

PAST       eacpreu  agreewiaU  between  the  paxiies  in  the  particular  in- 
lY.         stance,  or  is  presun^tioe,  being  founded  either  apcm  the 
.«—..—.  mode  of  deafing  between  the  same  parties  in  former  instan- 
ces, or  (Ml  the  general  usage  and  custom  iif  the  particolar 
trade. 
Proof  of  by  1st.  An  agreement  amongst  the  members  of  a  particniar 

nBoT*  *****"  trade  or  busmess  to  insist  upon  a  lien  fi>r  their  general  ba- 
lance, is  legal,  and  is  binding  upon  all  those  to  whom  no- 
tice of  their  terms  of  deahng  has  been  communicated  {d). 
*  884  In  such  a  case  it  is  necessary  to*prove  *  that  the  employe 
Notice.  |mi}  notice  of  the  special  terms ;  it  is  not  sufficient  to  proTe 

that  general  notice  was  given  by  adrertisement  in  the  pub- 
lic newspapers,  or  otherwise,  without  ^rther  showing,  bj 
reasonable  evidence,  that  the  party  to  be  affected  bj  it  read 

the  notice  («). 
I^esumptivo         2ndly.  The  presumption  from  former  dealings  rests  up<m 
the  general  principle,  that  the  parties  mtended  to  deal,  in 
•the  particular  instance,  upon  the  same  terms  on  which  they 
«  had  dealt  on  former  occasions,  in  the  absence  of  any  rea- 
son for  supposing  that  they  intended  in  that  instance  either 
to  deal  independently  of  any  contract  (/),  olr  to  adopt  a 
fiesh  one. 
Proof.    Gene-      3dly.  By  evidence  of  a  general  usage  in  the  particular 
"ad"!*****^  •    trade,  collected  from  the  dealings  of  other  persons  engag- 
ed in  the  same  employment,  of  such  notoriety  that  the  in- 
ference may  feirly  be  drawn,  that  the  parties  knew  the 
usage,  and  adopted  it  in  the  particular  instance,  intending 
to  deal  as  all  others  did,  according  to.  the  known  usage ^ 
trade.    It  is  a  questi§n  for  a  iuty  in  such  cases,  whether 
the  usage  has  been  4fc>  general  that  the  parties  most  bt  taken 
to  have  acted  upon  it  (g).  • 

The  nature  and  force  of  the  evidence  requisite  for  this 
purpose  has  been  already  adverted  to  (A).    The  custom 

(d)  Srkman  V.  SkawerosSy  6  T.  R.  34;  asd  see  €^ppenkeimY. 
Russelj  3  B.  &  P.  43.  It  has  been  doubted  whether  inn-keepers^ 
conunon  carriers,  &c  can,  by  notice,  entitle  themselves  to  a  lien 
for  the  general  balance.  Ibid,  a  But  it  is  settled,  that  carriers  at 
least  may  do  this,  as  they  are  in  the  constant  habit  of  making  spe^ 
cial  contracts  in  opposition  to  their  common-law  Itabihty.  And  see 
EusJ^ortk  V.  HadfiM,  1  East,  234 ;  6  East,  519. 

(t)  Fide  supntt  Comers^  338 ;  and  infra,  Partners. 

(f)  Supra,  Vol.  I,  p.  35 ;  Vol.  II,  p.  57.  fRrkman  v.  Skmmer^ss,  S 
T.  R.  14. 19.  Downam  v.  MaUksws,  Free.  Chan.  580.  DmaMray 
V.  Mdeal^  2  Vem.  691. 698. 

(g)  See  RuO^wrfh  v.  HadfiMy  7  East,  224,  and  Ld.  EDenboroughV 
obi^ations  there. 

(h)  Supra;  4SISl^. 
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must  be  proved  by  means  of  witnesses  who  have  had  actual  •     part 
and  frequent  experience  of  the  custom  (tV  iv. 

Where  the  cl^im  attempted  to  be  estaUished  is  contrary 


to  the  general  law  of  the  land,  the  proof  is,  it  is  said,  to  be  Proof  of  ge^e- 
watched  with  jealousy  (*•).  '*>  ""g^- 

*  Where  a  carrier  claimed  a  lien  for  his  general  balance,  *  885 
and  many  instances  were  proved  in  which  the  right  had 
been  insisted  upon,  and  acquiesced  in  within  10  or  12 
years  back,  and  one  case  in  which  the  same  had  been  done 
30  years  ago,  and  evidence  was  also  given  that  this  had 
been  ihe  general  practice  in  the  North  (where  the  contract 
.arose),  for  20  or  30  years,  it  was  left  to  the  jury  to  decide 
whether  the  usage  was  so  general  as  to  warrant  them  in 
prei^ming  that  the  party  employing  the  carri^  knew  it, 
and  intended  to  contract  in  conformity  with  it.  The  jury 
by  their  verdict  negatived  the  right  of  lien,  and  the  court 
of  King's  Bench  afterwards  refused  a  new  trial  (2). 

Where  the  right  to  insist  upon  a  general  lien  has  fre- 
quently been  established  by  evidence,  the  custom  becomes 
part  pf  the  law  of  the  land,  and  the  courts  will  not  after- 
wards permit  it  to  be  disputed  (m). 

(i)  Ibid. 
.   (k)  See  RwJ^orth  v.  Hadfidd,  7  E^t,  224. 

ryibid. 

«  (m)  N'aylor  v.  ManekSj  1  Esp.  C.  109.  Spears  v.  HarUy,  *S  £sp. 
C.  81.  Suproj  452.  It  seems  that  all  tradesmen  have  a  particular 
lien.  See  tx  parte  Deeze,  1  Atk.  228.  As  to  the  lien  of  an  attor- 
ney, see  12  Mod.  554.  Mitchell  y.  OldJUld,  4  T.  R.  123.  Ex  parte 
Msbitt,  2  Scho.  &  Lef.  279.  115.  15  Ves.  jun.  72.  297.  16  Ves. 
4iui.  164.     13  Ves.  jun.  161    195.    14  Ves.  jun.  271.    JUger  r.  Hef^ 

tti,  1  Taunt.  38.  Doug.  104.  1  Ld.  Raym.  738.  Hoare'y.  Par- 
,2T.R.376.  8  Med.  306.  fVelak  v.  Hole,  Doug.  2^.  Read  v. 
Dupper,  6  T.  R.  361.  Gr^n  v.  EyleSj  1  H.  B.  122.  Pyne  v.  Erie, 
8  T.  R.  407.  Ormerod  v.  Tate,  1  East,  464.  GlatgUr  v.  Hewer,  8  T. 
R.70.  IH.  B.23.217.  2N.  R.99.  1  N..R.  22.  |Telv.  67.  and 
note.]    Of  bankers,  for  their  general  balance,  Jourdatne  v.  Lefevre, 

1  Esp.  C.  66.  Daivia  y.  Bowsker,  5  T.  R.  488.  SaviU  v.  Barckard,  4 
Esp.  C.  53.  BoBonauet  v.  Dudman,  1  Starkie's  C.  1.  Calico  prin- 
ters for  a  general  balance,  Weldon  v.  Gould,  3  Esp.  C.  268.  Ex  par- 
te Andrews,  Co.  B.  L.  429.  Of  carriers,  for  a  lien  on  the  particular 
goodB,  RushMkv.Hadfield,  6  East,  519.  '7  East,  224.  AgpinMv. 
lEekford,  3  B.  &;  P.  44,  n.  Oppenheim  v.  RuMsel,  3  B.  &  P.  42.  6 
T.  K.  14.  By  water,  Bidlerv.  Wooleot,  2  N.  R.  64.  Abbott,  112. 
215. 244.  1  £sp.  G.  23.  13  East,  402.  Dyers,  for  a  particular 
lien,  Kirkman  v.  Shatocrost,  6  T.  R.  14.  Clarke  v.  Cfray,  4  Esp.  C. 
178.  Factors,  to  a  general  lien,  Kruger  v.  Wilcox,  Ambl.  252.  Wial' 
ker  V.  Birch,  6  T.  R.  262.  6  East,  25.  HoUinpoorih  v.  ^Pook,  2  H. 
B.  501.    Drinkwaier  t.  Goodvoin,  Cowp.  251.  Hammonds  v.  BareUnty 

2  East,  227.  Man  v.  Shiffher,  2  East,  523.  Copland  v.  Stein,  8  T. 
R.  199.    Houghton  r,  Matthews,  3  B.  &  P.  485.    Farriers,  7  East, 
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TABx    •  ^  LnaTATioirs. 

IT, 

— —«->      1.  Proof  of  a  Right  of  Entry  within  twenty  years. 
i  2.  Proof  on  plea  o^  actio  hod  accrevit,  4&c. 

3.  A  subuquent  acknowkdgmentj  mutual  account,  ^* 

4.  Proof  of  disability. 

Since  by  the  st.  21  Jac.  I.  c.  16,  s.  1.  (tt),  no  person 

329,    1  Salk.  18.    Bac.  Ab.  trover,  E.  4.    Brenan  ▼.  CwrruU,  Say. 
224.    6elw.  1289.    Of  an  innkeeper,  Thompson  v.  XiocWy  3  B.  &  A. 
283.    Jones  v.  T^^urloe,  8  Mod.  172.    Janes  v.  Pear<e,  1  Str.  5S7.     6 
Eaatf  23.    Bac.  Ab.  tit  inns.    Burns,  J.  tit.  JMekmtsts,    I  Salk.  388L 
2  Ld.  Raym.  867.    Insurance  hrokerSf  for  a  general  balance,  WkUt' 
headv.  Vaufhan,  Co.  B.  L.  56a    Parker  y.  Caii«r.  Co.  B.  L!  567. 
JIfaanM  V.  Henderson^  1  East,  335.    Man  v,  Shijner,  2  East,  533. 
Snook  V.  Davidson,  2  Camp.  218.     Oeof^e  v.  Ga^ggetty  7  T.  R.  359. 
iia&(m  V.  ffUliains,  7  T.  R.360.  n.    Lanyon  t.  BfondUrd,  2  Camp. 
597.    Richardson  v.  GosSj  3  B.  &  P.  119.    PttOeney  ▼.  Xf^pncr,  3 
£sp.  C.*182.    Packers,  for  a  gend^l  balance,  Sav^l  ▼•  BarauMrdj  4 
Esp.  C.  53.     Green  v.  Farmer,  1  B.  L.  R.  651.    4  Burr.  2322.  Paw- 
nees, Ehart  ▼.  Hartopp,  3  Atk.  44.    Bro.  Pledges,  96.    Vin.  Ab.  tit. 
Pavm,  E.    M^Comlne  v.  Davies,  6  East,  538.     Fafemm  v.  lUk,  2 
Str.  1178.    A*eiMom  V.  TJkomton,  6  East,  17.    JFVfcEroy  y.  frugiiDiiii, 
'  1  T.  R.  153.    Astley  y.  ReynMs,  2  Str.  915.    PorJber  y.  Patrick,  5 
T.  R.  175.    Tailor,  Hussey  y.  C%mfu,  9  East,  433.    6  Bac.  Ab.  691 
Yely.  67.    Of  a  shipwrignt,  for  tbe  repain  of  a  ship,  JVuiilitit  ▼, 
^oner,  4  B.  &  A.  341.     [4  Wheat.  438.  J    Of  a  ship  owner,  fibm- 
casUe  y.  Farran,  3  B.  &  A.*497.    A  master  of  a  ship  has  no  lien  o^ 
the  receipt  for  wages,  &c.  1  B.  &  A.  575.     \Sed  vide  2  Caines'  Rep. 
81.    4  Mass.  Rep.  91.]    A  vendee  has  by  the  common  law  a  lien 
upon  the  property  so  long  as  it  remains  in  his  possession  unpaid 
for.    Hob.  41.    Mason  y.  lAckbarrow,  1  H.  Bl.  363.    2  BL  Comm. 
448.      Hodgson  y.  Lay,  7  T.  R.  440.    Feize  y.  Wray,  3  East,  93. 
Noy^s  Maxims,  88.    7  East,  571.    Dunmore  y.  Taj^r,  Feake's  C 
41.    iSlu5ey  y.  Heyward,  2  H.  B.  504.    Hammonds  v.  Anderson,  1  Nk 
R.  69.    Or  a  wharfinger,  Craioshay  y.  Homfray,  4  B.  dt  A.  50.     ^. 
whether  a  lien  .is  barred  by  the  statute  or  Limitations.    Spears  y. 
HarUy,  3  Esp.  C.  81. 

A  workman  who  bestows  labour  on  a  chattel  for  a  stipulated  sum 
may  detain  the  chattel  till  the  price  be  paid,  although  it  be  defiyer- 
ed  at  different  times,  if  the  work  to  be  done  under  the  ^igreement 
be  entire.  Chase  v.  Westmore,  5  M.  &  S.  180.  Secns^  as  it  seems, 
where  the  parties  contract  for  a  mode  or  time  of  payment  incon- 
sistent with  the  workman's  claim  to  the  possession.  Ibid.  [Yely. 
67,  note^ 

As  to  a  ship-owner's  lien,  se^  Chritiit  y.  Lewis,  2  B.  &  B.  410 ; 
HuUon  v.Bragg,  7  Taunt.  14;  Faith  r.  East  India  Co.  4  B.  &  A. 
630.    [  Graciejf  al.  v.  Palmer  ^  ol.  8  Wheat.  605.] 

Where  by  the  usage  of  trade,  a  specific  time  is  giyen  to  the  im- 
porter for  the  payment  of  whaifage,  the  bankrtiptcy  of  the  impor- 
ter subsequent  to  that  time  does  not  giye  a  right  to  detain  as  against 
a  purchaser,  preyious  to  that  time.    Crawshcof  y.  Homfiray,  4  B..  Sc 

A.  mIf. 

(n)  By  the  same  stat.  writs  of  formedon  in  descender,  remain- 
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shall  make  any  entry  into  any  lands,  tenements  or  *  here-  piat 

ditaments,  but  within  20  years  next  after  his  right  or  title  it. 
shall  first  descend  or  accrue  (1) ;  it  is  firequently  a  ques- 


tion, arising  upon  evidence,  whether  the  entry  of  a  party  Right  of  en- 
has  been  barred  by  an  adverse  possession  by  another  for  ^^• 
the  space  of  20  years,  or  whether  on  the  contrary,  such 
possession  by  the  latter  was  by  the  assent  and  permission 
of  the  former ;  this  subject  has  been  already  adverted  to  (o). 

Where  there  is  a  doubt,  whether  possession  by  a  party 
was  adverse,  or  was  merely  permitted  by  the  legal  owner, 
it  is  a  question  of  feet  for  the  consideration  of  the  jury  (2). 

Where  the  owners  of  an  estate  had  let  it  for  a  term  to 
the  rectors  of  Beddington,  the  latter  covenanting  to  pay 

der,  and  reverter,  are  also  limited  to  20  years  next  after  the  accru- 
ing of  the  title.  See  Cotterell  ▼.  Duttwi,  4  Taunt.  826.  Twenty 
years  adverse  possession  of  a  waste,  inclosed,  is  a  bar  to  the  entry 
of  a  commoner.    Hawke  v.  Bacwiy  2  Taunt.  156. 

(0)  Supra^  506,  7. 

(1)  [A  remainderman  or  reversioner  cannot  enter  so  as  to  avoid 
the  statute,  during  the  continuance  of  the  particular  estate  ;*  and 
consequently  as  to  them,  the  statute  does  not  commence  running, 
until  after  the  determination  of*  the  particular  estate.  Jackson  v. 
Sekoontnaher^  4  Johns.  390.  S.  P.  n^aliingford  v.  Heari,  15  Mass. 
Rep.  471.  Wdls  v.  Frtnce,  9  Mass.  Rep.  508.  See  also  Jackson  v. 
^eOtei,  8  Johns.  262. 

If  a  right  of  entry  for  a  forfeiture  of  aKfe  estate  be  barred  by  the  • 
statute,  the  right  of  entr^  arising  afterwards  on  the  death  of  tenant 
for  life  is  not  thereby  affected :    One  of  two  rights  of  entry  may  be 
lost  without  impairing  the  other.    Sevens  8e  ux,  v.  Winshtp  &-  uo?.  1  . 
Pick.  327. 

In  case  of  an  entry  by  a  grantor,  from  whom  a  deed  has  been  ex- 
torted by  duress,  or  by  his  heirs,  for  the  purpose  of  avoiding  the 
deed,  the  period  prescribed  by  the  statute  is  to  commence  from  the 
delivery  of  the  deed — as  the  deed  conveys  a  seizin  to  the  grantee. 
inhabitants  of  fVorcuter  v.  Eaton^  13  Mass.  Rep.  375.] 

(2)  [See  Bryan  v.  Moatw^  5  Day,  181.  Jackson  v.  Ettiv,  13  Johns. 
118.  Jackson  v.  Smithy  ibid.  406.  Jackswi  v.  Moorty  ibid.  513.  Doe 
V.  CampMly  10  Johns.  475.  Jackson  v.  Scars^  ibid.  435.  Jcuikson  V. 
Thomas^  16  Johns.  298.  JDenn  v.  WUttJL  Coxe's  Rep.  94.  tkn  v. 
Morris^  2  Halsted's  Rep.  6.  Lux  v.  PtUet^  1  Har.  &  J.  83.  n. 
JRtdgdey  v.  Ogie,  4  Hac  &  M'Hen.  123.  l^nUy  v.  Turner,  Cam. 
&  Nor.  533.  2  Hayw.  336.  I  Murphey,  14.  BorreU  v.  Turner,  I 
Ti^lor,  112.  Clinton  v.  Herring,  1  Murphey,  414.  Baylty  v.  hhy, 
2  Nott  &  M'Cord,  343.  mUe  v.  Re^  ibid.  534.  Wmatns  v. 
Jkf  Gee,  1  Rep.  Con.  Ct.  97.  BoHeuj.  CoghiU,  3  Marsh.  615.  Bale 
V.  Good,  2  Overton's  Rep.  394.  Khur  v.  Travis,  2  Hayw.  (Tenn,) 
Rep.  284.  PatUm  v.  I^^^es,  Cooke's  fiep.  356.  Pederick  v.  Starle, 
5  Serg.  &  Rawle,  240.  AToce  VoL  y.  ZHi/^SeU,  2  ib.  527.  JIfCoyv. 
Bidanswi  CoUege,  5  ib.  254.    Lessee  of  Potts  v.  GUbert,  Circnit  Court, 

'  1  Journal  of  Juriipnidenoe,  256.    SmrmgtonT.WUkint^fiMVQrd, 
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PABT       rent,  and  also  daring  the  term  to  permit  the  lessors  to  take 
IV.         certain  tithes,  and  after  the  expiration  of  the  lease,  the 
■  II  rector  continued  in  possession  of  the  land  for  more  than  20 

years  without  paying  any  rent,  but  the  owners  continued 
to  take  the  tithes ;  upon  ejectment  brought  by  the  owner 
against  the  rector,  it  was  held  to  be  a  proper  question  for 
the  jury,  whether  the  possession  was  adverse  or  not,  and 
they  having  found  for  the  plaintiff,  the  court  refused  to  set 
aside  the  verdict  (p). 
Proof  oB^iaiae      2.  On  issue  taken  on  the  plea  of  the  statute  of  limita- 
^^  '       tions  (9),  that  the  cause  of  action  accrued  within  six 
«  988  *  years,  the  burthen  of  proof  lies  im  the  plainti^  and  he 
must  prove  a  cause  of  action  within  the  limit  (r).    After 
ComiMiice-      proof  of  the  cause  of  action  itself,  he  must  show  the  com- 
mUod!    ^      mencement  of  tlK  action  according  to  the  issue  taken.    If 
the  issue  be  on  the  question  whether  the  cause  accrued 
within  six  years  of  the  exhibiting  of  the  biU^  the  memoran- 
dum on  the  record  will  be  evidence  to  show  the  day  when 
the  bill  was  exhibited  («). 
Where  the  bill  is  intitled  generally  of  the  term,  it  hasre- 
*     lation  to  the  first  day  of  the  term  (/). 

Where  the  declaration  has  been  filed  in  the  vacation, 
and  is  intitled  of  the  preceding  term,  it  is  competent  to  the 
defendant  to  prove  that  the  action  was  in  fiu:t  commenced 
after  the  expiration  of  the  six  years  (u). 

If  the  plaintiff  to  a  plea  of  the  statute,  reply  a  writ  sued 

(p)  Rot  d,  PtOaU  V.  Ftrrarsy  SB.  &  P.  542.    See  the  olMerro* 
tions  of  Ld.  Alvanley,  C.  J.  aad  of  Chambre,  J.    IM. 

(q)  The  statute  must  be  pleaded  by  the  defendant  fas  to  a  set-off, 
see  tit  Sei^ff.)  But  although  the  statute  be  not  pleaded,  yet  if 
more  than  six  years  have  elapsed,  it  may  still  be  left  to  the  jury  to 
presume,  from  lapse  of  time,  under  the  special  eircamstances,  that 
the  debt  ha^  been  satisfied.  See  2  Starkie's  C.  407,  and  tit.  Pmf- 
menL  A  limitation  of  action  for  any  thing  ifame,  &c.  does  not,  il 
seems,  apply  to  an  acti<m  for  money  had  and  receiTed.  UmfMkf 
V.  MacUan,  1  B.  &  A.  42. 

A  debt  is  barred  by  the  statute,  although  a  warrant  of  attorney 
be  given  as  a  collateral  security.    Clarke  v,  FigeSj  2  Starkie's  C. 

(r)  Hmnt  V.  Parkery  1  B.  &  A.  92. 

{9)  See  Hundrtd, — Goods  9My  ifc. — Timt,  Formerly  the  plea 
stated  the  day  when  the  bill  was  exhibited,  but  this  is  not  necessa- 
ry, nor  usuaL  2  Will.  Saund.  123,  n.  5.  A  special  HectoAua  co- 
jm»,  though  irregular,  is  a  sufficient  commencement  to  save  the 
statute.  Becardmon  v.  RaUenhury^  5  B.  &;  A.  452.  Danoia  v.  ULn- 
coln^  5  B.  &  A.  444. 

(t)  1  T.  R.  116.    [See  Yelv.  71.  noU  (2).] 

(n)  Sndlv.  Phitiip$,  Peake's  C.  209,  and  supra,  557. 
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out  within  the  time,  and  the  defendant  by  his  rejoinder  of       part 
nul  Hd  record,  denjr  the  eiistence  of  such  a  writ,  the  trial         ly. 
is  by  the  court  on  inspection  of  the  record  (x)  (1). 


If  the  plaintiff  reply  the  writ  generally^  the  defendant  Commence- 
may  in  his  rejoinder  show  the  time  when  it  really  issued,  mept  of  the 
and  plead  that  the  cause  of  action  did  not  accrue  within  ^^^^"* 
six  years  from  that  date.     In  this  case  (y),  if  the  plaintiff  in 
his  sur-rejoinder  allege  a  cause  of  action  within  the  six 
years,  and  take  issue  on  the  fact,  the  day  in  the  rejoinder 
will  be  taken  to  be  the  commencement  of  the  action. 

*  If  the  cause  has  been  removed  by  habeas  corpus  from  *  889 
an  inferior  court,  and  after  a  declaration  de  novo  in  the  su«- 
perior  court,  the  defendant  plead  that  the  cause  of  action 
did  not  accrue  within  the  six  Y^^^  i^^^^  before  the  teste  of 
the  habeas  corpus^  the  plaintiff  may  reply  the  suit  below, 
and  show  it  to  have  been  commenced  within  time  to  save 
the  statute  {z).    So  if  the  plaintiff  having  commenced  a 

(x)  Smith  V.  Bowery  3  T.  R.  662.  And  regular  continuances  must 
be  shown  on  the  record.  [It  is  only  when  the  writ  and  declara- 
tion disagree,  that  it  is  necessary  to  enter  the  continuances,  in  or- 
der to  prevent  the  statute  bar.  Schiosser  v.  Ltskery  1  Dallas,  412.] 
An  attachment  of  privilege  is  not  a  continuance  of  a  bill  of  Middle- 
sex, to  save  the  statute.    Ibid ;  and  vide  supra,  796,  7. 

(y)  Vide  supra,  557. 

(z)  Matthews  v.  Phillips,  2  Salk.  424  ;  for  although  this  suit  above 

(1)  [Where  a  plaintifT,  by  issuing  a  writ,  has  saved  the  statute 
bar,  and  the  writ  has  not  actually  abated,  it  is  not  necessary,  in 
Pennsylvania,  that  the*  action  should  be  prosecuted  within  a  year 
after  the  limited  time  has  elapsed.  Schiosser  v.  Lesher,  1  Dallas, 
411.  See  Brown*s  Ex^rs*  v.  Putney,  1  Wash.  302.  It  is  not  a  suffi- 
cient replication  to  a  plea  of  the  statute,  that  the  plaintiff  commenc- 
ed a  previous  action  within  the  period  allowed  by  the  statute,  and, 
after  the  expiration  of  the  period,  was  nonsuited  by  order  of  the 
court.  Harris  v.  Dennis,  1  Serg.  &  Rawle^  236.  8.  P.  Montgomery 
V.  Caldwell,  4  Bibb,  305.  Ifeuton  v.  Carr,  1  Randolph,  436.  Contra, 
SkiUigtm  y.  Mison,  2  Hawks,  347.  Lynch  v.  mUiers,  2  Bay,  118. 
The  statute  is  a  bar  to  an  action  brought  within  a  year  after  a  for- 
mer action  had  been  struck  off,  Cawood  v.  fVhetcrqft,  1  Har.  &  J. 
103.    CaUis  V.  fFaddy,  2  Munf.  511.  S.  P. 

Unless  a  second  writ  appears  from  the  record  ;o  be  an  alias,  it 
cannot,  in  Kentucky,  be  connected  with  a  former  writ,  so  as  to 
avoid  the  statute.  Hume  v.  Dickinson,  4  Bibb,  276.  See  Jackson  v. 
Horion,  3  Caines'  Rep.  127.  Where  an  action  is  brought  in  due 
time  after  the  reversal  of  a  judgment  for  the  same  cause  of  action, 
it  is  saved  out  of  the  statute  21  Jac.  1.  c.  16.  Drane  v.  Hedges,  1 
Har.  &L  M'Hen.  518.  So  where  judgment  is  arrested.  SchyieriztU 
V.  Chapline,  3  ib.  439.  The  time,  wAin  which  the  new  action 
must  be  commenced,  is  to  be  conftiuted  from  the  day  on  which 
judgment  was  reversed,  and  not  from  the  end  of  the  term  of  the 
court.    Edwards  v.  DaviSy  4  Bibb,  211.] 
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TMKW       iuit  witkin  due  time  die  (a),  or  being  a  feme  sole  at  the 
IT,         commencement  of  the  action,  mftnj  ;  the  representative 
,  in  the  one  case,  or  husband  and  wife  in  the  other,  if  they 

commence  a  new  acticMi  within  a  reasonable  time  afterwards 
of  action,  (unj  |]|ig  jg  usually  understood  to  be  a  year),  ma?  r^y  the 
fiict  to  a  plea  of  the  statute  (1).    The  proof  irill  be  either 
by  inspection  of  the  record  by  the  court,  or  by  evid«ice  of 
the  cause  of  action  within  the  time  limited  according  to 
the  nature  of  the  rej<Mnder,  which  may  either  deny  the  ex- 
istence of  such  a  record,  or  deny  that  the  cause  of  action 
arose  within  the  time. 
Proof  of  tiM         In  the  case  of  trespass  quare  daummfrmij  and,  as  it 
^^AA  ^i^^^^  seems,  in  other  actions  of  tort^  it  is  not  sufficimit  to  prove 
*'    "^     *      an  acknowledgment  of  the  trespass  or  tort,  and  a  promise 
to  make  compensation  within  the  limit  {h).    It  has  even 
been  held,  where  there  was  no  distinct  evidence  as  to  the 
time  of  conunitting  the  trespass,  and  it  was  doubtfiil  whe- 
ther it  had  been  committed  within  six  years,  that  such  an 
acknowledgnient  by  the  defenckmt,  and  a  {Mromise  to  md^e 
compensation,  was  not  evidence  to  go  to  a  juij  of  a  tres- 
*  890  pass  within  the  six  years  (c).     Although  *  fraud  will  take  a 
.  case  out  of  the  statute,  yet  the  statute  will  be  a  bar,  if  six 
years  elapse  after  the  discovery  of  the  fraud  (d)  (1 1). 

be  no  continuance  of  the  suit  bek>w,  yet  the  plaintiff  has  legally 
pursued  his  right. 

(a)  FMm  v.  Ld.  MiddUion,  WiHes,  359,  note  E.    9  Salk.  424 

(h)  lUd.  Hani  v.  Parker,  1  B.  &  A.  92.  [OMoui  ▼.  Tkea^ 
JM,  20  Johns.  277.] 

(c)  Ibid.  Note  there  was  no  acknowledgment  of  a  trespasB  com- 
mitted within  six  years  of  the  commencement  of  the  soit,  lor  even 
although  the  acknowledgment  might  prove  a  cause  of  action  then 
existing,  it  does  not  foUow  that  it  existed  at  a  subsequent  dme. 

(d)  Per  Ring,  Ld.  C.  in  TU  Souih  Sea  Company  v.  WywumduMy 
8  P.  Wms.  143.    Bru  v.  Holbechy  Doug.  654. 


(I)  [In  Maryland,  the  statute  is  no  bar  where  a  suit  is  broiwfat 
in  time,  which  abated  by  the  defendant's  deadi,  there  being  no  fet- 
ters testamentary  taken  out — nor  is  it  barred  until  the  expiration  of 
three  years,  if  a  suit  is  brought  without  delay  acainst  the  executor. 
Porter  V.  fV»j«f,  1  Har.  &  J.  339.  See  also  APLeflmi  v.  JStt,  Cam. 
&  Nor.  479.    Jones  v.  Brodie,  2  Murphey,  594. 

A  replication  to  a  plea  of  the  statute,  that  the  suit  was  institnled 
within  one  year  after  the  death  of  the  intestate,  and  that  five^ears 
after  the  action  accrued  had  not  expired  at  the  time  of  the  mtes- 
tate's  death,  is  not,  in  Kentucky,  a  sufficient  answer  to  the  plea. 
Longford  v.  (Tenlry,  4  Biblf  468.  A  writ,  taken  out  against  one  of 
several  administrators,  will  n#t  prevent  the  statute  from  running 
against  the  debt.    Hopkine  v.  M'Pher$on^9  Aimr.  2  Bay,  194.] 

(II)  [A  plea  of  the  totute  may  be  avoided  by  replying  that  th« 
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If  a  bHl,  payable  to  one  who  dies  intestate,  is  accepted       pabt 
after  his  death,  the  statute  runs  from  the  date  of  the  letters         iv. 
of  administration ;  for  till  then  there  is  no  cause  of  action  -.—....I..* 
in  any  one  (o).    And  a  special  replication  is  unnecessary  {p).  Proof  of  a 

In  an  action  against  an  attorney  for  negligence,  it  seems  ^^^^  ^/J^* 
that  the  statute  runs  from  the  time  when  the  plaintiff  was  ^^  ^'  ^* 
damnified,  and  not  from  the  time  of  the  neglieence  (e)  (2). 

In  an  action  for  words  actionable  in  themselves,  the  sta- 
tute runs  from  the  time  of  the  speaking,  although  they 
have  occasioned  special  damage  (/^,  and  the  action  must 
be  brought  within  two  years.  Wnere  special  damage  is 
the  gist  of  the  action,  the  statute  runs  from  the  time*  of  the 
special  damage  only  ;  and  the  limitation  is  six  years  (g), 

(o)  Murray  v.  Eeui  Jndxa  Company^  5  B.  &  A.  204.     See  Stam- 
/anpB  cofe^  (fro.  Jac.  81.    Cory  v.  SUphtm^if  1  Solk.  42. 

(p)  5  B.  &  A.  204. 

(e)  CompUm  v.  ChandUsB^  one,  ^c.  4  Esp.  C.  18.  See  Hickman  v. 
Waiker,  WiUes,  27.  LMeb^y  t.  fTri^t,  1  Lev.  69.  Peak^  v.  Am- 
Uer,  W.  Jones,  929.  15  Vin.  Ab.  tit.  LimUaiion,  A  law  agent  was 
held  to  be  responsible  for  negligence  after  a  lapse  of  25  years,  and 
acquiescence  in  the  lose  and  settlement  of  account  and  discbarge 
by  the  client's  representative  ;  it  appearing  that  the  defendant  bad 
concealed  the  real  state  of  the  transaction,  and  had  not  communi- 
cated the  insolvent  state  of  the  parties  with  whom  he  dealt.  Mac- 
donaid  v.  Macdonald,  1  Bligh,  315. 

(f)  According  to  the  stat.  21  Jac.  I,  c.  16,  s.  3.  6  Bac.  Ab.  241. 
Cro.  Car.  19a    1  Salk.  206.    1  Sid.  95. 

(g)  Ibid.    An  action  for  $ean.  mag,  may  be  brought  within  six 

eanse  of  action  had  been  fraudulently  concealed  by  the  defendant, 
until  within  the  time  limited  by  the  statute  before  action  brought. 
Fint  Mas9ackiueU9  TwrnoOce  Co.  y.  Field  tfal.3  Mass.  Rep.  201. 
So  in  an  action  for  fraud,  by  replying  ignorance  of  the  fraud  until 
within  the  same  time.  Homer  v.  Fiah  &  at  1  Pick.  435.  S.  P.JoTies 
T.  Conoway  fyoL  A  Yeates,  109.  See  also  Croft  v.  .Arthur,  3  De- 
sauss.223.    ifarrett  t.  iTefiy,  2  M^Cord,  426. 

This  doctrine  is  denied  m  New  York,  North  Carolina,  and  Vir- 
ginia, where  the  remedy  in  cases  of  fraud,  &c.  is  confined  to  the 
court  of  chancery.  T^roup  v.  £xV«.  ofSmiti^^  20  Johns.  33.  Ootkoui 
▼.  Thompson^  ibid.  278. — Hamilton  ▼.  S^mardy  2  Murphey,  115. 
Thompson  v.  Ekbtr^  ibid.  583.— Cottif  v.  Waddy^  2  Munf  511. 

See  on  this  subject,  Sel.  Cas.  in  Chan.  34.  3  Atk.  538.  1  Bro. 
P.C.455.    2  Scho.  &;  Lef.  634.] 

(2)  [In  an  action  against  an  officer  for  an  insufficient  return  up- 
on an  original  writ,  hjr  reason  of  which  the  judgment  rendered  m 
the  suit  is  reversed,  the  statute  begins  to  run  from  the  time  of  such 
retun,  and  not  from  the  time  of  the  reversal  of  the  judgment.  JKSZ- 
ler  V.  Adorns^  16  Mass.  Rep.  456.  But  in  an  action  for  taking  in- 
sufficient bail,  the  statute  oegins  to  run  from  the  return  of  non  eat 
i$H9eniui  upon  the  execution  against  the  principal.  Mather  v.  Green^ 
17  Mass.  Kep.  60.] 
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FART  Where  the  cause  of  action  and  promise  are  coatempo- 

IV.         rary,  as  in  cases  of  indebitatus  assumpsit^  the  plea  of  non  i»- 

...............  sumpsit  infra  $ex  annos  is  proper ;  but  where  the  cause  of 

Non  assump-    actiOD  arises  subsequently  to  the  promise,  as  in  cases  of 
sit,  Ac.  executory  contract,  the  plea  of  non  accretii  infra  sex  annos 

is  the  proper  plea ;  for  although  the  promise  was  not  made 
within  the  limit,  the  cause  of  action  accrued  within  the 
time,  which  is  sufficient  to  save  the  statute  (A). 
*  891  *  Where  money  lent  is  the  consideration  for  a  bill  of  ex- 
change, payable  on  a  future  day,  or  for  a  promise  of  re- 
payment at  a  future  day,  the  latter  is  the  day  from  which 
the  limitation  is  to  be  reckoned  (t).  And  wfaiere  a  note  is 
payable  at  a  specified  time  afler  mght,  the  statute  does  not 
begin  to  operate  till  that  time  has  expired  afier  presentment 
of  the  note  (i). 

Where  a  note  is  payable  on  demand,  the  statute  runs 
from  the  demand,  and  not  from  the  date  (/). 

A  fiictor  impliedly  contracts  to  account  for  such  goods 
consigned  to  him  for  sale,  as  he  has  sold,  to  pay  over  the 
proceeds,  and  to  deliver  the  residue  unsold  on  demand. 
An  action  for  not  accounting  does  not  lie  until  a  demand 
be  made,  and  from  that  time  Uie  statute  runs  (m).  But  in 
such  cases,  afler  a  reasonable  time  has  elapsedy  the  Jury 
may  presume  that  the  consignor  has  made  a  demand,  and 
that  the  fector  has  accounted  (n). 
/     Where  special  damage  has  resulted  from  a  breach  of 

years.  Cro.  Car.  535.  Where  the  limitation  is  as  to  any  thii^  done 
under  the  Act,  if  the  action  be  trttpasi^  it  must  be  brought  within 
the  limit  f^om  the  act  of  trespass,  Init  if  the  action  be  case  lor  oon- 
seouenttal  damage,  the  time  runs  from  the  time  of  the  damjage. 
RibttU  V.  Read,  16  East,  dI5;  and  see  SuiUn  v.  Cteie, 6  Taunt. 
29.     Fide  post,  1399. 

(h)  See  1  Saund.  33,  n.  2.  283,  n.  (2).  2  Saond.  63,  c.  n.  (6). 
Gould  Y.  Johnson,  2  Ld.  RnyuL  838.  2SaUc.422.  BttdOer  v.  Jtfeor, 
1  Vent.  191.     [Banks'  v.  Coi^,  2  Marsh.  (Ken.)  Rep.  562.] 

(i)  FFkitterskiem  v.  CounUss  of  CaHisUy  1  H.  B.  631  ;  which  was 
an  action  by  the  payee  against  the  drawer  of  a  bill  of  exchanffe,  to 
secure  a  sum  lent  by  the  payee  to  the  drawer,  and  it  was  held  that 
the  statute  began  to  operate,  not  from  the  loan,  but  from  the  time 
when  the  bill  became  due.  And  see  Ld.  Holt's  dictum.  3  Bac  Ab. 
602. 

(k)  Holmes  v.  JKerruon,  2  Taunt  323. 

{I)  Per  Ld.  Hardw.  1  Ves.  344.  C^irislie  v.  IWtid^  Sel.  N.  P. 
131.  339 ;  but  see  Harris  v.  JFVrrand,  Hardr.  36.  Buckler  v.  Moor, 
1  Mod.  89.    15  Vin.  Ab.  tit.  LinUtationSi  pi.  14. 

(m)  Topham  v.  Braddiekj  I  Taunt.  572. 

(n)  Ibid ;  and  14  years  was  held  to  be  a  reasonable  time. 
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contract,  the  limitation  is  to  be  computed  from  the  time  (o)       part 
of  the  breach  of  contract,  and  not  of  the  special  damage.  iv. 

*  Where  six  years  had  elapsed  since  the  committing  of 


a  trespass,  by  cutting  down  trees,  it  wcTs  held  that  an  action  «  892 
could  not  be  maintained  for  the  produce  of  the  sale  of  the  Non  asaump- 
,  trees  within  the  six  years  {p),  "•>  ^• 

Where  the  defendant  had  once  been  tenant  to  the  plain- 
tiff, and  no  notice  to  quit  had  been  given,  but  the  defen- 
dant had  not  occupied,  paid  rent,  or  done  any  act  within 
the  last  six  years  from  which  a  tenancy  could  be  inferred, 
it  was  held,  that  the  statute  of  limitation  was  a  good  de- 
fence (}). 

Upon  issue  taken  upon  the  replication  of  a  promise  with-  Replication 
in  six  years,  the  plaintiff  may  give  in  evidence,  not  only  an  °f|thin'*iht'* 
express  promise  within  six  years  to  pay  the  debt,  but  even  years. 
an  acknowledgment  that  the  debt  still  subsists,  for  the  ad- 
mission is  evidence  of  a  new  promise  to  pay  the  debt  (r) ;  or 
the  law  implies  an  assumpsit^  or  creates  a  new  debt(^).  Per- 
haps it  would  be  more  proper  to  say,  that  the  subsequent 

(o)  BaHUy  v.  Faulkrur^  3  B.  &  A.  290,  wh^re  the  damage  was. 
the  bein  obliged  by  a  suit  in  Scotland  to  pay  daniagea  to  a  vendee 
on  the  re-sale  to  him  of  goods  originally  sold  by  the  defendant  to 
the  plaintiff.  So  in  Short  v.  McCarthy,  3  B.  &  A.  626.  A  plea  to  an 
action  for  deceitfully  delivering  goods  to  the  plaintiff,  as  the  proper 
goods  of  the  defendants,  by  means  of  which  they  were  subsequently 
damnified,  that  the  defendants  were  not  guilty  within  six  years;  was 
held  to  be  bad  on  special  demurrer.  Dyater  v.  BaUyt^  3  B.  &  A. 
448.  And  see  Ld.  EUenborough's  observations  in  jiS^Fadxen  v. 
OUvafO^  6  East,  387. 

(p)  Hughes  V.  Thomas,  13  East,  474.  The  case  was  decided  on 
the  ground,  that  if  a  tenant  for  life  levy  a  fine,  and  thus  acquire  a 
base  fee,  and  qut  down  timber  before  the  entry  of  th'e  reversioner 
and  owner  of  the  inheritance,  to  avoid  the  fine  and  base  fee,  the 
reversioner  cannot  recover  the  value,  the  entry  having  no  relation 
during  the  continuance  of  the  base  fee.  And  see  Benington  v. 
Parkhurst,  13  East,  489 ;  and  Doe  d.  Compere  v.  Hicks,  7  T.  R.  433. 

(q)  Leigh  fy  Wife  v.  Thomtofiy  1  B.  &  A.  625.' 

(r)  So  considered  in  HyeUn^  v.  Hastings,  1  Ld.  Raym.  421.  A 
promise  made  after  the  action  is,  it  seems,  sufficient.  Yea  v.  Four- 
aker ;  2  Burr.  1099 ;  [Dwifinih  v.  Culver,  11  Johns.  146.]  Secus,  in 
the  case  of  an  infant,  TnonUon  v.  Wingwiaih,  K.  B.  sitt.  in  Bank, 
after  Easter,  T.  1824.  [See  this  case  cited  Ante,  725 ;  and  note.\ 
Or  in  any  case  where  tne  .promise  creates  an  entirely  new  debt. 
Per  Bayley,  J.    Holi  v.  Britn,  4  B.  &  A.  252. 

(s)  See  the  observations  qf  Ld.  Ellenborough  in  Brmn  v.  Horse- 
,  man,  4  East,  599 ;  and  therefore  it  is  sufficient,  if  the  Jury  find  the 
fact  of  acknowledgment,  without  specially  finding  a  promise ;  and 
it  is  not  necessary  that  the  acknowledgment  should  be  made  to  the 
plaintifil  Hattidau  v.  Wlard^  3  Camp.  32.  Maunsiwhen  v.  Brooke ^ 
3B.  &A.141. 
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PAET       acknowledgment  *  rebuts  the  piesumption  rabed  by  the 

IV.         flatute,  that  the  debt  has  been  paid  (t).    And  the  plaintiff 

«— — ..  may  declare  on  the  original  promise,  and  rely  on  tiie  sab- 

PromiM  within  sequent  acknowledgment,  to  take  the  case  out  of  the  stat- 

•ix  jrtan.        ute  (tt).    Any  words  or  expressions  from  which  the  Jury 

can  safely  infer  a  subsisting  debt  seem  to  be  suflicient  for 

this  purpose  {x). 

(t)  It  is  impoSBible  to  read  the  conflicting  cases  upon  this  8uli»|aec 
without  refitting  that  the  Courts  have  ever  departed  from  the 
plain  letter  of  this  wholesome  statute. 

(u)  ^Lard  v.  Skalerj  3  Conn.  Rep.  131.]  Leaper  v.  TWais  16 
East,  490,  where  the  plaintiff  declared  against  the  defendant  as  the 
acceptor  of  a  bill  of  exchange ;  but  note,  there  the  acknowledgmeat 
was  evidence  on  the  account  stated.  See  Bidtndl  v.  Kkffelf  IN.tL 
21,  and  see  the  next  note. 

(x)  The  following  acknowlegments  have  been  behi  to  be  suffi- 
cient :  **  I  do  not  consider  myself  as  owing  Mr.  B.  a  &rthing,  it 
being  more  than  six  vears  since  I  contracted ;  I  have  had  the  wheaft, 
I  acknowledge,  and  1  have  paid  some  part  of  it,  and  261.  sdU  remains 
due.''  There  the  Court  thought  themselves  bound  by  the  long  train 
of  previous  decisions :  Bntan  v.  Horsemany  4  East,  5^,  but  see  Bidt- 
nell  V.  KspptLy  1  N.  R.  20,  tn/ro,  896 ;  so  where  the  defendant  has 
said,  "  Prove  your  debt,  and  I  will  pay  you  f*  [Seaward  v.  Loni, 
1  Greenleaf,  1^]  or,  ^  I  am  ready  to  account ;  but  nothing  is  due  f 
and  even  slighter  acknowledgments  than  these  have  be^  held  to 
be  sufficient  to  take  the  case  out  of  the  statute*  Per  Ld.  Mansfield, 
C.  J.  in  Trwtman  v.  JWifon,  Cowp.  540. 

8o  where  the  defendant  meeting  the  plaintiff,  said,  ^  what  an  ex- 
travagant bill  you  have  sent  me,"  per  Ld.  Kenyon,  hawnmes  v. 
WorraUj  Peake's  C.  98)  it  was  held  to  be  an  acknowledgment  cftat 
some  money  was  due.  So  where  the  debtor  referred  his  creditor  to 
his  trustee,  (Botttie  v.  Lord  Inehiquin^  1  Esp.  C.  435).  So  where  a 
surety  on  a  promissory  note  on  a  demand  within  six  years,  said, 
you  know  I  had  not  any  of  the  money  myself^  but  I  am  willing  to 
nav  half  of  it  (B.  N.  P.  149 ;  2  Burr.  1099),  the^  the  acknow* 
ledgment  was  made  after  the  commencement  of  the  action.  So 
although  in  making  the  admission,  the  defendant  deny  bis  lialnlity 
in  point  of  law.  As  where  being  sued  as  acceptor  of  a  bill  of  ex- 
change he  acknowledged  his  acceptance,  and  that  he  had  been  liable, 
but  denied  his  liability  then,  because  it  was  out  of  date,  it  was  held 
to  be  sufficient  to  take  the  case  out  of  the  stat  (jLeaper  v.  TVKmi, 
16  East,  420).  So  where  the  defendant  said  that  the  piaintiff  had 
paid  money  for  him  twelve  years  ago,  but  that  he  had  since  become 
*  a  bankrupt,  and  been  discharared,  as  well  by  law  as  from  the  length 
of  time  since  the  debt  accrued,  Ld.  Kenyon  is  said  to  have  hdd,  tost 
it  was  sufficient  to  take  the  case  out  of  the  statute,  Ciarks  v.  Bnd' 
sAaw,  3  Esp.  C.  155 ;  qu.tam.ifiM.  Oisen  v.  IFeettey,&N.  P.  148; 
fyi^fra. 

So  where  the  defendant  said,  *<  if  others  pay  I  will  pay,  ILomeOk 
▼.  ibtAefvtO,  4  Camp.  185).  So  where  the  defendant,  on  a  aemand 
being  ma3e  for  seaman's  wages,  for  services  which  took  place  during 
&  Russian  embargOi  said  ^  1  will  not  pay ;  there  are  none  paid ;  and 
I  do  not  mean  to  pay  unless  obliged ;  you  may  go  and  tir  r  for  then 
was  proof  of  the  service,  and  an  acknowtodgmaiit  by  m  dafendant 


1 


.  NON  ASSUMPSIT,  INFRA,  &c. 

*  The  statute  of  limitations  proceeds  on  a  presumptioDy 
that  when  a  debt  is  really  due,  a  party  is  not  likely  to 

that  it  had  not  been  paid  for  (DowthwaUe  v.  TMui,  5  M.  &  S.  75.) 
So  where  the  defendant  said,  **  if  you  had  presented  the  protest, 
it  would  have  been  paid,"  no  protest  bemg  necessary.  De  la  Tom 
V.  Barda^^  1  Starkie's  C.  7. 

An  acknowledgment  by  a  wife  will  be  sufficient,  (1)  if  she  has  beea 
intrusted  with  the  management  of  the  business  out  of  which  the  debt 
arises.  (Paldharpe  v.  Furnish,  2  Esp.  C.  51 1,  n.  Cor.  Lord  Mansfield, 
2  Freem.  178 ;  Anderson  y^SanderBon,  2  Starkle*s  C.  204.  Cor.  Rich- 
ards, C.  B.  York,  1817.  SuprOf  tit.  Mmisiions,  p.  46w  57).  So  in  gen- 
eral as  to  an  acknowledgment  by  an  agent  (BuH  v.  Palmer^  5  Esp. 
C.  145.  Supnij  tit.  Jigent,  p.  57).  A  conditional  promise  to  pay  by 
instalments,  if  time  should  be  given,  has  been  held  to  take  the  case 
out  of  the  statute  (Th4nn9im  v.  Oslxnuie,  2  Starkie's  C.  96) ;  but  in 
the  previous  case  of  Davies  v.  SmUhy  4  Esp.  C.  36,  it  was  held  by 
Ld.  KeayoB,  that  it  was  not  enough  to  prove  a  promise  to  pay 
when  the  party  should  be  able,  without  proving  that  he^  was  able  at 
the  time  of  the  action.  [S.  P.  Rolbins  v.  OHi,  1  Pick.  368.  Bead 
V.  fFUkinsoTif  Circuit  Court,  2  ^owne's  Rep.  Appx.  16.] 

It  is  otherwise  where  the  defendant,  admitting  the  receipt  of 
the  money,  denies  his  debt  in  fad  as  where  the  defendant,  ac- 
knowledging the  receiptof  money,clfumsit  as  a  gift  (Ou^en  v.  fFool' 
(ey,  B.  N.  P.  148).  So  if  the  defendant  insisting  on  the  statute,  deny 
the  debt,  as  where  he  said,  *'  I  owe  you  not  a  farthing,  it  ^  six 
years  since,"  this  is  not  evidence  to  be  left  to  a  Jury  {CoUman  v. 
Marshy  3  Taunt.  dSOjj.  See  also  HeUings  v.  Skauf,  1  Moore,  240. 
Where  the  plaintifi^,  in  an  action  on  a  promissory  note,  proved  that\ 
within  the  six  years  he  showed  the  note  to  the  defendant,  who  said,  ^\ 
*'  yoQ  owe  me  more  money ;  I  have  a  set-off  against  it,"  no  set-on  ^ 
having  l^en  pleaded,  it  was  held  by  Bayley  and  Holroyd,  Justices, 
Best,  J.  dissentienUj  that  this  was  not  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  statute.  SuHin  v.  Sotodl,  2  B.  &  A.  759. 
[See  fFkiU  v.  Potter,  1  Coxe's  Rep.  159.]  Where  the  defendant 
says,  *'I  have  paid  the  debt,  and  will  send  a  copy  of  the  receipt," 
his  omission  to  do  so  has  been  held  to  be  sufficient  to  go  to  a  Jury, 
Holt's  C.  381.  per  Gibbs,  C.  J.  But  see  Birk  v.  Guy,  4  Esp.  C.  184, 
where  the  detendant  said,  "^  I  have  paid  the  debt,  and  will  send  a 
cop^  of  the  receipt ;"  and  Ld.  EUenborough  held  that  it  was  no^ 
sufficient.  [See  Moiher  v.  Huhbardf  13  Johns.  510.]  So  wiiere  th» 
defendant  said,  ^'  I  shall  be  able  to  satisfy  him  resjsecting  the  mis^ 
understanding  which  has  occurred  between  us  (Craig  v.  Cox^  Holt's 
C.  380.  See  also  Ward  v.  Hunter,  6  Taunt.  210).  Where  the  de- 
fendant at  the  time  when  he  admitts  the  debt,  insists  that  it  has 
been  discharged  by  a  written  instrument,  the  whole  declaration 
must  be  taken  together  (Partington  v.  ButduTy  6  Eap,  C.  6S,  Mans- 
field, C.  J.  1806) ;  and  vU  eup.  Vol.  I.  p.  292,  3.  Earl  qfMontapie 
v.  Lord  Preston,  2  Vent.  170 ;  and  Bermon  v.  Woodhridge,  Doug.  781. 
But  if  it  appear  that  the  instrument  referred  to  does  not  amount  to 
a  discbarge,  it  is  a  sufficient  acknowledgment,  (lb.)  Where  an  ac- 
countable receipt  for  the  payment  of  money  was  shown  to  the 

(1)  [A  promise  by  a  wife,  made  afier  marriage,  to  pay  a  debt, 
contracted  before  marriage,  will  not  take  the  ease  out  of  the  statute. 
Jhmm  V.  BUMtg,  %  M«Cord,5.] 
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PAST       evidence  be  given  aliunde  to  prove  the  existence  of  the  debt, 
IT.         then  it  seems  that  any  expressions  of  the  defendants,  which 
tend  to  show  *  that  it  has  not  been  satisfied,  are  evidence 


*  896  ^'^^  ^^  consideration  of  the  Jury  {b)  ;  but  iC  such  evidence 
Evidence  of  an  be  not  given,  a  mere  admission  that  a  sum  claimed  has 
acknowledge  ^ot  been  satisfied,  will  not  be  sufficient  without  some  far- 
ther admission  that  the  debt  once  existed  (c).  If,  how- 
ever, the  defendant  acknowledge  the  existence  of  thedebt^ 
and  that  it. remained  unsatisfied  within  the  six  years,  it 
will  be  sufficient,  although  he  stand  upon  the  statute  (d). 
So  if  he  allege  a  discharge  on  specific  grounds,  which 
are  proved  to  be  false  (e).  But  it  seems  that  evidence  is 
not  admissible  in  order  to  falsify  the  mode  of  discharge, 
unless  it  be  precisely  ascertained  by  the  defendant's  state- 
ment (/).     If  the  acknowledgment  be  general,  and  a  pie- 


4  El 


(b)  See  4  M.  &  S.  461. 

fe)  Bmseroft  y.  Lomof,  4  M.  &  S.  457 ;  and  #ifpm,  89S,  note  {n). 

^d)  4  M.  &  S.  459,  per  Ld.  EUenborough.  Bryan  y.  Aorteman, 

^a9t,599. 

(t)  See  the  obseryations  of  Gibhe,  J.  in  OdJ^  y.  Our,  Holt's  C. 
380 ;  and  BtaU  y,  Mndy  4  B.  &  A.  568. 

(f)  Beak  y.  Mmi,  4  B.  &  A.  568.    In  this  case,  the  defendant 
alleged  that  the  ^aintifTa  bill  had  been  pud  to  Long,  a  deceased 
panner  of  the  plaintiff  by  the  latter  retaining  the  amount  out  of  a 
floating  balance  which  had  been  in  his  handi ;  and  eyidenee  was 
adduc^  by  the  plaintitf  to  falsify  this,  by  showing  the  state  d  the 
accounts  between  the  defendant  and  Long.    After  a  yerdict  for  the 
defendant,  the  court  held,  that  eyen  admitting  that  as  laid  down  by 
Gibbs,  C.  J.  in  HelUngs  y.  SkaWy  7  Taunt.  €1%  that  where  a  delen- 
dant,  alleging  payment,  designates  the  time  and  mode  so  stricAyy 
that  the  Court  can  say  it  is  impossible  that  it  should  have  been  dMs-  • 
charged  in  any  other  mode,  then  the  plaintiffisat  liber^  todis- 
proye  that  mode,  yet,  that  the  principal  case  did  not  All  within  the 
rule,  as  the  time  and  mode  were  not  designated  strictly,  and  the 
eyidenee  was  not  sufficient  to  negatiye  that  time  and  mode. 

In  the  case  ofHdUnfe  y.  Shawy  7  Taunt.  608,  [S.  C.  \  Moore,  344,] 
the  defendant,  to  a  demand  made  for  the  charges  of  executing  an 
annuity-deed,  answered,  "  I  thought  I  had  paid  it  ol  f&e  Cmm,  l&t  I 
have  been  in  so  much  trouble  since  that  I  reaOy  don*t  recollect  it," 
eyidenee  was  adduced  to  show  that  the  debt  had  not  been  paid  at 
the  time ;  but  the  Court  held  that  the  acknowledgment  was  msuffi- 
cienL  as  it  did  not  sufficiently  put  in  issue  whether  the  debt  had 
been  paid  at  the  particular  time.  Gibbs,  C.  J.  in  that  case,  in  addi- 
tion to  the  case  already  cited,  mentioned  others,  in  which  the  courts 
baye  held  a  defendant  liable  who  was  discharged  by  the  words  of 
the  statute,  yi2.  where  he  has  admitted  that  the  debt  is  unpaid,  but 
alleges  that  it  has  been  discharged  by  lapse  of  time  ;  a  third,  where 
the  defendant  challenges  the  plaintiff  to  produce  a  particular  proof 
of  his  liability,  which  the  plaintiff  does.  [See  note  to  this  case,  in 
American  edition  of  7  Taunt.1 

..9.  haying 
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ceding  debt  be  proved,  it  seems  that  it  will  lie  on  the       pa&t 
defendant  to  show  that  the  acknowledgment  applied  *  to        nr. 
a  different  demand  (e).     But  if  the  defendant  wholly  deny  .— ..i— — 
the  debt,  although  ne  admit  the  receipt  of  the  money  (/),  •  997 
or  deny  the  debt,  insisting  that  it  has  been  barred  by  the  Evidence  of  an 
statute  (fi"),  there  is  no  evidence  of  an  acknowledgment  to  ^c^nowiedg- 
go  to  a  lury.     It  is  not  necessary  that  the  new  promise  or 
acknowledgment  should  be  in  writing,  although  the  origi- 
nal promise,  as  to  ffuarantee  the  debt  of  anotlier,  was  re* 
quired  to  be  in  writing  (A). 

Evidence  of  an  acknowledgment  by  one  of  several  joint 
contractors  is  sufficient  to  bind  the  rest  (1),  even  in  sepa- 
rate actions  against  them  ;  and  although  the  acknowledg- 
ment be  made  not  to  the  plaintiff,  but  by  one  of  two  co-con- 
tractors to  the  other  (i),  or  to  a  third  person  {k) ;  and  al- 

A.  having  by  means  of  misrepresentation  obtained  money  from  J9. 
and  others,  to  which  he  was  not  entitled,  on  application  by  B,  to  have 
the  money  returned,  saying  that  he  and  the  other  tenants  had  been 
induced  to  pay  more  than  was  due,  replies,  if  there  be  any  mistake 
it  shall  be  rectified,  this  takes  th<^  case  out  of  the  statute  as  to  all. 
Clarke  v.  Hougham^  3  B.  &.  C.  149.  On  a  replication  of  a  promise 
within  six  years  to  a  plea  of  the  statute,  fraud  is  no  answer  to  the 
plea.    Ibid, 

As  to  the  effect  of  an  acknowledgment  by  a  wife  during  coverture, 
vide  PiUam  v.  FoMer,  I  B.  &  C.  ^18,  supra,  713. 

The  principle  does  not  apply  to  an  acknowledgment  made  by 
one  acting  aUenojurt,  A.  and  fi.  made  a  joint  and  several  promis- 
sory note,  and  ten  years  after  the  death  of  A. — B.  (who  was  one  of 
A,^%  executors,)  made  a  payment  on  the  note  on  his  own  account, 
and  it  was  held  that  this  was  no  evidence  of  a  promise  by  the  exe- 
cutors.   AUduB  V.  TrtdgM,  2  B.  &  C.  23. 

(t)  SaHUe  V.  L&rd  JncAi^utn,  1  Esp.  C.  435. 

(f)  Owen  V.  WooUey,  B.  N.  P.  148. 

(g)  CoUman  v.  MarMky  3  Taunt.  380. 

(h)  Oibhona  v.  Jl^Casland,  1  B.  &  A.  690.  • 

(i)  [Beitz  V.  Fuller,  1  M'Cord,*  541.]  In  an  action  against  A.  on 
the  jomt  and  several  promissory  note  of  •^.  and  B,  it  was  held  that 
a  letter  written  by  A  to  B,,  desirine  him  to  settle  the  money,  took 
the  case  out  of  the  statute ;  HaUiday  v.  Wcard,  3  Camp.  32.  The 
same  evidence  seems  also  to  be  sumcient  on  issue  taken  on  the 
plea,  actio  non  accrevit  infra  sex  annos, 

(k)  As  in  a  deed  between  the  defendants  and  a  third  person. 
Mounistephen  v.  Brooke^  3  B.  &  A.  141.  See  also  Clarke  v.  HovLg- 
Aam,  2  B.  &  C.  149. 

(1)  [The  acknowledgment  of  one  heir  or  deyisee  is  sufficient  to 
take  a  case  out  of  the  statute,  as  respects  aU.  Joknson  v.  Beards- 
ie^y  15  Johns.  3.] 
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PART       though  it  has  been  made  by  one  of  two  partners  Mbseqaent 
IT.         to  the  dissolution  of  partnership  (/)  ^2). 

-.1.^ Where  one  of  two  makers  of  a  jomt  and  several  pr(»nis- 

Evideoccofan  sorjT  noto  became  bankrupt,  the  receiving  a  dividend  on- 
ackMviMig-     fi^f  the  commission  within  six  years  next  before  bringing 
-    the  action,  was  held  to  be  sufficient  in  an  action  against 
the  other  maker  (m). 
The  principle  upon  which  such  evidence  is  admissible^ 
*  898  is,  as  has  been  already  observed  (n),  the  community  of  *in- 
terest  between  the  party  making  the  admission,  and  the 
party  to  be  aflected  by  it,  and  the  presumption  that  the 
former  would  not  acknowledge  that  which  was  adverse  to 
his  own  interest.     And  hence  it  may  perhaps  be  doubted, 
whether  such  evidence  be  sufficient  for  such  a  purpose, 
where  the  party  making  it  is  no  longer  responable  (o). 

Where  one  of  two  joint  drawers  of  a  bill  of  exchange  be* 
came  bankrupt,  and  the  indorses  proved  under  the  com* 
mission  a  debt  exceeding  the  amount  of  the  bill,  and  exhi- 
bited the  bill  as  a  security  for  the  debt,  and  received  a  di- 
vidend within  six  years  next  before  the  action  against  the 
solvent  partner,  it  was  held  that  the  action  was  barred  by 
the  statute  (j>).  This  case  was  distinguished  by  the  court 
from  that  of  Jackson  v.  Fairbanks  for  there  the  claim  was 
made,  and  the  dividend  received  upon  the  instrument  it- 
self (9)  ;  in  the  latter  case  the  dividend  was  on  a  distinct 
debt,  and  the  instrument  was  introduced  but  incidentally, 
and  the  introduction  or  omission  of  it  neither  increased  nor 

(1)  Wood  V.  Braddick,  1  Taunt.  104.  [Smiik  v.  Ludlow,  6  Johns. 
267.    M^bUirt  v.  Olivtr,  2  Hawks,  209.    See  Supra,  45,  noU  {!).] 

(m)  Jadcson  v.  Fairhanky  2  H.  BJ.  340.  Bat  see  the  observatioiis 
on  this  case,  in  Bnmdram  v.  Wharton,  1  B.  &  A.4€3L  [Jtoo^evett  v. 
Marks,  6  Johns.  Ch.  Rep.  292.] 

*  (n)  Supra,  Ai. 

(o)  1  B.  &  A.  463.    See  the  observations  of  Bayley  and  Abbott^ 

justices. 

(p)  Brandram  v.  Wharton,  1  B.  &  A.  463.  Lord  EUenborou^, 
in  giving  judgment,  founded  himself  on  the  distinction  between  ex- 
in*ess  and  implied  acknowledgments ;  and  see  his  Lordship's  ob- 
servations in  Holme  v.  Chreen,  1  Starkie's  C.  48B. 

(q)  See  the  observations  of  Abbott  and  Holroyd,  Js. 

(2)  [In  Virginia,  though  the  acknowledgment  of  a  debt  bv  one 
or  more  partners,  after  a  dissolution  of  the  partnership,  will  re- 
move the  bar  of  the  statute,  in  an  action  against  the  firm — ^the  ex- 
istence of  the  debt  being  first  proved  by  other  testimony  or  admitted 
by  the  pleadings — ^yet  it  is  not  of  itself  proper  evidence  of  the  ex- 
istence of  the  debt,  so  I&  to  charge  the  other  partners.  Sfce/fon  v. 
Cocke  ifal.3  Munf.  191.] 
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diminished  the  claim  upon  the  dividends.     And  it  seems  fabt 

that  such  evidence  is  not  sufficient  to  bind  a  partner,  un-  iv. 
less  it  be  clear  and  explicit  (r). 


A  subsequent  promise  to  take  the  debt  out  of  the  sta-  Subsequent 
tute  of  limitations  must  agree  with  the  original  promise  ^ron»u<* 
stated  in  the  declaration.'  A  subsequent  acknowledgment 
to  an  executor  will  not  support  a  *  declaration  framed  on  *  899 
promises  to  the  testator  («);  and  an  acknowledgment  of 
negligence  made  within  six  years  will  not  support  a  special 
action  of  assumpsit^  founded  on  negligence,  which  took 
place  place  more  than  six  years  ago  (<),  although  in  fact 
the  negligence  was  first  discovered  within  the  six  years. 

So  where  the  cause  of  action  arises  from  the  doing  or 
not  doing  some  act  at  a  particular  time  in  breach  of  aeon- 
tract,  an  acknowledgment  within  six  years  of  the  previous 
breach  of  contract  will  not  avoid  the  statute  {y). 

Where  there  is  a  mutual  account  between  the  parties,  Mutual  ac- 
every  new  item  and  credit  in  the  account  given  by  the  one  *^°""**' 
party  to  the  other  is  an  admission  of  there  being  some  un- 
settled account  between  them,  the  amount  of  which  is  to 
be  afterwards  ascertained;  and  any  act  which  the  jury 
may  consider  as  an  acknowledgment  of  its  being  an  open 
account,  is  sufficient  to  take  the  case  out  of  the  statute  \x). 

*  Where  the  items  of  account  are  all  on  one  side,  as  in  *  900 
an  account  between  a  tradesman  and  his  customer,  and 

(r)  Per  Ld.  EUenborough,  1  B.  &  A.  466  ;  and  Holmt  ^.  Grttn^ 
1  Starkie's  C.  488. 

■ 

(9)  SareU  v.  Winty  3  East,  409,  and  per  Holroyd,  J.  in  Short  v.  ' 
M^Car&vy,  3  B.  &  A.  632.    [See  Sapra,  553,  noU.] 

(t)  ShMi  v.  McCarthy,  3  B.  &  A.  632.  and  mjptay  889,  890. 

(w)  BoyddL  v.  Drummond.  2  Camp.  157.      [See  Supra,  889,  note 

(x)  Per  Ld.  Kenyon,  C.  J.  in  CaUing  v.  Moulding,  6  T.  R.  189. 
In  that  case  the  defendants  had  hired  certain  premises  of  the  plain- 
tiff's testator  for  twenty-one  years ;  ten  years  afterwards  the  tes- 
tator died,  and  rent  for  nine  years  and  a  half  was  then  due ;  and 
20^.  was  also  due  for  cash  lent  on  account,  seven  or  eiffht  years  be- 
fore the  death,  and  the  testator  was  indebted  to  the  defendant  for 
various  articles  supplied  by  them  in  their  trade.  The  last  half 
year's  arrear  of  rent,  and  one  or  two  of  the  last  articles  of  the  de- 
fencfants'  bill,  for  goods  supplied,  were  within  six  years  before  the 
suing  out  of  the  writ.  The  amount  of  the  articles  furnished  by  the 
defendants  within  the  last  six  yearst  was  more  than  sujfficient  to 
cover  the  last  half-year's  rent.  There  had  never  been  any  settle* 
mem  of  account  between  the  defendants  and  the  testator.  Th» 
balance  due  to  the  testator  at  the  time  of  his  death,  was  1712.  Is- 
sues were  joined  on  the  pleas  of /urn  aasumpsU,  and  set-off,  and  on 
the  replication  of  a  promise  within  six  years,  and  the  court,  after  a 
consideration  of  all  the  former  cases,  held  that  the  executors  were 
entitled  to  recover. 
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PABT       there  be  some  items  within  the  six  years,  but  the  rest  are 
cr.        beyond  it,  the  modern  items  will  not  entitle  the  plaintiff  to 
■■  give  evidence  of  the  former  (y). 

Motui  ac*  Where  there  is  a  mutual  account,  but  no  item  has  ac- 

^^**^^  •  crued  within  the  six  years,  the  plaintiff  will  be  precluded 
from  recovering  under  this  issue  (^r^,  or  indeed  finom  reco- 
vering at  all,  unless  he  can  bring  nis  case  within  the  ex- 
ception of  the  statute  concerning  merchants'  accounts, 
which  must  be  done  by  means  of  a  special  replica- 
tion (a)(1). 

Where  there  are  cross-demands  arising  out  of  the  ssme 
transaction,  and  the  plaintiff  has  kept  alive  his  claim  by 
continued  process,  he  cannot  avail  himself  of  the  statute  to 
defeat  the  defendant's  set-off  (6). 
DisabiUty.  Xhe  disability  (c)  of  a  party  must  usually  be  pleaded 

*  901  *in  reply  to  a  pleaof  the  statute  of  limitations,  but  in  some 
instances  is  matter  of  evidence,  as  upon  trials  of  eject- 
ments. 

fy)  Per  Denison,  J.  in  CoU$  v.  Harris^  B.  N.  P.  149. 

(z)  Per  Ld.  Kenyon,  6  T.  R.  193. 

(a)  Ibid.    And  the  clause  as  to  merchants'  accounts  extends  to 
those  cases  only  where  there  are  mutual  accounts  and  leciproeal 
demands  between  two  persons.    Per  Denison,  J.    CoUs  v.  Anrw, 
B.  N.  P.  149 ;  and  only  to  accounts  curreni  between  merchants,  and 
not  to  accounts  'stated  between  them.    {Webber  v.  TmUj  2  Saund. 
124,  and  see  the  cases  cited,  2  MTiU.  Saund.  137.(6.)    The  rule  ia^ 
that  if  the  account  be  once  stated,  the  plaintiff  most  bring  his  ac« 
tion  within  six  years,  but  if  it  be  a^justed^  and  a  fbUowiog  accoioit 
be  added,  the  plaintiff  is  not  barred  by  the  statute,  lor  it  is  a  mn* 
ning  account.    (Ibid,  and  JHrrtngton  v.  Lee,  1  Mod.  370.    3  Mod. 
311,  313.    Scudamare  v.  9FkUe,  1  Vera.  456.     fFdM  w.  Liddd,  2 
Ves.  400.    Cranch  ▼.  Kirkman,  Peake's  C.  121.)    The  clause  is  not 
confined  to  merchants.    Ibid,  and  3  Will.  Saund.  137,  b.  although 
that  opinion  seems  once  to  have  prevailed.    Ibid. 

fb)  Ordv.Ru8pinij2Esp.C.569. 

(e)  The  exception  in  the  stat  31  Jac.  1.  c  16,  a.  7,  was  held  to 
apply  to  the  case  of  absent  plaintiffs  only.  ^Hail  v.  IP^froum,  Carth. 
136.)  But  the  stat.  4  Ann.  c.  16,  s.  19,  enacts,  that  if  any  person 
acainst  whom  there  is  any  cause  of  action  for  seamen's  wages,  or 
of  action  on  the  case,  the  party  may  brin^  his  action  against  such 
person  ufler  his  return  within  the  time  hmited  by  the  rormer  sta- 
tute.   See  WiUiamt  v.  Jonu,  13  East,  439. 


(1)  [As  to  mutual  accounts,  &^.  see  Fnaik^  y.  Camp,  1  Coxe'a 
Rep.  196.  SmUk  v.  RaeeagiU,  2  Haisted's  Rep.  357.  Mwmof  ▼. 
CotieTy  5  Johns.  Ch.  Rep.  523.  8.  C.  30  Johns.  576.  JBmiiel  ▼. 
Dcmisy  1  N.  Hamp.  Rep.  19.  iSieOet  v.  DwuMam^  3  Yeates,  105.  a 
C.  3  Dallas,  364.  CoUmtm  y.  HuiMnson,  3  Bibb,  209.  M'A'augft- 
Um  ▼.  Morris,  1  Hayw.316.  CogsweU  ▼.  DoUiver,  2  Mass.  Rep.  217. 
MandemOe  v.  WUwn,  5  Cranch,  15.    Bond  ▼.  /^y,  7  GrancK,  350.] 
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Where  it  is  incumbent  on  a  plaintiff  to  prove  that  he  la-       part 
boured  under  any-disability,  which  exempts  him  from  the         it. 
operation  of  the  statute  of  limitations,  he  must  show  that  it  ■ 

was  a  cQntinuing  disability  from  the  first ;  for  it  seems  to  be  Proof  of  discL- 
a  general  rule,  that  where  such  a  statute  has  once  begun  ^^^^^' 
to  0{>erate,  no  subsequent  disability  will  restrain  its  pro- 
gress (c)(1).    If  therefore  a  plaintiff  be  in  England  when 

(c)  See  Ld.  Kenyon's  observations  in  Doe  d.  Duroure  v.  Jones,  4 
T.  R.  309.  Graif  v.  Mendez,  1  Str.  556,  Ireland  is  beyond  seas, 
within  the  meaning  of  the  stat.  21  Jnc.  1.  c.  16,  per  Hdit,  0.  J. 

1  Show.  91 ;  but  Scotland  is  not.   King  v.  ffalker,  1  Bl.  R.  286(2). 

(1)  [In  South  Carolina  and  Kentucky,  if  an  ancestor  dies,  against 
whon)  the  statute  has  begun  to  run,  its  practical  operation  is  nuUi- . 
fied,  in  favour  of  his  minor  heirs ;  and  it  begins  to  run  against  them 
in  the  same  manner  as  if  the  cause  of  action  had  first  accrued  upon 
his  death.  Rose  v.  DanteJ,  2  Const.  Rep.  549.  ,  Cook  v.  Wood,  1 
M'Cord,  139 — Machir  v.  May,  4  Bibb,  43.  This  is  an  exception  to 
the  rule  which  operates  in  other  cases,  in  those  States.  May  v. 
Slaughter,  3  Marsh.  511. 

'War  between  the  countries  of  the  creditor  and  .debtor  suspends 
the  operation  of  the  statute,  during  its  continuance.  Wall  v.  Robson, 

2  Nott  &  M'Cord,  498.    See  PoH,  Vol.  III.  1090. 

The  treaty  of  peace  of  1783,  between  the  U.  States  and  G.  Bri- 
tain, which  stipulates  (art.  4)  *'  that  creditors  on  either  side  shall 
meet  with  no  lawful  impediment  to  the  recovery  of  the  full  value, 
in  sterling  mony,  of  all  bona  fide  debts  heretofore  contracted'* — pre- 
vented the  operation  of  a  statute  of  limitations  upon  British  debts 
contracted  before  that  treaty.  Hopkirk  v.  Bell,  3  Cranch,  454.  But 
in  the  case  ofBeatHe  v.  Taib^3  AdnCr,  2  Munf.  254,  it  was  held  that 
the  circumstance  that  a  plaintiff  is  a  Bntish  subject,  and  was  en- 
titled to  his  claim  before  the  year  1776,  is  not  in  itself  sufficient  to 
protect  him  against  the  operation  of  the  Virginia  statute  of  limita- 
tions.] 

(2)  [The  terms  'Hseyond  seas,"  in  the  statute  of  Georgia,  are  equiva- 
lent to  wHkoxit  the  limits  oftheStaie.  MarratfsLesaee  v.  Baker fl  Wheat. 
541.  So  of  the  statute  of  any  other  State.  Per  Marshall,  C.  J.  3 
Cranch,  177,  jFht^  v.  Roherdeau^s  Ex\.  The  same  construction  pre- 
vails in  Maryland,  South  Carolina  and  Massachusetts.  Brent  v. 
Tosher,  1  Har.  &  M'Hen.  89.  Paneoast  v.  Addison,  1  Har.  &  J. 
350.— fVw6e*  v.  Foot,  2M*Cord,  331.— fTHte  v.  Baiiey,  3  Masd.  Rep. 
271.    Byrne  v.  Croioninshield,  1  Pick.  263. 

In  Pennsylvania,  the  terms  ^  beyond  the  sea,''  is  construed  to 
mean  ufithout  the  United  States,  Thurston  8c  al,  v.  Fisher,  9  Serg.  & 
Rawle,  288.  Ward  v.  HaUam,  2  Dallas,  217.  S.  C.  1  Yeates,  329. 
And  in  Connecticut,  "'  over  the  sea"  was  held,  by  the  Superior 
Court,  not  to  extend  to  Halifax  (N.  S.)  €iuitin  v.  Brattle,  iCirby, 
299.  It  is  believed,  however, .  that  this  decision  was  reversed  by 
the  Supreme  Court  of  Errors  in  that  State. 

'*Out  of  the  countryi"  in  the  statute  of  Kentucky,  means  out  of 
the  iStoie.  ManseU  v.  hrcul,  3  Bibb,  510.  But  the  statute  runs 
against  citizens  of  Virginia  who  visited  Kentucky,  after  the  cause 
of  action  accrued,  while  it  composed  apart  of  Virginia.  May  v. 
Slaiighter,  3  Marsh.  507.    But  where  there  are  several  non-resi- 
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• 
PART       his  right  of  action  or  title  accrues,  and  he  then  depart  be- 
i¥,         yond  seas,  and  the  time  limited  elapses,  he  and  hiis  repce- 
— — — .  sentatiTes  will  be  barred  {d). 

Proof  of  din-        So  if  one  of  several  partners  be  in  England  when  the 
biiity.  caose  of  action  accrues,  although  the  rest  oe  then  beyond 

seas  (e). 

And  if  an  estate  descend  to  parceners,  one  of  whom  is 
under  a  disability,  which  continues  for  more  than  twenty 
years,  and  the  other  does  not  enter  within  the  twenty  years, 
the  disability  of  the  one  fioes  not  preserve  the  title  of  the 
other  (/)  (2). 

{d)  Smith  V.  HiU,  1  Wils.  134.  fS.  P.  HdMty  v.  Beadk,  I  Penn.  Bep. 
122.  Peck  y.  RandaU,  1  Johns.  165.  FUzhufrhv.  Jhiderton,  2  Hen.  & 
Mun.  289.  Dow  v.  Wamn ,  6  Mass.  Rep.  328.  Bunce  v.  WbleoM^  3 
Conn.  Rep.  27.  QritwM  ▼.  BvUtr,  3  ib.  227.  Quttm  v.  BrmUU^ 
Kirby,  299.  Hnd9on  v.  Hud$&n^  6  Munf.  352.  wfnon.  1  Hayw.  41& 
459.  Dvn  v.  Mtdfard,  ibid.  311.  Ptwrte  ▼.  Howe,  2  Taylor,  305. 
Fiofioux  y.  Prather,  1  Nott  &  M'Cord,  296.  Mammmy,  Smih,  2 
Rep.  Con.  Ct.  269.  Hall  y.  VandegrUt,  3  Binney,  374.  IFells  y. 
J^mtihoU,  Cam.  &  Nor.  375.  Inman  y .  Airnes^  2  Gal&son,  315.  Km- 
dal  y.  Sktnghierj  1  Marsh.  (Ken.)  Rep.  377.  RUkartUon  y.  WkUe- 
field,  2  M'Cord,  148.     fTalden  v.  Heirs  of  GraJtz,  1  Wheat.  292.] 

(t)  Perry  y.  JaelUon^  4  T.  R.  5ia  ffoK  y.  Wyboum,  Carth.  136. 
and  Cheoely  y.  Bond,  Carth.  126.  [See  Pendleton  Seal.  y.  Pkelp$  4* 
aL  4  Day,  476.] 

CP  Boed.  Langdon  y.  Eowhton,  2  Taunt.  441.  [S.  P.  DooUlOe  If 
ux,  y.  Blakedey,  4  Day,  265.  Johnson  y.  Harris  3  Hayw.  (Tens.) 
Rep.  113.  3%oma«  y.  JIfodktr,  4  Bibb,  412.  J^icieft  v.  jPrton,  2  Mur- 
phey,  577.] 

dent  plaintiffs,  the  coming  of  one  of  them  into  the  Skate,  wtU  not 
take  a  case  out  of  the  statute  as  respects  the  others.  Jones  y.  Her- 
sey,  3  Littell's  Rep.  48. 

In  Sleght  y.  Kcme,  1  Johns.  Cas.  76^  a  statute  of  New  York  yvhich 
aayed  the  rights  of  persons  "out  of  the  State,"  was  held  to  mean 
out  qf  the  jurisdiction  of  the  Slate — and  that  it  applied  to  a  person 
who  wa^  within  the  British  lines  within  that  State,  during  the  war 
of  the  reyolution — he  having  been  "  where  the  authority,  which 
was  exercised,  was  deriyed,  not  from  the  State,  but  from  the  king 
of  Great  Britain,  by  right  of  conquest." 

Foreigners  who  haye  neyer  been  in  the  U.  States  or  the  States 
where  they  sue,  are  within  the  exception  of  the  statutes  of  limita- 
tion,—the  phrase  "  return"  meaning  come  into  the  Stidt,  Hofl  y. 
LUtle,  14  Mass.  Rep.  203.  Chnmqua  y.  Mason  8c  ml.  l  Gallison,  342. 
Buggies  Y.  Keeler,  3  Johns.  ^163.  S.  P.  3  Wiis.  145.  2  Bl.  Rep.  723. 
See  also  Jones  y.  Herseff,  ubi  sup.  Std  vide  1  Har.  &  J.  u6i  sup. 
And  this  doctrine  applies,  although  the  foreign  plaiDtifi"  had  an 
agent  residing  in  the  State  where  he  brings  his  sui(.  Wilson  v.  Ap- 
pUton,  17  Mass.  Rep.  180.] 

(2)  [Coparceners,  whose  right  of  entry  is  barred  by  the  statute, 
cannot,  in  Connecticut,  recoyer  in;ejectment  by  joining  with  them 
one  whose  right  is  saved — ieach  or  any  number  being  capable^  by 
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Where  an  ancestor  died  seised,  leaving  a  son  and  daugh-     *  part 
ter  infiints,  and  on  the  death  of  the  ancestor  a  stranger  en-         iv*  * 
tered,  and  the  son  went  to  sea,  and  was  *  supposed  to  have  -.— .-.—^ 
died  abroad,  within  age,  it  was  held  that  the  daughter  was  *  902 
not  entitled  to  twenty  years  to  make  her  entry  after  the 
death  of  her  brother  (g)^  but  to  ten  years  only  after  her 
coming  of  age,  or  to  twenty  after  the  death  of  the  ances- 
tor. ( 1 ).  0 

(g)  Doe  y.  JeMsnn^  6  East,  80.  [See  Eaion  v.  Sanfwd,  2  Day, 
523.  Bush  V.  BradUyy  4  Day,  298.  Thompson  Sc  al,  v.  Smithy  7 
Serg.  &  Rawle,  209.  Eager  8f  ux.  v.  Commonwealthj  4  Mass.  Rep. 
182.    Demaresi  v.  ffynkoop,  3  Johns.  Ch.  Rep.  129.] 


the  law  of  that  State  (and  Massachusetts)  of  vindicating  his  or 
their  own  riffht,  without  joining  the  others.  Scmford  Sf  al.  v.  But' 
Ion,  4  Day,  310.  In  jointenane^f  if  the  right  of  entry  as  to  some  is 
barred  by  the  statute,  aU  axe  barred.  AUttTf  as  to  a  tenancy  iu 
common.  Dickeu  v.  Armstrongs  1  Marsh.  39.  See  also  Simpson  v. 
Shannon^  3  Marsh.  462.  MarsteUer  8f  at,  v.  MClean^  7  Craneh,  156. 
Turner  v.  Debdl,  2  Marsh.  364.] 

(1)  [The  0tate  is  never  included  in  an  act  of  limitations  unless 
expressly  named,  and  is  not  barred  by  it.  CommonweaWi  v.  APQow- 
arsy  4  Bibb,  62.  bihabiiamta  ofSlloughkm  9f  al.  v.  Baker,  4  Mass. 
Rep.  SpS.  fFeatherhead  v.  Btedkoe,  2  Overton's  Rep.  352.  Johnson 
V.  trtoin,  3  Serg.  &  Rawle,  292.  Harlock  v.  Jackson,  1  Const.  Rep. 
135.  Mmmo^s  Ex^r.  v.  Commomotaltk,  4  Hen.  &  Muiv  57.  See  a 
discussion  of  the  common  law  doctrine  on  this  point,  2  Mason's 
Rep.  313. 

The  local  statutes  of  limitations  of  the  different  States  do  not 
bind  the  United  States  in  suits  in  the  national  courts,  and  cannot  be 
pleaded  in  bar  of  an  action  by  the  United  States  against  individu- 
als.    United  Stales  v.  Hoar,  2  Mason's  Rep.  311. 

Remedies  on  contracts  are  to  be  regulated  and  pursued  accord- 
ing to  the  law  of  the  place  where  the  action  is  instituted,  and  not 
by  the  law  of  the  place  where  the  contract  19  made — and  hence  a 
plea  of  the  statute  of  limitations  of  the  State  where  a  contract  is 
made  is  not  a  bar  to  a  suit  brought  in  a  foreign  tribunal  to  enforce 
that  contract.:  But  a  plea  of  tiie  statute  of  limitations  of  the  State 
where  the  suit  is  brought  is  a  good  bar.  ^euh  v.  Tufper,  1  Caines' 
Rep.  402.  Ruggles  v.  Keekr,  3  Johns.  263.  PearsaU  if  al.  v.  Dwigkt 
SfM.^  Mass.  Rep.  84.  Bwme  v.  Crouminshield,  17  ib.  55.  Deeouche 
V.  Savetier,  3  Johns.  Ch.  Rep.  217.  Medbury  v.  Hopkins,  3  Conn. 
Rep.^  472.  Graves  v.  Graves,  2  Bibb,  207.  Le  Roy  or  ol.  v.  Crown- 
inshield,  2  Mason's  Rep.  151,  and  see  the  learned  opinion  of  Mr. 
Justice  Story.    Sed  vide  Woodhridge  v.  Austin,  2  Tyler,  364. 

Legacies  are  not  barred  by  the  statute  of  limitations,  2  Freem.  22. 

81.  20.    bby  V.  MCrae,  4  Dessaus.  432.     Ward  v.  Reeder,  2  Har.  & 
I'Hen.  154.    Decouclu  v.  Savetier,  ubl  sup.    See  Kane  v.  JSloodgood, 
7  Johns.  Ch.  Rep.  126. 

The  statute  does  not  apply  as  a  bar  to  an  action  against  a  stock- 
holder in  a  bank  to  recover  the  amount  of  a  dishonoured  note  of  the 
bank,  under  a  provision  of  the  bank  charter  making  the  stockhold* 
era  jpersonally  liable  for  such  note  in  such  case.  BuUardy.Bell, 
I  Blason's  B]ep.  243.  (This  case,  however,  is  now  pending  in 
the  Supreme  Court  of  the  United  States,  on  a  writ  or  error.)] 
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PART    * 

•  IV.  Malice. 


Legal  import  M  ALICE,  in  legal  and  technical  language,  is  of  two  kinds: 
oftb«term*  in  numerous  instances  it  means  simply  the  evil  inclina- 
tion and  disposition  of  one  who  wilfully  does  that  which 
the  law  prohibits,  without  any  legal  excuse  (A).  In  this 
sense  malice  has  ^en  said  to  be  un  disposition  a  fain  m 
mal  chose  (t). 

In  the  same  sense,  one  who  being  arraigned  of  felooy 
refuses  to  plead,  is  said  to  stand  mute  qf  malice  {ky  Again, 
the  statute  "  De  malefactoribus  in  pards  (/)",  reciting  that 
trespassers  did  frequently  refuse  to  yield  themselves  to  jus- 
tice, adds  '^  imo  malitiam  suam prosequendo  fy  cofUinuandOj" 
did  flee  or  stand  on  their  defence. 

So  where  a  clerk  in  orders  entered  into  warranty  for  hire, 
and  refused  to  take  his  trial  before  lay  judges  jwopterpriw- 
legium  clericale,  then,  according  to  Fleta,  the  warranty  will 
avail  nothing,  and  clericus  gaold  pro  "  malitia^  commktehar  fy 
redimatur  (m). 

So  where  one  as  a  hired  champion  entered  fraudulently 
into  warranty,  he  was  said  to  do  so  maliiiose  &-perfraMdm 
Sr  mercedem  («). 
♦  903  *  In  such  cases  the  term  "  malicious'^  imports  nothing 
Malice  in  law.  morc  than  the  wicked  and  perverse  disposition  of  the  perty 
who  commits  the  act,  and  the  precise  and  particular  inten- 
tion with  which  he  did  the  act,  whether  he  was  moved 
"  ira  vel  odio  vel  causa  lucri"  is  immaterial,  he  acts  m- 
lidously  in  wilfully  transgressing  the  law. 

The  application  of  the  term  "  malicious"  is  strongly  il- 
lustrated in  the  case  of  homicide,  where  the  «w/w  awtwiw, 
which  brings  the  oifence  within  the  legal  denomination  of 
wilful  murder,  is  frequently  to  be  collected  bv  the  Court, 
as  a  matter  of  law,  from  the  circumstances  of  the  case,  and 
is  not  an  inference  of  fiaict  to  b^  drawn  by  a  Jury,Mi^P^*^ 
necessarily  be  whenever  malice  consists  in  the  Jpeci/ic  laf^*** 
tion  actually  existing  in  the  mind  of  the  agent,  at  the  tune 
of  the  act.     *«  Most,  if  not  all  the  cases  of  implied  malice, 

(h)  See  Johnson  v.  Sutton,  1  T.  R.  493.    Cro.  Car.  271. 

(i)  9  RolL  R.  461.    Fost.  256. 

CA;;  4  &  5  P.  &  M.  c.  4. 

(I)  21  Eaw.  I.  Stat.  a. 

(m)  Fleta,  Ub.  1,  c.  38,  s!  8,  9.  Fost.  256.  The  word  maUce  w 
used  in  the  same  general  sense  by  the  best  Roman  authors,  and  ^ 
the  civil  law.  Fost.  257. 

(n)  Bracton  de  Corona,  c.  32.  s.  7. 
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says  Sir  Michael  Foster,  '^  will,  if  carefully  adverted  to,  be  pakt 

found  to  turn  upon  this  single  point,  that  tne  feet  hath  been  iv. 
attended  with  such  circumstances  as  plainly  carry,  in  them 


the  indications  of  a  heart  regardless  of  social  duty,  and  Maike  in  Uw. 
fiitally  bent  upon  mischief  (o).^'  Malice  of  this  description, 
is  sometimes  termed  malice  in  law^  or  implied  or  constructive 
malice ;  it  is  nothing  more  than  the  evil  disposition,  which 
is  a  necessary  inference  from  the  wilful  doing  of  an  inju- 
rious act  without  lawful  excuse  (0).  Here  malice  does  not 
depend  on  the  actual  intention  of  the  prisoner ;  he  may  be 
guilty  of  malice  prepense  in  legal  *  consideration,  al-  *  904 
though  he  entertamed  no  malice  whatsoever  against  the 
deceased  (9). 

•  • 

(0)  Fost  257 ;  but  even  in  the  case  of  homicide,  malice  is  fre- 
quently a  question  of  fact,  depeiidiug  on  the  actual  intention  of  the 
prisoner,  and  the  real  state  or  his  mind.     Vide  infroy  tit.  Murder. 

(p)  Malice  implied  in  case  of  murder,  is  where  the  act  is  attended 
witn  such  circumstances  as  can  admit  of  no  excuse. 

Per  Parker,  C.  J.  10  Mod.  214,  5.  So  an  appeal  brought  per 
mdiUiam^  was  one  which  was  wholly  groundless.  Per  Ld.  CoKe, 
^  lust.  281. 

(q)  See  Foster,  256, 7.  In  cases  of  appeals  of  death,  it  seems 
formerly  to  have  been  held  to  be  unnecessary  to  use  the  term  malice 
as  descriptive  of  the  ofifence  ;  it  was  sufficient  to  aver  that  the  fact 
was  done  nequiter  tf  in/elonia. 

*  A  party  may  be  subject  even  to  an  indictment  for  a  breach  of  the 
law,  although  he  erred  not  intentionally,  but  ignorantly.  See  R. 
V.  PuatoAy  30  Howell's  St.  Tr.,  and  Lord  Elienborough's  observa- 
tions there. 

Thus  magistrates  are  liable  to  an  indictment  for  refusing  to  li- 
cense a  puolic-bouse,  although  they  were  acting  under  the  advice 
of  able  counsel.  R,  v.  Duke  ofNorfoUCy  as  cited  by  Lord  EUenbo- 
rough  in  iL  V.  Picton,  30  Howell's  St.  Tr.  489.  Where  his  Lordship 
observed,  that,  *'  To  assert  that  no  man  is  to  be  considered  as  cri- 
minal because  he  has  not  acted  intentionally,  but  ignorantly,  would 
be  leaving  it  to  every  man  to  say,  I  wiU  not  inform  myself,  and  in 
consequence  of  such  negligence  I  shall  not  be  deemed  criminal. 
The  subject  was  vei^  much  considered  when  I  was  at  the  bar,  in 
the  case  of  some  magistrates  of  Cumberland,  and  where  it  was  held 
that  they  were  not  entitled  to  an  acquittal,  although  their  mistaJce 
orupnated  in  the  best  advice."  Aiftl  see  jR.  v.  Sainsbury,  4  T.  R. 
451.  In  the  same  case  (R,  v.  Picton,  30  Howell's  St.  Tr.  489,)  Lord 
Ellenborough  also  observed,  "  If  the  act  be  unlawful,  it  is  a  suffi- 
cient ground  of  conviction,  although  the  party  may  have  tlioueht 
that  he  had  reasonable  and  probable  ground  for  committing  it ;  be- 
ing unlawful,  he  is  chargeable  for  it  by  indictment.  Malice  is  the 
essence  of  an  action  for  a  malicious  prosecution ;  here  it  is  an  in- 
ference of  law  from  the  facts." 

If  a  judge  in  the  ordinary  exercise  of  his  jurisdiction  commit  an 
error  he  cannot  be  prosecuted ;  but  if  he  commit  an  error  in  acting 
beyond  his  jurisdiction  he  is  not  protected.  Per  Lord  Ellenborough, 
IM.  And 
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fMBT  In  QOioerotta  instances  it  is  unnecessary  to  use  any  aB&» 

iv*  gation  of  malice  in  the  description  of  tne  offence,  and  in 
^,...,.._  others,  where  the  averment  of  malice  is  usual,  or  even  ne- 
MaiiMiaiaw.  cessary,  it  is  not  essential  to  give  evidence  to  prove  the 
averment,  unless  it  consist  in  the  existence  of  acMne  precise 
and  particular  intention  in  the  mind  of  the  agent ;  or  in 
other  words,  where  malice  consists  in  a  principfe  of  male- 
volence to  particulars  {r\,  for  otherwise  it  is  a  mere  infisr- 
ence  of  law  ;  and  even  wnere  special  and  particular  malice 
is  essential,  the  iact  itself  is  usually  presumptive  evidence  to 
[Mt>ve  it. 
Malice  in  fact.  In  the  ucxt  place,  the  term  malice  is  frequently  used  to 
signify  the  actual  state  or  disposition  of  the  mind  of  the 
agent,  wi^  which  he  did  a  particular  act,  as  that  iie  did  it 
with  a  view  to  prejudice  a  particular  individual,  either 
generally  or  in  some  specific  manner.  In  this  sense  it  is 
usually  termed  actual^  express^  or  positive  malice,  and  per- 
haps it  may  not  improperly  be  termed  malice  in^^ict,  m  con- 
tradistinction to  malice  in  law,  where  it  is  a  mere  inference 
of  law ;  for  it  is  obvious  that  wherever  malice  depends 
.upon  an  actual  state  and  disposition  of  mind,  its  existence 
is  a  question  of  pure  fact,  although  undoubtedly  in  ascer- 
taining that  existence  certain  presumptions  in  fact  which 
are  recognized  by  the  law,  are  to  be  regarded  by  Juries. 
This  kind  of  malice  seems  usually  to  resolve  itself  into  a 
q|uestion  of  intention^  a  subject  upon  which  some  observa- 
tions have  already  been  hazarded  {s). 

A  malicious  intention  in  iact  is  a  matter  of  inference 
*  905  *  from  all  the  circumstances  of  the  particular  case,  but 
nevertheless,  the  terms,  malice  and  malicious,  being  techni- 
cal terms  of  law,  involve,  as  indeed  all  other  technical  ex- 
pressions do,  the  application  of  legal  judgment  and  ccm- 
sideration  to  the  facts  as  found  by  a  Jury. 
Presumptions       The  prcsumptions  of  law  as  to  malice,  in  the  evidence 
as  to  roaijce.    ^f  malice  in  particular  instances,  depend  upon  considera- 
tions of  policy  and  convenience,  which  greatly  affect  the 
nature  of  the  proof,  and  the  efiect  of  malice  when  proved. 
In  some  instances  the  very  existence  of  malice  is  wholly 

And  one  who  io  the  exercise  of  a  public  fanctton,  (as  a  trustee 
under  a  turnpike  act,)  without  emoluinent,  and  which  he  is  com- 
pellable to  execute,  acts  without  malice,  according  to  the  best  of 
his  skill  and  diligence,  is  not  liable  in  respect  of  consequential 
damage  arising  uom  his  act.  Suiton  v.  Clarke^  6  Taunt  29 ;  see 
also  R.  V.  Sainsbwry^  4  T.  R.  794 ;  but  see  BobeHs  v.  Read^  16  East, 
215. 

(r)  FoBt.  256. 

(n)  Supra,  tit.  InUntion. 
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immaterial ;  in  other  words,  the  law  will  decide  coneloBive-       part 
ly  in  favour  of  a  defendant,  notwithstanding  his  malice  or         iv. 
its  injurious  consequences  to  the  plaintiff.     As,  where  an  .  . 

action  is  brought  for  a  libel,  or  words  published  or  spoken  Presuniptions 
by  a  Judge,  juror  or  witness,  in  the  ordinary  course  of  a  *■  **  ™*J>«* 
judicial  proceeding  {s).  In  others,  the  law  will  not  exclude 
evidence  of  malice,  but  will  presume  against  its  existence, 
until  it  has  been  established  by  positive  proof,  as  in  cases 
of  libel  or  slander,  where  the  occasion  supports  such  a  pre- 
sumption {t'j ;  or  where  the  action  is  expressly  founded 
upon  a  malicious  proceeding,  such  as  a  malicious  prosecu- 
tion by  a  private  person,  or  a  malicious  conviction  b^  a 
magistrate  (u).  In  such  and  similar  instances,  malice, 
being  the  gist  of  the  action,  must  be  established  by  posi- 
tive proof,  independently  of  the  act  itself  (x). 

In  other  cases  again,  where  the  act  of  the  defendant  is 
unsupported  by  an^  presumption  of  law,  supplied  in  his 
favour  by  the  occasion  and  circumstances  of  the  act,  which 
is  in  itself  plainly  hurtful  and  injurious  to  another,  the  very 
act  itself  supplies  evidence  of  malice,  *  and  the  onus  of  ex-  *  906 
culpation  is  thrown  upon  the  defendant. 

Where  a  defendant  is  proved  to  have  done  that,  the  ma- 
licious doing  of  which  is  prohibited  by  the  law,  malice  is  a 
jpriana  facie  inference  from  the  very  act,  for  he  must  be  pre- 
sumed to  have  intended  -  to  do  that  which  he  did,  and  an 
intentional  violation  of  the  law  is  a  malicious  violation  of 
it  (y).  The  proof  of  facts  in  justification,  excuse,  or  alle- 
viation, must  be,  in  such  cases,  incumbent  on  the  defen- 
dant. And  where. the  offence  consists  not  merely  in  the 
doing  a  particular  act,  but  in  the  doing  it  maliciously,  and 
with  intent  to  effect  a  specified  criminal  object^  evidence  that 
the  defendant  intended  to  effect  that  purpose  {z)  is  in  like 
xoNiiiet  prima  fade  evidence  of  malice. 

It  seems  Xo  be  a  general  rule,  that  a  gross,  unfeeling, 
and  vicious  disregard  of  consequences,  however  pernicious 
they  may  be  to  society,  or  however  fatal  to  the  individual 
in  particular,  is  equivalent  to  express  malice,  or  perhaps, 

(s)  Supra,  tit.  Libel. 

^  (t)  See  the  different  instances,  supra^  862,  3,  &c. 

(u)  Supra,  799.  807-8.    Burleif  v.  Bethune,  infra.  914. 

(x)  See  tit.  Malicious  ^hroseaUion, 

fy)  if  one  doth  a  grevious  mischief  voluntarily,  the  law  will 
imphf  malice,  Kel.  126.  Holt,  484.  Cro.  Car.  131 .  W.  Jones,  196. 
1  Hale,  454.  Palm.  585w  Fost.  255.  And  see  Farringhn^a  case, 
supra,  68. 

(z)  Supra,  tit.  Intcntioji. 
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PART       to  speak  more  conectly,  is  stroog,  if  not  concliuiye,  evi- 
!▼•         dence  of  a  specific  intention  to  injure  (aV 

of  law,  ii 


Such  seem  to  be  presumptions  of  law,  in  which  the 
PMMinptioot    Courts  in  some  instances  draw  the  inference;  and  upon 
as  to  malic*,    which  Juries  ought  to  act,  under  the  direction  of  the  Court, 
in  others. 

Where  any  doubt  arises  whether  the  party  acted  mali- 
ciously, or  with  such  a  fair  and  bona  fide  intention  as  would 
in  law  protect  him,  or  whether  the  particular  injury  result* 
ed  from  mere  accident,  it  seems  to  be  a  pure  question  of 
fact  for'  the  consideration  of  the  Jury,  who  are  to  decide 
whether  the  act  was  intentional^  and  if  so,  by  what  motive 
the  agent  was  really  actuated. 

*  ^07  *  Malicious  Prosecution. 

nroo?*^*"**^  The  proofe  in  an  action  for  a  malicious  prosecutioQ  are, 
1st,  Of  the  prosecution;  2ndly,  Of  the  deiendanf  s  maUce, 
and  the  want  of  probable  cause ;  Sdly,  Of  the  plaintiffs 
damage. 
Si^oob/S:  \^^\^  prosecution  by  the  defendant  (1),  from  which  die 
fi«6odaDt.  plaintiff  has  been  discharged.  If  the  prosecution  was  in  the 
King's  Bench,  atxhe  assizes,  or  quarter  sessions,  the  fiictof 

Erosecution  and  acquittal  must  be  proved  in  the  usual  way, 
y  the  production  of  the  record,  or  proof  of  an  examined 
copy  ot  it  {by  It  is  no  objection  to  this* proof,  that  no  or- 
der of  Court,  or  fiat  of  the  attomey*general,  allowing  a 
copy  of  it  to  the  party  acquitted  in  a  case  of  felony,  is  prov- 
ed (c).  It  must  appear  that  the  plaintiff  was  acquitted  o£ 
the  charge  (d) ;  it  is  not  sufiicient  to  prove  that  the  pro- 
ceeding was  stayed  by  the  noUe  prosequi  of  the  attomey- 

(a)  Fide  infinSj  tit.  Murder, 

(b)  Suproy  VoL  I.  See  ClayUm  v.  JVkiswi,  B.  N.  P.  13.  KM  t. 
Frtnckj  i  Esp.  C.  81.    Mnrison  ▼.  Kelly,  1  Bl.  R.  385.    Post  919. 

(c)  Leggatt  T.  nUerveyy  14  East,  302.  Jordan  t.  Let0U,3  Str. 
1122.  And  Ford's  MS.  [See  The  People  y.  Prnflxm^  2  Caines^ 
Rep.  202.    Mime  ▼.  Btirf,  2  Rep.  Con.  Ct.  308.     Td^fior  r.  Cooper, 

ibid.  208.] 

(d)  Hunter  v.  French,  WUles,  517. 


(1)  [A  memorial  presented  to  a  grand  jiny  (bot  not  acted  apon 
by  them)  complaiDiDg  of  the  conduct  of  a  pnbDc  officer,  wiU  not 
support  an  action  for  a  malicious  prosecution.  O^DriacoU  v.  J^Bvr- 
ney,  2  Nott  &  M^ord,  54.] 
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general  (e),  otherwise  if  he  had  pleaded  not  guilty,  and  the       pa&t 
attorney-general  had  confessed  it  (/) ;  and  it  is  sufficient         it. 
that  the  party  was  acquitted  upon  a  defect  in  the  indict-  .     . 

ment  (g)  (2)*  Proof  of  a  pid* 

Some  proof  ought  to  be  given  of  the  identity  of  the  S^JJJ^^^^^^  **** 
plaintiff  with  the  party  prosecuted.  In  order  to  prove  that 
the  defendant  was  the  prosecutor,  it  may  be  *  desirable  to  *  908 
be  prepared  with  the  original  bill  of  indictment,  for  al- 
though the  names  of  the  witnesses  on  the  back  of  the  bill 
are  no  part  of  the  record,  it  is  evidence  that  they  were 
sworn  to  the  bill  (A) ;  but  it  may  be  proved  that  the  de- 
fendant was  a  witness,,  without  producing  the  bill(t);  and 
th6  indorsement  of  the  party's  name  as  a  witness  on  the 
bill  is  no  evidence  that  he  was  the  prosecutor  (A;).  Where 
however  the  defendant  merely  acted  as  a  magistrate,  the 
mere  proof  of  his  name  on  the  back  of  the  indictment  as 
prosecutor  will  not  render  him  liable  (Z).  The  proper  evi- 
dence to  establish  this  fact  is,  that  the  defendant  employed 
an  attorney  or  agent  to  conduct  the  prosecution ;  that  he 
gave  instructions  concerning  it ;  paid  the  expenses ;  pro- 
cured the  attendance  of  witnesses,  or  was  otherwise  active 
in  forwarding  the  prosecution  (1).  It  has  been  said,  that  a 
grand  juror  may  be  called  to  prove  that  the  defendant 

(e)  Goddard  v.  Smith,  6  Mod.  262,  [Smith  v.  Shackdford,  1  Nott 
&  M'Cord,  36.]  for  notwithstanding  the  nolU  prosequi,  fresh  process 
may  be  sued  out  upon  the  indictment.  Ibia.  per  Ld.  Holt ;  but  it 
was  said  that  there  had  been  no  instance  of  any  further  proceeding 
after  a  noUe  prosequi.    Ibid. 

CO  Ibid. 

(g)  Wicks  v,Fenthamy  4  T.R.2i7. 

(h)  Per  Holt,  C.  J.  in  Johnso^i  ^  ux.  v.  Browning,  6  Mod.  216. 

(i)  Ibid,  per  Ld.  Holt. 

(k)  1  Vent.  47*.  B.  N.  P.  14.  See  also,  R.  v.  CommereU  if  al. 
4  M.  &  S.  203. 

(I)  CMington  v.  Pitjield,  1  Vent.  47. 


(2)  [Where  a  declaration  alleges  that  the  party  was  acquitted, 
proof  that  the  grand  jury  had  rejected  the  bill  is  not  sufficient  evi« 
dence  to  support  the  action  for  malicious  prosecution.  Thomas  v. 
De  Qraffenried,  2  Nott  &  M*Cord,  143.  If  the  plaintiff  have  been 
regularly  discharged  by  order  of  court,  afler  the  bill  is  thus  reject- 
ed,  it  may,  perhaps,  be  sufficient.  Ibid. 

(1)  [Graitd  jurors  are  not  liable  to  an  action  for  malicious  prose- 
cution for  information  given  by  tbem  to  their  fellows,  upon  which 
a  presentment  is  founded.    Black  v.  Sugg,  Hardin,  556.] 
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fAMT       was  the  prosecutor  (in) ;  this  howerer*  appears  to  be  doabl- 
w.         fill  (2^. 

Where  the  substance  only  of  the  charge  contained  in  the 


Proof  of  a  pro-  judgment,  or  information  before  a  magistrate  is  alleged,  it 
ncutkinby«be  geems  that  a  variance  will  not  be  material,  mless  the 
^  '       charge  itself  be  different. 

Where  the  declaration  professed  to  set  out  the  substance 
*909  of  the  indictment,  and  in  specifying  the  goods,  *  and  tkdr 
value,  used  the  words  wdaris  for  wdeniut^  it  was  held,  that 
the  variance  was  not  material  (n). 
Variance.  Where  the  declaration  alleged  that  the  defendant  charg- 

ed the  plaintiff  before  the  magistrate  with  assaulting  aM 
beating  him,  and  the  charge  in  fact  was  for  assaulting  aAd 
striking,  the  court  held,  that  as  the  declaration  did  not 
profess  to  describe  the  warrant,  and  had  stated  the  charge 
correctly  in  substance,  the  variance  was  not  material  (o). 

So  where  the  declaration  for  a  malicious  arrest  slated  the 
warrant  to  be  to  arrest  the  plaintiff  for  an  assault  whh  in- 
tent to  rob  A.  (the  informant),  and  the  words  of  the  war- 
rant were  "  with  intent  to  rob,  as  he  verily  believes^  {p). 

Where  the  declaration  alleged  that  the  def^idant  charg- 
ed the  plaintiff  with  felony  before  a  magistrate,  it  was  held 
that  the  averment  was  supported  by  proof  of  a  charge  made, 
stating  the  suqndan  of  the  defendant  (9). 

Evidence  that  the  defendant,  upon  his  application  to  a 
magistrate,  stated  facts  which  showed  the  plaintiff  to  have 
been  guilty  of  nothing  more  than  a  tortious  conversion  of 
the  defendant's  goods,  upon  which  the  magistrate  issued  a 
warrant  to  apprehend  the  plaintiff  on  suspicion  of  felony, 

(m)  Sykts  v.  Dunbar,  Selw.  N.  P.  This  evidence  is  said  to  have 
been  admitted  by  Ld.  Kenyon,  on  the  ground  that  this  was  a  quea- 
tioD  of  fact,  the  disclosure  of  which  did  not  involve  a  breach  ot  the 
grand  juryman^s  oath ;  but  yet  it  seems,  that  ekher  tbe  vritness 
must  disclose  the  whole  that  passed,  or  the  defendant  Woald  be 
precluded  from  ascertaining,  apon  cross-examination,  the  greuadif 
from  which  the  witness  drew  his  general  inference  that  the  defen- 
dant was  the  prosecutor. 

fn)  J6kn$&n  if  iix.  v.  Browning,  6  Mod.  SI6 ;  but  it  was  said,  that 
it  would  have  been  otherwise  had  the  indictment  been  set  out  in 
Jute  verba.    Ibid.     Fide  supra, 

(0)  Byne  v.  M<me,  5  Taunt.  187.    [1  Marsh.  J9.  S.  C] 

(p)  But  note,  that  Holt,  C.  J.  said  he  would  save  the  poini ;  a 
juror  was  afterwards  withdrawn. 

(q)  Davis  v.  Mak,  1  Starkie's  C.  377.  Cor.  Eilenborougfa,  C,  J. 
ana  afterwards  by  the  court  of  K.  B.    Bayley,  J.  dissent 

(2)  [See  Supra,  400,  Sc  note  (1).] 
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will  not  support  an  avenaent  that  the  defendant  imposed       paa? 
the  charge  of  felony  upon  him  (r).  i?« 

If  the  plaintiff  in  his  declaration  set  forth  the  indictment, r^—- 

which  contains  several  charges,  it  is  sufficient  ^  to  prove  «  910 
that  some  pf  them  were  maliciously  preferred,  although 
theie  were  good  grounds  for  the  rest  (<). 

If  the  declaration  allege  an  acquittal  in  bank,  it  is  not 
proved  by  evidence  of  an  acquittal  of  JVm  Pnt»  (<). 

But  if  the  day  of  acquittal  be  not  averred  by  wa^  of  de- 
scription of  the  record,  a  variance  from  the  day  of  acquit- 
tal alleged  will  not  be  material.  The  declaration  averred 
that  afterwards,  to  wit,  on  the  morrow  of  the  Holy  Trini- 
ty, &c.  the  plaintiff  was  in  due  manner,  and  by  due  course 
of  law  aicquitted.  By  the  record  of  JVm  Pritu  it  api)ear- 
ed  that  the  acquittal  took  place  on  Tuesday  next  after  the 
end  of  Easter  term,  and  the  proof  was  held  to  be  suffi- 
cient (tt). 

(r)  LeM  V.  Webb,  3  £sp.  C.  165.  Fide  etiam,  WcMers  v.  Mvrt, 
1  Chitt.  Rep.  507 ;  Post,  tit.  Variance ;  PhiUips  v.  Shawi^  B.  &  A. 
964 ;. Post,  tit.  Variance.  Where  the  declaration  alleged  an  infor- 
mation before  a  magistrate,  evidence  was  offered  of  an  admission 
by  the  defendant  that  he  bad  laid  an  information  before  the  aiagis- 
trate,  and  it  appeared  from  the  testimony  of  the  magistr&t^'8  clerk, 
that  the  practice  was  to  take  such  information  in  writing.  Bayley, 
J.  rejected  the  admission,  and  nonsuited  the  plaintiflf  Smiik  v. 
Walker,  York  Sum.  Ass.  1821. 

(s)  Reed  v.  Taylar,  4  Taunt.  616. 

(t)  Woodfinrd  v.  w3«A2ey,  U  East,  503.  The  declaration  alleged* 
that  the  plaintiff  on  Wednesday  next,  after  15  days  af,  &c.  in  the 
court  of  our  sud  Lord  the  King,  before  the  Kine  himself  at  West- 
minster, before  the  Lord  Chief  Justice,  assigned  to  hold  pleas  be- 
fore the  King  himself,  &c.  W.  &  J.  beinff  associated  with  him,  &c. 
was  in  due  manner,  and  by  due  course  of  law,  by  a  jury  of  the  said 
count]^  of  Middlesex,  acquitted.  In  order  to  prove  this,  a  copy  of 
the  original  roll  was  given  in  evidence,  which  stated  the  finding  of 
the  bill  of  indictment  in  the  K.  B.,  the  process  issued  to  bring  the 
party  into  court,  the  issue  joined,  the  venire  facitujuraiores  return- 
able in  Hilary  term,  the  distringas  returnable  in  Kaster  term,  the 
JWn  Prius  record  on  the  return  of  the  distringas,  setting  out  the 
postea  (containing  the  trial,  and  verdict  and  acquittal,)  and  lastly 
the  judgment  of  tne  court  in  bank. 

(u)  PwreeU  v.  Mcumamara,  9  East,  157,  overruling  the  case  of 
Pope  V.  Foster,  4  T.  R.  590.  And  see  JR.  v.  Hudis,  1  Starkie's  C. 
521 ;  where  on  an  indictment  for  perjury,  alleged  to  have  been  com- 
mitted in  the  defendant's  answer  to  a  bill  of  discovery  filed  in  the 
Exchequer,  it  was  alleged  that  the  bill  was  filed  on  a  day  i  pecified, 
and  it  was  held  to  be  no  variance,  although  the  bill  was  in  titled  of 
a  preceding  term.  And  see  R,  v.  Payne,  Uor.  Ld.  Kenyon,  Westm. 
after  Mich.  29  Geo.  III.,  where  a  similar  variance  was  held  to  be 
immateriaL  It  is  otherwise  where  the  day  is  stated  as  descriptive 
of  the  record,  or  where  it  is  made  material  by  the  averment  of  proiU 
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rART  If  the  proceeding  wfts  by  preferriDg  a  charge  before  a 

IT.  magistrate,  the  magistrate  or  his  clerk  should  be  served 

with  a  snbp(B7ta  duces  iecum^  to  produce  the  proceedings.    If 


Maiiciotn        the  infonnat^on  was  laid  by  the  defendant,  his  taking  the 

charge  before    oath,  and  hand-writing,  should  be  proved,  as  also  tte  i»- 

^''  *  '    suing  the  warrant  to  the  constable,  &c.  the  warrant  must 

also  be  produced  and  proved,  and  evidence  must  be  gn&i 

*  911  of  the  apprehension  and  *  detention  of  the  {daintff  under 

the  warrant,  and    his  ultimate  discharge  must  also  be 

shown  (1). 

Where  evidence  was  given  of  the  loss  of  the  warrant, 
parol  evidence  of  its  contents  was  admitted  without  proof 
of  the  information  (a?). 
Proof  of  ma-]       2dly,  Molke  and  the  want  of  probable  cause. — ^If  a  party 
hce,  &c.  prosecute  another  on  a*criminal  charge,  it  is  a  rale  of  law, 

which  seems  to  be  founded  upon  principles  of  policy  and 
convenience,  that  the  prosecutor  shall  be  protected  in  so 
doing,  however  malicious  his  private  motives  may  have 
been,  provided  he  had  probable  cause  {y)  for  preferring  the 
charge  (^). 

This  protection  appears  to  be  not  only  one  of  conveni- 
ence, but  of  justice,  or  even  of  necessity,  when  it  is  con- 
sidered how  often  it  happens  that  the  facts  upon  which  a 
'  prosecution  is  properly  founded  are  confined  to  the  know* 

paM  per  rteerdum.  See  9  East,  160.  And  (Sreen  ▼.  Renneti,  1 T. 
,  K.  6&5,  where  in  an  action  against  an  attorney  for  negligence  in 
not  prosecuting  a  debtor  of  the  plaintiff  to  judgment,  the  declara- 
tion misdtscribed  the  return  of  the  writ  on  which  the  debtor  had 
been  arrested.  See  JR.  ▼.  Lookup,  cited  1  T.  R.  910.  IL  f.  JF^- 
pett,  ibid.  235.    PhtUips  v.  Shaw,  4  B.  &  A.  435. 

[x)  Mwsam  v.  Carr,  2  Starkie's  C.  70.  Cor.  Wood,  B.  Note, 
it  did  not  appear  that  any  information  had  been  taken,  and  yet  it 
aeems  tliat  it  is  to  be  presumed  in  a  case  of  felony  that  one  has  been 
taken. 

(y)  1  T.  R.  520.  1  Salk.  14,  15.  21 ;  5  Mod.  394.  405.  1  Vent. 
86.    Carth.415.    12  Mod.  208.    Holt,  8. 

(1)  [The  original  warrant  issued  by  a  justice  on  a  charge  of  felo- 
ny, with  the  acquitUl  of  the  person  charged,  indorsed  uid  signed 
by  the  justices  who  sat  at  the  trial,  is  evidence  of  the  acquittal. 
JDougherly  v.  Dorsey,  4  Bibb,  207.] 

(2)  [That  malice  and  want  of  probable  cause  must  both  be  esta- 
blished against  the  defendant,  in  order  to  support  an  action  for  a 
malicious  criminal  prosecution  or  a  rezatious  civil  suit,  see  Z^fon  v. 
Ihx,  2  Browne^s  Rep.  Appx.  69.  Jlfuitfu  v.  DupofU  i  aL  ibid.  4St, 
Kelton  V.  Beviiu,  Cooke's  Kep.  90.    Marakall  v.  UuHord,  Gthmer,9. 

•  BtU  V.  Oraham,  1  Nott  &  M'Cord,  278.  White  v.  IXngie^,  4  Mass. 
Rep  433.  Lindsay  v.  Lamed,  17  ib.  190.  Vandusur  v.  lAndermanu 
10  Johns.  106.    Yelv.  105.  a.*  note  (2).] 
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4edge  of  the  prosecutor  alone ;  and  if  this  proof  were  not       part 
to  be  required  on  the  part  of  the  plaintiff,  every  prosecutor         vr. 
would  in  such  a  case  oe  left  exposed  to  an  action,  against  ...........^ 

which  he  might  have  no  ^defence  {z) ;  if  malice  were  to  «  gy2 
be  inferred  from  the  apparent  want  of  probable  cause. 

Whether  the  circumstances  of  a  particular  case  afforded  Malice  and  the 
to  the  accuser  a  probable  cause  for  making  the  accusation,  bJe^cauJe"*'**' 
is  a  question  of  /aw,  which  arises  upon  tli^  &cts  establish- 
ed in  evidence  (a). 

Where  upon  an  indictment  for  a  malicious  prosecution 
for  perjury,  it  appeared  that  part  of  the  affidavit  on  whicli 
perjury  had  been  assigned  was  falsely  sworn,  but  that  there 
was  no  probable  cause  for  some  assignments  of  perjury,  on 

fz)  See  Ld.  Kenyon's  observations  in  Sukea  v.  Dutibar^  1  Camp. 
fi&Stf  in  note ;  and  in  Smiih  v.  Maedonaldy  3  Esp.  C.  7.  These  rea- 
sons do  not,  as  has  been  seen«  apply  to  a  case  where  a  party  makes 
an  extra-judicial  charge  against  another. 

(a)  See  CandeU  y.  Landan,  cited  1  T.  R.  SSO,  per  Buller,  J.  In 
Johnstone  v.  Sutton,  1  T.  R.  543,  it  is  said,  that  the  question  of  pro- 
bable cause  is  a  mixed  question  of  law  and  fact ;  whether  the  cir- 
cumstances alleged  to  snow  it  probable  or  not  probable  existed,  is 
a  matter  of  fact ;  but  whether,  supposing  them  to  be  true,  they 
amount  to  a  probable  cause,  is  a  question  of  law  (1),  and  that  upon 
this  distinction,  the  case  of  Reynolds  v.  Kennedy,  1  Wils.  232,  was 
decided.  See  also  B.  N.  P.  14,  which  cites  Golding  v.  Cfwde,  Mich. 
25,  G.  2,  [Sayer,  1.  S.  C]  where  a  verdict  for  the  plaintiff  was  set 
aside,  not  as  a  verdict  against  evidence,  but  as  a  verdict  against 
law,  the  judge  havinc  reported  that  there  was  probable  cause.  See 
also  the  judgments  of  Ld.  Mansfield  and  of  La.  Loughborough,  in 
Johnstone  v.  Suitonj  1  T.  R.  544 ;  2  T.  R.  231. 

So  where  probable  cause  operates  as  a  defence  in  an  action  of 
trespass,  if  the  facts  be  pleaded,  the  court  can  decide  whether  or 
no  there  Was  a  probable  cause  sufficient  to  justify  the  defendant. 
The  rule  is  one  of  le^al  poUcy,  which  protects  a  party  to  a  certain 
extent,  notwithstanding  his  malicious  intention  '^  for  although  he 
may  intend  ill,  yet  still  good  may  arise  by  encouraging  the  prose- 
cution of  offenders)  the  application  of  the  rule  must  evraently  be  a 
question  of  law,  for  a  Jury  cannot  say  how  far  a  mere  rule  of  law  is 
to  operate.  See  tit.  Law  if  Fact,  Part  III.  425. 8t  seq,  HiU  v.  Yates, 
2  Moore,  80.  Brooks  v.  Warmck,  2  Starkie's  C.  389.  Isaaes  v. 
Brand,  ib.  167.    Supra,  820. 


(1)  [Leggett  V.  Blount,  2  Taylor,  123.  Ulmer  v.  Leland,  1  Green- 
leaf,  134.    Munns  v.  Dupont  ly  aZ.  2  Browne's  Rep.  Appx.  42.  Aec. 

In  Crahtree  v.  Horton,  4  Munf.  59,  it  was  held  that  the  court  ought 
not  to  instruct  the  jury  that  probable  cause  is  proved,  but  should 
leave  the  weight  of  the  testimony  to  the  jury,  unless  the  facts  are 
agreed  by  the  pleadings,  or  submitted  to  the  court  by  the  parties, 
^e  also  Maddox  v.  Jackson,  4  Munf.  462. 

The  court  of  Tennessee,  in  the  case  of  JTefton  v.  Bevins,  Cooke's 
Rep.  90,  were  divided  in  opinion,  on  the  question  whether  probable 
cause  b^  a  point  for  the  decision  of  the  jury  or  the  court.] 
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f^jjMT      some  ^the  ImiiBactaoos  contaioed  in  tbe  aflMavit,  it  waf 
IF*         beM  Ihal  the  action  was  maiDtaiDable  (&),  for  th^re  bei^g 
BO  piobaUe  cauie  for  *  some  of  tbe  charges  in  tbe 


*  913  Bient,  it  was  preferred  without  probable  cause  (c). 

llaUcc  mnd  tiie      The  fiftct  of  wuJict  which  is  a  question  for  the  jury  {d),  is 

h\^^  ^11^^  Mually  inferred  fron  the  want  of  any  probable  excuse  for 

Ibe  fwoseoution  (e).     No  evidence  of  malice  can  be  moie 

cogent  than  the  proof  that  tbe  defendant  Jauw  that  the 

plaintiff  was  innocent. 

It  is  invariably  necessary  in  an  action  of  this  nature  to 
give  some  positive  evidence,  arising  out  of  the  circumstan- 
ces of  the  prosecution,  to  show  that  it  was  groundless ;  k 
is  insufficient  to  prove '  a  mere  acquittal,  or  even  to  prove 
any  neglect  or  cnnission  on  the  part  of  the  defendant  lo 
make  food  his  charge,  for,  as  was  observed  in  tbe  case  of 
PwrceU  v.  Mtumamara  (/),  tbe  prosecution  may  have  been 
commenced,  and  abandoned  from  tbe  purest  and  moat 
laudable  motives  ( 1 ). 

Thus  it  is  not  enough  to  show,  thsX  on  an  indictment  of 
the  plaintiff  by  the  defendant  for  perjury,  the  former  was 
acquitted  upon  the  trial,  on  feilure  of  the  prosecutor's  ap- 

(b)  Reed  v.  T\tylorj  4  Tauot  616. 

(e)  Per  Gibbe,  C.  J.    Reed  v.  Taylor,  4  Taunt.  61& 

(d)  See  Johnstone  v.  SuUnny  1  T.R.543.  [Bay  v.  Jjaw,  1  Peters' 
Rep.  210.  .Munittv. />«|Mm/-^ai.  2  Browne's  Rep.  Appai.  43.  Som- 
ner  v.  fTUty  4  Serg.  &  Rawle,  19.] 

fe)  hidedon  y.  ^erry,  1  Camp.  203.  n.  Sav&U  t.  IM^ffs,  1  Sttt. 
14 ;  1  Ld.  Ray.  374.     [Kerr  v.  Workman,  Addison's  Rep.  27aj 

(f)  PurceU  T.  Macnamara,  9  East,  361 ;  &&ef  t.  Dunbar,  cited  9 
East,  363,  in  the  note,  where  Ld.  Kenyon  ruled,  that  it  was  not  suf- 
ficient for  the  plaintiff  to  show  his  acquittal,  without  going  farther, 
and  giving  evidence  of  malice  in  the  defendant. 

SI)  [The  discharge  of  the  plaintiff,  by  the  examining  magistrate, 
ore  whom  he  is  brought  on  a  warrant,  is  prima yacte  evidence  of 
want  of  probable  cause,  and  throws  upon  the  defendant  the  burden 
of  showing  probable  cause.  Johnston  v.  MarHn,  2  Murphey,  248. 
Seeor  v.  fiabcock,  2  Johns.  203.  . 

A  conviction  of  the  plaintiff,  by  a  justice  having  jurisdiction  of 
the  offence,  is  conclusive  evidence  of  probable  cause,  in  Massachn- 
setts,  although  he  was  acquitted  on  an  appeal.  WkUney  v.  Peek- 
ham,  15  Mass.  Rep.  243.  In  Virginia,  a  magistrate's  committing  a 
per/son  accused  of  felony,  or  binding  him  in  a  recognizance  to  ap- 
pear at  court  and  answer  the  charge,  is  sufficient  evidence  of  pro- 
bable cause,  though  he  was  acquitt^  by  tbe  court ;  unless  he  prove 
by  other  evidence  that  the  prosecution  was  without  any  probaMe 
cause.  Maddox  v.  Jackson,  4  Munf.  462.  See  Sterling  ▼.  Adams  Sc 
ah  infra,  920,  note  (1).] 


mOOF  OF  MAUCfi,  Uc. 


013 


915 


pearance  vrhen  called  (|f);  even  although  the  fiictrky       M^t 
within  the  defendant's  knowledge,  who,  had  there  beed         it. 
the  least  foundation  for  the  prosecution,  might  have  prov-  ..^_«^.^ 
ad  it  {h). 

*  Or  to  prove  that  the  bill  was  thrown  out  by  the  grand  *  914 
jury  (t),  or  that  the  defendant,  after  charging  the  plaintiff  Prooi  of  ma-> 
on  oath  with  an  assault,  omitted  to  prefer  an  indictment  (A;).  ^'^'' 

Where  the  prosecutor  has  abandoned  the  prosecution 
without  giving  any  evidence,  and  it  is  proved  that  the  de- 
fendant was  actuated  by  malicious  motives  in  preferrii^  the 
bill,  although  some  evidence  must  still  be  given  of  the  want 
of  probable  cause,  slight  evidence  will  be  sufficient  (/)• 

In  an  action  against  a  magistrate  for  a  malicious  con« 
vktion,  the  question  is  not  whether  there  was  probable 
cause  in  fkct  for  convicting,  but  whether  he  had  any  pro- 
bable cause  /or  convicting,  and  for  this  purpose,  *  what 
passed  before  him  upon  the  hearing  is  not  only  proper,  but 
essential  evidence  with  a  view  to  the  question  or  malice  (o). 

The  proof  of  malice  in  this  action,  (as  has  already  been 
observ^)  usually  results  from  the  want  of  probable  cause, 

(g)  IM.    [See  also  Shack  v.  M'Chewiy^  4  Teates,  507.] 

(h)  The  circumstance,  that  in  the  particular  case  the  facts  are 
peculiarly  within  the  knowledge  of  the  prosecutor,  and  the  proof 
of  them  within  his  reach,  would  clearly  be  an  insufficient  reason 
for  departing  from  the  general  rule,  which  seems  to  be  founded 
partly  on  the  difficulty  under  which  a  defendant  must  often  labour, 
m  proving  by  other  witnesses  the  cause  which  he  had  for  institut- 
ing the  prosecution.  In  BuUer*s  Msi  Ptius,  14,  it  is  laid  down, 
that  where  the  facts  are  in  the  knowledge  of  the  deftodant  him- 
self, he  must  show  a  probable  cause,  though  the  indictment  has 
been  fbund  by  a  grana  jury,  or  the  plaintiff  shall  recover,  without 
proof  of  express  malice  ;  for  this  position,  the  case  of  ParroU  v. 
FHshwick,  Lond.  Sitt.  after  Trin*  T.  )77S,  is  referred  to ;  but  from 
the  note  of  this  case,  given  9  East,  363,  it  appears  that  where  a  de-> 
fendant  had  been  acquitted  by  verdict,  Ld.  Mansfield,  in  summing 
up,  said,  **  That  it  was  not  necessary  to  prove  express  malice  ;  for 
if  it  appeared  that  there  was  no  probable  cause  that  was  sufficient 
to  prove  an  implied  malice,  which  was  all  that  was  necessary  to  be 
proved  to  support  this  action.  For  in  that  case  all  the  facts  lay 
within  the  defendant's  own  knowledge  ;  and  if  there  were  the  least 
foundation  for  the  prosecution,  it  was  iu  his  power,  and  incumbent 
on  him  to  prove  it"  Verclict  for  the  plaintiff,  damages  50^.  It  is 
observed  by  Mr.  East,  in  the  note  referred  to,  that  it  was  pecfectly 
consistent  with  the  sliming  up,  that  the  plaintiff  had  given  jirtmet 
facie  evidence  to  negative  any  probable  cause. 

(i)  Bjfne  v.  Moore,  1  Marsh.  Id. 

(k)  fhtUiUe  V.  Mpine,  1  Camp.  304.  n. 

{I)  Per  Le  Blanc,  3.    Incledon  v.  Berry^  1  Camp.  203,  in  note. 

(o)  /  iiWevv.  Btthunt,  5  Taunt  580.  1  Marsh.  230.  S.  C.  [See 
K^nntdy  v.  TerriUy  Hardin,  490,    Mwt  v.  Ftrfcrf,  6  Munf.  27.] 
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Piksr       which  when  once  established  affords  the  strongest  presump- 
IT.         tion  of  malice  (m).    Evidence  as  to  the  conduct  of  the  de- 
...^._  fendant  in  the  course  of  the  transaction,  his  declarations  on 
PMofof  ma-     the  subject,  and  any  forwardness  and  activity  in  exfx>sing 
^^*  the  plaintiff  by  a  publication  of  the  proceedings,  is  proper- 

ly adduced  to  prove  malice  (n)  ( 1 ).  It  seems  also,  that  the 
plaintiff  may  give  in  evidence  the  proof  adduced  by  ike  de- 
fendant on  the  trial  of  the^  charge  (o). 

Where  the  defendant,  a  bank  inspector,  had  procured 
the  plaintiff^  a  tradesman,  to  be  taken  into  custody  on  a 
charge  of  having  in  his  possession  a  forged  bank-note,  with- 
out legal  excuse,  because  he  had  refill,  after  paying  the 
amount  to  the  person  to  whom  he  had  paid  it  away,  to  de- 
liver it  up  to  the  inspector*  Ld.  EUenborough  heU  that  the 
pressing  a  commitment  under  such  circumstanees  was  such 
a  erassa  ignorantia  that  it  amounted  to  malice  [o). 
"i^  916  *The  defendant  may  eive  in  evidence  any  nets  which 
show  that  he  had  probable  cau$e  for  prosecuting,  and  that 
he  acted  bona  fide  upon  that  ground  of  suspicion.  It  is  no 
answer  to  the  action  that  the  defendant  acted  upon  the 
.opinion  of  counsel,  if  the  statement  of  facts  upon  which  the 
opinion  was  founded  was  incorrect,  or  the  opinion  itself 
unwarranted  (9)  (2). 

(m)  See  5  Tauot.  583.  (n)  1  Str.  691. 

(0)  B.  N.  P.  13, 14. 

(p)  Brooks  V.  Warwick,  (2  Starkie's  C.  389.)  The  plamtiff  had 
taken  the  note  in  ^e  usual  course  of  business,  and  paid  it  in  the 
usual  cottfse  to  B,  The  note  being  stopped  at  the  bank,  was  stamp* 
ed  aa  a  forgery,  and  brought  fay  an  inn>ector  to  the  plaintiff  The 
plaintiff  paid  Uie  amount  to  B.  and  reniaed  to  give  it  up  to  tbe  in- 
spector, usisting  on  his  right  to  retain  it  The  inspector,  wi^out 
any  ground  for  suspicion,  charged  the  pluntiff  with  felomoosly 
having  the  note  in  his  possession,  without  lawful  excuse.  The.  case 
was  very  pertinaciously  pressed  on  the  part  of  the  defendant,  al- 
though Ld.  EUenborough  had,  early  in  the  cayse,  expressed  a  strong 
opinion  on  the  subject,  and  left  it  to  the  jury  upon  the  ground  of 
malice.    The  jury  found  for  the  plaintiff,  damages,  SOL 

(q)  HeteUa  ▼.  CrtUchley,  5  Taunt.  ^H.—SuprOj  823,  note  (o).    In- 
/ra,  923. 
• .     ■     ■  ■  ■ 1  — - 

(1)  r  Where  the  plaintiff  gives  evidence  of  die  conversation  of  tbe 
defendant  to  show^mahce,  the  defendant  may  prove  by  the  com- 
mitting  magistrate  what  he  swore  before  hi  v    iSuerrani  v.  TSnder, 

.  Gilmer,  36.  And  where  the  magistrate  records  the  prosecotor's 
testimony,  the  plaintiff  may  five  such  parol  evidence  of  this  testi- 
mony as  is  consistent  with  the  written  statement,  and  tends  to  a 
more  exact  specification.     WaU  v.  Greenlee^  2  Murphey,  246.] 

(2)  [The  defendant  may  give  in  evidence  what  he,  as  prosecu- 
tor, swore  on  the  trial  of  the  indictment.  Scott  v.  WUaon^  Cooke's 
Itep.315.    Moodey  Y.Pender, 2 Eajw.  29.] 
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If  it  appear  that  the  jury  upon  the  trial  of  the  plaintiff,       part 
entertained  doubts  upon  the  evidence,  and  deliberated  as         ly. 
to  his  guilt  after  the  case  was  concluded,  the  fact  is,  it  ......^...,» 

seems,  evidence  of  a  probable  cause  (r)  (2).  Proof  of  ma- 

It  is  obviously  of  importance  to  prove  that  a  felony  has  ^ce, 
been  committed  (5),  and  to  be  prepared  with  proof  of  such 
circumstances  as  tend  to  throw  suspicion  on  the  plain- 
tiff (r)  (3),  This,  however,  would  probably  be  deemed  to 
be  insufficient  in  case  of  express  proof  that  the  defendant 
knew  that  the  prosecution  was  without  foundation. 

*  In  the  case  of  Johnson  v.  Brouming  (u),  where  it  ap-  *  917 
peared  that  no  one  was  present  at  the  time  of  the  suppos- 
ed robbery  but  the  wife  of  the  defendant  in  the  action,  Ld. 
Holt  admitted  evidence  of  what  she  swore  at  the  trial  of 
the  indictment ;  but  it  is  obvious  that  this  was  done  under 
the  impression  that  it  was  incumbent  on  the  defendant  to 
establish  the  fact  of  probable  cause,  although  no  evidence 
were  given  to  establish  the  negative.  « 

Where  the  plaintiff  has  b^n  arrested  on*  a  charge  of 
larceny,  it  has  been  doubted  whether  the  defendant,  after 

(r)  In  Smith  v.  Maedanald,  3  Esp.  C.  7,  Ld.  Kenyon  held,  that  if 
the  jury  paused  before  they  acquitted  the  plaintiff  upon  his  trial  for  1 

the  offence,  be  should  hold  that  there  was  probable  cause  for  the  * 

prosecution.  It  does  not  appear,  whether  in  that  case  the  evidence 
rested  upon  the  testimony  of  the  prosecutor  or  the  defendant  in  the 
action.  It  is  also  to  be  observed,  that  there  was  no  evidence  to  ne- 
gative probable  cause,  9circumstance  in  itself  sufficient  to  warrant 
a  nonsuit,  3Upra,  913.  Bee  also,  LUwal  v.  Stnallman,  Selw.  946 ; 
Golding  V.  Orourfc,  B.  N.  P.  14.    [Sayer  1.  S.  C] 

($)  In  Johnson  v.  Brouming^  6  Mod.  216,  Ld.  Holt  seems  to  have 
considered  this  proof  to  be  essential  to  the  defence  ;  but  it  seems  to 
be  a  good  defence  to  prove  warrantable  grounds  for  suspecting  the 
guilt  of  the  plaintitr,  although  no  felony  was  comniittea.  See  Sn^ 
tnuel  V.  Paifncj  Dougl.  359 ;  Ledunth  v.  CatehpoU,  Cald.  291 ;  supra^  4. 

(t)  See  KnigJU  v.  German^  Cro.  Eliz.  70. 134.  Pain  v.  Roches- 
ter,  Cro.  Eliz.  871. 

(u)  6  Mod.  216.  In  B.  N.  P.  14,  citing  Cobb  v.  Carr,  it  is  said, 
that  the  defendant's  evidence  of  what  he  swore  upon  the  trial  of 
the  indictment  is  evidence ;  this,  however,  does  not  seem  to  be 
warranted,  for  if  the  principle  of  neeessiiy  operated  in  such  a  case, 
the  effect  would  be  to  admit  the  testimony  of  the  defendant  him- 
self^ by  which  means  the  plaintiff  would  have  the  benefit  of  a  cross 
examination. 

_^— -        ...  --     -■'-■I'll  ■  I  I  1  11  I         11     ^^i^x^^^^i— «^»^— -^M^i— ^^.— ^»»»^» 

(2)  [See  w;^a,913,nofe(l).] 

(3)  [In  an  action  for  malicious  prosecution,  papers  taken  by  a 
inagistratd  from  the  person  of  the  plaintiff,  and  used  upon  an  in- 
dictment against  him,  and  which  are  in  the  possession  of  the  de- 
fendant, may  be  tead  upon  the  trial.  Miinnsy.  Dupant  if  al,  Wbar^ 
ton's  Digest,  6.] 

VQL.  n.  104 
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FABT       haTing  given  some  evidence  of  probable  cause,  can  give 
IV.         evidence  to  prove  that  the  plaintiff  was  a  man  of  bad  cfasr 
— — H^^-.  racter  (r)  ;  yet  it  seems  that  such  evidence  affords  no  pie- 
sumption  oi  probable  cause  in  the  particular  instance  (y). 
Damages.  3^]^^  j^^  damage  sustained. — ^The  plaintiff  may  prove  in 

aggravation  of  damages  the  length  of  imprisonment,  his  ex* 
penses,  situation  and  circumstances.  The  peril  and  jeo- 
pardy  in  which  a  man's  life  and  liberty  are  placed  by  a 
malicious  prosecution,  or  the  prejudice  to  his  fiune  and  re- 
*  918  ptttation,  constitute  a  sufficient  ground  *  of  action  (z^  ;  so 
although  neither  his  fame  nor  liberty  be  afiected,  if  he 
has  been  put  to  needless  expense  to  defend  himself  (a).' 
In  the  estimate  of  damages,  the  costs  incurred  by  the 
plaintiff  are  to  be  estimat^  as  between  att<Mney  and  cli- 
ent j(A)  (1). 

It  a  hian  be  falsely  and  maliciously  indicted  of  a  crime 
which  is  a  scandal  to  him,  and  hurts  his  feme,  an  acti<m 
lies,  although  the  indictment  be  insufficient,  or  an  ignora- 
mus be  found  (c^  ;  for  althoo^  no  expense  may  have  been 
incurred,  the  mischief  of  the  slander  has  been  effiscted  (il). 
In  a  joint  action  against  several  the  jury  cannot  asse» 
several  damages  (e). 

(x)  In  the  case  of  Rodriguez  v.  TWmtre,  2  Esp.  C.  721,  Ld.  Ken- 
yon  admitted  general  evidence  to  that  efiecL  In  JNhosam  t.  Coir, 
2  Starkie's  C.  69,  Cor.  Wood,  B.  where  a  witness  was  asked  whe- 
ther the  plaintiflT's  house  had  not  been  searched  on  former  occa- 
sions^ and  whether  he  was  not  a  man  of  suspicious  character. 
Wood,  B.  overruled  the  question,  observing,  that  in  actions  of  aJan- 
der  such  evidence  would  be  admissible  to  mitigate  the  damages, 
but  that  in  the  present  case  it  would  aJSford  no  evidence  of  proba- 
ble cause. 

(y)  Ibid.     [See  Gregory  v.  Thomas,  suproy  9S&,  note  (1).] 

(z)  Saml  V.  Roberts,  B.  N.  P.  la 

(a)  B.  N.  P.  14.  This  was  formerly  doubted,  UAd.  But  it  has 
been  decided,  that  such  an  action  lies  by  the  hadMnd  for  the  ex- 
pense of  defending  his  wife,  B.  N.  P.  13.  Jones  v.  Gtnmn,  10  Mod. 
214 ;  Gilb.  185 ;  1  Salk.  15. 

(h)  Sandback  v.  Thomas,  I  Starkie's  C.  306.  But  see  Sindair  v. 
Eldredy  4  Taunt.  7. 

(c)  SaoU  V.  RoberU,  B.  N.  P.  13;  Chambers  v.  RobinsoUy  1  Stra. 
691. 

(d)  Ibid. 

(e)  Lowfield  v.  Banckerqfl,  2  Str.  910 ;  B.  N.  P.  15.  9a  Contra. 
Lane  v.  SasUehe,  B.  N.  P.  15.    1  Stra.  79. 

(1)  [This  action  cannot  be  maintained  for  the  ordinaiy  costs  and 
expenses  of  a  defence,  without  an  arrest  or  some  special  damage. 
Potts  V.  hUay,  1  Southard's  Rep.  330.  No  action  lies  to  recover  of 
a  prosecutor  the  money  expended  by  the  plaintifr  in  defending 
against  an  indictment.    Fleet  v.  Ji^Initre,  1  Coxe's  Rep.  161.] 
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In  an  action  for  a  malicums  arrest^  the  plaintiff  must  be       part 
prepared  to  prove  the  affidavit  made  by  the  defendant,  ei-         iv. 
ther  by  means  of  the  affidavit  itself,  or  proof  of  an  examin-  . 

ed  copy  ;  the  former,  it  is  said,  is  the  better  course  (/).  Malicious  ar- 
He  must  also  prove  an  examined  copy  of  the  writ  and  re-  ■?'*•   P'oof  «f 
turn,  and  produce  and  prove  the  warrant  of  the  sheriff    '  *"•"*• 
made  by  virtue  of  the  writ  {g);  and  the  arrest  and  deten- 
tion under  it.    The  official  *  return  made  by  the  sheriff  is  *  919 
evidence  of  the  fact  for  either  party  (A). 

Where  the  plaintiff  alleged  that  he  was  arrested  under 
and  by  virtue  of  a  plaint,  for  debt,  in  the  sheriff's  court,  it 
was  held  to  be  proved  by  evidence,  that  the  plaint  was  en- 
tered, uid  that  the  officer  in  consequence  arrested  the 
plaintiff,  having  first  received  a  paper  in  the  nature  of  a 
warrant,  containing  the  parol  directions  of  the  sheriff,  which 
were  good  by  custom,  although  the  stat.  12  Geo.  I.  re- 
quires an  affidavit  of  debt,  which  had  been  made  (t). 

The  determination  of  the  action  must  also  be  proved  by  i^^"n>nation 
means  of  an  examined  copy  of  the  entry  on  the  record  (1).  ° 
Proof  of  the  rule  of  court  to  discontinue,  and  of  the  taxa- 
tion and  payment  of  costs,  is  sufficient  evidence  of  the  de- 
termination of  the  action  (k).  But  it  is  said  that  proof  of 
an  order  made  by  a  judeerto  stay  proceedings  is  insuffi- 
cient, although  the  costs  have  been  taxed  and  paid  (I). 

(f)  Peake's  £v.  330.  See  Wthh  v.  Hmie,  1  B.  &  P.  281,  where 
the  plaintiff,  having  iu  an  aetion  against  the  sheriff  alleged  that 
/.  S.  was  arrested  under  a  writ  indorsed  for  bail,  by  virtue  of  an 
affidavit  filed  of  record,  it  was  held  that  the  allegation  must  be 
proved. 

(g)  As  to  this  proof,  see  tit.  Sheriff, 

(h)  Gtifford  V.  Woodgate,  11  East,  297,  9^ra,  Vol.  I.  p.  284.  Con- 
tra^  lAoyd  v.  Harris,  Peake's  C.  174.  It  is  not  sufficient  to  prove 
the  arrest,  and  return  of  cepi  corpus,  without  proof  of  the  warrant, 
Idoyd  v.  Harris,  Peake's  C.  174.  See  Drake  v.  Sykes,  7  T.  R.  113. 
[2  Phil.  Ev.  116.] 

(t)  ArundeU  v.  White,  U  East,  216. 

(k)  BrisUno  v.  Ha^ood,  1  Starkie's  C.  48.     [S.  C.  4  Camp.  2ia] 

(I)  Kirk  v.  French,  1  Esp.  C.  80,  on  the  ground  that  the  evidence 
is  not  the  best  which  the  case  admits  of ;  but  note,  that  a  juror  was 
withdrawn  in  that  case,  and  Ld.  Kenyon  seems  to  have  entertain- 
ed doubts.  An  order  of  the  Lord  Chancellor  for  superseding  a 
commission  is  not  evidence  in  an  action  for  maliciously  suing  it  out, 
to  show  that  it  has  been  superseded,  a  supersedeas  under  the  great 
seal  must  be  produced,  Poynton  v.  Forster,  3  Camp.  58,  [and  Mr. 

(1^  [In  an  action  for  a  malicious  prosecution  in  a  tbreign  coun- 
try, It  18  not  indispensably  necessary  to  pi-oduce  a  copy  of  the  re- 
cord of  proceedings  there,  but  theplaintin  may  prove  them  by  oth- 
er evidence.     Young  v.  Qregorjf,  3  Call,  446.] 
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rA9T  Where  it  appeared  to  be  the  practice  in  the  sheriff'^ 

f¥,         court  in  London,upon  the  abandonment  of  a  suit  by  the  plain- 
— — .  tiff,  to  malie  an  entry  in  the  minute-book  of  ''  withdrawn^ 
by  the  plaintiff's  order,  opposite  to  the  entry  of  the  plaint, 
•  920  i^  w<^  h^ld  that  proof  of  such  an  *  entry  was  sufficient  to 
prove  the  determination  of  the  suit  (o). 
Variance.  Where  the  declaration  in  stating  a  judgment  by  de&ult, 

stated  ^^  and  thereupon  it  was  considered  by  the  said  court 
of  K.  B.  that  the  plaintiffs  should  take  nothing  by  their  said 
writ,  but  that  they  and  their  pledges  to  prosecute  mould  be  ni 
mercy^  ibc.  aS  by  the  record  anil  proceedings  thereof^  d^c. 
now  fully  appear,  and  the  said  action  was  and  i§  thereby 
wholly  ended  and  determined,'^  it  was  held  to  be  no  vari- 
ance, although  the  record  produced  wanted  the  words 
"  and  their  pledges  to  prosecute"  but  only  .an  d^c.  and  that 
as  the  substance  of  the  allegation  was  the  discontinuance 
of  the  former  suit,  those  words  might  be  rejected  as  sur- 
plusage («). 

Where  the  declaration  alleged  a  plaint  against  the  de- 
fendant at  the  sheriff's  court  m  Londooy  it  was  held  to  be 
supported  by  proof  of  a  plaint  before  one  of  the  sheriffs  (n]. 
It  lies  on  the  plaintiff  to  prove  that  the  arrest  was  mab- 
ciousy  and  without  reasonable  or  probable  cause  (1).    It  is 

Howe*8  note  to  that  case.}    Vid.  supra,  722 ;  and  Bixrlon  v.  JMtfet, 
Cas.  temp.  Uardw.  125,  6, 

(0)  JirundeU  v.  fFkUe,  14  East,  216. 

(m)  Judge  V.  Morgan,  13  East,  547. 

(n)  JImndeU  v.  White,  14  East,.  216.    So  the  Assize  Coaits  nay 
be  stated  iDdifleFently  to  be  held,  either  before  both  the  jod^es  of 
Assize,  or  before  the  one  who  In  fact  sat  of.  the  time ;  per  Lord  £1- 
lenborough,  ibid ;  and  R,  v.  Mfoird,  Leac^s  C.  C.  L.  179. 

(1)  [See  iSupro,  911,  note  (2).  DemandiDg  exces^vebul  when 
there  is  a  good  cause  of  action,  or  holding  to  bail  when  there  is  no 
cause  of  action,  if  done  for  the  purpose  of  vexatioo,  entitles  thepar> 
ty  to  an  action.  Bay  v.  haw,  1  Peters'  Rep.  210.  So  maliciously 
(and  for  the  purpose,  of  vexing,  distressing  aijd  impoTerishing  the 
plaintiff)  directing  an  officer  to  levy  a  much  greater  sum  than  is 
due  on  a  judgment  obtained  by  the  defendant  against  the  plaintiff, 
and  causing  the  officel:  so  to  levy  imd  sell  the  plaintifiTs  goods  to  an 
amount  exceeding  the  sum  due.  Somntr  v.  Wlii,  4  Serg.  &  Rawle,19. 

Pleading  the  truth  of  the  words  in  justification,  in  an  action  of  slan- 
der, does  not  so  admit  probable  cause  as  to  preclude  the  party  so 
pleading  from  showing  the  want  of  it  in  an  action,  for  a  yexatioas 
suit,  against  the  party  suing  him.    Sterling  y.  Adams  if  id.  8  Day, 
^  411.    -Where  the  declaration  is  for  a  vexatious  suit  and  holding  to 

bail  in  one  action  only,  the  records  of  other  actions  farooght  by  the 
same  defendant  against  the  same  plaiutiff  cannot  be  given  in  evi> 
dence.  Ray  v.  Law,  1  Peters'  Rep,  907.  Wh«re  the  declaration 
in  such  action  states  that  the  sum  demaaded  as  bail  in  the  vexa- 


« 
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not  sufficient  to  show  that  tho  acticm  was  nah^proBsed  (o),        pabt 
or  that  the  defendant  in  the  (bnner  action  took  a  less  sum         iv. 
out  of  court  (p) ;  or  that  an  action  on  a  bill  in  respect  of  , 

which  the  present  plaintiff  had  been  discharged  by  the  la-  i 

ches  of  the  present  defendant,  had  been  discontinued  (9). 

It  is  evidence  of  malice  that  the  defendant  sued  oat 
*  the  writ  after  a  release  of  the  debt  (r) ;  but  it  is  not  suf-  *  921 
ficient  to  show  that  the  writ  was  sued  out  after  payment  of 
the  debt,  to  the  defendant's  agent,  upon  an  affidavit  made 
before  the  payment  without  proof  of  malice  (j). 

It  seems  that  if  the  plaintiff  allege  that  the  defendant  had  Malice. 
no  cause  of  action  against  him,  upon  which  by  law  he  could 
be  held  to  bail,  proof  of  a  cause  of  action,  to  a  bailable 
amount,  would  be  an  answer  to  the  action,  and  that  the 
plaintiff  ought  to  have  declared  specially  (t).  ^But  where 
the  declaration  was  in  that  form,  and  it  appeared  that  the 
defendant's  affidavit  was  for  money  had  and  received,  and 
money  paid,  and  that  he  had  a  claim  to  the  amount  of  lOOZ. 
for  commission  on4he  sale  of  timber,  and  thai  on  the  gene- 
ral balance  of  account  he  was  indebted  in  a  larse  sum  to 
the  plaintiff,  the  action  was  held  to  be  maintainable  (tt). 

Where  the  specific  sum  forwhich  the  plaintiff  was  ar- 
rested was  really  due  to  the  defendant,  no  action  is  main- 
tainable, although  the  defendant  when  he  made  the  arrest  .   \ 
owed  the  plaintiff  a  larger  sum,  for  there  was  not  only  a 
probable  but  a  real  ground  of  action  (x). 

It  hiEts  been  held  at  JVm  Priusy  that  one,  who  as  arbitra- 

(0)  Sinclair  v.  Eldrtd^  4  Taunt.  7.  [See  Ray  v.  Laio^  1  Peters' 
Rep.  210.] 

(p)  Jackson  v.  Burleigh,  3  Esp.  C.  34.    Cor.  Ld.  Keqyon. 

(q)  Bristow  v.  Haywood,  1  Starkie's  C.  48.    4  Caznp.  213. 

(r)  H^aUrer  v.  Freeman,  Hob.  267. 

(s)  Gt&Mm  V.  Chaiers,  2  B.  &  P.  129.  JVoie,  in  that  case  the  Court 
were  of  opinion,  that  the  circumstances  excluded  the  inference  of 
malice.     Vide  infra,  9B3,  note  (a). 

(t)  fFUfcinson  v.  Mawbty,  cited  1  Camp.  2^7;  Wetherden  v.  Embden, 
1  Camp.  295 ;  ScrnQ  v.  RnbeHs,  1  Salk.  14. 

(u)  ffetherden  v.  Embden,  1  Camp.  295.    Cor.  Sir  J.  Mansfield. 

(t)  Brown  v.  Pigeon,  2  Camp.  594.  Cor.  Ld.  EUenborough.  In 
such  a  case  the  pf  oceeding  is  a  fit  subject  of  application  to  a  Judge. 
Ibid.    See  Dr.  TurUngton^s  case,  cited  4  Burr.  1996. 

r  -  - 

tious  suit,  was  indorsed  on  the  writ,  no  other  evidence  but  the  in- 
dorsement can  be  given  in  evidence  to  show  that  such  bail  was 
demanded,  ibid,  Sed  vide  Munns  v.  Dupont  ^  al,  Wharton's  Di- 
gest, 5.3 
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FART       lor  in  an  action  between  the  parties  has  seen  th^  books 

IV.         of  accounts,  and  awarded  that  nothing  *  was  due,  is  not  a 

-«— ^— —  competent  witness  for  the  plaintiff  in  an  action  for  a  mali- 

*  922  cious  arrest,  on  the  ground  that  he  has  had  access,  hj  con- 

sent, to  documents  which  the  present  defendant,  the  plain- 
tiff in  the  former  action,  could  not  have  been  compeiled  to 
produce  M. 

Damage.  fiie  plamtiff  must  prove  the  arrest,  and  the  expenses  to 

which  he  was  put  {z^  Where  a  bailable  writ  was  sued 
out  against  the  plaintiff  by  mistake,  and  the  bailiff  to  whom 
the  warrant  was  delivered  to  be  executed  merely  requested 
payment  of  the  money,  informing  him  that  he  had  a  writ 
out  against  him,  and  on  the  mistake  being  discovered,  the 
plaintiff  was  toM  that  he  need  give  himself  no  farther  trou- 
ble, but  the  plaintiff  afterwards  incurred  expense  by  potting 
in  bail  above,  it  was  held  that  the  action  was  not  maintain 
able  (cr). 

Defence.  It  is  competent  to  the  defendant,  for  the  purpose  of  re- 

butting the  inference  of  malice,  to  show  that  be  acted  un- 
der professional  advice,  although  it  was  unfounded  in  law; 
the  defendant  after  taking  the  present  plaintiff's  bail  in  exe- 
cution; arrested  the  plaintiff  on  a  testatum  ea.  sa.  after  notice 
from  the  plaintiff's  attorney  that  the  proceeding  was  irregu- 

*  923  lar ;  the  defendant  proved  *  that  he  had  acted  upon  J^- 

gin*s  case  (c),  and  on  the  opinion  of  a  special  pleader,  and 
the  plaintiff  was  non-suited  (<f). 

fy)  Hahenhon  v.  TVofry,  3  Esp.  C.  38.     Qu.  tamtn. 

(z)  He  caonot,  it  is  said,  recover  any  damages  for  extra  costs, 
Sindair  v.  Eldrtd,  4  Taunt.  7;  tarn,  qu,  and  md,  syipra,  918,  (hJ. 

(a)  Biden  v.  Burridgef  3  Camp.  139.  See  Jlrrmumitk  y.  Lt  Mt- 
surieTj  2  N.  R.  211.  In  general,  an  action  does  not  lie  for  bringing 
an  action  without  good  ground,  unless  it  be  done  malicioasly  with 
intent  to  imprison  the  party  for  want  of  bail,  or  to  do  some  special 
prejudice.  Per  €^r.  SaoU  y.  RohertSy  B.  N.  P.  13 ;  JPvHor  v.  Ham- 
nor,  1  B.  &  P.  205.  And  an  action  wiU  not  lie  against  a  party  fiir 
neglecting  to  countermand  a  writ,  after  payment  of  debt  and  costs, 
unless  it  be  alleged  to  have  been  done  maliciously,  Pagt  y.  WtpU, 
3  East,  3J3;  SAeibd  v.  Fairbain,  1  B.  &  P.  388  ;  and  if  in  such  a 
case  it  be  incumbent  on  the  party  suing  out  the  writ,  to  counter- 
mand it,  what  shall  be  a  reasonable  time  for  so  doing  is  a  question 
of  law.    1  B.  &  P.  388.    [See  VaU  v.  Lewis  ffed,4  Johns.  450.] 

(c)  Cro.J.320;  2  Bulst.  68 ^  10 ¥in.  Ab.  57a 

d)  Snow  y.  AUen,  1  Starkic's  C.  502.     [S.  P.  Samner  r.  Wilts, 
erg.  &  Rawle,  19.] 
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MAUCIOUS  INJURIES.— INDICTMENT.  923 

PAKT 

Malicious  Injuries,  Indictments  for.  iv. 


Upon  an  indictment  for  shooting  at  or  cutting  another,  For  malicious^ 
with  intent  to  murder,  or  maim  him,  or  to  do  mm  some  ^y  c"«>ng»  A^- 
grievous  bodily  harm  (e),  whether  the  act  was  done  by  the 
prisoner  with  the  particular  intention  wherewith  it  is  charg- 
ed to  have  been  done,  is,  as  in  other  cases  o(  specific  malice 
and  intention,  a  question  *  for  the  Jury.    Their  inference  *  924 
upon  this  important  point,  as  in  other  cases  of  malicious  Proof  of  intent 
intention,  must  be  founded  upon  a  consideration  of  the  ^'°"' 
situation  of  the  parties,  the  conduct  and  declarations  of  the 
prisoner,  and  above  all  on  the  nature  and  extent  of  the  vio- 
lence and  injurious  means  which  he  has  employed  to  efiisct 
his  object  (1^. 

In  estimatmg  the  prisoner's  real  intention,  it  is  obviously 
of  importance  to  consider  the  quantity  and  quality  of  the 
poison  which  he  administered,  the  nature  of  the  instrument 
used,  and  the  part  of  the  body  on  which  the  wound  was  in- 
flicted, according  to  the  plain  and  fundamental  rule,  that  a 
man's  acts  and  intentions  are  to  be  inferred  from  the  means 

(e)  Vuder  the  stat.  43  6.  3,  c.  58,  s.  1.  A  striking  on  the  face 
with  the  sliarp  claw  of  a  hammer,  by  which  the  face  was  cut,  has 
been  held  to  be  within  the  act,  Atkinson^B  case,  York  Spring  Ass. 
1806.  Bum's  Jus.  295,  33d  edition.  So  the  cutting  of  part  of  the 
skull  by  means  of  an  instrument  adapted  to  the  purposes  of  prizing 
open  dooi's,  was  held  to  be  within  the  statute,  a  piece  of  the  skull, 
according  to  the  evidence  having  been  taken  out,  as  if  sawed  out, 
not  broken  out,  but  cut  out,  R,  v.  Hayward  or  Hanoood,  O.  B.  Jan. 
1805 ;  and  afterwards  before  the  Judges,  1  Bum's  J.  294,  23d  edit. 

The  intent  there  was  to  resist  the  lawful  apprehension  of  the  pri- 
soner ;  and  the  Jury  found  that  the  intent  was  not  to  cut  but  to 
bretik  or  lacerate  the  head.  The  Judges  held  that  the  conviction  was 
right,  and  the  prisoner  was  executed. 

In  Adamses  case,  O.  B.  Sess.  1808,  and  afterwards  before  the 
Judges,  it  was  held  that  the  striking  with  a  square  iron  bar  was  not 
within  the  statute ;  but  there  the  wound  was  not  an  incUed  wound, 
but  contused  and  lacerated.  It  has  been  said,  that  in  a  case  before 
Dallas,  O.  J.  and  Burton,  J.  at  Chester,  5  Ev.  St.  part  V.  c.  4, 
p.  334,  note  (z) ;  it  was  held  that  a  blow  witk  th#  handle  of  a  windlass 
was  not  within  the  act,  although  it  made  an  incised  wound ;  but  in 
Atkinson^s  case  above  referred  to,  the  nature  of  ike  finnmi^  and 
not  of  the  «n«lrvfiien(,  seems  to  have  been  considered  to  be  the 
proper  test  of  decision.  The  shooting  at  another  with  a  pistol  loaded 
with  powder  and  wadding  only,  is  within  the  act,  if  it  be  fired  so 
near  the  person  that  it  would  probably  kill,  or  do  some  grievous 
bodily  harm,  JR.  v.  JSt^c/ien,  Brids.  Sum.  Ass.  1705 ;  and  afterwards 
by  the  Judges,  1  Burn's  J.  293,  23d  edit. 

(1)  [See  Penngulvania  v.  M^Bimiey  Addison's  Rep.  30.  Respuh- 
Ilea  y.  Langcdke  ^  aL  1  Yeates,  415.] 
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CAMT       which  be  uses,  and  the  acta  which  he  does  (e).    If  with  a 
IV.         deadly  weapon  he  deliberately  inflicts  a  wound  apoQ  a 
vital  part,  where  such  a  wound  would  be  liheljr  to  prove 


ProoTof  muD*  fiitftl,  a  Strong  inference  results  that  his  mind  and  intention 
Hon.  i^ug  iQ  destroy. 

It  is  not  however  essential  to  the  drawing  such  an  in- 
ference that  the  wound  should  have  been  inflicted  on  a 
*  part  where  it  was  likely  to  prove  mortal,  such  a  ciTcum<* 
stance  is  merely  a  simple  and  natural  indication  of  inten- 
tion, and  a  prisoner  may  be  found  guilty  of  a  cutting  with 
an  intention  within  the  statute,  although  the  wound  was 
inflicted  on  a  part  where  it  could  not  have  proved  mor- 
tal (/),  provided  the  criminal  intention  can  be  clearly  in- 
ferred from  other  circumstances. 

In  the  case  of  an  attempt  to  poison,  evidence  of  far- 
met  and  also  of  subsequent  attempts  of  a  simihr  nature 
are  admissible. 
*  926      *  Where  the  cutting  was  laid  with  intent  to  do  some 
1  ffrievous  bodily  harm,  and  the  Jury  found  that  the  act  was 

done  with  intent  to  resist  a  lawful  apprehension  <^the  pri- 
soner, and  with  7u>  other  intent^  it  was  held  by  the  Judges 
that  the  conviction  could  not  be  supported  {g). 

Where  the  act  is  charged  to  have  been  done  widi  intent 
to  resist  a  lawful  apprehension,  the  right  of  the  prosecutor 
to  arrest  must  be  proved  by  the  production  and  proof  of 
the  warrant,  or  other  authority  (&). 

« 

(e)  See  tit.  ItUenUon — Malice — Murder. ' 

(f)  R.  V.  Cue,  Yoric  Summer  Ass.  1890.  Cor.  Park,  J.  wbo  sM, 
that  it  had  beea  so  held  by  the  Judges.  See  it  v.  dkeaktad^ 
Holt's  C.  469.  It  is  obvious  that  a  case  may  fall  witfaia  both  tha 
letter  and  the  spirit  of  the  statute,  although  firom  aeeidaUj  or  from 
ignorance  the  prisoner  has  not  succeeded  in  reaching  a  vital  part. — 
Stqnra^  tit  InUniion, — MaiUce, 

(g)  R.  v.  Mar^haa  Sf  cOierSy  Surrey  Spring  Asazes,  1818.  Cor. 
Wood,  B.  and  afterwards  by  the  Judges.  .The  Jury  in  this  case  ne- 
gatived any  other  intent ;  and  therefore  the  ease  differs  most  essen- 
tially from  that  of  R.  v.  Cox,  above  cited,  p.  788  ;  where,  although 
it  seems  that  the  prii#ary*  intention  of  the  prisoner  probably  was  «> 
oommit  a  rape,  yet  the  Jury  fbund  that  he  did  by  cutting  intend  to 
do  some  grieyous  bodily  harm. 

(h)  R.  V.  Dysm,  1  Starkie's  C.  246,  Cor.  Le  Blanc,  J.  York  Spring 
Ass.  1816 ;  there  the  prisoner  having  cut  wi.  B,  on  the  cheej^  the 
prosecutor,  and  several  others  who  were  not  present  at  the  trans- 
action, went  without  any  uxurrant  to  the  prisoner's  bouse  to  appre- 
hend him,  and  he  then  wounded  the  prosecutor,  and  Le  Blanc,  J. 
held,  that  to  enable  a  private  person  to  apprehend  in  such  a  case, 
he  must  either  have  been  present  when  the  offence  was  committed, 
or^  must  be  armed  with  a  warrant,  this  branch  of  the  statute 
^ing  intended  to  protect  ofkers  and  otibers  armed  with  authority 


C; 
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*  A  variance  from  the  particular  instrument,  or  poiflon  fart 

alleged  to  have  been  used,  does  not  appear  to  be  mate-  iv. 
rial(t). 


An  indictment  for  striking  and  cutting  is  not  supported  Variance. 
by  evidence  of  stabbing  {k). 

Upon  an  indictment  for  administering  a  noxious  sub- 
stance to  a  woman  quick  with  child,  with  intent  to  procure 
abortion,  it  is  essential  to  prove  diat  she  was  quick  with 
child  at  the  time  (Z).    But  where  the  indictment  *  charged  *  927 

in  the  apprehension  of  persons  guilty  of  robberies  or  other  felonies. — 
Note,  that  it  did  not  appear  in  the  above  case  that  the  first  cutting 
amounted  to  a  felony,  or  that  the  wound  was  likely  to  be  mortal. 
Vide  supra,  823, 4. 

Where  a  private  person  arrests  for  felony,  a  notification  of  his  pur- 
pose must  be  given  before  he  can  legally  arrest.  .  htfrcL,  tit.  Murder. 

Where  the  prosecutor,  whose  property  had  been  stolen,  found  it 
concealed  in  an  adjoining  field,  and  waited  at  night  to  detect  the 
thief!  and  when  be  came  and  had  lifted  up  the  bag  containing  the 
property,  seized  him  without  any  previous  notification,  whereupon 
the  prisoner  cut  the  prosecutor,  it  was  held  that  for  want  of  previous 
notmcation  the  case  wa^  not  within  the  statute.  (RickeWa  case, 
Cor.  Lawrence,  J.  3  Camp.  68.)  But  where  in  a  case  somewhat 
similar,  the  goods  had  been  concealed  by  the  thief  in  an  out-house, 
and  the  owner,  together  with  a  special  constable  under  the  Watch 
and  Ward  Act,  waited  at  nieht  to  apprehend  the  thief  when  he  came 
to  take  away  the  goods,  and  the  prisoner  and  another  came  at  night 
and  removed  the  goods  from  the  place^where  they  were  deposited, 
and  upon  an  attempt  to  apprehend  them  the  prisoner  fled  and  was 
pursued  by  the  owner  of  the  soods,  who  cried  out  after  him  several 
times  in  a  loud  voice,  stop  thi^f  and  on  being  overtaken,  the  prisoner 
drew  a  knife  with  which  he  cut  the  hancU  of  the  prosecutor,  and 
made  many  attempts  to  cut  bis  throat,  the  prisoner  was  <5onvicted 
and  executed.    R*  v.  Rohinaon,  Cor.  Wood,  B.  Lancaster. 

(%)  Vide  tit.  Murder • — Variance,  Starkie's  Crim.  Pleadings. 
R.  v.  PkUlips,  3  Camp.  75,  where  on  an  indictment  for  adminis- 
tering a  decoction  of  savin  to  a  woman  with  child,  but  not  quick 
with  child,  with  intent  to  procure  a  miscarriage,  it  was  held  by 
Lawrence,  J.  to  be  unnecessary  to  prove  either  that  the  substance 
administered  was  savin ;  for  if  the  prisoner  believed  at  the  time  that 
the  substance  which  he  administered  would  procure  a  miscarriage, 
and  administered  it  with  that  intent,  the  case  was  within  the  statute ; 
and  it  is  immaterial  whether  the  drug  was  savin  or  not,  or  whether 
it  was  capable  of  procuring  a  miscarriage,  or  whether  the  woman 
was  with  child  or  not. 

(k)  R,  v.  Macdermot,  Netting.  Lent.  1818.    Cor.  Oarrow,  B. 

(I)  PhiUivy  case,  3  Camp.  73.  Cor.  Lawrence,  J.  The  me- 
dical men  oifSsred  as  to  the  time  when  the  fcetus  mav  be  stated  to 
be  quick,  and  to  have  a  distinct  existence ;  but  they  all  agreed,  that 
in  common  understanding,  a  woman  is  not  considered  to  be  quick 
with  child  till  she  has  herself  felt  the  child  aUve  and  quick  within 
her,  which  happen%^sual]y  about  the  15th  or  16th  week  after 
conception.    Lawrence,  J.  said,  that  this  was  the  construction  to 
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PART       the  prisoner  with  adminurteriog  a  decoction  of  mim  (Ae- 
IT.         scribing  it  to  be  a  noxious  substance)  to  a  wcHuan  with  chiU, 

■  but  not  quick  with  child,  it  was  held  to  be  unnecessary  to 

VviMce.  prove  that  *the  substance  so  administered  was  sayin,  or  that 
It  was  capable  of  procuring  a  miscarriage,  or  that  the  wc^ 
man  was  with  child,  these  being  unnecessary  averaients  (si). 

iDdictmentfor       Under  indictments  framed  upon  the  stat.  9  Geo.  I,  c. 

cattle/^  22  (n),  for  maiming  or  wounding  cattle,  it  has  been  held 
that  if  it  appear  that  the  malice  was  against  the  anmoJ,  and 
not  against  the  otimer,  the  case  is  not  within  the  statute  (o). 
But  it  is  not  essential  on  the  part  of  the  prosecution  to 
prove  previously  existing  malice  against  the  owner  (p). 
llie  brutality  of  the  act  indicates  a  malignant  mind,  aixl 
the' Jury  are  to  judge  of  the  real  motives  and  intention  of 
the  prisoner. 

Where  the  prisoner  broke  into  a  stable  at  n^ht,  and  cut 
the  sinews  of  the  fore  leff  of  a  racer,  in  order  to  prevent 
his  running,  he  was  capitally  convicted  {q). 

*  928  *  Manor.    . 


Sfidmoeei-        EvERT  manor  consists  of  demesnes  and  services  (r),  and 
6fm moor       ^^  '^  essential  to  the  existence  of  a  manor,  not  only  that 


(r). 
Qiy 

there  should  be  two  freeholders  within  the  manor,  but  two 


be  put  on  the  words  of  the  statute ;  and  as  the  wooian  in  that  case 
had  not  felt  the  child  move  within  her  before  she  took  the  medicine, 
he  directed  an  acquittal. 

(m)  PhiUips*  case,  3  Camp.  73,  per  Lawrence,  J. 

(n)  The  word  cattle  in  this  statute  includes  hones,  mueSf  and 
colts.  Patv^B  case,  2  East's  P.  C.  1074.  2  Bl.  R.  731.  The 
statute  applies,  although  the  wound  be  not  mortal,  and  does  not 
occasion  any  permanent  injury.  HaywootPa  case,  Eas^s  P.  C 
107a 

(a)  ShejJierd^s  case,  Cor.  Hotham,  B.  and  Heath,  J.  O.  B.  1790. 
East's  P.  C.  1073,  where  it  was  left  to  the  Jury  to  say  whether  a 
brutal  injuij  to  a  horse  resulted  from  sudden  passion  against  the 
animal  itseli,  or  from  motives  of  personal  revenge  against  the  mss- 
ter,  and  the  prisoner  was  acquitted.  See  also  Ptarce^B  case,  East's 
P.  a  1072.    1  Leach,  527.    Kean'a  case,  O.  B.  1789.    1  Leach,  S37. 

.  (p)  So  held  by  the  Judges  in  Ranger's  case,  Suny  Sununo'  Ass- 
179a    East's  P.  C.  1074. 

(q)  R.  V.  DMb,  2  East's  P.  C.  5ia  So  in  Haumm's  case, 
Russel,  1688,  who  was  executed  for  poisoning  a  mare  in  order  to 
prevent  her  from  running  a  race,  he  having  betted  against  her. 

(r)  Com.  Dig.  CopyhMy  (Q.  1.)  A  manor  commenced  where 
the  king  granted  lands  with  jurisdiction  to  another,  who  before  the 
statute  of  ^ia  Emptores  granted  parcel  of  them  to  others  to  hold 
of  him  by  certain  services.    Co.  Litt.  58.       •• 
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freeholders   holding   of  the  manor,  and  subject  to  es-       part 
cheats  («) ;  and  in  default  of  freehold  tenants  the  manor         iv. 
ceases  to  be  a  legal  manor  (t).    But  that  which  has  been  , 

.  once  a  leeal  manor  may  still  be  a  manor  by  reputation,  and  Evidooceei- 
exist  for.uie  purpose  of  many  prescriptive  rights  attached  »«n^»i  to  prove 
to  it,  although  tne*iright  of  hoidmg  courts  for  want  of  free-  *"^'***'' 
hold  tenants  may  have  been  severed  from  it  (u). 

Where  the  plaintiff  alleged  that  he  was  seised  of  the 
manor  of  Froome  Selwood,  by  virtue  of  which  he  claimed 
a  prescriptive  right  to  appoint  a  sexton,  and  it  appeared  in 
evidence  that  Froome  Selwood  had  once  been  a  legal 
manor,  but  had  for  some  time  ceased  to  be  so  for  want  of 
any  fre^|old  tenants,  it  was  held  that  it  might  still  be  a 
manor  by  reputation,  for  the  special  purpose  to  satisfy  the 
allegation  {x). 

*  The  question,  whether  a  certain  manor  be  of  ancient  *  939 
demesne  or  not,  is  proved  as  all  such  tenures  are,  by  an 
insp^tion  of  domesday  by  the  Court  (v). 

The  existence  of  a  manor  is  proved  By  the  production  of  Proof  of  the 
the  ancient  mimiments  of  the  manor,  the  court-rolls,  the  e^stcnceof  a 
exercise  of  manerial  rights  (ar),  and  by  reputation  (a).    Re-  "•*"'• 
{Hitation  is  also  admissible  evidence  to  prove  the  bounda- 
ries of  a  manor.    And  it  seems  that  the  description  of  tfie 
manor  as  such,  in  ancient  deeds  (&),  oi'  even  mere  oral  re- 
putation, without  proof  (c),  of  the  actual  exercise  of  any 
manerial  rights,  is  evidence  of  a  manor  by  reputation. 

Upon  a  question,  whether  the  lord  of  a  manor  was  en- 

(s)  Per  Ld.  Kenyon,  Glovtr  v.  Lane,  3  T.  R.  447.  Bradshaw  v. 
La\09fm^  4  T.  R.  443. 

(t)  Soane  r.  Ireland  Sf  others,  10  East,  259.    FincK'a  case,  6  Co.  63. 

(u)  Ibid.  A  manor  by  reputation  is  sufficient  to  entitle  the  lord 
to  manorial  wastes.  Ctirzon  ▼.  Lomax,  5  Esp.  C.  60.  See  R, 
V.  Biskop  of  Chester,  Skinn.  651.  1 L4  Rayra.  392.  Thinne  v.  Tkinne, 
1  Lev.  87.  Gary,  33,  4.  2  Brownl.  223.  Lenox  v.  BUukw^ 
Skinn.  191. 

(x)  Soane  v.  Ireland,  10  East,  259.  See  also  2  Brownl.  223. 
HiL  7  i.  B.  R.  citing  Finch  v.  Durham,  where  it  was  said  to  have 
been  held,  on  issue  joined  on  the  plea  of  non  dimisit  manerium  in 
ejectment,  that  upon  a  finding  by  the  Jury  that  there  were  not  any 
ffeeholders,  but  divers  copyholders,  and  tliat  it  was  known  by  the 
name  of  a  manor,  that  it  should  pass  to  him  who  pleaded  the  demise 
of  the  manor.    See  also  12  Yin.  Ab.  T.  b.  67. 

(y)  Hob.  188.    B.  N.  P.  248.    Supra,  VoL  I.  p.  167. 

(z)  Stspra^  tit.  Copyhold,  421. 

(a)  Supra,  Vol.  I.  p.  59.    Vol.  II.  p.  421. 

(b)  Curzon  v.  Lomax^  5  Esp.  C.  60. . 

(c)  Steele  v.  PrickeH,  2  Starkle's  C.  466.  -» 
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PART       tided  to  the  coals  under  a  freehold  tenement  witlun  the 
iv«         manor,  it  was  held  that  he  might  give  parol  evidence  to 
,.  show  that  there  was  a  known  distinction  within  die  manor 

Proof  of.  ttw  between  old  and  new  land,  and  to  show  by  evidence  of  re- 
o«isieiice  of  a  putation,  as  well  as  by  acts  of  taking  coal  under  the  Itfnds 
**^''  of  other  freeholders  within  the  new  land,  that  the' lord  was 

entitled  to  the  coal  within  that  boundary  (d).     And  it  was 
held  that  it  was  not  necessary  in  such  a  case  to  prove  the 
'        exercise  of  the  lord's  right  in  getting  coal  in  the  particular 
land  then  in  question ;  it  was  sufficient  to  prove  the  exercise 
of  the  right,  with  respect  to  lands  similarly  circumstanced, 
and  then  reputation  was  evidence  to  show  the  generality 
*  Oo    ^nd  extent  of  the  right  (e).     It  was  observed,  *  tbM  the  na- 
ProofofmaDe-  tu^g  Qf  ^^^  ^ght  rendered  it  probable  that  the  exercise  of 
rig  tt.       -^  would  be  confined  to  .the  same  spot  until  the  subject- 
matter  was  exhausted,  and  therefore,  that  proof  could  not 
'  be  expected  of  the  exercise  of  the  right  in  all  places  to 

which  it  mi^ht  extend,  for  that  would  be  proving  a  right  to 
a  thinff  which  had  ceased  to  be  of  any  value  (/).  So,  in 
generd,  what  old  people,  deceased,  have  said  concerning 
^  mB  boundaries  of  manors,  is  evidence,  although  what  they 
have  said  as  to  particular  fiicts  and  transactions  is  not  ad- 
missible (g*). 

Usual  reputation  for  sixty  years  past  as  to  the  conknis  of 
a  manor,  was  held  by  Ld.  Chancellor  Egerton  to  be  evi- 
dence to  be  left  to  a  Jury,  notwithstanding  the  production 
of  ancient  deeds,  which  showed  that  part  of  the  lands 
claimed  as  parcel  of  the  manor  belonging  to  another  ma- 
nor (A).  Tne  evidence  to  prove  the  existence  of  a  custom 
within  a  manor  has  already  been  considered  (t), 
Varimace.  Where  the  plaintiff  in  ejectment  claimed  0e  manor  of 

Artam  as  ancient  demesne,  and  upon  inspection  of  domes- 
day  it  appeared  that  the  manor  oi  JVettam  was  of  ancient 
demesne,  the  plaintiff  was  ^ot  allowed  to  prove  that  Net- 
tarn  was  the  ancient  name  of  the  manor  claimed,  (or  the 
variance  ought  to  have  been  averred  on  the  record  (it). 

(d)  Barnes  y.  Mawson^  1  M.  &  8.  77. 

(t)  Ibid.    And  see  Ld.  Elienboroagh's  obserrations  in  tbat  case. 

(P  Per  Ld.  Ellenborough,  €.  J.  Bames  ▼.  JIfmoMm,  1  M.  &  &  77. 

(g)  NxeholU  V.  Parker^  Exeter  Summer  Ass.  18D5.  Cor.  Le 
Blanc,  J.  14  East,  331.  n.  Supra,  VoL  L  p.  62.  [SwdOi  ▼.  hotter, 
I  Car.  Law  Repos.  514.] 

(k)  12  Vin.  Ab.  T.  b.  67. 

(i)  Supra,  418. 

(k)B.  N.  P.  248,  cites  €frmry  v.  WUhen,  flil.  98  C«r.  IL  Q». 
as  to  tbe  description  in  the  declaration  in  tbiscase. 
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PAKT 

*  Marriaoe.  it. 


The  spiritual  court  has  the  sole  and  exclusive  cogniztnce  jurifdietion  on 
of  questioning  and  deciding  directly  the  legality  of  marriage,  q"ert»oni  of 
and  of  enforcing  specifically  the, rights  and  obligations  re-  "**"'*8«- 
specting  persons  depending  upon  it ;   but  the  temporal 
courts  have  the  sole  cognizance  of  examining  and  deciding 
upon  all  temporal  rights  of  property ;  and  so  fiir  as  such 
rights  are  concerned  they  have  the  inherent  power  of  decid-^ 
ing,  incidentally,  either  upon  the  fact  or  legality  of  mar-* 
riage.     When  they  lie  in  the  way  to  the  decision  of  the 
proper  objects  of  their  jurisdiction  they  do  not  want  or  re-i 
quire  the  aid  of  the  Spiritual  Courts  (/);  nor  has  the  law 
provided  any  legal  means  of  sending  to  them  for  their  opin- 
ioui  except  where  an  issue  is  joined  upon  the  record  in  cer- 
tain real  writs,  upon  the  legality  of  a  marriage,  or  its  im- 
mediate consequence,  general  bastardy.     In  those  cases, 
upon  the  issue  so  formed,  the  mode  of  trying  the  question 
is  by  reference  to  the  ordinary  ;  and  his  certificate,  when 
received,  returned,  and  entered  upon  the  record  in  the 
temporal  courts,  is  a  perpetual  and  conclusive  evidence 
against  all  the  world  upon  that  point  (oi). 

The  proof  of  a  marriage,  is  either,  1st,  of  a  marriage  in 
iact ;  or  2ndly,  of  a  marriage  by  evidence  of  repute,  *  co-  *  932 
habitation,  &c. ;  or  3rdly,  by  evidence  of  a  sentence  or  de- 
cree in  the  spiritual  courts. 

Ist.  The  usual  proof  of  a  marriage  in  fact  before  a  Jury  Proofof  a  mar- 
is by  means  of  a  witness  who  was  present  at  the  cele-  '^^8*  ^°  '■^*' 
bration.  (1). 

Where  it  has  been  celebrated  in  a  parish  church  it  does 
not  appear  to  be  necessary,  in  the  ^5^  instanecj  to- prove 

(l)  The  answer  to  the  claim  of  the  S|>iritual  Courts  to  decide 
exclusively  in  such  matters  in  the  reifn  of  Edw.  II.  was,  Ouaiu2o 
eadetn  causa  dxversis  ratumibua  coram  judidbus  eceluiasUcis  IS*  seen- 
laribus  veniUaiur^  dicunt  quod  non  ohstante  eccUnatHcojudiciOf  curia 
Regis  ipsum  tracUt  negoHumf  vt  sibi  txptdirt  videtur,  2  Inst.  ^. 
11  St.  Tr.  261. 

(tn)  Per  De  Grey,  C.  J.  in  ffiving  judgment  in  the  Dutchess  qf 
tRngston*B  case.  As  the  certificate  of  the  ordinary  is  peremptory, 
the  Stat.  9  Hen.  VI.  requires  public  proclamation  to  he  made,  in 
order  that  parties  who  are  interested  may  come  in  and  be  parties  to 
the  proceeding.     Vide  rapra,  tit.  Bastariy ;  and  Vol.  I.  p.  230. 

■  -  ■-  -  ,     ■   - 

(1)  [See  CornnutntoeaUh  v.  JVbrerow,  9  Mass.  Rep.  492.  Comrnan- 
wtaUh  V.  LitOeiohn,  15  ib.  163.  EUis  v.  EUiSy  11  ib.  92.  Inhabts. 
ofMUford  V.  hAabis.  of  Worcester^  7  ib.  48,  as  to  the  evidence  of  a 
marriage  required  in  Massachusetts,  in  different  eases.] 
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PART       that  the  church  was  one  in  which  marriages  may  lawfiiQy 
IT.         be  celebrated  (n) ;  so  in  general  it  is  not  essential  to  prove, 
— ...  in  the  first  instance,  that  the  officiating  minister  was  a  clerk 
*  933  in  holy  orders  (o) ;  or  that  *  the  banns  had  been  duly  pub- 
lished {p)j  or  a  license  granted. 
Mftrriige  in         A  marriage  may  also  h^  proved  by  the  production  of  the 
^■c*'  reffister,  or  proof  of  an  examined  copy  of  it  [q). 

it  has  been  seen  that  although  the  entry  be  first  made  in 
a  day-book,  the  day-book  is  not  evidence,  if  the  entry  has 
,been  afterwards  made  in  the  register  (r).  It  is  not  neces- 
sary to  call  one  of  the  subscribing  witnesses  to  the  entry 
in  the  resister  («). 
In  such  case  the  identity  of  the  parties  must  be  proved  (Q 

(n)  Previous  to  the  marriage  act,  it  was  not  essential  that  the 
marriage  should  be  performed  in  a  church  or  chapel,  it  might  be 
celebrated  in  a  private  room,  it  v.  Fidding,  5  St  Tr.  614.  'JtM- 
son  v.  CoUifu,  ft  Salk.  437.    6  Mod.  155. 

(o)  .Before  the  marriage  act,  36  Geo.  II.  c.  33,  a.  18,  it  was  es- 
sential to  the  validity  of  a  marriage  that  it  should  have  fa«eif  solem- 
nized by  a  person  in  holy  orders  {Haydon  v.  Gotddj  1  Salk.  119. 
1  Bl.  Comm.  439.  jR.  y.  Luffiitgtony  1  Burr.  S.  C.  232) ;  but  a  mar- 
riage celebrated  by  a  Roman  Catholic  priest  was  bindinir ;  evidence 
of  the  ceremony  being  celebrated  in  England  between  uie  prisoner 
and  a  Roman  Catholic  woman,  by  a  Romish  priest,  in  a  language 
which  the  witnesses  did  not  understand,  and  which  they  cannot 
swear  to,  as  the  ceremony  of  marriage  according  to  the  church  of 
Rome,  is  insufficient.  Lyon^s  case,  O.  B.  Dec.  1748,  cor.  Willes, 
L.  C.  J.  East's  P.  C.  469.  And  see  the  observations  of  Ld.  Elleii- 
borough,  JR.  v.  Brampton,  10  East,  287. 

In  Haydon  v.  Gould,  1  Salk.  119,  the  parties  were  Sabbatarians, 
and  the  ceremony  had  been  performed  according  to  the  rites  of  their 
sect,  and  they  lived  together  for  seven  vears,  till  the  death  of  the 
wife,  yet  the  officiating  minister  being  a  layman,  the  Ecclesiasiical 
Court  repealed  the  letters  of  administration  granted  to  the  husband, 
and  the  Court  of  Delegates,  on  appeal,  confirmed  the  sentence.  la 
B.  V*  Fidding,  5  St.  Tr.  610,  the  marriage  here  by  a  Roman 
Catholic  priest  was  held  to  be  good,  on  evidence  of  tfa^  words  of 
present  contract,  the  rest  being  read  in  the  Latin  tongue,  which  the 
witness  did  not  understand.  And  see  B,  v.  Bramjrion,  10  Elast,287, 
and  if\fra,  938.  And  see  the  observations  of  Willes,  L.  C.  J.  in 
X^fon's  case.  East's  P.  C.  469. 

(p)  But  it  is  competent  to  the  adverse  party  to  prove  that  the 
banns  have  not  been  regularly  published.  ;^fu2efi  v.  SUmden, 
Peake*8  C.  32.  See  Ld.  Mansfield's  observations,  St,  Devereux  v. 
Much  Deufckurch,  1  Bl.  R.  367.    4  Bum's  J.  280,  2ad  edit. 

(q)  Si^pra,  Vol.  L  p.  174,  5,  6. 

(r)  Vol.  L  p.  175.  May  v.  May,  2  Str.  1073.  Lee  v.  Abecodt,  5 
Esp.  C.  177. 

(s)  Birt  V.  Badow,  Doug.  170.  Supra,  Vol  I.  p.  174 ;  ^  supra, 
Part  IV.  p.  438.  See  further  provisions  as  to  registers,  52  Geo.  IIL 
c.  146. 

(t)  Supra,  439. 
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by  evidence  of  their  hand-writing,  payment  of  money  to  part 

th^  bell-ringers,  the  giving  a  wedding  dinner,  or  any  other  iv. 
circumstanoes  which  satisfy  the  jury  (u). 


Where  the  marriage  has  been  solemnized  in  a  chapel,  Chapei. 
evidence  should  be  given  that  banns  have  been  usually 
published  there  previous  to  the  marriage  act  (x) ;  as  by  old 
registers  of  marriages  solemnized  in  such  chapels  antece- 
dently to  the  act,  and  registers  of  banns  published  there 
since,  and  to  prove  as  far  as  can  be  done  by  living  testimo- 
ny, that  marriages  have  been  *  usually  celebratedthere  (y).  *  934 
Such  evidence  furnishes  a  reasonable  presumption  tnat 
the  chapel  is  one  in  which  marriages  may  legally  be  so- 
lemnized. 

Although,  the  marriage  act  requires  an  entry  to  be  mcule 
]i»t^e  register  immediately  after  the  celebration,  in  which 
it  shall  M  expressed  that  the  marriage  was  by  banns  or  by 
license ;  and  that  if  both,  or  either  of  the  parties  be  under 
age,  that  it  was  with  the  consent  of  the  parents  or  guardi- 
ans, and  that  it  shall  be  signed  by  the  minister  and  parties, 
and  attested  by  two  witnesses,  yet  the  registration  of  a 
marriage  is  but  evidence  of  it,  'and  is  not  essential  to  its  va- 
lidity (;r).  •  •  ^ 

The  banns  ought  to  be  published  in  the  true  names  of  ^^^^^^^  ^' 

» 

(u)  B.  N.  P.  27. 

(x)  By  sec.  1,  all  banns  shall  be  published  in  the  parish  churcfa, 
or  in  a  public  cbapei  in  whicb  banns  bave  been  usually  published. 
By  sec.  8 ;  all.  marriages  solemnized  in  any  other  place  than  a  . 
church  or  chapd,  unlesa  by  special  license,  or  without  publication 
of  banns,  or  license  of  marriage,  from  a  person  having  authority  to 
grant  the  same,  shall  be  void.  It  has  been  held,'that  the  v^ords 
*  have  iMtta%  huupMishtd^  refer  to  the  time  of  the  act,  and  con- 
sequently that  marriages  in  a  public  chapel  erected  since  thepass-  «■ 
ing  of  the  act  are  illegal,  R.  v.  JVMMUld^  Doug.  658.  By  different 
statutes,  marriages  celebrated  in  such  subsequently  erected  church- 
es, which  have  been  duly  consecrated,  are  rendered  valid.  See  21 . 
G.  3.  c.  53 ;  44  6.  3.  c.  77 ;  and  the  stat.  48  G.  3,  c.  127,  as  t;^  mar- 
riages solenmized  before  Aug.  23d,  1808.  Provisions  are  also  made 
by  those  statutes  for  the  reception  of  the  registers  of  those  marri^ 
ages  in  evidence,  subject  to  tne  same  exceptions  as  in  the  case  of  * 
oUier  marriage  registers.  By  the  stat.  48  G.  3,  c.  137,  such  regis- 
ters are  to  be  removed  within  thirty  days  next  a^r  August  &d, 
1806,  to  the  parish  church ;  or  if  the  situation  of  the  chapel  be  ex- 
tra-parocbtai,  to  the  parish  church  of  tfie  next  adjoining  parish,  to 
be  uiere  kept  with  the  marria^  registers  of  the  parish ;  copies  are 
also  to  be  transmitted  to  <he  bishop  of  the  diocese,  or  his  chancel- 
lor. 

(y)  See  TauTiion  v.  fFyhom^  2  Camp.  297. 

(z)  R.  V.  St  DevereuXy  1  Bl.  R.  367 ;  Read  v.  Passih,  Peake*s  C. 
231 ;  1  Esp.  C.  213. 
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PABT       the  parties  (a).    But  if  they  have  been  published  ia  die 
IT.         names  by  wtuch  aloae  the  parties  are  knoum,  and  tpUhoiU 
frauds  the  marriage  is  good  within  the  meaning  of  the  statute. 


Marriafe  la     Abraham  Langley  resided  for  three  *  years  in  Lumberhurst, 
^^^  and  during  that  time  was  known  by  the  name  of  George 

^^  Smith  only,  and  the  banns  of  his  marriage  were  publish^, 
and  he  was  married  under  that  name,  and  the  court  of 
King's  Bench  held  that  the  marriage  was  valid  {b).  And 
where  a  deserter  assumed  another  name,  and  after  residing 
for  16  weeks  at  L.,  where  he  was  known  by  that  name  on- 
ly, and  then  married  there,  the  court  held  that  the  marri« 
age  was  valid,  the  name  having  been  assumed  for  the  pur- 
pose of  concealment,  and  not  in  order  to  impose  upon  the 
woman  whom  he  married  (c^.  But  where  tnere  has  been 
a  changed  of  the  name  for  tne  purpose  of  fraud,  or  (d)  «v§b 
a  deliberate  omission  of  part  of  a  real  name  (e),  wim  a  view 
to  mislead,  it  seems  that  the  marriage  will  be  vend.    Bo  if 

(a)  For  although  tho  marriage  does  not  specify  in  what  manner 

the  Imnns  ^all  Iw  pubUsbed,  yet  it  was  the  clear  intention  of  the 

legislature  to  require  it ;  and  the  statute  requires  that  nodce  in 

•  writing  shall  be  delivered  to  the  minister,  of  the  true  christian  and 

surnames  of  the  parties,  seven  days  befbre  the  publicanon. 

A  publication  of  banns  in  an  adjoining  parish  church,  whers  the 
publication  in  the  proper  parish  church  was  impossible  from  the 
state  of  the  church,  which  was  under  repair,  held  to  be  sufficient. 
SUiUwood  V.  Trtdger,  3  PhUiim.  387. 

(h)  Jt  V.  inhMianU  qfBOUn^wnl,  3  M.  &  8.  S50;  and  see 
Dwmkland  v.  MehoUony  there  cited,  where  Sir  W.  Scott  say^  then 
may  be  cases  where  names  acquired  by  general  uSa  and  habit  may 
be  taken  by  repute,  as  the  true  christian  and  surnames  of  the  par-^ 


(c)  Jt  V.  hhdUtanU  qf  Bwrtan^upon-TYent^  3  M.  &  &  537. 

(d)  See  IVankiandv.  Frankland^  3  M.  &  S.25afi;  where  Ann 
Nicholson,  with  a  view  to  fraud,  described  herself  to  be  Mrs.  Ross, 
and  was  known  by  that  name  at  the  house  where  she  lived ;  but  it 
did  not  appear  that  she  ever  went  by  that  name,  down  to  the  time  of 
the  m frnage,  for  before  tbattime  she  cohabited  with  the  producent, 
under  the  name  of  Frankland,  Sir  W.  Scott  pronounced  the  mar* 
riage  to  be  null  and  void.  Vide  efiam,  FeUotoes  v.  Stewart,  2  Phil- 
lun.  257 ;  Meddowcroft  v.  Gr^ary^  ib.  365 ;  [2  Haggard,  207.  S.  C] 
Bayard  v.  Morphew,  2  Phill.  &l. 

(e)  Pougett  v!  Tfmpkini.  [2  Haggard's  Rep.  142.  1  Phillimoie, 
489.  S.  C.f  3  M.  &  S.  26^  n.  where  William  Peter  Pougett,  who 
was  a  minor,  of  the  age  of  sixteen,  and  generally  known  and  ad« 
dressed  by  the  name  of  Ptter  onjv,  few  people  knowing  that  he  had 
likewise  the  christian  name  of  William,  was  married  by  banns  to 
Letitia  Tomkyns,  his  father's  maid  servant,  in  a  parish  where  the 
parties  had  never  resided^  the  banns  were  published  in  the  names 
of  William  Pawett,  and  Letitia  Tomkyns,  and  the  marriage  was 
pronounced  to  be  null  and  void. 
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the  banns  be  published  in  a  wrong  name^aldioiigh  without       pAKf 
any  fraudulent  motive  (/).  ir* 

*  Where  the  marriage  was  by  license,  and  either  of  tbe 


parties  not  being  a  widower  or  widow,  was  a  minor,  it  is  *  935 

essential  to  prove  the  consent  of  the  father  of  that  par^,  MarriagiB  in 

if  he  was  then  living,  or  if  he  was  dead,  then  of  the  guar*  ^?^* 

dians  of  the  minor,  or  of  one  of  them,  or  if  there  was  no     "'^'' 

guardian,  then  of  the  mother,  if  living,  and  unmarried,  and 

if  there  was  no  mother  living  and  unmarried,  then  of  a  ffuair* 

dianof  the  person  appointed  by  the  court  of  cbancerv  (j:). 

In  a  prosecution  for  bigamy,  where  it  appeared  that  the 

• 
CO  McUker  ▼.  AVw-A,  Tcited  2  Haggard's  Rep.  208,  d54M  Coosa* 
tory  CouQL  1807, 3  M.  &  S.  365.  n.  where  the  real  name  of  the  wo- 
man was  Neighy  and  the  banns  were  published  under  the  name  of 
Wright,  and  uie  marriage  was  held  to  be  void.  But  where  Anna 
Oolley  was  married  upon  a  publication  of  banns  in  the  name  of  An-  ( 

na  Sophia  Colley,  it  was  said  by  Sir  J.  Scott,  that  in  the  absence  of 
fraud  the  court  would  be  very  unwilling  to  question  the  validity^  of 
the 


V.    _      _ 

S.  ^6.  n ;  and  Mayhtu 
11.  S.  C]  A  publication  in  the  name  of  Edward  Stanhope,  the  reqj 
name  being  Augustus  Henry  Edward  Stanhope,  held  to  be  bad^ 
Stanhopt  v.  Baldwm^  1  Addams,  93 ;  see  also  Qrwn  v.  DaUtm,  lb. 
2d9.  But  where  the  banns  were'  published,  the  woman  being  a 
natural  daughter,  in  the  name  of  the  mother,  as  well  as  of  the  pu* 
tative  father,  it  was  held  to  be  sufficient.  SuUivan  v.  SuUivan^  tb, 
45.    [2  Haggard,  238.  S.  C] 

(g)  26  G.  2,  c.  33,  8. 11.  An  illegitimate  child  has  been  held  to 
be  within  this  clause,  JR.  v.  HodneUy  1  T.  R.  96 ;  although  it  seems 
once  to  have  been  h<^d  that  the  consent  of  the  putative  father  was 
sufficient,  JR.  v.  EdnumUm,  East.  24  G.  a  2  Bott.  76.  pL  114,  cited 
1  T.  R.  97.  And  the  consent  of  the  putative  father  or  natural  mo* 
ther  in  such  a  case  has  been  held  to  be  insufficient,  Homer  v.  Lid^ 
diard^  [I  Hae.  Rep.  S37J  Daniel  v.  Cooke,  Cor.  Sir  W.  Scott ;  and 
FriestUy  v.  Shakes,  11  East,  3,  Grose,.  J.  being  of  opinion  that  ille-* 
gitimate  children  were  not  within  the  contemplation  of  the  legis* 
lature  in  framing  this  clause.  See  also  Droney  v.  Archer^  2  Phil- 
lim.327.  Cktrkt  v.  Hankin,  ibid.  328,  n.  Where  the  parties  have 
long  cohabited,  the  court  (ecclesiastical)  will  require  the  evidence 
of  minority  and  want  of  consent,  to  be  mil  and  conclusive.  Joknt^ 
ton  V.  Ponces,  3  Phillim.  49i  Hcaues  v.  WatU,  Ibid.  Where  a  testa- 
mentary appointment  of  a  guaroian  was  not  attested  by  two  wit- 
nesses, the  marriage  of  a  ndnor,  with  the  consent  of  such  guardi- 
an, held  to  be  void.    ReddaU  v.  Liddiard,  3  Phillim.  256. 

Consent  is  necessary,  although  the  minor  be  a  Jewess,  married 
according  to  christian  rites,  Jones  v.  Robinson,  2  Phillim.  285.  But 
the  ecclesiastical  court  will  not  dissolve  the  marriage  without  sa- 
tisfactory proof  of  minority,  especiallv  where  the  father's  consent 
is  rendered  probable  by  circumstantial  evidence.  A^  v.  Daviee,  2 
PhilL341, 

The  license  reciting  the  father's  consent  would  be  prima  facin 
evidence  of  the  fact.    jR.  v.  BuOerj  O.  B.  1803. 
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FAST       fint  wife  was  a.  minor  at  the  time  of  the  maniage,  which 
IV.         was  by  license,  the  prisoner  was  ac4|iiitied  for  want  of  proof 
of  the  consent  of  a  parent  or  gnardian  (A). 


M uriaf*  lo         Whether  the  marriage  has  been  solemnised  apon  a  b- 
^•^,^        cense  granted,  or  the  publication  of  banns,  it  is  wnni'4  4'Jia 
rw  after  sotemnization  to  give  any  evidence  m  support  of 
the  marriage  that  the  parties  resided  within  the  linuls,  and 
for  the  times  specified  by  the  act, and  evidence  to  thecte- 
trarv  is  inadmissible  (i). 
The  marriage  act  does  not  exlend(ib)  to  any  of  the  mar- 
*  937  riages  of  any  of  the  rml  family  (i),  or  to  Scotland,  *or 
to  marriages  amongst  Quakers,  or  Jews  {I)  (1),  de«.  or  to 
marriage  bey<md  seas  (si). 

A  marriage  of  English  minors  in  Scotland  is  valid  (a), 
although  the  marriage  be  contracted  in  direct  cootaren* 
^  tion  ofthe  law  of  England,  betwe^i  parties  repairing  to 

Scotland  for  the  purpose.  (2). 

A  marriage  bjr  a  aissenting  minister  in  Ireland  in  a  fci- 
vate  room  is  valid  (o). 

A  marriage  may  be  avoided  by  evidence  of  the  incapa- 
city of  either  ofthe  parties  to  contract,  either  by  reason  of 
fi  previous  and  still  subeistii^  marriage  with  another,  fitmi 


(k)  Cor.  Le  Blane,  J.  Toik  Assizes.  SmbUj  the  Kcense  reeittn^ 
the  consent  ofthe  frther  or  guardian  woald  beprtsuKyboeerideiice 
ofthe  iaet. 

(i)  By  the  marriage  Act,  sec  10. 

(kj  Sec  17. 

fl)  [Janet  ▼.  RMfumi,  2  Phillimore,  285.]  In  the  ease  of  a  Jew- 
idi  mairisge,  it  has  been  held  at  Mn  Prwt  to  be  insaffiGieDt  to 
give  evidence  of  the  solemaizatioa  at  the  synagogue,  without  also 
proving  the  previous  written  contract  of  marriage.  Ehm  v.  JVbel^ 
1  Camp.  61.  In  the  ease  of  Gamer  v.  Lady  Imm  pfawniagfc,  Peake's 
C.  17,  a  Jewess  was  allowed  to  give  parol  evideDce  of  her  own  di- 
vorce in  a  foreign  countrr.  In  the  case  of  IFooliCafi  v.  Seott,  Nor 
folk  Lent  Assizes,  1753,  Denison,  J.  in  an  action  for  crim.  eon.  ad- 
mitted the  plamtiff,  who  was  an  anabaptist,  to  prove  that  the  mar- 
riaj^  was  celebrated  according  to  theaaabapti^  form  crf'refigioD, 
B.  N.  P.  26. 

(m)  Sec  18.    .  .  • 

(n)  CnmpUm  v.  Bearer^  BuO.  N.  P.  113;  PkaKps  v.  Aiiier, 2 
H.  B.  412;  ^  Burr.  1060;  Co.  litt.  by  Hai^.  &  Butler,  note  79.  b. 

(0)  H.  V.  Old  Bailey,  January  1815.    Cor.  Sir  J.  Silvester. 

- 

(1)  [On  the  subject  of  Jewish  marriages,  see  the  interesdne  ca- 
ses of  Undo  V.  Bdi$ario,  1  Haggard's  Rep.  21€L  and  OMsmzd  v. 
Bnmer^  ibid.  324,  and  the  puiers,  Nos.  1, 2,  %  and.4,  in  the  Appen- 
diz  to  that  volume.] 

(2)  [See  Sluprv,  221^  nUt  (3).  S.  P.} 
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want  of  reamn  (3),  for  consent  is  absolutely  requisite*  to       part 
matrimony  (p) ;  although  formerly  a  lunatic  was  supposed         iv« 
to  be  able  to  contract  matrimony  (q). 


By  15  Geo.  II.  c.  30,  all  persons  found  lunatics  under  a  Marriage  in 
commission  of  lunacy ,  orconmuttedtothe  care  of  trustees,  ^^^^' 
are  declared  incapable  of  marrying  before  they  have  been 
declared  of  sound  mind  by  the  chancellor,  or  by  the  majo^ 
rity  of  the  trustees. 

Marriages  beyond  the  seas  are  excepted  out  of  the  *pro-  «  938 
hibition  in  the  marriage  act. — To  be  valid,  they  must  be  Beyond  teat. 
celebrated  "either  as  marriages  were  in  England  before  that     ^  * 
act,  or  according  to  the  law  of  the  country  where  the  mar- 
riage takes  place  (r)«    And  therefore  it  seems,  that  if  thq 
ceremony  be  not  f^rformed  according  to  the  laws  of  the 
country  where  such  marriage  is  had,  it  must  be  solemniz- 
ed by  a  person  in  holy  orders  («),  and  not  by  a  mere  lay- 
man (Q,  and  per  verba  de  presenh  (tt). 

(p)  1  BL  Coxqni.  438.  Jlfomfon's  case.  Cor.  Deleg.  cited  ibid. 
SemhU^  it  is  unnecessaij  to  prove  a  decree  of  nullity  in  such  a  case. 
See  Nolan,  200.  [Sedvide  Wtghiman  v.  Wighiman,  4  Johns.  Cb. 
Rep.  343.] 

(q)  By  three  judges,  Mamby  v.  Scott,  1  Lev.  4,  5.  1  Sid.  109. 
Bac.  Abr.  Barwi  and  Feme,  H.    1  BoU.  Ab.  357. . 

(r)  1  Hale's  P.  C.  693,  3;  1  Haw.  c.  43,  s.  7;  RolL  79,  80.  1 
Sid.  71 ;  East's  P.  €.  465.  409 ;  3  Inst.  86. 

(a)  See  the  cases  referred  to  in  R,  v^  Bramptarij  10  East,  287 ;  it 
appeared  that  a  soldier  in  the  British  army  in  St.  Domingo,  in  1796, 
went  with  the  widow  of  another  soldier  to  a  chapel  in  the  town, 
where  they  were  to  be  married ;  the  ceremony  was  performed  there 
by  a  person  appearing  to  be  a  priest,  and  omdating  as  such ;  the 
service  being  m  French,  but  interpreted  into  Engli^  by  one  who 
officiated  as  clerk,  which  the  woman  understood  by  means  of  an 
interpreter,  at  the  time,  to  be  the  marriage  service  of  the  chlurch  of 
England.  After  this  they  cohabited  as  man  and  wife  for  eleven 
years,  dll  ttib  death  of  the  husband*  Upon  a  question  as  to  the  va- 
lidity of  this  marriage  in  a  settlement  case,  the  court  held  that  the 
facts  warranted  a  presumption  that  the  marriage  had  been  legally 
contracted,  since  it  appeared  to  have  been  contracted  per  vaia  at 
presenti,  to  have  been  celebrated  by  one  who  publicly  assumed  the 

habit 

(t)  Hcydon  v.  ihMi^  1  Salk.  119. 

(u)  Ld.  C.  J.  Holt  said,  that  a  contract,  per  verba  de  preeenti^  was 
a  marriage,  viz.  **  I  marry  you — ^you  and  1  are  man  and  wife ;"  and 
that  such  a  contract  amounts  to  actual  marriage,  as  if  it  had  been 
mfaeU  ecdeeim,    ^Mod.  155 ;  and  see  Dyer,  §99.  a.  S.  P. —  (1). 

(3)  [See  tnhabUanUof  MiddUbar<mgh  v.  hihabiianU  of* RochesUry 
13  Mass.  Rep.  363.     mgfUmaa  v.  Wi^igMny  4  Johns.  Ch.  Rep.  343. 
Twmer  v.  MeuerSy  1  Haggard's  Rep.  414.     Browning  v.  Reaney  2 
,  Phillemore,  ^.] 

(1)  [By  the  canon  law,  which  is  the  basis  of  the  marriage  law  all 


93tt  MARRIAGE. 

f  49X  Where  the  marriage  is  celebraied  between    £b|^ 

nr.         subjects  in%  foreign  country^  oocapied  by  the  troopt  of 
the  King  of  England,  it  is  to  be  presumed  that  the  law  of 


MirriH*  »     England,  ecclesiastical  and  civil,  was  recognised  and  ob- 
jj*jj.    ^      served  there  (x). 
pmn  teat.       j^  general,  if  it  be  insisted  that  the  marriage  has  been 

*  9S9  solemnized  in  conformity  with  the  law  of  the  ^coantry 

where  the  marriage  took  place,  it  is  necooBsny  to  prove 
what  the  law  of  tut  country  was  (y). 

Where  the  marriage  appeared  to  have  been  soleraniied 

•  by  one  who  publicly  assunied  the  office  of  a  priest,  and  ap- 
*     peared  to  be  such,  and  was  performed  openly  in  a  pobbc 

chapel,  and  was  followed  by  a  long  cohabitatioD  of  the 

hsiMC  of  a  prisst,  sad  sppesrsd  to  be  sneb,  in  '•  poblK  chapei,  and 
bad  been  followed  by  cohabitatioii  for  eleven  yearn 

A  mania|;e  between  prote^UDt  Briti^  subjects,  celebrated  at 
Madras  by  a  catbolic  priest,  according  to  tbe  ntes  of  the  Romish 
church,  is  valid,  ahbough  no  license  be  obtained  from  the  pnrenKM*, 
aeeordiog  to  the  loeal  usage  there.  LtnUtmr  v.  TVesMe,  8  Taunt. 
MOl  Such  a  marriage  would  have  been  valid  in  England  befere 
the  Dianriage  act.  JbuL  The  eanon  law  b  the  genera]  law  of  mar- 
riage, unless  it  be  altered  by  the  municipal  law  of  the  particidar 
place.  Rid,  And  therefore  a  marriage  between  Britidi  subjects, 
celebrated  at  Versailles  by  aprotestant  Kn|iish  clergyman  there,  but 
which  is  invalid  aeeordiog  to  the  law  of  France,  is  invalid  heie. 
Ltu»n  V.  Hif^pnM, 3  Starkie's  C.  178.  So amarriage  by  contractin 
Scotland,  valid  according  to  the  law  of  ScotlaM,  is  valid  here. 
DahrympU  v.  DtUrymvU^  3  Haggard's  Rep.  54. 

By  the  stat.  4  6.  4,  e.  91,  marriages  celebrated  by  a  minister  of 
the  church  of  England  in  the  chapel  or  house  of  any  British  am- 
bassador residing  within  the  country  to  the  court  of  which  he  n 
accredited,  or  in  the  chapel  belonging  to  any  British  heuuj 
abroad,  or  in  the  house  of  any  British  subject  residing  within  such 
factory^  and  those  solemnized  within  the  British  lines  by  any 
chaplain,  or  officer,  or  other  nerson  officiating  under  the  orders  of 
the  commandSog  officer  of  a  British  army  serring  abroad,  shall  be 
deemed  to  be  good  and  valid. 

(x)  Per  Ld.  EUenborough,  12.  v.  Brampimh  10  East,  288. 

(if)  See  tit.  Fbreign  Lato,  and  supra^  9S8,  note  (5). 


over  Europe,  and  by  tbe  law  of  Scotland,  and  of  those  States  in  the 
Union  where  there  are  no  marriage  acts  to  control  it,  consent  alone 
to  a  contract  of  marriage,  depresenU,  is  sufficient  to  render  the 
marriage  binding,  without  any  other  act.  See'AfJUam  v.  Widker, 
1  Dow,  148.  Dalrymjde  v.  DairympU,  3  Haggard's  Rep.  54.  81.  At- 
habitanU  of  MUford  v.  inhabitants  <jf  Worcesier^  7  Mass.  Rep.  48. 
Inhabitants,  o/Londondmf  v.  hUtabUants  of  Chester,  2  New  Hamp. 
Rep.  ^68.  Chtseldine  v.  AseiMr,  1  Har.  &  M 'Hen.  1591  Fmton  v. 
Reedy  4  Johns.  22.  See  also  Benion  v.  Benton^  1  Day,  111.  Hndz 
T.  Sealy,  6  Binoey,  405.    Dumareslif  v.  KfJUy,  3  Marsh.  370.] 


PRESUMPTIVE  EVIDENCE.  939 

parties,  it  was  held,  in  a  settlf  ment  case,  that  a  valid  mar-       paet 
ria^e  was  to  be  presumed  {z).  nr« 

Evidence  of  the  law  of  tne  country,  with  respect  to  mar-  *« 


riages,  must  be  derived  from  a  person  of  competent  know-  Marriage  in 
ledge  on  the  subject  (a).    The  Ld.  Chief  Baron  of  the  Ex-  ^^*« 
chequer  refiised  to  receive  evidence  of  the  law  of  Scotland    *^°°^  ***'' 
in  regard  to  the  validity  of  a  marriage  cootracted  there,  from 
a  tobacconist. 

2dly.  Cohabitation  and  repute,  including  the  declaration  Cohabitation 
of  deceased  members  of  a  familv,  are,  it  has  been  seen,  «»)  repute. 
evidence  not  only  as  to  the  fact  of  marriage,  but  also  as  to 
the  state  and  condition  of  the  family,  and  the  relationship 
of  its  various  members  (i).  It  seems  to  be  a  mneral  rule, 
that  in  all  civil,  personal  actions,  except  that  lor  criminal 
conversation,  general  reputation  and  cohabition  are  suffi- 
cient evidence  of  marriage  (c)  (I). 

(z).iZ.  v.  Brampton^  10  Eiaat,  289.  and  «u;9ra,  p.  936,  note  (s). 

^a)  Ibid.  Vide  suvra^  tit.  Foreign  Lawa,  In  Ganer  v.  Ltatfy 
Laneshoroughj  Peake  s  C.  17,  a  Jewess,  was  allowed  by  Ld.  Kenyon 
to  prove  that  she  had  been  divorced  in  a  foreign  country,  according 
to  the  custom  and  ceremonies  of  the  Jews  there. 

(h)  Saproy  Vol.  I.  p.  58,  9.  VoL  II.  tit.  Bastardy,  p.  224  ;  and 
ef|/ra,  tit.  Pedigrte,  where  this  subject,  and  also  that  of  the  compe- 
tency of  witnesses  in  such  cases  is  further  considered. 

(e)  Ibid,  and  Leader  v.  BarriL  I  Esp.  C.  353.  Read  v.  Passer, 
Peake's  C.  231 ;  May  v.  May,  B.'N.  P.  112;  Hervey  v.  Heroey,  2  W. 
Bl.  877 ;  2  Roll.  Ab.  551 ;  Kay  v.  Duek^  de  Pienne,  3  Camp.  123. 
See  ^anden  v.  SUmderif  cited  4  T.  R.  469 ;  and  tit.  Presumption, 
Vol.  lit.  Where  a  marriage  in  Ireland  was  inferred  from  circum- 
stances of  avowal  and  reputation,  the  Ecclesiastical  Court  held 
that  it  was  not  invalidated  by  evidence  of  belief  on  the  part  of  the 
husband  that  it  was  invalid,  having  been  celebrated  by  a  popish 
priest  l^eadman  v.  PoweU^,  1  Addams,  58. 
^ ■ 

(1)  [HamnUeh  v.  Bronson,  5  Day,  290.  PureeU  v.  Purcell,  4  Hen. 
&>  Mun.  507.  Inhahts.  of  JVeu^mrypori  v.  Inhabts.  of  BooMay,  9 
Mass.  Rep.  414.  TdU  v.  Foster,  1  Taylor,  121.  fFhUehead  v. 
Clinch,  2  liayw.  3.  Ftnton  v.  Reed,  A  Johns.  52.  aee.  But  where, 
without  any  apparent  rupture,  the  parties  after  a  cohabitation  of 
about  two  years,  separated  and  continued  separate  nearly  forty 
years,  without  any  claims  or  pretensions  on  each  other  as  husband 
and  wife,  the  presumption  of  marriage  arising  from  the  previous  coha- 
bitation is  rebutted.  Semb.  Jackson  v.  Claw,  18  Johns.  346  In  cases 
of  cohabitation,  the  presumption  is  in  favor  of  its  legality  ;  but  when 
it  is  known  to  have  been  illicit  in  its  origin,  this  presumption  can- 
not be  made.  Cunninghams  v.  Cunninghams,  2  Dow,  482,,  Sed 
vide  Fewion  v.  Reed,  and  Jackson  v.  Claw,  ubi  sup. 

In  Forney  v.  HaUadur,  8  Serg.  &  Rawle,  159,  the  Sup.  Ct.  of 
Pennsylvania  decided,  that  in  an  action  for  crim,  con,  the  declaration 
of  the  defendant,  that  he  knew  the  woman  was  married  to  the  plain- 
tiff, and  that  with  knowledge  of  that  fact,  he  had  seduced  her  affec- 
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FAMX  2d\j.  The  effect  of  judgments  in  ecclesiastical  emits 

nr.         upon  the  question  of  marriage  has  been  already  adverted 

to  (6). 

*  940      *  Ii>  ^^  ^^^'"^  ^f  <^ivil  proceedings,  a  direct  sentence  of 

Sinteiica  c€     nullity,  or  sentence  in  affirmance  of  a  marriage,  are,  it  has 

Eccietiasticfti   ^^^en  held,  conclusive  evidence  upon  a  question  of  legiti- 

°'^'  macy,  arising  incidentally  upcm  a  claim  to  a  real  estate  (e^. 

A  sentence  in  a  jactitation  suit,  it  has  been  held,  is  evi* 

dence  as  to  a  marria^,  upon  a  question  of  title  in  ejectment, 

and  in  personal  actions,  founded  upon  a  supposed  mar* 

riage  between  the  same  partiei  or  their  privies  (d). 

So  a  direct  sentence  in  a  suit  upon  a  promise  of  marriage 
against  the  ^contract,  is  evidence  to  disprove  the  contract 
in  an  action  brought  upon  the  same  contract  for  dam* 
ages  {e).  But  in  these  cases  it  is  to  be  observed,  that  the 
suits  m  which  the  evidence  is  so  receivable  must  be  be- 
tween the  same  parties  or  their  privates  (/}. 

It  seems  that  a  sentence  concerning  marriage  in  a  spiri- 
tual court  is  not  evidence  in  a  criminal  proce^ling,  unless 
it  be  a  direct  proceeding  in  rem^  and  final  and  conclusive 
in  its  nature ;  and  that  even  there  it  is  liable  to  be  impeach- 
ed for  fraud  (g), 
igamj.  j^  j^^  1^^^  solemnly  determined,  in  the  case  of  the 

«  OA    ^^^'^^^  ^^  Kingston,  that  a  sentence  in  a  jactitation  suit  is 
^^^  not  conclusive  evidence  upon  a  prosecution  for  *  biga- 

(h)  Suproj  VoL  I.  pL  ii.  sec.  9^. 

(c)  11  St.  Tr.  261.    Supra,  Vol.  I.  p.  331. 

(d)  11  St.  Tr.  261.    Supra,  VoL  I.  p.  233. 

(t)  Per  De  Grey,  C.  J.  11  St.  Tr.  261.    BaeogiaY.  FUiaRud^ 
1  Stra.  691 ;  mpray  Vo).  I.  p.  216. 

(f)  Supra,  Vol.  I.  p.  283. 11  St.  Tr.  261.  It  is  then»  sud  by  Chief 
Justice  de  Grey,  that  in  .such  cases  the  parties  to  the  suits,  or  at 
least  the  parties  against  whom  the  evidence  was  received,  wero 
parties  to  the  sentence,  and  had  acquiesced  under  it,  or  claimed 
under  those  who  were  parties,  and  had  acquiesced.  Qu,  wh^er 
stich  a  sentence  would  he  evidence  for  a  stranger  against  a  party, 
there  being  no  mutuality.    Vide  supra.  Vol.  I.  p.  186. 

(g)  Vide  supra,  tit.  Draud.    . 

tions,  &c.  might  be  given  in  evidence  in  proof  of  the  oiarriage. 
See  JhOe,  p.  36.  438.  noU  (x),  &  439 ;  2  PhiL  Ev.  151 ;  wheredie 
same  doctnne  is  suggested. 

The  weight  of  such  evidence  may  be  very  small ;  its  admissibXli* 
ty  seems  to  rest  on  clear  principles.] 


ACTION  FOR  BREACH  OF  PROMISE.  <^41 

my  (A),  but  that  at  all  events,  it  is  liable  to  be  impeached       part 
on  4he  part  of  the  crown  by  evidence  of  collusion  (t).  it. 

In  the  case  of  Martin  Lolly  (i),  the  prisoner  being  in- 


dicted for  bigamy,  his  defence  was,  that  previous  to  his  Sentence  of  as 
second  marriage  he  had  been  divorced  from  his  first  wife,  Ecclesiastical 
whom  he  had  married  in  England,  by  virtue  of  a  sentence  ^^"' ' 
of  the  Consistorial  Court  in  Scotland,  in  a  suit  instituted 
by  the  first  wife,  on  the  ground  of  adultery  committed  by  the 
prisoner  in  Scotland ;  it  appeared,  that  although  the  pro- 
ceedings had  been  instituted  bona  fide  by  the  wife,  the 
whole  had  resulted  from  the  artful  practices  and  contrivance 
of  the  husband ;  the  prisoner  was  convicted,  and  sentenced 
to  transportation.    The  case  was  afterwards  argued  before 
the  Judges,  who  are  stated  to  have  been  unanimously  of 
opinion  that  a  marriage  solemnized  in  England  coirid  not 
be  dissolved  but  by  an  act  of  the  Legislature  (/). 

In  an  action  for  breach  of  promise  of  marriaj^,  evidence  Action  for 
of  the  promise  is  either,  Ist,  express,  or  2dly,  is  from  the  mf^'^'f  ma^r °' 
nature  of  the  case,  frequently  presumptive.    It  has  been  riage. 
seen  that  the  promise  need  not  be  in  writins  fm),  and  that 
where  it  is  in  writing  it  need  not  be  stamped  (n). 

A  promise  to  marry  generally  is  in  point  of  law  a  pro- 
mise to  marry  within  a  reasonable  tune  M,  Where  the 
defendant,  having  called  upon  the  plaintifi,  to  whom  he 
paid  his  addresses,  at  herfiither's  house,  said  *  to  the  father,  ^  942 
upon  going  away,  I  have  pledged  mjr  honour  to  marry  her 
in  six  months,  or  in  a  month  after  Christmas,  and  this  varied 
fi'om  the  counts,  which  alleged  a  promise  to  marry  within 
a  specified  time ;  it  was  left  to  the  Jury  to  presHnle  from 
the  circumstances,  a  general  promise  to  marry  {p). 

The  refusal  to  marry  should  also  be  proved,  either  by  Proof  of  re- 
proof of  an  actual  refusal,  or  of  conduct  and  declarations  ^"*^'* 
equivalent  to  an  absolute  refusal ;  and  where  it  is  alleged 

(h)  11  St.  Tr.  963.    Supra^  tit.  Fraud.    It  seems  upon  principle 
that  SQcb  a  sentence  is  not  evidence  at  all.    Vide  Vol.  I.  p.  233. 

(i)  Ibid. 

(k)  Cor.  Wood,  B.  Lancaster  Sum.  Ass.  1813. 

(I)  Russel,  387.    See  Tovey  v.  Lindsay ^  I  Dow,  117 ;  where  this 
case  is  referred  to  by  the  Ld.  Chancellor. 

(m)  Saproy  596.    [See  Derbif  v.  Phelps,  Supra,  603,  fUfU  (1).] 

(n)  Supra,  79.    Or/ord  v.  CoU,  3  Starkie's  C.  351. 

(o)  Potter  V.  Deliwsy  1  Starkie's  C.  83. 

(p)  PcUer  V.  IMoof,  1  Starkie's  C.  83,  Cor.  Ld.  Ellenborough. 
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PART       tbat  the  plaintiff  has  married  another  woman,  the  &ct  most 
IV.         be  proved  (9)  (1). 

-  A  defence  to  an  action  of  this  kind  frequently  remits 
Proof  in  de-  from  the  very  peculiar  nature  of  the  contract.  It  would  be 
feace*  going  much  too  fiu*  to  say,  that  a  party  who  is  morallv  ex- 

cused in  breaking  off  an  engagement  to  marry,  is  also  in 
all  cases  legally  absolved. 

Nevert  eless,  the  practising  of  fraud  and  deception  in 
matters  li  ely  to  influence  the  conduct  of  the  other  con- 
tracting party,  would  in  this  case,  as  well  as  in  any  other 
matter  of  contract,  render  the  agreement  void.     It  seems 
also,  that  where  it  is  discovered  that  one  party  has  been 
guilty  of  fraudulent  or  dishonest  conduct  in  c<diateTal  trans- 
actions, the  other  party  is  not  bound  to  fiilfil  a  promiae 
made  previously  to  the  discovery  (r).    But  it  woeld  be  in- 
cumbent on  the  defendant  in  such  a  case  to  substantiate 
the  grounds  of  refiisal  by  evidence.    It  woukl  be  insuffi- 
cient to  prove  merely  that  a  suspicion  of  the  kind  eioated ; 
and  that  upon  being  called  opon  to  repel  the  charge,  the 
plaintiff  omitted  to  do  so.    Bkit  although  the  omission  on 

(q)  As  to  t&e  proof,  vi<le  sMjpro,  992. 

(r)  See  Badddy  v.  Morttoek  9f  ux.  Hoh^s  C.  151.  And  in  general^ 
as  to  the  prineiples  on  which  a  jnstiAcatioB  of  this  nature  rests,  sea 
Potbier's  Traite  du  Contrat  de  Marriage,  Part  II.  c.  1.  art.  7.  <^ 
whether  a  discovery  of  the  woman's  waat  of  chastity  be  not  a  kfsl 
bar  to  an  action  by  her. 
__^^_^  -     • - 

(1)  [In  an  action  for  breach  of  promise  of  marriage,  an  ezprMS 
promise  need  not  be  proved  (6  mod.  172.  Holt,  4SB1 ;  a  promise 
may  be  inferred  from  those  circumstances  which  usuaUy  accompa- 
ny such  an  engagement ;  such  as  expressions  of  attachment  in  let- 
ters, &c.     M^^^man  v.  CoaUt^  15  Mass.  Rep.  1. 

In  Ptppingtr  v.  Lowe,  1  Halsted's  Rep.  384,  it  was  held  that  de- 
clarations of  the  plaintiff,  that  she  had  promised  .to  marry  the  defen- 
dent,  made  long  before  the  suit  was  brought,  were  good  evidence 
ibi;.  herself,  to  show  the  mutuality  of  the  contract. 

Evidence  of  seduction  may  be  given  in  evidence  to  enhance  the 
damages.  Semb,  Per  Parsons,  C.  J.  Pavi  v.  Fnaier^  3  Mass.  Rep. 
73.  BewUon  v.  KeUogg,  ib.  189.  Corm  v.  WtUon^  3  Overton^isRep. 
23a     Contra,  2  Bibb,  341,  Burks  v.  Shmn. 

If  no  time  or  place  for  the  marriage  is  appointed,  an  ofier  to  per- 
form must  be  alleged  and  proved ;  allegation  and  proof  of  readiness 
and  willingness  are  not  sufficient.  Burks  v.  Smwr,  uIm  si^  See 
Martin  v.  PatUm^  1  Littell's  Rep.  235. 

A  promise  of  marriage,  made  to  an  infant  by  an  adnh,  is  htndini^ 
on  the  latter,  and  the  infant  may  maintain  an  action  ^  the  breach 
of  it,  without  averrinff  the  consent  of  his  parent  or  guardian  to  the 
marriage  (Connor  v.  i&6iiry,  1  Marsh.  78 ;)  but  if  the  infant  be  sued 
for  breach  of  his  promise,  his  hifiulcy  is  a  giMMl  defence.  PoM  v. 
Pratt,  1  Chip.  Rep.  252.1 
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the  part  of  the  plaintiff  to  exculpate  himself  would  be  no       part 
bar  to  the  action,  it  may  *  nevertheless  under  the  circum*         it. 
stances  materially  affect  the  damages  («).     It  seems  that 


in  general  where  one  party  has  improvidently  made  a  pro-  *  943 
mise  to  marry  another,  the  gross  misconduct  and  general  Proof  in  de- 
bad  character  of  the  plaintiff  is  a  good  defence  to  the  ac-  ^^'^^^ 
tion  (i). 

So  if  a  man  after  a  promise  of  marriage  has  been  made 
by  the  woman,  conduct  himself  in  a  brutal  or  violent  man- 
ner, and  threaten  to  use  her  ill,  she  is  not  bound  to  com- 
mit her  happiness  to  his  keeping,  and  this  would  be  a  legal 
defence  to  the  action  (u).  And  even  in  cases  where  the 
misconduct  of  the  plamtiff  does  not  afford  a  legal  bar  to 
the  action,  yet  if  he  has  betrayed  gross  habits  or  waht  of 
feeling,  such  circumstances  oueht  it  seems  to  be  consider- 
ed by  a  Jury  in  their  estimate  of  damages  {x), 

« 

Murder. 

The  offence  consists  in  the  killing  any  person  under  the 
kinff's  peace,  with  malice  aforethought,  either  express  or 
imj^ied  (y). 

This  definition  includes,  Ist,  The  killing  of  another; 
2dly,  Of  malice. ;  3dly.  By  the  prisoner's  act. 

1.  The  proof  of  killing  another  involves  the  proof  of 
*  the  death  of  the  person,  and  that  it  was  occasioned  by  *  944 
some  act  done  by  another. 

First,  Of  the  death  of  the  person  specified  in  the  indict-  Proof  of  the 
ment.     It  has  been  laid  down  by  Ld.  Hale,  as  a  rule  of  ^^^^' 
prudence  in  cases  of  murder,  that  to  warrant  a  conviction, 
proof  should  be  given  of  the  death^  by  evidence  of  the  ac- 

(8)  Ibid. 

(t)  fbirf&ca  v.  SeUway,  3  Esp.  C.  236.  [Supra,  369,  note  (2).)  In 
that  case  the  defendant  had  a  verdict ;  but  note,  that  he  proved  hot 
only  that  the  plaintiff  was  a  woman  of  genera]  bad  character,  but 
also  one  instance  of  gross  misconduct.  In  the  same  case  Ld.  Ken- 
yon  held,  that  a  witness  might  give  evidence  as  to  the  character  which 
he  had  heard  of  the  woman  upon  inquiry  in  the  neighbourhood,  al- 
though it  was  objected  that  those  who  knew  her  character  in  the 
neighbourhood  ought  to  be  called,  and  give  evidence,  since  other- 
wise the  party  would  be  precluded  from  cross-examining  as  to  the 
means  of  knowledge.     Tprni.  qu, 

(u)  Per  Ld.  Ellenborough,  in  Leeds  v.  Cook  ^  ux.  4  Esp.  C.  256. 

(x)  Ibid. 

(y)  Post.  256.    4  BL  Comm.  198.    3  Inst.  47.    1  Hale,  424. 
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PART       tual  finding  of  the  body  (&).    But  although  it  be  certain 

lY.        that  no  conviction  ought  to  take  place  unless  there  be  most 

.^....— »  foil  and  decisive  evidence  as  to  the  death ;  yet  it  seems 

Proof  of  d«atb.  that  actual  proof  of  the  finding  and  identifying  of  the  body 

is  not  absolutely  essential.    And  it  is  evident  that  to  lay 

down  a  strict  rule  to  that  extent  might  be  productive  of  the 

most  horrible  consequences. 

In  ISndmarth^B  case  (c)  the  prisoner,  a  mariner,  waa  in- 
dicted tot  the  murder  of  his  captain  at  sea,  a  witness  saw  the 
prisoner  throw  the  captain  overboard,  and  be  was  not  seen 
or  heard  of  afterwaros ;  and  it  was  left  to  the  Jury,  under 
the  circumstances,  to  say  whether  the  deceased  had  not 
946  been  killed  by  the  prisoner  before  *  he  was  thrown  into 
the  sea,  and  the  jury  being  of  that  opinion,  the  priaooer 
was  c<Mivicted  and  executed  .(d.) 

A  variance  in  the  proof  in  the  name  of  the  deceased,  as 
alleged  in  the  indictment,  will  be  fatal  (e). 
Next,  the  act  (/)  of  the  prisoner  which  occasioned  the 

(6)  2  Hale,  390 ;  where  Cd.  Hale  said,  ^  I  would  never  convict 
anv  person  of  murder  or  manslaughter,  unleas  the  fact  were  proved 
to  be  done,  or  at  least  the  bodv  found  dead,  for  the  sake  of  two  caaes ; 
one  mentioned  in  my  Ld.  CoKe's  P.  C.  104,  p*  233,  a  Warwidisbire 
case  {vide  Muproy  Vol.  I.  p.  33) ;  another  that  happened  within  my 
remembrance  in  Staffordshire,  where  ^,  was  long  missing,  and  upon 
strong  presumptions,  B*  was  supposed  to  have  murdered  him,  and 
to  have  consumed  him  to  ashes  in  an  oven,  that  he  should  not  be 
fi>und,  whereupon  B.  was  indicted  of  muider,  and  convicted  and 
executed ;  and  within  one  year  afler,  A.  returned,  being  indeed  sent 
beyond  sea  by  B.  against  bis  will ;  and  so,  though  B.  justly  deserFed 
death,  he  was  really  not  guilty  of  that  offence  for  which  he  sufl^red." 

I  recollect  to  have  read  a  very  remarkable  account  of^ie  case  of 
Ambrose  Owynnett,  who,  afler  being  convict^  of  murder,  was  sus- 
pended for  a  considerable  time  in  the  usual  courae  of  execution,  and 
afterwards  gibbeted,  and  yet,  in  consequence  of  a  series  of  singular 
circumstances,  he  survived  his  supposed  execution,  and  having 
escaped  to  a  foreign  country,  actually  met  and  conversed  with  the 
person  for  the  supposed  murder  of  whom  he  had  bean  condemned 
to  die. 

(c)  2  Leach,  571. 

(d)  The  conviction  was  unanimously  approved  of  by  Xhe  judges. 
The  objection,  that  the  body  had  not  been  fbund,  was  urged  by  Mr. 
Garrow  at  the  triaL  See  a  case  cited  Russel,  683 ;  where  Gould, 
J.  directed  the  acquittal  of  two  prisoners  who  had  been  seen  to 
strip  an  infant,  the  bastard  child  of  one  of  them,  and  throw  it  into 
a  dock  at  Liverpool,  on  account  of  the  possibility  that  the  tide 
might  have  carried  out  the  living  infant  from  the  dock. 

(e)  See  Staikie's  Criminal  Pleadings,  164, 3d  edit. 

(^  It  is  necessary  that  the  death  should  have  been  occasioned 
by  some  corporeal  injury  done  to  the  party  by  force,  or  by  poison, 
or  by  some  other  mechanical  means  which  occasion  death  ;  for  al- 
thouch  a  person  may  inforo  conscitnixct  be  as  guilty  of  murder  bv 
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death  is  to  be  proved.    The  proof  must  agree  in  substance       part 
with  the  allegations  on  the  record.    But  if  the  act  of  the         iv. 
prisoner,  and  the  means  of  death  proved,  agree  in  substance  .^—.-i.— .....— . 
with  those  which  are  alleged,  the  nature  of  the  violence,  Proof  of  the 
and  the  kind  of  death  occasioned  by  it  being  the  same,  a  V^^^  ^^  ^^^ 
mere  variance  as  to  the  name,  or  kind  of  instrument  used, 
will  not  be  material  (^^.     *  Neither  will  the  variance  be  *  946 
material,  though  it  should  appear  that  the  party  charged  as 
a  principal  in  the  second  degree  was  a  principal  in  the  first 
degree ;  orj  although  it  should  turn  out  that  a  party  indict- 
ed as  a  principal  in  the  first  degree,  was  but  a  principal  in 
•the  second  degree  (A). 

Unless  the  death  be  so  immediately  and  obviously  occa-  Connection  be* 
fifoned  by  the  violence  inflicted  by  the  prisoner,  as  to  ex-  in5*Ui?death. 
elude  all  dout^t  upon  the  subject,  the  connection  between 
the  act  of  the  prisoner  and  the  death  of  the  deceased  must 
be  proved  by  means  of  the  judgment  of  persons  of  profes- 
sional skill  and  experience,  who  have  had  an  opportunity 
of  forming  an  opinion  upon  the  subject,  or  who  are  ena« 
bled  to  form  an  opinion  from  the  circumstances  of  the  case, 
as  detailed  by  others  (t). 

Where  there  is  any  doubt  whether  the  death  was  occa- 
sioned by  the  act  of  the  prisoner,  or  by  some  other  cause, 
it  is  of  course  a  question  of  fact  for  the*  jury  (&). 

working  on  the  passitHis  or  fears  of  another,  and  as  certainly  occa- 
sion death  by  such  means  as  if  he  had  used  a  sword  or  pistol  for 
the  purpose,  he  is  not  the  object  of  temporal  punishment  (1  Hale, 
4S7,  429.  East's  P.  C.  225).  But  it  is  not  essential  that  the  hand 
of  the  party  should  immediately  occasion  the  death ;  it  is  sufficient 
if  he  be  proved  to  have  used  any  mechanical  means  likely  to  occa- 
sion death,  and  which  do  ultimately  occasion  it :  as,  if  a  man  lay 
I)oison  for  another,  with  intent  that  he  should  take  it  by  mistake 
for  medicine,  or  expose  another,  agfiinst  his  will,  in  a  severe  sea- 
son, by  means  of  which  he  dies  (1  Haw.  c.  31,  s.  5.  1  Hale,  431, 
2) ;  so  where  a  harlot  left  her  newly-born  child  in  an  orchard,  co- 
vered only  with  leaves,  where  it  was  killed  by  a  kite  (1  Hale,  431. 
East's  P.  C.  226) ;  so  where  a  pauper  is  wilfully  removed  from  pa- 
rish to  parish  till  he  die  for  wan(  of  care  and  sustenance  (PaJm. 
545) ;  or  an  apprentice  dies  from  negligence  and  harsh  usage.  iS^ef^^s 
case,  East's  P.  C.  226,  7. 

(g)  See  the  cases,  Stark.  Crim.  PI.  91.  2d.  edit.  It  seems  that 
proof  of  any  one  of  the  means  of  death  stated  is  sufficient,  ib.  and 
it  V.  Clarky  1  B.  &  B.  473.  1  Bulst.  87.  Weston's  case,  3  Inst.  49. 
WaikifCB  case,  4  Co.  41. 

(h)  See  Stark.  Crim.  Pleadings,  fr  suprc^  tit  Accessory, 

(i)  Vide  VoL  I.  p.  74 ;  and  Squirt's  case,  Stafibird  Lent  Assiz. 
l?i^.  Cor.  Lawrence,  J.  Russel,  621. 

(h)  SelfB  case,  E^t's  P.  C.  226,  7 ;  where  an  apprentice  having 
returned  from  ftideweR,  whither  he  had  been  sent  for  misbe)^- 
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PAST  Where  the  husband  and  wife  were  charged  with  the 

rr.         murder  of  an  apprentice  to  the  husband,  by  using  him  in  a 
..  barbarous  manner,  and  not  providing  sufficient  nouridi- 

PMof  of  the  ment,  and  the  opinion  of  the  surgeon  who  opened  the  bo- 
?"JL*^**^  dy,  was,  that  the  boy  died  from  debility,  ^occasioDed  by 
^^  «  QA'j  the  want  of  proper  nourishment,  and  not  from  the  wounds, 
d^c.  it  was  held  that  the  wife  was  entitled  to  be  acquit- 
ted, as  it  was  the  duty  of  the  husband  and  not  of  the  wife 
to  provide  sufficient  food  and  nourishment  for  the  appren* 
tice(I). 

It  is  sufficient  in  law  to  prove  that  the  death  of  the  par- 
ty was  accelerated  by  the  malicious  act  of  the  prisoner  {m)f 
alth6uffh  the  former  laboured  under  a  mortal  disease  at  the 
time  of  the  act.  And  it  is  sufficient  to  constitute  murder 
that  the  party  dies  of  the  wound  ^iven  by  the  prisoner,  al- 
though tne  wound  was  not  origtnaUy  mortal^  but  became 
so  in  consequence  of  negligence  or  unskilful  treatment  {n)^ 
but  it  is  otherwise  where  the  death  arises,  not  from  (he 
waundy  but  from  unskilful  applications  or  operations  used 
for  the  purpose  of  curing  it  (o). 
Proof  of  nm-  U.  Malice  is  either  positive  and  enpreM,  or  it  is  inpUed 
lice.  malice,  or  malice  in  construction  oflaw.     Malice  of  the 

former  kind  consists  in  an  actual  and  deliberate  intention 
unlawfully  to  take  away  the  life  of  another  (^) ;  and  the 
actual  existence  of  such  an  intention  is  a  question  of  feet 
to  be  found  and  ascertained  by  the  jury.  Implied  or  con- 
structive malice  is  not  a  feet  for  the  jury,  but  is  an  infe- 
rence or  conclusion  founded  upon  the  particular  fects  and 
circumstances  ascertained  by  them,  in  which  case  the  real 
intention  and  object  of  the  prisoner  is  frequently  a  very  ma- 
*  948  terial  *  ingredient,  ahhougn  he  did  not  deliberately  medi- 
tate and  intend  actual  destruction. 

viour,  in  a  lousy  and  distempered  state,  and  was  afterwards  ifi- 
treated  by  his  master,  and  medical  evidence  was  given,  that  if  he 
had  been  properly  treated  after  his  return  home  he  might  have  re- 
covered, it  was  left  to  the  jury  to  say  whether  the  death  had  been 
occasioned  by  ill  treatment  which  the  apprentice  received  from  his 
master  after  returning  from  Bridewell. 

(l)  JR.  V.  Squire  ^  ux.  Russel,  G3i. 

(m)  1  Hale,  428. 

(n)  Ibid.  (o)  Ibid. 

(p)  Supra,  tit.  Malice.  Malice  being  essential  to  the  offence,  it 
follows  that  noj;>er8on  can  iucur  the  penalties  of  homicide  who  is 
of  so  imbecile  or  unsound  a  mind  as  to  be  incapable  of  malice,  ac- 
cording to  the  rule  of  civil  law,  tU  nee  infans,  necJuHoius^  nee  on* 
ca9ufoHuiioy}eeidit,haekgeieiuahLr.  L.12,h.  t.  L.3.§4.  na- 
ne&.  £lem.  Jur.  Civ.  ad  Pand.  P.  7,  sec.  201.  Fide  ouvra.  tit.  /n- 
/crnl,  728 ;  infra,  tit.  WiU. 
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It  is  a  general  rule,  that  the  law  infers  malice  from  the       pajblt 
very  fact  of  killing  (9) ;  and  that  all  the  circumstances  of        iv. 
necessity,  accident  or  infirmity ^  which  justify,  excuse,  ^* 
extenuate  the  act,  are  to  be  proved  by  the  prisoner,  unless  Proof  of  mt* 
they  arise  out  of  the  evidence  produced  against  him  (1).  '><^* 
It  is  for  the  jury  to  pronounce  upon  the  truth  of  such  facts; 
and  it  is  for  the  court  to  decide  whether  in  point  of  law 
the  fact  of  killing  is  justified,  excused,  or  alleviated  by 
those  facts  (r). 

Upon  an  indictment  for  murder,  whenever  the  question  Actual  iDtent 
turns  upon  the  actual  and  specific  intention  of  the  prisoner  ^^  <*«»^'«y' 
at  the  time  of  the  act  whicn  ocoasioned  the  death,  the  ex- 
istence of  that  intention  or  disposition  is  a  question  of  ftict 
for  the  decision  of  the  jury  under  all  the  circumstances  of 
the  case.  And  it  seems  that  in  general,  notwithstanding 
any  facts  which  tend  to  excuse  or  alleviate  the  act  of  the 
prisoner,  if  it  be  proved  that  he  was  in  fact  actuated  by 
prepense  and  deliberate  malice,  and  that  the  particular  oc- 
casion and  circumstances  upon  which  he  relies  were  sought 
for  and  taken  advantage  of,  merely  with  a  view  to  gratify 
actual  malice,  in  pursuance  of  a  preconceived  scheme  of 
destruction,  the  offence  will  amount  to  murder  (^)« 

Where,  however,  fresh  provocation  intervenes  between  the 
preconceived  malice  and  the  death,  it  will  n6t  be  presum- 
ed that  the  killing  was  uf^n  the  antecedent  malice. 

I(A.  and  B.  quarrel,  and  they  are  reconciled,  and  after- 
wards fall  out  aj^ain,  and  .4.  kill  B.  it  will  not  be  presum- 
ed that  the  parties  fought  upon  the  old  *  grudge  {t).  But  *  949 
if  proof  be  given  that  the  reconciliation  was  but  counter- 
feit, and  that  the  prisoner  was  actuated  by  the  previously 
conceived  malice,  it  will  be  murder  (u). 

The  materials  from  which  the  jury  are  to  draw  their  con- 
clusion as  to  such  an  intention  are  obviously  the  previous 

situation  of  the  parties,  the  connection  and  transactions 

• 

(q)  Fost.  255. 

(r)  Ibid.    2  Ld.  Raym.  1493.    2  Str.  771. 

(s)  East's  P.  C.  224.    1  Hale,  451. 

(t)  1  Hale,  451.    Infra^  964.    Mason's  case,  note  (0). 

(u)  Ibid.    And  see  Mawre^s  case,  Fost.  132.    East's  P.  C.  239. 


(1)  [Penns^vania  y.  Honeyman,  Addison's  Rep.  148.  Same  v. 
BeU,  ibid.  161.  Same  v.  APFaU,  ibid.  257.  Same  v.  Lewis  if  ai. 
ibid.  282.  Tke  SkUe  v.  ZeUers,  2  Halsted's  Rep.  220.  ^ec.  But 
since  the  statute  of  1794,  in  Pennsylvania,  the  burden  of  proof  in 
on  the  Commonwealth ;  unless  the  circumstances  of  malice  are 
jntwedj  it  is  murder  only  of  the  second  degree.  Commonwealth  v. 
O^Hara,  before  M'Kean,  C.  J.  Wharton's  Digest,  148.]     - 
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PART      between  them,  the  conduct  and  ezprewkms  of  the  priMuer 
IT.         towards  the  deceased,  the  motives  by  which  be  was  proba- 
...^.— .^  bly  influenced,  and  above  all  the  fisicts  a^d  circumstances 
ActMi  iauD-    immediately  connected  with  the  transaction,  particularly 
tMw  10  destroy.  ^^  means  of  destruction  used,  the  mode  in  which  they  were 
procured,  and  the  subsequent  conduct  and  demeanour  of 
the  prisoner. 
intMiUoB  to         Where  malice  is  an  inference  of  law  from  the  fects,  that 
iDjure,  «c.       |g^  ^  *|  seems  in  all  cases  where  the  act  does  not  result 
from  actual  and  preconceived  malice,  the  question  still  fre- 
quently depends  upon  the  actual  inteniion  of  the  prisoner, 
which  is  to  be  found  as  a.  fact  by  the  jury.    They  are  to 
find   the  nature,  extent,  and  origin  of  the  intention,  as, 
whether  the  prisoner  really  inte^ed  not  to  destroy  the 
deceased,  but  to  do  him  some  bodily  injury,  and  to  what 
extent,  and  whether  this    intention    was    preconceived, 
or  arose  upon  the  occasion  of  some  sudden  provocaUon 
given  (d?). 
Negiipnco.  Where  there  was  no  intention  either  to  kill  or  injure,  it 

seems  also  to  be  a  question  of  fact  for  the  jury,  whether 
the  prisoner  conducted  himself  carelessly  and  negligently, 
^  950  and  whether  he  might  not,  by  using  proper  *  precaution, 
have  prevented  the  death.  According  to  the  opinicm  of  Sir 
Michael  Foster,  the  law  does  not  require  the  utmost  cauUon 
to  be  used ;  it  is  silfficient  thattfi  reasonabk  precaution, 
what  is  usuflJ  and  ordinary  in  like  cases,  be  taken  (y),  and 
this  appears  to  be  a  question  of  faqt  for  the  jury  (z)  (1). 

(x)  If  t^.  intendeth  to' beat  B.  in  anffer,or  from  preconceived  ms- 
lice,  and  death  ensueth,  it  will  doubtless  be  no  excuse  tbat  be  did 
not  intend  all  the  mischief  that  followed ;  for  what  he  did  was 
malum  in  9ty  and  he  must  be  answerable  for  the  eonaequenees  of 
doing  it    Post  359. 

(y)  Post.  964,  5. 

(z)  Ibid,  and  the  case  there  cited  ;  where  it  was  left  by  Mr.  J. 
Poster  as  a  question  for  the  jury,  to  say  whether  the  prisoner,  on  a 
charge  of  manslaughter,  had  not  reasonable  grounds  for  believing 
that  a  gun  which  went  off  accidentally  in  his  hands,  was  not  loaded. 

(1)  [If  a  person  assume  to  act  as  a  physician,  however  ignorant 
of  medical  science,  and  prescribe  with  an  honest  intention  of  cur- 
ing the  patient,  but  through  ignorance  of  the  quality  of  the  medi- 
cine prescribed,  or  of  the  nature  of  the  disease,  or  both,  the  patient 
die  in  consequence  of  the  treatment,  contrary  to  the  expectation  of 
the  person  prescribing,  he  is  not  guilty  of  murder  or  raandaughter. 
But  if  the  party  prescribing  have  so  much  knowledge  of  the  fttal 
tendency  of  the  prescription,  that  it  may  be  reasondbly  presumed 
that  he  administered  the  medicine  from  an  obstinate,  wmui  rash- 
ness, and  not  with  an.  hom^st  intentioB  aad  ezpectatioii  of  effecting 
a  care,  he  is  guilty  of  manslaughter  at  least,  thoijak  he  might  not 
have  intended  any  bodily  harm  to  the  patient,  vtmrno/nwuitih  ▼. 
T^omjMOfi,  6  Mass.  Rep.  194.] 
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By  constructive  malice,  or  malice  in  law,  it  is  meant  that       part 
the  fact  has  been  attended  with  such  circumstances  as  are        iv. 
the  ordinary  symptoms  of  a  wicked,  depraved  and  malig-  ................. 

nant  spirit  (a),  and  carry  with  them  the  plain  indications  constructive 
of  a  heart  regardless  of  social  duty,  and  fatally  bent  upon  maUce. 
mischief  (//).    Here  the  law  itself  infers  tnalice  from  the 
circumstances  found  by  the  jury,  without  their  spieciaLfindf 
ing  of  an  actual  intention  to  destroy  the  deceased. 

It  would  be  manifestly  inconsistent  with  the  design  of 
this  work  to  enter  into  a  aiscussion  of  those  circumstances 
and  particulars  which  constitute  constructive  malice,  or 
malice  in  law.  In  point  of  practice,  it  is  usual  and  proper 
to  be  prepared  with  evidence  of  ail  the  circumstances  con- 
nected with  the  transaction  which  tend  to  explain  its  real 
nature.  Id  particular,  it  is  essential  to  show  what  the  real 
intention  and  object  of  the  prisoner  was,  although  it  fell 
flhort  of  a  deliberate  design  to  take  away  the  life  of  the  de^ 
ceased ;  that  his  intention  was  to  commit  some  other  felo- 
ny, or  a  trespass,  or  some  otiier  unlawful  act,  or  that  the 
death  resulted  from  carelessness  and' culpable  want  of  cau- 
tion ;  the  nature  and  circumstances  of  the  quarrel,  *and  «  951 
provocalion,  where  such  have  existed;  the  nature  of  the 
weapon  used,  and  the  mode  of  procuring  it. 

Where  the  defence  is,  that  the  death  was  occasioned  by  Maiko  in  case 
acddentf  the  nature  of  the  act  itself  which  occasioned  the  ^^  ^.iUing  by 
death,  and  the  real  motive  and  intention  of  the  prisoner,  *<^<^*^®°'* 
are  the  proper  subjects  of  evidence ;  but  the  conclusion  as 
to  the  quality  of  the  offence,  as  founded  upon  such  facts,  is 
usually  a  question  of  law.    If  the  act  was  done  in  the  pro- 
secution of  a  felonious  intention,  it  will  amount  to  mur- 
der (c).    But  it  is  not  murder,  but  manslaughter,  if  the  pri- 
soner intended  to  commit  a  mere  trespass  when  he  acci- 
dentally killed  the  deceased  (d). 

(a)  Post.  356. 

fb)  Ibid.  257.  [  U.  StaUs  v.  CameUy  2  Mason's  Rep.  91.  U.  SUOes 
V.  Ross,  1  Gallisou,  628.] 

(c)  Fost.  258.  If  .4.  shoot  at  the  poultry  of  ^.  and  accidentally 
kill  a  man,  if  he  intended  to  steal  them^  it  is  murder ;  but  if  he  in- 
tended merely  to  kill  them,  it  is  but  manslaughter ;  and  it  is  not 
even  manslaughter  if  the  wrongful  act  be  merely  malum  Mroktbi" 
turn ;  as,  where  an  unqualified  person  usee  a  gun  to  kill  game. 
Fost.  259.    See  the  next  note. 

(d)  Foster,  258.  Ld.  Coke  seems  to  have  doubted  whether,  even 
in  the  latter  case,  the  offence  would  not  amount  to  murder ;  but 
Mr.  J.  Foster  was  of  opinion  that  it  would  amount  to  no  more  than 
manslaughter ;  and  eyen  in  the  former  case  the  rule  of  law  is  ex- 
eeedingly  ambiguous  and  unsatisfactory,  as  every  rule  must  be 
which  is  not  founded  upon  the  degree  of  moral  guilt,  or  upon 
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FMMT         <So  malice  may  be  inferred  where  an  act  unlawful  in  itr 

nr.         self  is  done  deliberately,  and  with  intention  of  mischief^  or 

«»i— -i....  great  bodily  harm  to  those  on  whom  it  may  *  chance  to 

*  952  ught,  and  death  is  occasioped  by  it  (e).  And  although  such 
CoDstntction.  an  original  intention  should  not  appear,  but  such  unlawfiil 
of  kuif  * V^^  ^^^  ^  done  heedlessly  and  incautiously,  the  offence  will 
accidenL  ^     amouut  tQ  manslaughter  (/). 

If  A.  intend  to  beat  B,  in  anger,  or  from  preconceived 
malice,  and  death  ensues,  he  is  guilty  of  murder,  or  of 
manslaughter  at  the  least,  although  he  did  not  iiUeiuf  the 
death  (g) ;  for  what  be  did  was  fna/tim  in  se^  and  he  is  an- 
swerable for  the  circumstances ;  but  the  nature  of  the  of- 
fence  in  such  cases  must  depend  upon  the  particular  cir^ 
cumstances. 

'  If  there  was  an  acttial  intmiion  to  kill,  or  to  do  great  bo^ 
dily  harm,  the  offence  would  undoubtedly  be  nmider,  with- 
out regard  to  the  means  used ;  but  if  there  wai  a  mere  m- 
tention,  as  evidenced  by  the  act  itself  to  do  some  bodily 
injury,  the  c<»nplexion  of  the  defence  will  depend  upon  the 
nature  of  the  instrument,  and  the  manner  andxircumstan- 
ces  of  using  it,  and  the  offence  will  be  murder  or  man- 
slaughter accordingly  as  these  facts  do  or  do  not  indicate 
that  brutal  or  malignant  intention  which  constitutes  malice 
in  law  ^A). 

The  mference  of  malice  frequently  arises  from  the  means 
used  by  the  prisoner,  as,  where  he  tuui  used  such  an  instra* 
ment  as  was  likely  to  produce. fetal  consequ^ices,  and 
where,  if  he  had  used  one  of  a  different  nature,  and  not 
Ukdy  to  occasion  decuhy  the  offence,  on  account  of  the  pro- 
vocation previously  given,  or  other  circumstances,  would 
have  amounted  to  manslaughter  only.    Thus,  if  a  master 

*  953  or  parent,  in  the  correction  of  *  a  child,  exceed  the  bouads 

grounds  of  public  convenience  or  necessity.  Upon  what  ground 
can  it  be  reasonably  contended  that  a  man  oueht  to  sufl^  death 
because  he  has  from  pure  accident  killed  anouier,  whilst  he  wlis 
committing  an  act  for  which  he  probably  would  not  have  been  im- 
prisoned for  six  months  ?  The  imm<n*alify  of  his  act  is  tiot  increase 
ed  by  a  circumstance  wholly  unforeseen  and  unexpected,  and  the 
mere  possibility  that  death  may  be  occasioned  in  the  course  of  com- 
mitting a  larceny,  and  that  the  punishment  when  such  an  aeddeot 
does  happen,  may  be  capital,  is  not  likely  to  operate  in  the  least  de> 
gree  to  duninish  the  number  of  oflfenders. 

(e)  Post.  261. 

(f)  Ibid. 

(g)  Ibid.  259.    1  Hale,  440, 1.    Kel.  127. 

(h)  See  East's  P.  €.  257.  Kel.  127.  If  one  throw  a  lare e  stone 
at  another  with,a  deliberate  inhtUum  to  kurt^  but  not  to  kifl,  it  will 
be  murder*    1  Hale,  440, 1. 
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of  moderation,  eitker  in  the  measure  of  it,  or  in  the  imtru-  part 

ment  made  use  of,  it  will  be  murder  or  manslaughter  accord-  iy. 
iag  to  the  circumstances  of  the  case  (A). 


And  even  in  the  case  of  homicide  by  a  person  following  Malice. 
his  lawful  occupation,  any  degree  of  carelessness  and  ne-  J^egHg^nce  in 
gligence,  through  which  the  death  was  occasioned,  will  occupftUoa? 
constitute  him  euilty  of  manslaughter,  and  he  must  show 
in  defence  that  he  used  all  due  caution  (i).    If  the  driver 
of  a  cart  had  notice  of  the  mischief  likely  to  ensue,  and  yet 
drove  on,  he  is  guthy  of  murder ;  if  he  might  have  seen         ' 
the  danger,  but  did  not  look  before  him,  he  is  guilty  of 
manslaughter,  for  there  was  a  want  of  due  circumspection; 
but  if  the  accident  happened  in  such  a  way  that  no  toant  of 
due  care  can  be  imputed  to  the  driver,  it  will  be  but  acci- 
dental death  (ft).    And  in  general  it  is  not  sufficient  that 
the  act  from  which  death  resulted  was  lawful  or  innocent ; 
it  most  be  done  in  a  proper  manner,  and  with  due  caution, 
to  prevent  mischief  (Q. 

Although  it  is,  as  has  been  seen,  a  general  mle,  that  cir-  Proof  wh«ra 
eumstances  in  justificaticm,  excuse,  or  alleviation,  are  to  maiil^^^^suUs 
be  proved  by  the  prisoner,  yet  where  the  inference  or  im-  from  legal  iitu- 
I>lication  of  law,  as  to  malice,  results  from  the  legal  autho-  ^}^^  of  pai- 
rity  and  situation  of  the  deceased,  that  authority  *  must  be  ^954 
proved,  or  in  default  of  proof  the  offence  will  in  general 
amount  to  no  more  than  manslaughter. 

In  general,  ministers  of  justice  are  specially  protected  officen  of 
by  the  law  whilst  they  act  in  the  execution  of  their  duty,  justice^ 
and  the  killing  of  officers  so  employed  is  deemed  to  be 
murder,  because  it  is  an  outrage  wilnilly  committed  in  de* 
fiance  of  the  justice  of  the  kingdom  [m\ ;  such  an  officer  is 
protected  eundof  morando^  et  redeundo  (n),  and  so  is  every 

(h)  Fo8t.  36^  Hale,  474.  [17.  StaUa  v.  ComeR,  2  fitason's  Rep. 
91.] 

(%)  FcBit  962.    Supra,  950. 

(k)  Kel.  40. 

(I)  Fost.  26SL  Dyer,  128.  9  St.  Tr.  112.  R.  y.  Rampton,  O.  B. 
1664.  See  the  case,  Kel.  41,  and  Fost.  263,  A  man  found  a  pistol 
in  the  street,  which  he  had  reason  to  believe  was  not  loaded,  he 
having  tried  it  with  the  rammer ;  he  carried  it  home,  and  showed 
it  to  his  wife,  and  she  standing  before  him,  he  pulled  up  the  cock 
and  touched  the  trigger,  the  pistol  went  off,  and  killed  the  woman. 
This  was  ruled  to  be  manslauffhteE.  Mr.  J.  Foster,  with  great  rea- 
son, as  it  seetns,  expressed  his  disapprobation  of  this  case ;  and 
ad^  iJMit  admitting  the  judgment  to  be  strietly  legal,  it  was,  to  say 
no  better  of  it,  etmmiumjue. 

(m)  Fost  206.  970.    1  Hale,  457. 

(n)  Fost.  309. 

VOL.  II.  108 


954  MURDER. 

PAjiT       man  who  acts  in  his  aid,  whether  he  be  commanded  to  a»- 
iT.         sist  or  not  (o).    In  general,  if  one  having  lau^  oiit&ority  to 
arrest  in  either  a  civil  or  criminal  proceeding,  and  usmg 


Malice  tm-       low/id  meansy  be  resisted  and  killed,  it  will  be  mnider  in  aU 

r^'  who  made  or  aided  in  the  resistance  (|>). 

jutttoe!  ^  Those  who  have  lawful  authority,  are  either,  Ist.  publio 

officers ;  or,  2dly,  private  persons. 

A  public  officer  acts  either,  lst,under  a  warrant,  or2dly» 
without  one. 

Warrant.  gy  ]egai  jprocess,  whether  bjr  writ  or  warrant,  is  meant 

a  process  which  is  not  defective  in  the  firaming^of  it ;  for  if 
the  writ  or  warrant  be  legal,  although  the  previous  pro- 
/ceediogs  were  irregular,  it  will  be  murder  to  kill  the  offi- 
cer, for  he  was  bound  to  obey  it ;  and  therefore  it  is  suffi- 
cient in  evidence  to  prove  the  writ  or  warrant,  without 
*  955  showing  the  decree  or  judgment  upon  *  which  Jc  is  found- 
ed (g).  But  it  is  not  sufficient  to  prove  die  sheriff's  war- 
rant to  the  <^cer  without  producing  the  writ  oCen^nas^&c. 
on  which  it  is  founded  (r). 

But  if  the  process  be  defective  in  the  frame  of  it,  <Mr  if 
there  be  any  mistake  in  the  name  or  addition  of  the  person 
upon  whom  it  is  to  be  executed,  or  if  the  name  of  the  per- 
son or  officer  by  whom  it  is  to  be  executed  be  inserted 
without  authority,  and  after  the  issuing  of  the  process  (r), 
or  it  be  otherwise  altered  after  it  has  been  issued,  or  if  tbe 
officer  exceed  the  limits  of  his  authority,  and  be  killed,  it  is 
no  more  than  manslaughter  in  the  person  whose  liberty  is 

(o)  Ibid.  1  Hale,  463.  If  a  man  be  lawfully  arrested,  and  he 
and  his  party  resist,  and  a  stranger  to  the  facts  interposes,  the  ques' 
tion  seems  to  turn  principally  on  his  intention  ;  for  if  he  inteiposea 
with  intent  to  aid  the  one  party  afaiast  the  other,  he  doea  it  9t  hia 
peril,  and  is  guilty  of  imphed  malice,  if  he  lend  aid  to  the  party 
lawfully  arrested,  and  the  officer  be  killed  (Sk  C  Skadeu^%  case, 
Kel.  87) ;  but  if  he  merely  interpose,  being  ignorant  of  the  facts, 
with  intent  to  preserve  the  peace,  he  certainly  would  not  be  guilty 
of  murder.  East's  P.  C.  296.  1  Sid.  160.  See  the  Si«nngA»n<- 
hause  case,  1  Hale,  461, 2, 3. 

(p)  Post.  270.  308. 

(q)  Fost.  311,  312.  JR.  V.  Rogers^  East's  P.  C.  310.  As  to  proof 
of  a  writ,  see  Vol.  I.  p.  285. 

(r)  2  Starkie's  C.  205. 

(8)  An  arrest  upon  a  warrMit  in  which  the  officer's  name  is  in- 
serted, after  it  has  been  sijnied  and  sealed  by  the  aherifi^  is  illegal ; 
Haurin  v.  Barrow,  6  T.  R.  122.— Jl.  v.  StoeUev^  East's  P.  C.  SlO. 
[See  3  Moore,  246.]  But  where  a  ma^strate  Keeps  a  number  of 
blank  warrants  ready  signed,  and  on  bemg  applied  to  fills  them  up, 
the  officer  may  legally  execute  the  warrant,  and  consequently  it 
will  be  murder  to  kill  him.    R.  v.  Inhab.  of  mmeick,  8  T.  R.  455. 
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BO  invaded  {t).    So  it  is  if  the  court  from  which  the  pro-  part 

cess  issued  wanted  jurisdiction  (ti).  iv. 
Without  a  toarrant. — ^A  peace-officer  may  justify  an  ar^ 


rest  on  a  charge  of  felony,  on  reasonable  suspicion,  without  Malice  im- 
a  warrant,  although  it  turn  out  that  no  felony  has  in  fact  pJ|^^  without 
been  committed ;  for  all  that  a  constable  can  do  is  to  in-  a  warrant.  °" 
form  himself  of  the  circumstances,  and  it  is  the  duty  of  all 
persons  to  submit  to  the  known  officers  of  the  law  {x). 

A  private  person,  it  seems,  is  a  trespasser  (y),  unless  *  a  »  956 
felony  has  in  fact  been  committed ;  and  where  a  felony  By  a  private 
has  been  committed,  and  A.  suspecting  B.  to  be  guilty,  p^^*^* 
who  is  in  &ct  innocent,  attempts  to  arrest  him,  A.  is  not 
within  the  protection  of  the  law,  and  the  killing  would 
amount  to  manslaughter  only  (z)  (1) ;  but  if  a  felony  has 
been  committed,  or  a  dangerous  wound  has  been  inflicted, 
and  the  party  ffies,  it  is  the  duty  of  every  one  to  prevent^an 
escape  (a).  -  *  ' 

Either  a  constable  or  private  person  may  lawfully  inte/^  Notice 
pose,  on  his  own  view,  to  prevent  a  breach  of  the  peace, 
or  quiet  an  affi^y  (6) ;  but  in  the  case  of  the  constable,  a 
notification  of  the  character  in  which  he  interposes  may,  it 
seems,  be  implied  fi^om  his  office  (c) ;  but  a  private  person 
must  give  express  notice  (d). 

(t)  Fost.  313.    [CammonweaUk  v.  Drew  ^  a<.  4  Mass.  Rep.  391.] 

(u)  least's  P.  C.  309.    MS.  Summ.  163. 

(x)  Samuel  v.  Payne,  Dougl.  359,  and  tfid.  wpra,  819. 

(y)  2  Hale,  83. 92.  East's  P.  C.  301.  qu.  whether  the  finding 
of  a  bill  by  a  grand  jury  be  such  mrtma  facte  evidence  of  a  felony 
as  to  warrant  the  apprehension  of  the  party  by  a  private  person. 
£ast  8  P.  'C,  301. 

(z)  Fost  318 ;  where  Mr.  J.  Foster  says,  ^  This  suspicion,  though 
probably  well  founded,  will  not  bring  the  party  attempting  to  ar- 
rest or  imprison  within  the  protection  of  the  law  so  far  as  to  ex- 
cuse him  from  the  guilt  of  manslaughter  if  he  killeth ;  or,  on  the 
other  hand,  to  make  the  killing  amount  to  murder.  I  think  it  would 
be  felonious  homicide,  but  not  murder,  in  either  case,  the  one  not 
having  used  due.  diligence  to  be  apprized  of  the  truth  of  the  fact, 
and  the  other  not  having  submitted  or  rendered  himself  to  justice ; 
yet  in  such  a  case  A,  might  justify  the  imprisonment  of  jB.'*  1  Hale, 
490.    Supra,  e^. 

(a)  Fost.  271.  309.  East's  P.  C.  298.  Jackson's  case,  1  Half, 
464.  481.  489. 

(b)  Fost.  310.    1  Hale,  463,    1  Haw.  c.  31,  s.  44. 
(e)  Ibid. 

(d)  Fost.  272. 311. 


(1)  A  well  grounded  belief  that  a  felony  is  about  to  be  com- 
mitted will  extenuate  a  homicide  committed  in  prevention  of 
the  iblonv,  but  not  a  homicide  committed  in  pursuit,  by  an  indivi- 
dual of  his  own  accord.    The  State  v.  RtOherfwd,  1  Hawks,  457.] 
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And  it  seems  that  a  peace-oiBcer  has  no  authority  to  v- 
rest  after  the  fray  is  over,  and  peace  has  been  restored  (e), 
except  for  the  purpose  of  taking  an  offender  before  a  ma- 
gistrate to  find  sureties  (fy 

No  private  person  can  justify  an  arrest  in  a  civil  rait  (g). 

*  The  fret  that  the  party  killed  was  an  officer  of  jufltioey 
such  as  a  constable,  or  other  peace-officer,  may  be  proved 
generally  by  evidence  that  he  acted  in  that  capacity,  with- 
out strict  evidence  of  his  appoinUnent  (A).  It  has  been 
seen,  that  although  a  special  authority  to  arrest  under  a 
precept  be  alleged  in  the  indictment,  if  a  legal  authority  to 
arrest,  but  not  under  the  precept,  be  proved,  the  variance 
will  not  be  material  (t). 

Where  the  deceased  was  killed  in  the  execution  of  some 
authoritv  derived  from  the  articles  of  war,  a  copy  of  tbem, 
printed  by  the  king's  printer,  ought  to  be  produced  (i).  In 
several  instances  prisoners  have  been  acquitted  H  the 
charge  of  murder  for  want  of  such  evidence. 

Using  lav^  means. — ^There  must  in  all  cases  be  a  notifi- 
cation of  the  character  and  object  of  the  party.  Where  a 
bailiff  rushed  abruptly  into  the  bedchamber  of  a  gentle- 
man fQ,  not  telling  his  business,  nor  using  words  of  arrest, 
and  tne  gentleman,  not  knowing  that  he  was  an  officer,  an- 
der  the  first  surprise,  took  down  a  sword  that  hung  in  the 
chamber  and  stabbed  him,  it  was  held  to  be  but  man- 
slaughter at  common  law,  &c. 

So  where  a  peace-officer  interposes  to  suppress  a  liot; 
for  otherwise  the  parties  engaged  in  the  heat  and  busde 
may  imagine  that  the  officer  takes  a  part  in  the  riot  (m). 
But  a  small  notification  in  the  case  of  a  peace  otBcet  ta 
sufficient ;  as,  if  he  command  peace,  or  in  any  otiier  way 
declare  with  what  intent  he  interposes  (n).  If  ne  announce 
his  business,  it  is  not  necessary  that  he  diould  produce  his 


(e)  2  Inst.  52.    2  Ld.  Raym.  1491.    Dah.  c.  1,  s.  7. 

(f)  2  Hale,  90.    If  a  felony  be  threatened,  the  party  may  be  ar- 
rested. 

(g)  1  Haw.  c.  28,  8.  19. 
(h)  Supra,  372. 

(i)  Supra,  347.    Jlfedkoffy's  case,  9  Co.  62.    East's  P.  C.  345. 

ft)  Supra,  VoL  I.  p.  165. 

(I)  I  Hale,  470.    Post.  296.    See  also  the  cases  cited  supra,  9S6. 

fm)  Post.  3J0,  311.    East's  P.  C.  314. 

(n)  Post.  310.    1  Hale,  400, 1.     Gordan^s  case.  Leach's  C.  C.  L. 
337. 
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warrant,  unless  it  be  *  demanded  (o) ;  and  he  is  in  no  case       part 
bound  to  part  with  the  warrant  out  of  his  possession  (p).  iy. 

An  officer  cannot,  in  the  execution  of  civil  process,  ju»-  ._.-»-» 
tify  the  breaking  open  an  outward  door  or  window  (^),  for  Mmiice  im- 
in  the  language  of  the  books,  every  man's  house  is  his  cas-  P^'*^ 
tie,  for  safety  and  repose  to  himself  and  his  iamily  ;  but  if  H^Jj^a*^"* 
the  officer  enter  by  an  open  door,  he  may  then  lawftiUy  re-  autkortty« 
move  every  obstruction  to  the.  execution  of  his  duty  (r). 

The  rule  is  confined  to  the  protection  of  the  owner  and 
his  family  who  are  domiciled  there ;  if  a  stranger  take  re- 
fuge there,  it  is  not  his  castle,  and  he  cannot  claim  the 
benefit  of  sanctuary  within  it  («). 

The  rule  is  also  confined  to  the  case  of  arrests  in  the 
first  instance ;  for  if  a  man  be  legally  arrested,  and  then 
escape  and  take  shelter  in  his  own  house,  the  officer  may, 
on  firesh  suit,  break  open  doors  to  retake  him,  having  first 
given  due  notice  of  his  business,  and  demanded  admission, 
which  has  been  refiised  {t)  (} ). 

It  is  also  confined  to  civil  cases ;  for  in  case  of  a  felony 
committed,  or  dangerous  wound  given,  or  even  where  a 
minister  of  justice  is  armed  with  a  warrant,  in  case  of  a 
breach  of  the  peace,  an  outer  door  may  be  forced  (u).  But 
in  no  case  can  an  outer  door  be  legally  broken  unless  a 
previous  notification  and  demand  have  been  made,  and  a 
refiisal  ffiven  {x). 

III.  By  the  pruoner. — Where  the  death  has  been  occa-  By  tht  pri- 
sioned  in  secrecy^  a  very  important  preliminary  questiop  '^''*'* 

(o)  1  Hale,  458. 583.    9  Co.  60. 
(p)  East's  P.  0. 319. 

(q)  Post.  319.    3  Roll.  Rep.  137.    Palm.  52.    Cro.  Jac.  555. 

1  Hale,  456.    Lee  v.  Gansell^  Cowp.  1. 

(r)  Lee  ▼.  GoiMett,  Cowp.  1. 

(t)  5  Co.  ga    3  Hale,  1 17,  Fost.  320. 

m  Fost.  320.  1  Salk.  79.  6  Mod.  173.  Ld.  Raym.  1028.  7  Mod.  8. 

2  Roll.  Rep.  138.    1  Hale,  459.    Laying  hold  of  the  prisoner,  and 
pronouDcing  words  of  an  arrest,  is  an  arrest.    Fost.  320. 

(u)  Fost.  320.  CurHs'8  case,  ib.  135.  Supra.  814.  [BeU  v.  CZaim 
^  a/.  10  Johns.  26a] 

(x)  Ibid.    {See  Yelv.  29.  a,  note  (1).] 


il)  [Bail  may  depute  another  to  take  and  surrender  their  princi- 
.  ;  and  the  bail,  or  the  person  deputed  by  him  for  that  purpose, 
may  take  the  principal  in  another  State,  or  at  any  time  and  in  any 
place,  and  may,  after  demand  of  admittance  and  refusal,  break  open 
Che  door  of  the  principal's  house,  in  order  to  take  him.  Alootte  v. 
higenoU^  7  Johns.  146.  See  also  5  Esp.  C.  172,  (IWs  ed.)  noie. 
2  H.  B.  120.] 
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TAKt      *  aruet,  whether  it  has  not  reralted  from  accident,  or  the 
IT.        act  of  the  party  himself,  who  waafdo  de  le. 

It  sometimes  happens  that  a  person  determined  on  setf- 


^oolortiM     destruction  resorts  to  expedients  to  conceal  his  guilt,  in 

"       *^        order  to  save  his  memory  from  dishonour,  and  to  preserve 

his  property  from  forfeiture.    Instances  have  also  occurred 

where,  in  doubtfiji  cases,  the  surviving  relations  have  used 

fpteBt  exertions  to  rescue  the  character  of  the  deceased  from 

rminy,  by  substantiating  a  charge  of  murder  (y).  On 
other  hand,  in  frequent  instances,  attempts  have  been 
made  hj  those  who  have  really  been  ^ilty  of  murder,  to 
perpetrate  it  in  such  a  manner  as  to  induce  a  belief  that 
the  party  whs  f do  de  se.  It  is  well  for  the  security  of  so- 
ciety that  such  an  attempt  seldom  succeeds,  so  difficult  is 
it  to  substitute  artifice  and  fiction  for  nature  and  truth  (z). 

Where  the  circumstances  are  natural  and  real,  and  have 
not  been  fabricated  with  a  view  to  evidence,  they  must  ne- 
cessarily correspond  and  asree  with  each  other,  for  they  did 
really  so  co-exist;  and  tnerefore,  if  any  one  circumstance 
whtcn  is  essential  to  the  case  attempted  to  be  established 
be  wholly  inconsistent  and  irreconcileable  with  such  other 
circumstances  as  are  known,  or  admitted  to  be  true,  a  plain 
and  certain  inference  results  that  fraud  and  artifice  have 
been  resorted  to,  and  that  the  hypothesis  to  which  such  a 
circumstance  is  essential  cannot  be  true  {ay 

The  question,  whether  a  person  has  diea  a  natural  death, 
as  firom  apoplexy,  or  a  violent  one  firom  strangulation; 
whether  the  death  of  a  body  found  immersed  in  water  luur 
been  occasioned  by  drowning,  or  by  force  and  violence 
*  960  previous  to  the  immersion  (b) ;  whether  the  *  drowniiur  was 
voluntary,  or  the  result  ot  force ;  whether  the  woomms  in- 
flicted upon  the  body  were  inflicted  before  w  aAer  death, 
are  questions  usually  to  be  decided  by  medical  skill. 

It  is  scarcely  necessary  to  remark,  that  where  a  reasona- 
ble doubt  arises  whether  the  death  resulted  on  the  one 
hand  from  natural  or  accidental  causes,  or,  on  the  other, 
from  the  delit>erate  and  wicked  act  of  the  prisoner,  it  would 
be  unsafi^  to  convict,  notwithstanding  strong,  but  merely 
circumstantial,  evidence  against  him. 

Even  medical  skill  is  not,  in  many  instwces,  and  without 
reference  to  the  particular  circumstances  of  the  case,  de- 

(y)  See  the  trial  of  Spencer  Coteper,  a  barrister,  for  the  alleged 
\     murder  of  Mrs.  Stout,  at  Hertford,  during  the  previous  assizes. 

(t)  Vide  mipti,  Part  I.  p.  20.  Part  III. 

(a)  Ft(fe  sift/ira.  Part  IIL 

(h)  See  Cowptf^B  case,  5  St  Tr. 
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ciBiTe  as  to  the  caase  of  the  death ;  and  peraons  of  aciMce       part 
must,  in  order  to  form  their  own  conclusion  and  opinion,         iv, 
rely  partly  on  external  circumstances.    It  is  therefore,  in  , 

all  cases,  expedient  that  all  the  accompanying  facts  should  Proof  of  the 
be  observed  and  noted  with  the  greatest  accuracy  :  such  vnuumx'B 
as  the  position  of  the  body,  the  state  of  the  dress,  tfiarks  of  ^^   ^' 
blood,  or  other  indications  of  violence ;  and,  in  cases  of 
strangulation,  the  situation  pf  the  rope,  the  position  of  the 
knot;  and  also  the  situation  of  any  instrument  of  violence, 
or  of  any  object  by  which,  considering  the  position  and 
state  of  the  body,  and  other  circumstances,  it  is  possible 
that  the  death  may  have  been  accidentally  occasioned. 

Where  it  has  been  clearly  established  that  the  crime  of 
wilful  mujrder  has  been  perpetrated,  the  important  fact, 
whether  the  prisoner  was  the  guilty  agent,  is  of  course  for 
the  consideration  of  the  Jury,  under  all  the  circumstances 
of  the  case.  Circumstantial  evidence  in  this,  as  in.  other 
criminal  cases,  relates  principally 

1st,  To  the  probable  motive  which  mieht  have  urged  the  PKtumptiTo 

1>risoner  to  commit  so  heinous  a  crime ;  tor  however  strong-  «vMi«nc6. 
y  other  circumstances  may  weigh  against  the  prisoner,  it 
is  but  reasonable,  in  a  case  of  doubt,  to  *  expect  that  some  *  961 
motive  ,  and  that  a  strong  one,  should  be  assigned  as  his 
inducement  to  commit  an  act  from  which  our  nature  is  ab- 
horrent, and  the  consequence  of  which  is  usually  so  &tal 
to  the  criminal. 

2dly.  The  means  and  opportunity  which  he  possessed 
for  the  perpetrating  the  oflfence  (b).  . 

3dly.  His  conduct  in  seeking  for  opportunities  to  com- 
mit the  offence,  or  in  afterwards  using  means  and  precau- 
tions to  avert  suspicion  and  inquiry,  and  to  remove  material 
evidence  (c). 

The  case  cited  by  Ld.  Coke  and  Ld.  Hale,  and  which 
has  already  been  adverted  to  {d)j  is  a  melancholy  instance 
to  show  how  cautiously  proof  arising  by  inference  from  the 
conduct  of  the  accused  is  to  be  received,  where  it  is  not 
satisfactorily  proved  by  other  circumstances,  that  a  murder 
has  been  committed ;  and  even  where  satisfactory  proof 
has  been  given  of  the  death,  it  is  still  to  be  recollected  that 
a  weak,  inexperienced,  and  injudicious  person,  ignorant  of 
tfie  nature  of^evidence,  and  unconscious  that  truth  and  sin- 
cerity of  innocence  will  be  his  best  and  surest  protection, 

{a)  Supra^  Part  I.  p.  29,  &  Part  III. 
(h)  Suproy  Part  III. 

(c)  iSypro,  Part  III. 

(d)  Supra,  Vol.  I.  p.  38.    2  Hale,  390.  .    -.. 
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Old  bow  gvettly  fraud  md  artifice,  when  detected,  mqr 
IT.         operate  to  liis  prejudice,  will  often,  in  the  hope  of  pres^H 
•^_.i_  relief,  have  recourse  to  artifice  and  aiisrepreaentation. 
PMMmptirc         4thly.  Circumstances  which  are  peculiar  to  the  nature 
e?ideiic«.        of  the  crime ;  such  as  the  possession  of  poison,  or  of  ao  in- 
8trumenf»of  violence  corresponding  with  that  which  baa 
been  used  to  perpetrate  the  crime,  stains  of  blood  upoo 
the  dress,  or  other  indications  of  violence. 

Upon  the  general  nature  and  efiect  of  cireumstantial  en- 
dence,  some  observations  have  been  already  anide ;  and  it 
*  962  would  be  inconsistent  with  the  limits  of  *  the  present  wofk 
to  enlarge  fiirther  upon  the  subject.     It  is  essentially  ne- 
cessary to  the  security  of  maiikmd  that  Juries  diould  con- 
vict, where  they  can  do  so  safelv  and  conscientiously,  upaa 
ctreumstantial  evidence ;  and  that  it  should  be  well  ^owd 
and  understood  that  the  secrecy,' with  which  chmes  are 
committed,  will  not  secure  impunity  to  the  cfwuna).    In 
acting,  however,  upon  circumstantial  evidence,  the  just  and 
humane  rule  upon  which  Lord  Hale  laid  so  much  stress  (c^, 
cannot  be  too  often  repeated :  Tuinu  semper  ett  errart  ta 
aoquietando  quam  inpwnendOf  ex  parte  ndeeritordMt  qmetm  er 
parte  inetituB. 
Evidence  bf        It  MS  been  seen  that  the  law  infera  malice  from  the  act 
the  defondaou  of  killing,  and  that  it  is  incumbent  on  the  prisoner  to  prove 
those  circumstances  in  his  defence  which  jutt^^  exemse  or 
extenuate  the  act. 
Jottificfttion.         1st.  He  mav  jnst^  the  act  by  proof  that  he  acted  in 
PioceMof  Uw.  execution  of  the  process  of  the  law  {i) ;  ttet  the  death  was 
occasioned  by  the  resistance  made  by  the  deceased  to  the 
execution  of  a  lawfiil  authority  (e).    In  such  a  case  it  is 
necessary  to  prove  a  lawfiil  authority,  and  that  the  officer 
used  lesal  means  to  enforce  it  (/),  and  that  the  death  was 
unavoidably  occasioned  by   the  attempt  to  enforce  tiie 
execution  of  the  authority  against  the  piffty  who  reeisl- 
ed  it  ig). 

(c)  9  Rale,  390. 

(d)  Post.  267.    4  BL  Comm.  178.    1  Hale,  496. 908: 
(t)  Post.  270. 

If)  Supra,  810, 4*  #09.  and  950,  $f  eeq. 

(g)  It  hss  been  said  that  an  officet  was  guilty  of  maiMJanghter 
because  be  had  not  first  given  back,  as  far  as  he  could,  beibre  be 
killed  the  party,  who  had  escaped  out  of  custodyin  execution  Ar 
a  debt,  and  resisted  being  retaken  (1  RoD.  R.  189) ;  but  this  ease 
has  smce  been  disapproved  of.  Post.  371.  East's  P.  C.  907.  In 
the  case  of  resistance  to  officers  of  the  customs  and  aadsa,  aee  the 
Stat.  9  Geo.  II.  c.  35,  s.  35. 
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*  If  a  party  fly  to  avoid  an  arrest  for  ti  felony  which  has       pibt 
been  committed,  or  where  a  dangerous  wound  has  beea         rr. 
given,  or  where  an  officer  is  armed  with  a  lawful  warrant  ' 

to  apprehend  the  party  for  felony,  although  no  felony  has 
been  committed,  and  he  cannot  otherwise  be  taken,  the 
killing  him  will  be  justifiable  (h) ;  but  in  the  case  of  any 
misdemeanour  short  of  felony,  and  in  all  civil  cases,  if  the 
officer  kill  the  party,  who  flies  in  order  to  avoid  an  arrest, 
he  will  be  ffuilty  of  murder  or  manslaughter,  according  to 
the  particular  circumstances  of  the  case  (t). 

The  accused  may  also  show  in  justification  that  he  com-  JuitSfication/ 
mitted  the  act  in  self-defence.  If  A.  manifestly  intends  to  Seif-defeoce. . 
commit  a  felony  on  the  property  or  person  of  B,  by  vio- 
lence or  surprise,  B.  is  not  obliged  to  retreat,  but  may  pur- 
sue his  adversary  till  he  find  hmiself  out  of  danger,  and  if 
in  the  conflict  jA,  happeneth  to  die,  such  killing  is  justifi- 
able (k) ;  but  in  the  case  of  mutual  conflict,  the  party,  to 
excuse  himself,must  show  that  he  retreated  as  far  as  he  could 
before  he  save  the  mortal  stroke,  and  that  he  killed  his 
adversary  through  mere  necessity  to  avoid  immediate 
death  a)  (IJ. 

2ndly.  m  excuse, — Proof  that  the  death  was  not  wilfully  Excuse. 
and  intentionally  occasioned  by  the  prisoner  will  *  not,  it  *  964 
has  been  seen,  enure  as  tLJustincationj  unless  he  can  show 
that  the  death  was  an  inevitable  accident,  occasioned  by 
the  doing  of  a  lawful  act,  which  he  could  not,  by  the  exer- 
cise of  usual  and  ordinary  caution,  have  avoided  (m). 

3rdly.  The  prisoner  may,  in  certain  instances,  extenuate  in  ext«Duft- 
his  crime,  and  reduce  it  from  murder  to  manslaughter,  by  *'^^* 

(h)  1  Hale,  489,  490.  1  Haw.  c.  28,  s.  11.  Post.  271.  The  pur- 
suit  is  not  barely  warrantable ;  it  is^hatthe  law  requires,  and  will 
minish  the  nef  lect  of  (see  the  case  of  the  Marqui&de  Guitear^  Fost* 
a71.)  SembUy  the  finding  a  bill  of  indicunent  by  a  grand  jury  for 
felony  will  warrant  a  private  person  in  apprebending  the  party  in* 
dieted  (1  Hale,  489, 490.  East's  P.  C.  300, 301).  So  officers  of 
justice  are  justified  in  killing  rioters  in  endeavouring  to  suppress 
and  disperse  a  mob,  (in  case  it  cannot  be  otherwise  suppressed,) 
both  at  common  law  and  under  the  riot  act.  See  1  Hale,  53.  494, 
495.  East's  P.  C.  304.  1  Geo.  L  stat.  2,  c^  5.  And  so  senMe  are 
private  persons. 

(i)  Post.  271.    1  Hale,  481. 

(k)  Fost.  273,  4.    1  Hale,  481.  484. 

(I)  Fost.  277. 

fm)  Vide  9upray  9S3. 


(1)  [To  justify  a  homicide  on  the  ground  of  self-defence,  it  must 
clearly  appear  that  it  was  a  necessaiy  act,  in  order  to  avoid  death 
or  some  severe  calamity.    T%e  Slate  v.  Wells,  1  Coxe's  Rep.  424.] 
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966  MUIIDEE.--DEFENCE. 

PABT  In  cases  of  slight  and  inferior  provocati<m»  much  depends 

IT.         npon  the  nature  of  the  return  made,  and  the  instrument 
used.     Where  a  boy  had  been  assaulted,  and  his  father  ran 


£Ti«kiice  in      three  quarters  of  a  mile,  and  beat  and  killed  the  assailant, 
ext«nu«iion.     '^  ^^  De\d  to  be  but  manslaughter ;  but  this  was  so  held  (/) 
ProvQCfttioB.     because  he  struck  with  a  wand,  or  small  cudgel,  and  not 
with  a  deadly  weapon. 

No  trespass  to  land,  or  goods  (1),  or  words  of  reproaefa, 
or  provoking  or  insulting  actions  or  gestures,  short  of  an 
assault  (u),  are  sufficient  to  free  an  homicide  from  the  guilt 
*  967  of  murder ;  and  this  rule  governs  all  cases  ''^  where  the  pri- 
soner uses  a  deadly  weapon,  or  otherwise  manifests  an  in- 
tention  to  kill,  or  to  do  some  great  bodily  harm  {x).  But 
if  cm  such  a  provocation  by  words  or  gestures,  the  priscmer 
strike  with  a  stick,  or  other  weapon  not  likely  to  kiiJ,  and 
unluckily,  and  against  the  intention  of  the  party,  death  en- 
sue, it  will  be  but  manslaughter  (y)  (2). 

on  the  face  with  an  iron  patten,  which  drew  a  great  deal  of  blood, 
upon  which  he  struck  her  on  the  breast  with  the  pommel  of  his 
sword,  and  aAerwards  pursued  her  and  stabbed  her  in  the  back, 
and  it  was  held  to  be  but  manslaughter.  But  Ld.  Holt  said,  that  a 
sinffle  box  on  the  ear  would  not  have  been  a  sufficient  provocation 
to  kiU  in  this  manner,  after  he  had  given  her  a  hlow  in  retum  for 
the  box  on  the  ear.  Mr.  J.  Foster  observes  upon  this  case,  that 
the  smart  of  the  man's  wound,  and  the  effusion  of  blood,  might  pos- 
sibly keep  his  indignation  boiling  to  the  moment  of  the  fact. 

(t)  Foster,  294. 

(u)  Bratn^a  case,  Hale,  455.     Cro.  Eliz.  778,    Noj,  171.    Kel. 
131.     [Pennsylvania  v.  Beff,  Addison's  Rep.  163.] 

(x)  Fost  290, 1,  2.    2  Hale,  456. 

(y)  Fost.  290.  In  Brain's  case,  1  Hale,  455,  it  is  staled  that 
Watts  came  along  by  the  shop  of  Brain,  and  distorted  his  mouth, 
and  smiled  at  him. — Brain  killed  him ;  and  held  to  he  fflorder.  But 
note,  it  does  not  appear  how  he  killed  hinu  See  Ld*  Jlforiq^'s  case, 
1  Hale,  455.    Kel.  55. 


(1)  [No  man  has  a  right  to  defend  his  property  (except  his  dwel- 
ling-house) against  a  mere  trespasser,  by  making  use  of  a  deadly 
weapon.  The  State  v.  ZeUera.  2  Halsted's  Rep.  220.  Common- 
wealth V.  Drew  if  al.  4  Mass.  Rep.  391.]  • 

(2)  [The  general  rule  is  that  words  are  not,  but  that  blows  are, 
a  sufficient  provocation  to  make  a  homicide  manslaughter.  The 
State  v.  Tackett,  I  Hawks,  210.  But  it  exists  in  the  very  nature  of 
slavery,  that  the  relation  between  a  white  man  and  a  slave  is  dif- 
ferent from  that  between  free  persons ;  and  therefore  many  acts 
will  extenuate  the  homicide  of  a  slave,  which  would  not  constitute 
a  legal  provocation,  if  done  by  a  white  person,  ibid.  And  a  person 
charged  with  the  murder  of  a  slave,  may  give  in  evidence  that  the 
deceased  was  turbulent,  and  that  he  was  insolent  and  impudent  to 
white  persons  in  general,  ibid,] 


«  • 


EVIDENCE  IN  EXTENUATION.  9^7 

Where  A.  feond  B.  trespaasing  on  Ms  land,  and  in  the  faet 

first  transport  of  his  passion  beat  and  unluckily  killed  iv, 
him,  it  was  held  to  be  manslaughter  (z) ;  but  it  would 


have  been  otherwise  if  he  had  betrayed  malice  by  the  in-  Evidence  in 
strument  used,  as  if  he  had  beaten  the  deceased  with  a  extenuation, 
hedge-stake  {a\.  Prowcation. 

In  HoUowaY^  case  (&),  where  a  servant  caught  a  boy  ia 
his  master's  grounds  stealins  wood,  and  tied  him  to  a 
horse's  tail,  by  means  of  which  he  was  killed,  it  was  held 
to  be  murder.  In  all  cases  of  slight  provocation  the  gene*' 
ral  rule  is,  that  if  it  can  be  collected  from  the  weapon  made 
use  of,  or  firom  any  other  circumstance,  that  the  party  in« 
tended  to  kill,  it  will  be  murder  (c^. 

*  Although  it  be  a  general  rule  that  no  words  of  re-  *  96S 
proach,  or  provoking  words  or  gestures,  will  reduce  the  of- 
fence from  murder  to  manslaughter,  yet  if  upon  a  iudden 
^juarrdj  and  not  upon  preconceived  malice  (jr),  parties  fight 
m  the  heat  of  blood .  upon  equal  t^ms,  and  no  undue  ad" 
ifantage  be  taken  by  the  party  who  kills  the  other,  the 

(z)  1  Hale,  473.   [CwnmonweaUh  v.  Drew  $fal.i  Mass.  Rep.  391.] 

(a)  Foet.  391 ;  ibid.  94.  Even  if  a  deadly  weapon  be  used,  but 
not  in  such  a  way  as  to  show  malice,  it  will  be  but  manslaogliter. 
n.  V.  Rowland  PhUliptf  Cowp.  830. 

(b)  Palm.  548. 

(e)  Post.  291.  See  the  case  of  R.  v.  Tranter  if  Reasony  Fost. 
393,  and  1  Str.  499 ;  where  the  case  seems  to  have  been  erroneously 
reported,  and  where  it  is  represented  that  Mr.  Lutterel  having 
struck  a  sheriff's  officer  a  slignt  blow  with  a  cane,  the  officer  and 
his  eompanion  fell  upon  him,  stabbed  him  in  nine  places,  and  shot 
him  whilst  he  lay  on  the  ground  entreating  for  mercy  ;  and  Mr. 
J.  Foster  intimates  his  opinion,  in  very  strong  terms,  that  the  cir- 
cumstances constitute  wilful  murder ;  out  it  appears  that  the  facts 
were  misreported.  See  also  the  case  of  Wittoughb^  tf  anothery  East's 
P.  C.  3SB,  Bodmin  Summ.  Ass.  1791.  Two  soldiers  were  refused 
liquor  by  a  publican  at  eleven  o'clock  at  niffht ;  an  hour  and  a  half 
anerwards,  when  the  door  was  opened  to  let  out  some  company, 
one  of  them  rushed  in,  and  renewed  his  demand  for  beer,  *which 
was  acain  refused,  and  on  his  refusing  to  depart,  and  offering  to 
lay  hold  of  the  landlord,  the  latter  at  the  same  instant  collared  him, 
the  one  pushing,  and  the  other  pulling,  towards  the  outer  door, 
where,  when  the  landlord  came,  he  received  a  violent  blow  on  the 
head  with  some  sharp  instrument  firom  the  other  soldier,  which  oc- 
casioned his  death.  BuUer,  J.  h€ld  it  to  be  murder  in  both,  not- 
withstanding the  previous  struggle  ;  for  the  landlord  did  no  more 
in  attempting  to  put  the  soldier  out  aX  that  time  of  night,  and  after 
the  warning  he  had  giVen,  than  he  lawfully  might,  which  was  no 
provocation  for  the  cruel  revenge  taken,  more  especially  as  there 
was  reasonable  evidence  that  the  prisoners  came  the  second  time 
with  a  deliberate  intention  to  use  personal  violence.  And  see  Mtt- 
son's  case,  supra,  564,  (o). 

(y)  Supra.  964. 


96ft  MUBDER.— DEPEHCE. 

TAta      offence  will  be  but  manslaughter;  anditmattefsnotwko 
IV.         gave  the  first  blow  {d\.     But  if  B.  draw  his  sword  and 
make  a  pass  at  .4.,  wnose  sword  is  undrawn,  and  then 


EvidnKviM      a  Contest  ensil^,*  in  which  .4.  is  killed,  it  will   be  mar- 

«MMiaiiofc     j^,.  in  g  ^  fyf  ||g  g<,||ghi  the  blood  of  .4. ;  but  if  B.  bad  first 

ri»fw.UMm.    iiniwn,  and  waited  till  A.  had  drawn,  it  would  have  been 

manslaughter  (e).     So  where  Jt.  threw  a  bottle  with  great 

force  at  the  head  of  B.  and  immediately  drew  his  sword,  and 

B.  returned  the  bottle  at  the  head  of  .4.  and  wounded  him, 

*  969  *  and  then  Jl.  stabbed  B.,  it  was  held  to  be  murder ;  for 

A.  in  throwing  the  bottle  manifested  an  intention  to  do 

some  great*  mischief,  and  his  drawing  immediately  showed 

that  he  intended  to  follow  it  up  (/). 

In  ev«7  case  of  homicide  upon  provocation,  if  there  be 
time  for  passion  to  subside,  and  reason  to  interpose,  such 
homicide  will  amount  to  murder  {g).  Where,  however,  an 
interval  has  occurred  between  the  Quarrel  and  the  combat, 
and  there  be  a  doubt  whether  the  parties  when  they  fought 
were  still  in  heat  of  blood,  it  seems  to  be  a  question  of  fact 
rather  than  of  Isiw,  whether  they  acted  coolly  and  delibe- 
rately, or  under  the  influence  of  passion.  It  se^ns  in  all 
cases  of  a  defence  of  this  nature,  to  be  a  question  of  bet, 
whether  the  prisoner  yielded  to  sudden  infirmity  of  temper 
occasioned  by  a  provocation  recognised  by  law,  or  by  a 
malicious  and  deliberate  artifice  sought  the  provocation  for 
the  purpose  of  wounding  or  destroying  (A). 
AccMfories,  If  ^,  require  B.  to  procure  some  one  to  murder  C,  and 
^  JB.  procure  JD.  to  do  it,  A,  is  an  accessorv  before  the  &ct 

to  JD.  (t).  So  it  is  a  general  rule,  that  if  W.  command  A 
to  do  an  unlawfiil  act, .  he  is  accessory  to  all  that  ensaes 
upon  the  execution  of  that  act  (1).    If  he  command  &  to 

(d)  1  Hale,  45&    [See  Pennnlvama  v.  iMirftM,  Ad^aon's  Rep. 

^48.] 

(e)  Post.  295.    1  Haw.  e.  31,  9. 97. 

(f)  Mawgridrt^B  case,  Kel.  128, 9.  Fost.  29Ss  6.  Owibfs  case> 
2  Ld.  Raym.  1485.    2  Str.  771. 

(g)  Post.  296,  if  suprm,  964.    [See  Supn,  964,  note  (1).] 

(h)  As  where  «^.  bade  B.  take  a  pin  oat  of  bis  sleeve  widi  intent 
to  take  occasion  to  strike  or  wound  ( I  Hale,  457),  or  J9,  with  the 
like  intent  offers  B.  a  pint  of  aie  tb  strike  him.  1  Haw.  c.  31,  s.  24. 
Mtmon*a  case,  supra, 

(i)  Post.  125. 

(1)  [If  one  commit  suicide  in  consequence  of  tbe  coonsel  and  per- 
suasion of  another,  the  latter  is  guilty  of  murder,  even  though  the 
/eto  dt  »t  were  under  sentence  of  death.     OmHwnweailk  v.  JSm^^* 
13  Mass.  Rep.  356:] 


ACCESSORIES^NEGLIGENCE.  939 

beat  C,  and  jB.  kills  C,  A.  is  accessory  to  the  murder,  for  part 

his  command  naturally  tended  to  endanger  the  life  of  nr. 
C.  (A;).     So  if  A.  command  H,  to  *  do  an  unlawful  act, 


and  n.  executes  the  act  in  substance^  although  he  de-  «  97Q 
viates  in  particular  circumstances,  A.  is  accessory  to  the 
offence ;  as,  for  instance,  if  A>  command  H,  to  poison  C, 
and  he  stab  or  shoot  him  (Z).  It  is  otherwise  where  fi. 
departs  from  the  command  m  mi^tonce;  as  where  A.  di- 
rects /?.  to  beat  C.  with  a  small  stick,  and  he  beat  him 
with  a  bludgeon,  or  wound  hina  ^i^h  a  sword  (m) ;  for 
there  was  no  command  to  do  any  thing  which  would  pro- 
bably occasion  death. 

Negligence,    (a). . 

Where  the  plaintiff  complains  of  an  injury  resulting 
from  the  negligence,  or  unskilful  conduct, otthe  defendant 
in  the  performance  of  some  work,  or  duty,  undertaken  by 
die  latter,  he  must,  whether  the  action  be  framed  in  con- 
tract or  in  tori^  prove,  Tst,  The  contract  or  undertakingon 
the  ground  of  which  the  defendant  acted  fi).  2dly,  The 
neglige  .ce  of  the  defendant.  3dly,  The  loss  which  has 
resulted  from  it,  according  to  the  allegations  in  the  decla- 
ration (c).  The  degree  of  negligence,  which  is  essential 
to  the  action,  arises  much  according  to  circumstances. 
According  to  the  soundest  principles  of  morality  the  very 
foundation  of  the  law  itself  \d\  ''  whoever  undertakes  an- 
other man's  business,  makes  it  his  own,  that  *  is,  promises  *  971 
to  employ  upon  it  the  same  care,  attention  and  diligence, 
that  he  would  da  if  it  were  actually  his  own ;  for  he  Knows 
that  the  business  was  committed  to  him  with  that  expecta- 

« 

(k)  2  Haw.  P.  C.  c.  99,  s.  18.  4  Bl.  Com.  37.  1  Hale,  435.  So 
if  Jd.  direct  B.  to  rob  C,  aitd  fi.  kills  C.  in  the  attempt,  for  the  death 
is  the  immediate  efiect  of  an  act  done  in  tbe  execution  of  a  felonious 
command.    2  Haw.  c.  39,  s.  18. 

(I;  3  Haw.  c.  29,  s.  20.    4  Bl.  Com.  37.  , 

^m;  1  Hale,  436. 

(a)  As  to  the  cases  in  which  negligence  in  the  performance  of  a 
contract,  may  be  set  up  as  a  defence  to  an  action  for  remuneration 
for  services  performed.  ViAt  supra^  640,  and  infra,  tit.  ffork  mid 
liOhour, 

(b)  Supra^  p.  81.  331.  As  to  parties  to  the  action,  vid,  supra,  334. 
354.  Variance  from  allegations,  supra,  354.  tf  seq.  Ana  HiU  v. 
Tucker,  1  Taunt.  7,  and  tit.  Parties, 

'  (e)  As  to  variance,  vide  supra,  83.  332.  346.  353,  4. 

fd)  Foley's  Moral  PhUosopby,  144. 


971  NKOUGENCEL 

FABT      tion,  and  with  no  move  than  this.'*   TUs  principle  seems  to 

!▼•        govern  all  cases  where  one  man  kciagraiuUcusly  for  anoth^, 

«..«......  whether  the  bttsiness  in  which  he  acts  does  or  does  not  imr 


WbOTvtlM  De-  pcvt  particalar  skill  and  knowledge.     If  the  partj  act  ^rm* 

f*P^<  *^^^   hislotiMy,  and  in  a  situation  which  does  not  import  particu- 

Xlxd.  ^  '**      Ur  skill  and  experience,  and  act  bona  fide  to  the  be»t  of  his 

ability*  and  with  as  mucfh  discretion  as  he  would  exercise 

in  his  own  aflfairs,  he  is  not  liable  to  an  action  for  any  loes 

which  ensues  (0). 

Thus,  where  a  merchant,  voluntarily,  and  wkhoot  le* 
ward,  undertook  to  enter  a  parcel  of  goods  at  the  CusIoid- 
house  for  the  plaintiff,  together  with  a  parcel  of  his  owb, 
and  made  the  entry  under  a  wrong  denomination,  in  conse- 
quence of  which,  the  goods  were  seized,  it  was  held,  that 
having  acted  bona  'fide,  and  to  the  best  of  his  knowlec^, 
he  was  not  liable  (/).    But,  it  seems,  that  in  such  a  case, 
if  a  ship-broker,  or  clerk  in  a  custom-house,  had  under- 
taken to  enter  the  goods,  although  gratuitously,  such  a  mis- 
take in  making  tl^  entry  would  have  amounted  to  gross 
negligence,  since  his  situation  aAd  employment  would  tbem, 
have  necessarily  implied  a  complete  degree  of  knowledge 
in  making  such  entries  (^). 
*  972      *  Although  in  the  preceding  cases  each  of  the  agents 
acted  gratuitously,  the  former  was  not  liable,  because  he 
acted  to  the  best  of  his  ability,  which  was  all  that  he  en- 
gaged to  do,  the  other  impliedly  undertook  to  exert  a  de- 
gree of  skill  and  knowledge,  which  he  failed  to  do. 

Most  then  of  the  cases  of  this  nature,  if  not  all,  resolve 
themselves  into  a  question  of  understanding  and  compact 
Lord  Holt,  in  the  case  of  Coggs  v.  Bernard  {h)^  beH  that 
• 

Wfei  See  1  H.  B.  168.  Ld.  Loughborough  says, ''/agree  with  ^r 
.  Jones,  that  where  a  bailee  undertakes  to  perform  a  gratuitous 
act,  from  which  the  bailor  ak»Da  is  to  re^^eive  benefit,  there  the 
bailee  is  liable  only  for  groaa  negligence,  but  iCa  roan  gratuitously  * 
undertakes  to  do  a  thing  to  the  best  of  his  skill,  where  his  staation 
or  profession  is  such  as  to  imply  skill,  an  omassiott  of  that  ^ill  is  im> 
putable  to  him  as  gross  negligence.''    [See  6  Mass,  Rep.  S58.] 

CP  ShxelU%.  Blackburn,  1  H.  B.  158. 

(g)  See  Ld.  Loughborough's  observations,  1  H.  B.  162.  If  a  man 
applies  to  a  surgeon  to  attend  him  in  a  disorder  for  a  reward,  and  the 
surgeon  treats  him  improperly,  there  is  gross  negligence,  and  the 
surgeon  is  liable  to  an  action ;  the  surgeon  would  al^  be  liable  for 
such  negligence,  if  he^  undertook,  gratis,  to  attend  a  sick  person, 
because  his  situation  i^j^'i^  skill  in  surgery ;  but  if  the  patieiit  ap> 
plies  to  a  man  of  a  dimrent  employment  or  oceupatioQ,  for  his 
gratuitous  assistance,  who  either  does  not  exert  aH  his  skill,  or  ad* 
ministers  improper  medicines,  to  the  best  of  his  alMlii^.sueh  person 
19  not  liable. 

(h)  2  Ld.  Ray.  909. 
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the  mandatory  was  liable,  because  in  such  a  case  a  neglect       part 
is  a  deceit  to  the  bailor :  for  when  he  trusts  the  bailee  upon         iy. 
his  undertaking  to  be  careful,  he  has  put  a  fraud  upon  the  _— ...^ 
plaintiff  by  being  negligent,  his  pretence  of  care  being  the  Where  .the  d** 
persuasion  that  induct  the  plaintiff  to  trust  him  j  and  a  ^^^J^^  J^** 
breach  of  trust  undertaken  voluntarily  will  be  a  good  wariL 
ground  of  action. 

Where  a  party  receives  a  reward  for  the  performance  of  Where  the  de* 
certain  acts,  he  is  by  law  answerable  for  any  degree  of  ne-  fondein  under- 
glect  on  his  part :  the  payment  of  the  money  may  be  con-  ^ard«  *  ^' 
sidered  as  an  insurance  for  the  due  performing  ot  what  he 
has  undertaken  («). 

And  it  seems,  that  in  general,  where  a  person  professes 
himself  to  be  of  a  certain  business,  trade,  or  *  profession,  *  973 
and  undertakes  to  perform  an  act  which  relates  to  his  par- 
ticular employment,  an  action  lies  for  any  injury  resulting 
either  from  want  of  skill  {k)  in  his  business  or  profession,  or 
from  negligence  or  carelessness  in  his  conduct  (1), 

In  some  instances,  as  in  the  cases  of  carriers  (m)  and 
innkeepers  (n),  the  undertaking  results  as  a  legal  obliga- 
tion incident  to  the  character  in  which  the  defendant  un- 
dertakes to  act,  and  it  is  consequently  sufficient  to  show 
that  the  plaintiff  dealt  with  him  in  that  character,  without 
proof  of  any  special  undertaking  or  agreement. 

(i)  See  the  observations  of  Wilson,  J.  in  ShieUs  v.  Blackburn, 
1  H.  B.  161.  He  adds,  that  where  the  undertaking  is  gratuitous, 
and  the  party  has  acted  honafidt^  it  is  hot  consistent,  either  with  the 
spirit  or  policy  of  the  law,  to  render  him  liable  in  an  action. 

(k)  See  Shidis  v.  BlaMumty  1  H.  B.  158.  Moart  v.  Mwrgut^ 
Cowp.  480.  Puff.  lib.  5  c.  4.  s.  3.  As  to  actions  aeainst  attomies, 
vide  mipra,  133.  See  also,  tit.  CarritrB ;  and  B.  N.  P.  73,  where  the 
general  nde  is  laid  down,  that  in  all  cases  where  a  damage  accrues 
to  another  by  the  negligence,  ignorance,  or  misbehaviour  of  a  person 
in  the  duty  of  his  trade  or  calling,  an  action  on  the  case  will  lie ;  as, 
if  a  farrier  kill  my  horse  by  bad  medicines,  or  refuse  to  shoe  (qwere), 
or  prick  him  in  the  shoeing. 

(I)  Start  V.  Prtntict^  8  East,  348.  Where  it  was  held,  that  case 
would  lie  against  a  surgeon  for  want  of  skill  as  well  as  for  negli- 
gence. 

(m)  Supray2!3l, 

(n)  It  has  been  held,  that,  though  an  Innkeeper  refuse  to  take 
cbarge;  of  goods  till  a  future  day,  because  his  house  is  fuU  of  parcels, 
yet  that  he  is  still  liable  for  the  loss  if  the  goods  be  stolen  during 
the  time  while  the  plaintiff  stops  as  a  guest.  BenneU  v.  JIfettor, 
5  T.  R.  27a  [See  atOe  v.  Wmnm,  14  Johns.  175.  Sneider  v. 
GeisMf  I  Yeates,  34.    Qvtnlon  v.  Courtney,  1  Hayw.  40.] 
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•  

piBT  2iidlT.    The  question  of  negligence  is  one  of  fiu^t  for  the 

!▼•         Jnry  (o). 
—.—-.—      *In  a 


an  action  against  a  coach-owner  for  negligence, 

*  974  proof  that  the  coach  broke  down,  and  that  the  plaintiff' was 

Nc^ifnce.      greatly  bruised,  is  prima  fade  evidence  that  the  i^orjr  arose 

Pkoof  of  Mfii-  ntxn  the  unskilfuhiess  of  the  driver,  or  the  insufficiency  of 

«*"••  the  coach  (p). 

or  Damage.         Srdly .  As  to  the  proof  of  the  damage  resulting  to  the 
plaintiff,  see  the  titles  AnumptU^  tfc  {q). 

Notice. 

iVoticatopM-      Although  it  be  a  seneral  rule  that  secondary  evidence 

wtm  UMOH-  ''^'^  '^^  ^  admitted  as  to  die  contents  of  anj  mitieii 

Hiy.  document  in  the  possession  of  the  adversary,  unless  noticse 

has  been  given  to  produce  it,  yet  notice  to  pioduce  flatter 

notice  is  unnecessary,  for  the  obvious  reason,  that  if  it  woe, 

the  same  necessit  v  would  extend  to  every  successive  notice 

£zi«itoftliis   ad  infinitum.  DouDts  have  sometimes  occurred  at  Am  Prmt 

rni*.  upon  the  question,  to  what  notices  the  exception  extonds  (r), 

and  whether  it  aj^lies  to  notices  in  general,  such  as  notiees 

of  the  dishonour  of  bills  of  exchange,  Ac.    In  principle,  it 

seems  to  be  clear  that  the  excepti<m  is  limited  to  the  case 

of  a  notice  to  produce  some  oAer  document  for  the  purpose 

of  evidence  in  the  cause  ;  all  other  cases  of  notice  are 

within  the  general  rule,  but  not  within  the  exceptiott. 

The  particular  contents  of  a  notice  to  quit  may  oe  as 

(o)  See  the  Case  of  Jfeore  v.  Mmrgue^  Cowp.  47^  wliere^  is  an 
action  by  a  merchant  against  his  agent,  for  neghgence  id  nor  insuring 
goods.  Lord  Mansfiela  directed  the  juiy  generBlCfi  <&at  if  they 
moaght  there  was  gross  negligence,  or  that  toe  defendant  bad  acted 
malajidey  they  shoi3d  find  for  the  plaintiff;  i£^  on  the  contrary,  they 
were  of  opinion  that  he  had  acted  hanaMe^  and  to  the  best  oHm 
judgment,  then  they  should  find  for  the  oefendant.  And  see  iSeeee 
V.  Bighp,  4  B.  dz^  A.  202,  where  it  was  left  bv  Abbott,  L.  C.  J.as 
a  question  of  fact  for  the  |uiy,  whether  the  defendant,  an  attorney, 
had  used  reasonable  care  m  the  conduct  of  a  cause.  In  the  case  of 
BumeU  v.  Honify,  6 T.  R.  13;  which  was  an  action  against  ahankcr, 
the  defendant  having  received  bills  fran  correspondents  in  the 
country,  to  whom  th^  had  been  indorsed,  had  given  them  up  to 
the  acceptor,  on  receiving  cfaecqnes  for  the  amount,  and  Ld.  Ken- 
yon  nonsuited  die  plaintiff.  The  Crourt  afiarwards  refiised  a  rule 
niti  to  aet  aside  the  nonsuit.  See  fiuther  as  to  proof  of  the 
defendant's  breach  of  undertaking,  si»ro,  126.  And  see  3  Taunt. 
117. 


(p)  CSiHHie  V.  Gr^f,  2  Camp.  79. 
(q)  And  see  alao  tit.  Castj  p.  359. 
(r)  Vide  euproj  261. 
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*  essential  to  the  cause  as  those  of  any  other  document,  part 

and  it  may  therefore  be  as  material  to  require  the  best  evi-  ^   iv. 
dence  in  that  case,  as  in  iany  other.     Such  a  document  is 


essentially  distinguishable  from  a  mere  formal  notice  to  Notice  to  pro- 
produce  an  instrument  in.  evidence,  its  contents  create  or  ^^^^  *  notice, 
vary  the  righ|ts  of  the  litigant  parties ;  it  is  part  of  the  res  gary?  "*^**" 
gesite  ;  and  the  objection  which  excludes  the  necessity  of 
proving  a  notice  to  produce  a  notice,  namely,  that  an  mfi- 
nite  series  of  such  notices  would  be  ecjually  necessary,  is 
wholly  inapplicable,  the  nature  and  object  of  the  two  do- 
cuments being  entirely  different  (v). 

In  an  action  against  the  surety  («),  on  an  indemnity 
bond  conditioned  to  pay  to  the  plamtiffs  what  should  b^e 
due  from  the  principal,  within  six  months  after  notice^  Lord 
Ellenborough  held,  that  in  order  to  iet  the  plaintiff  into 
proof  of  a  written  notice  to  the  defendant,  of  the  balance 
due,  the  usual  preparatory  proof  of  notice  to  produce  the 
document  was  necessary,  for  the  notice  to  the  surety  to 
pay  the  money  was  not  a  mere  formal  notice,  but  a  state- 
ment of  what  was  due  {t).  The  same  principle  seems  to 
Spiy  equally  to  notices  of  the  dishonour  of  bills  of  ex- 
ange,  notices  to  quit  (u),  and  all  other  notices  which  are 
part  of  the  res  gesta,  upon  the  contents  of  which  the  legal 
rights  and  situation  of  the  litigant  parties  materially  and 
essentially  depend  (x). 

{v)  Where  a  great  number  of  unpressions  are  printed  at  the  same 
time,  they  are  in  the  nature  of  duplicate  orifinals.  See  R,  v.  WtU- 
soriy  2  Starkie's  C.  140,  where  it  was  held  that  a  number  of  copies 
of  a  placard  having  been  printed  by  order  of  the  prisoner,  who  had 
taken  away  twenty-five  of  them  from  the  printers,  one  of  the  re- 
mainder might  be  read  without  giving  notice  to  the  prisoner  to 
produce  the  twenty-five.  And  see  R.  v.  PearcCf  Peake's  C.  75. 
AnU,  850. 

A  recital  in  a  deed  is  constructive  notice  of  the  contents  to  a 
party.  Prosstr  v.  fFaits,  6  Madd.  59.  But  notice  of  the  contents 
of  a  deed  cannot  be  inferred  from  the  mere  fact  that  the  witness 
attested  the  execution  of  the  deed  by  a  surety.  Reed  v.  fFUliams^ 
5  Taunt.  257. 

{s)  Grove  fy  another  v.  Warey  2  Starkie's  C.  174. 

(t)  In  Langdon  v.  HuUs,  5  Esp.  C.  157 ;  and  Shaio  v.  Markham^ 
Peake's  C.  165,  notice  to  produce  the  letter  containing  notice  of  the 
dishonour  of  a  bill  was  held  to  be  necessary ;  in  ^kStnd  v.  Pearce, 
2  Camp.  601,  the  proof  of  the  notice  to  produce  was  held  to  be 
unnecessary  ;  so  in  Roberts  v.  Bradshawy  1  Starkie's  C.  28.  [See 
Supra,  p.  261,  note  (1).] 

(u)  Vide  supray  p.  528. 

(x)  And,  as  it  seems,  the  same  principle  also  applies  to  notices 
of  action  to  justices  and  others  required  by  particular  statutes^  It 
is  essential  Uiat  the  courts  should  see  that  the  requisitions  of  the 
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PABT  *The   opinion  of  the  judges  was   lately  annooncedL^ 

iv.         that  a  written  copy  of  a  letter,  giving  notice  of  the  dis- 
honour of  a  bill  of  exchange,  and  made  at  the  same  time. 


HowproTed.    was  Sufficient,  without  proof  of  notice  to  produce  the  ori* 
ginal  (y). 

It  seems  to  be  sufficient  in  all  cases  to  prove  the  service 
of  a  duplicate  notice  (z).  Notice  to  produce  a  docnment 
may  be  served,  as  has  been  seen,  either  on  the  adverse 
party,  or  his  attorney  (a)  in  criminal  as  well  as  civil  pro- 
ceedings (&).  Service  at  the  dwelling-house  is  sufficient, 
unless  some  statute  requires  personal  service  (c).  Some 
instances  of  presumptive  evidence  of  service  have  already 
been  referred  to  (d).  Evidence  of  a  notice  by  parol  is 
usually  sufficient  (e). 

Tid«of.  '^^^  notice  will  te  insufficient  if  it  be  intitied  id  a  wrong 

cause  (/).  In  an  action  by  the  plaintiflfs  A.  and  B.^  as- 
signees of  C.  (a  bankrupt)  v.  £.,  a  notice  to  produce  a  do- 
cument was  intitied  A.  and  B.  assignees  of  C  and  D.  v. 
*  977  E.  and  this  was  held  to^be  *  insufficient,  although  wf.  and 
B.  were  in  fact  the  assignees  of  C,  and  JD.  under  a  joint 
commission  (o). 

particular  statute  have  been  complied  with,  and  this  is  best  proved 
by  means  of  the  notice  itself,  or  by  proof  of  a  duplicate  originaL 

fy)  Kine  v.  Beaumont^  3  B.  dz^  B.  288. 

(z)  Jory  V.  Orchard,  2  B.  &  P.  41.  GeOitb  v.  Dafweri^  3  Esp.  C. 
455.  Anderson  v.  May,  2  B.  &  P.  237.  PhUifmm  ▼.  Chase,  2  Camp. 
110.  S^a,  Vol.  I.  p.  359 ;  and  VoL  II. p.  132.  And  (senM€)there 
is  no  ditrerence  between  a  duplicate  original  and  a  copy  made  at 
the  time.    Kine  v.  Beaumont,  3  B.  &  B.  288. 

(a)  Supra,  Vol.  I.  p.  359.  Attorney  General  ▼.  Le  Merdianl^  2 
T.  R.  201.  n.  Catts  v.  Winter,  3  T.  R.  306;  Peake's  Er.  115. 
Where  there  is  an  agent  in  town,  notices  in  the  course  of  the  cause 
ought  to  be  given  to  him,  and  not  to  the  attorney  in  the  country, 
per  Buller,  J.  GriffiOie  v.  WUUams,  1  T.  R.711;  and  see  flcq^ 
V.  Perkins,  3  East,  568.  As  in  the  case  of  executing  a  writ  of 
inquiry,  ibid. 

(h)  Ibid. 

(c)  Per  Mansfield,  C.  J.  Waters  v.  Taylor,  Westm.  June  24, 18ia 
Logan  V.  Houlditch,  1  Esp.  C.  22. 

(d)  See  the  case  of  Champneys  v.  Peek,  supra,  132. 5260, 1, 2. 

(e)  Supra,  Vol.  I.  p.  359.  JR.  v.  Justices  of  Surrey,  5  B.  &  A.  439. 
But  the  properest  course  is  to  serve  a  written  notice ;  and  Gould, 
J.  at  Exeter,  held  a  parol  notice  to  produce  a  deed  to  be  insuffi- 
cient. 

CP  1  Starkie'8  C.  01. 

(o)  Harvey  fy  others  v.  Morgan,  2  Starkie's  C.  17,  Cor.  Ld.  Ellen- 
borough,  and  afterwards  by  the  court  of  K.  B.  on  motion  for  a  new 
trial,  on  the  ground  that  the  notice  was  sufficient,  and  that  secon- 
dary  evidence  ought  to  have  been  admitted. 
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It  has  already  been  seen  that  notice  to  the  adversary  to       part 
produce  a  document  is  not  sufficient  to  warrant  parol  evi-         iv. 
dence  of  the  contents,  unless  his  possession  of  the  document  ....-i— •» 

be  proved  (g).  Proof  of  pos- 

In  an  action  to  recover  penalties  for  usury,  the  plaintiff  •••«o»>  ««• 
proved  notice  to  the  defendant  to  produce  the  dradft  on  a 
banker,  by  means  of  which  the  money  had  been  paid,  But- 
ler, J.  held  this  to  be  insufficient,  in  the  absence  of  proof 
that  the  defendant  had  received  the  draft  again  into  his 
hands  from  the  banker  (A). 

Where  a  document  is  produced  in  consequence  of  no- 
tice, and  part  is  read,  the  party  who  produces  it  is,  in  ge- 
neral, entitled  to  have  the  whole  read  (t)  ;  but  where  no- 
tice was  given  to  produce  a  letter  which  expressed  that  it 
covered  several  enclosures,  but  without  referring  to  them 
particularly,  it  was  held  that  the  party  producing  the  letter 
was  not  entitled  to  have  the  enclosures  read  {k). 

It  is  a  rule  of  law,  founded  on  the  first  principles  of  na-  General  priu- 
tural  justice,  that  no  judgment  shall  be  pronounced  against  ^.'p^®  ^^  ^^  ^^' 
one  who  has  not  had  notice  given  of  the  proceedings,  and  pr^oceedlngs. 
an  opportunity  to  defend  himself. 

Where  trustees  under  a  turnpike  act  had  power  to  turn  Notice  to  an 
roads  through  private  grounds,  and  if  they  could  not  agree  "s*"*.'  "***** 
with  the  proprietors  to  summon  a  jury,  to  inquire  t)fdaroa-  '"  ^'*"  ' 
ges,  an  inquisition  under  the  act  was  set  aside,  because  it 
did  not  appear  on  the  face  of  the  proceedings  that  any  no- 
tice had  been  given  to  the  owners  of  the  land  (/). 

Where  it  is  necessary  to^  prove  notice  to  a  man,  in  a 
*  matter  which  concerns  his  trade  or  business,  it  is  usually  *  978 
sufficient  to  prove  notice  to  his  servant  or  agent  (m).  A 
notice  of  prior  title  to  the  attorney  is  equivalent  to  notice 
to  the  client  himself  (n),  provided  it  arise  out  of  the  same 
transaction  (o). 

(g)  Supra,  Vol.  I.  p.  357. 

(h)  OreenaU  v.  Sead,  Hil.  27  6.  a  MS. 

(t)  Vol.  I.  p.  391,  2.  369.    Vol  II.  p.  48. 

(k)  Johfucn  V.  OUson,  4  Esp.  C.  21.  And  where  a  shop-book 
was  produced,  in,  pursuance  of  notice,  it  was  held  that  the  party 
who  produced  it  was  not  entitled  to  read  other  entries  in  the  book, 
which  had  no  reference  to  those  which  had  been  read  by  the  ad- 
versary. 

(I)  R.  v.  Bagshauf,  7  T.  R.  363.  And  see  R.  v.  Mayor  of  Liwr- 
jMMiy  4  Burr.  S^44,  and  $^ipra^  607,  note  (b)y  and  Vol.  I.  p.  214. 

(m)  Supray  693,  (I) ;  and  see  tit.  Carriers. 

(n)  Merry  v.  Abney^  1  Ch.  C.  38.  Brotherton  v.  Hatt,  2  Vernon, 
.574.609.    1  Bro.  C.  C.  244. 

(o)  Fitzg.  207.    3  Atk.  291.    Bac.  Ab.  Ev.  A.  2. 
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PART  As  to  notice  of  disputinj;  the  steps  of  bankruptcy,  in  m 

IV.        actioD  by  the  assignees  ofa(  bankrupt  (p\f  notice  of  an  act 
.  of  bankruptcy .(9)»  of  insolvency  (r),  of  tne  dishonour  of  a 

bill  of  exchange  («),  notice  to  prove  value  given  for  a  bill 
of  exchange  (t)^  oPnon-responsibility  by  carriers  (ti),  of  a 
distress  by  a  landlord  {a:\  of  notice  to  quit  by  a  landlcml  (y), 
of  disputing  the  value,  olc.  in  an  action  for  goods  sold  ami 
delivered  (z),  of  a  robbery,  Slc.  in  an  action  a^^aiiist  the 
hundred  (a),  by  the  husband,  not  to  trust  the  wife  (i),  no- 
tice in  actions  against  justices  (e^,  con8tables,'&.c«  (a),  in 
actions  a^inst  revenue  officers,  ^c.  (e),  of  a  dissolution  of 
partnership  (/),  of  abandonment  in  an  action  on  a  policy 
of  insurance  (g),  in  actions  for  malicious  trespasses  (A)^— 
See  those  titles  respectively. 

(p)  Supraj  163. 

(9)  SuprOy  176.  The  issuing  a  commission  is  not  in  itself  notice  of 
bankruptcy  ;  and  therefore  a  payment  after  a  commission  has  been 
issued,  but  without  actual  knowledge  of  the  bankruptcy,  is  protected 
by  the  stat.  IJ.  1.  c  15,  s.  14.  •  Sowerlnf  v.  Brooks^in  error,  4  B.  & 
A.  583 ;  [Coote  on  Mortgages,  430.]  And  see  the  st.  56  G.  3.  c  137, 
which  extends  the  provisions  of  the  stat.  1  J.  1.  e.  15,  to  the  deli- 
very of  goods,  wares,  &c.  to  the  bankrupt,  before  such  tinw  as  the 
party  shall  understand  or  know,  &c. 

(r)  Supm,  177. 179. 197.  (s)  Supra,  257. 961.  969. 

(t)  Supra,  953.  979.  (u)  Supra,  337. 

(x)  Supra,  499.  fy)  Sv^,  595. 

(z)  Supra,  64.  (a)  A^ms  675. 

(h)  Supra,  694.  (e)  Supra,  799. 

(d)  Supra,  819.  *  (e)  b^  tit.  QfEcert. 

(f)  Jnfra,  tit.  Partners.  (g)  Infra,  tit  Poliey. 

(h)  Jnfra,  tit  Trupau, 
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